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ABBREVIATIONS  USED  IN  THESE  VOLUMES. 


In  the  Reports  "Mor.''  etands  for  "Morns'  Report;  "G.  Gr.''  stands  for 
Q.  Greene's  Reports;  Clarke's,  Withrojv's  and  Stiles'  Reports  are 
always  cited  as  Iowa  Reports,  the  regular  series  of  Iowa  Reports  com- 
menciug  with  Clarke. 

In  the  Statutes,  "  R.  S.,"  when  used,  denotes  the  Revised  Statutes  prior  to 
the  Code  of  1851,  commonly  known  as  the  "Blue  Book;"  "Code," 
when  used,  denotes  Code  of  1851;  "Rev."  and  "Revision"  stand  for 
the  Revision  of  1860.  The  Code  of  1873,  when  cited,  is  referred  to 
by  that  title. 


PREFACE. 


Ab  is  known  to  most  of  tlie  profession  in  the  State^  this  work  was  com- 
menced several  years  since  by  Mr.  Withrow.  His  original  plan  was  to 
embrace  within  it,  not  only  the  decisions,  but  the  general  statutes  of  the  State. 
Owing  to  the  large  amount  of  labor  called  for  by  the  work,  and  the  multitude 
of  duties  incident  to  a  large  practice,  he  was  compelled  to  delay  its  completion. 
In  the  meantime  Lacey's  Digest  appeared,  which  was  a  continuation  of  Dillon's 
and  Hammond's,  and  extended  to  and  included  the  27th  Iowa.  This  rend- 
ered a  fiirther  delay  advisable  until  the  appearance  of  additional  volumes  of 
reports,  in  order  that  the  work  might  be  as  comprehensive  as  practicable. 
While  it  was  in  this  condition  the  appointment  of  General  Solicitor  of  that 
extensive  corporation,  the  Chicago,  Eock  Island  &  P^ific  R.  R.  Co.,  with  head- 
quarters at  Chicago,  was  tendered  to  and  accepted  by  Mr.  Withrow.  This 
rendered  it  impracticable  for  him  to  command  sufficient  time  to  complete  the 
work  within  a  reasonable  period,  and  Mr.  Stiles  was  solicited  and  induced  to 
join  him  therein,  and  take  upon  himself  the  further  prosecution  of  the  work, 
and  its  final  completion. 

The  result  of  all  this  is  the  volumes  here  offered  to  the  profession.  The 
work  of  digesting  opinions  anew,  recasting  head-notes,  and  compiling  this  matter 
has  with  the  exception  of  the  later  volumes  of  reports  issued  by  Mr.  Stiles,  for 
the  most  part  been  done  by  Mr.  Withrow,  while  the  remainder  of  it,  and  the 
work  of  arrangement,  classification,  making  of  catch-notes,  and  general  mould- 
ing of  the  work  to  final  completion,  has  been  done  by  Mr.  Stiles.  The  original 
intention  of  including  the  general  statutes,  it  was,  after  the  appearance  of  the 
Code  of  1878,  deemed  best  to  abandon,  giving  instead  the  pretty  full  references 
hereinafter  further  referred  to,  and  thus  enabling  the  work  to  be  embraced  in 
these  two  volumes. 

While  the  excellent  digests  of  Judge  Dillon,  Professor  Hammond,  and 
Mr.  Lacey  have,  in  their  turn,  been  of  incalculable  use  to  the  profession,  it 
is  hoped  that  the  one  now  presented  by  reason  of  its  greater  comprehensiveness, 
and  new  features,  wiU,  in  its  turn,  be  received  with  like  favor  by,  and  prove 
equally  useful  to,  the  bench  and  bar.    In  this  preface  the  authors  do  not  desire 


viii  PREFACE. 

to  commend  or  specifically  point  ont  what  may  be  regarded  by  them  as  desirable 
characteristics  of  the  work.  This  mnst  be  left  to  the  better  test  of  the  profes- 
sional judgment  of  their  brethren.  "We  will,  however,  venture  to  call  their 
attention  to  the  great  care  we  have  endeavored  to  exercise  in  the  work  of  clas- 
sification and  subdivision  of  subjects,  and  in  the  system  of  comprehensive  catch- 
notes  adopted,  which  will,  it  is  believed,  prove  of  great  service  in  facilitating 
investigation.  Also  to  again  refer  to  the  copious  notes  containing  references 
to  statutes  dted  in  the  text.  This  obviates  the  necessity  and  trouble  of  going  to 
the  statute  and  shows  at  a  glance  the  legislative  rule  influencing  the  decision,  or 
upon  which  it  rests.  This,  it  is  believed,  will  add  greatly  to  the  general  use  of 
the  work,  and  especially  to  members  of  the  profession  outside  of  the  State,  and 
who  have  not  equal  access  with  ourselves  to  its  statute  laws.  In  many,  if  not 
most,  of  the  instances  in  which  reference  has  been  made  to  the  Sevision  of 
1860,  the  corresponding  section  in  the  Code  of  1873  has  been  given  when 
found  incorporated  therein.  This,  also,  must  be  regarded  as  a  convenient  fea- 
ture. It  will  also  be  noticed  that  we  have  not  always  contented  ourselves  by 
the  mere  statement  of  the  rules  or  principles  involved  in  a  case,  and  which, 
from  their  abstract  character,  oftentimes,  without  more,  prove  of  but  little 
use  in  a  digest,  but  have,  when  deemed  necessary  and  practicable,  illustrated 
and  applied  the  rule  stated  to  the  facts  of  that  and  other  cases. 

Substantially  the  same  statement  involved  in  a  case,  generally  in  a  varied 
form,  will  frequently  be  found  under  dififerent  titles  or  heads,  instead  of  being 
simply  referred  to  in  cross-references.  The  character  of  type  used,  the  size  of 
the  page,  and  the  amount  we  were  enabled  thereby  to  have  embraced  in  these 
volumes,  gave  us  space  to  pursue  this  course,  which  we  deemed  most  desirable. 
For  however  useful,  fiilL  and  correct  cross-references  may  be,  it  must  be 
admitted,  by  at  least  the  great  majority  of  practicing  lawyers,  that  in  the  course 
of  an  examination  through  digests,  generally  hasty,  cross-references  at  the  end 
of  a  title  or  heading  do  not  always  receive  the  attention  designed  for  them,  if 
they  are  not  indeed,  sometimes,  overlooked  altogether. 

No  one  who  has  never  been  engaged  in  a  work  of  this  kind  can  fully  appre- 
ciate the  great  amount,  and  perplexing  character  of  some  of  the  labor  involved. 
And  though  many  portions  of  the  work  are  agreeable,  there  is  in  it  no  adequate 
compensation,  considered  in  a  purely  pecuniary  point  of  view,  for  the  author. 

After  months  of  severe  and  faithful  toil  these  volumes  are  now  submitted 
to  the  profession,  fully  conscious  on  our  part  of  the  many  imperfections  they 
will  be  found  to  contain.  But  if  they  shall  be  received  by  our  generous  bretheren 
as  a  work  of  even  humble  merit,  that  will  tend  to  lighten  the  duties  of  an  ardu> 
ous  profession,  we  shall  feel  ourselves  fully  repaid. 

It  may  be  remarked  that  it  is  the  present  purpose  of  the  authors  to  con- 
tinue the  series  of  digests  commenced  in  these  two  volumes  by  the  publication 
of  a  third  one  whenever  a  sufficient  number  of  future  volumes  of  reports  shall 

appear. 

Following  this  preface  will  be  found  an  outline  of  the  governmental  and 
judicial  history  of  this  State,  which  may  prove  of  interest  ;  also  the  constitutions 
of  1846  and  1857,  which,  in  view  of  the  many  references  thereto  made,  not  only 
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in  the  title  of  Constitutional  Law,  but  in  other  titles,  we  thought  advisable  to 
include  for  convenience  of  speedy  reference  as  well  to  lawyers  within  as  to 
those  without  the  State.  In  the  latter  part  of  the  next  volume  it  is  proposed 
to  give  a  double  table  of  cases,  or  a  table  including,  in  inverse  alphabetical 
order,  the  names  of  the  defendants  as  well  as  the  plaintiffs,  together  with  refer- 
ences to  the  pages  of  the  Digest  whereon  they  are  cited  and  appear,  and 
if  space  will  permit,  to  give  a  list  of  all  the  attorneys  in  the  State,  and  the  rules 
of  practice  prevailing  in  the  supreme  court. 

In  conclusion,  we  take  pleasure  in  acknowledging  the  kind  and  valuable 
assistance  received  in  the  course  of  the  work  from  John  V.  Wingate,  Esq.,  and 
John  B.  Ennis,  Esq.,  of  the  Ottumwa  bar.  Also  with  pleasure  to  acknowledge 
the  valuable  aid  we  have  received,  in  the  course  of  our  labors,  from  frequent 
consultations  of  the  Digests  of  our  predecessors  above  mentioned. 

Apbil,  1874.  THE  AUTHOKS. 


OUTLINE  OF  THE  GOYERNMENTAL  AND  JUDICIAL  HISTORY 

OF  THE  STATE  OF  IOWA. 


While  the  precise  western  and  northern  boundaries  of  the  Territory  of 
Louisiana,  at  the  time  of  its  acquisition  by  the  government  of  the  United 
States,  in  1803,  are  involved  in  some  obscurity,  it  has  ever  been  assumed  that 
the  present  State  of  Iowa  was  a  portion  of  said  territory. 

The  "  colony  or  province  of  Louisiana  "  was  ceded  by  the  first  Consul  of 
the  French  Republic  to  the  United  States,  by  the  treaty  of  Paris  of  the  30th  of 
April,  1803.* 

•TREATY  BETWEEN  THE    UNITED    STATES  OF  AMERICA   AND    THE  FRENCH 

REPUBLIC. 

The  President  of  the  United  States  of  America,  and  the  First  Consul  of  the  French  Repub- 
lic, in  tlie  name  of  the  French  people,  desiring  to  remove  all  source  of  misunderstanding 
relative  to  objects  of  discussion  mentioned  in  the  second  and  fifth  articles  of  the  Convention  of 
the  8th  Vendemiaire,  an.  9  (30th  September,  1800),  relative  to  tlie  rights  claimed  by  the  United 
States,  in  virtue  of  the  Treaty  concluded  at  Madrid,  the  27th  October,  1795,  between  His 
Catholic  Majesty  and  the  said  United  States,  and  willing  to  strengthen  the  union  and  friend- 
ship which,  at  the  time  of  the  said  Convention,  was  happily  re-established  between  tlie  two 
nations,  have  respectfully  named  their  Plenipotentiaries,  to  wit :  the  President  of  the  United 
States  of  America,  by  and  with  the  advice  and  consent  of  the  Senate  of  the  said  States,  Robert 
K.  Livingston,  Minister  Plenipotentiary,  and  James  Monroe,  Minister  Plenipotentiary  and 
Envoy  Extraordinary,  of  the  said  Stales,  to  the  goverament  of  the  French  Republic ;  and  the 
First  Consul  in  the  name  of  the  French  Republic,  the  French  citizen  Barbe  Marbois,  Minister 
of  the  Public  Treasury ;  who,  after  having  respectfully  exchanged  their  full  powers,  have 
agreed  to  the  following  articles  : 

Art.  1.  Whereas,  by  article  the  third  of  the  treaty  concluded  at  St.  Idlefonso  the  ninth  Ven- 
demiaire, an.  9,  (October  1, 1800),  between  the  Firnt  Consul  of  the  French  Republic  and  His 
Catholic  Majesty,  it  was  agreed  as  follows  :  "His  Catholic  Majesty  promises  and  engages,  on 
Tiis  part,  to  retrocede  to  the  French  Republic,  six  months  after  the  full  and  entire  execution  of 
the  conditions  and  stipulations  herein,  relative  to  His  Royal  Highness  the  Duke  of  Parma,  the 
colonv  or  province  of  Louisiana,  with  the  same  extent  that  it  now  has  in  the  hands  of  Spain, 
and  tnat  it  had  when  France  possessed  it,  and  such  as  it  should  be  after  the  treatise  subse- 
quently entered  into  between  Spain  and  other  States,"  And,  wli^reas^  in  pursuance  of  the 
treaty,  and  particularly  of  the  third  article,  the  French  Republic  have  an  incontestible  title  to 
the  domain  and  to  the  possession  of  the  said  territory  ;  the  First  Consul  of  the  French  Republic, 
desiring  to  give  to  the  United  States  a  strong  proof  of  his  friendship,  doth  hereby  cede  to  the 
United  States,  in  the  name  of  the  French  Republic,  for  ever  and  in  full  sovereignty,  the  said 
territory,  with  all  its  rights  and  appurtenances,  as  fully  and  in  the  same  manner  as  they  have 
been  acquired  by  the  French  Republic  in  virtue  of  the  above-mentioned  treaty  concluded  with 
His  Catholic  Majesty. 

Art.  2.  In  the  cession  made  by  the  preceding  article  are  included  the  adjacent  islands  belong- 
ing to  Louisiana,  all  public  lotsand  squares,  vacant  lands,  and  all  public  buildings,  fortifications, 
barracks  and  other  edifices,  which  are  not  private  property.  The  archives,  paptTs  and  docu- 
ments, relative  to  the  domain  and  sovereignty  of  Louisiana  and  its  dependencies,  will  be  left 
in  the  possession  of  the  Commissaries  of  the  United  States,  and  copies  will  be  afterwards  given 
in  due  form  to  the  magistrates  and  municipal  officers  of  such  of  the  said  papers  and  documents 
as  may  be  necessary  to  them. 

Art.  3.  The  inhabitants  of  the  ceded  territory  shall  be  incorporated  in  the  Union  of  the 
United  States,  and  admitted  as  soon  as  possible,  according  to  the  principle  of  the  Federal  Con- 
stitution, to  the  enjoyments  of  all  the  rights,  advantages,  and  immunities  of  citizens  of  the 
United  States  ;  and,  in  the  mean  time,  they  shall  be  maintained  and  protected  in  the  free  enjoy 
ment  of  their  liberty,  property,  and  the  religion  which  they  profess. 
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On  the  31st  of  October,  1803,  an  act  of  congress  was  approved,  the  purpose 
of  which  was  "  to  enable  the  President  of  the  United  States  to  take  possession 
of  the  territories  ceded  by  France,  to  the  United  States,  by  the  treaty  concluded 
at  Paris,  on  the  30th  of  April  last,  and  for  the  temporary  government  thereof.* 

Art.  4.  There  sliaH  be  sent  by  the  government  of  France  a  Commissary  to  Liouisiana,  to  the 
end  that  he  do  every  act  necessary,  as  well  to  receive  from  the  officers  of  His  Catholic  Majesty 
the  said  country  and  its  dependencies  in  the  name  of  the  French  Republic,  if  it  thas  has  not 
been  already  done,  as  to  transmit  it  in  the  name  of  the  French  Republic  to  the  Commissary  or 
agent  of  the  United  States. 

Art.  5.  Immediately  after  the  ratification  of  the  present  treaty  by  the  President  of  the  United 
States,  and  in  case  that  of  the  First  Consul  shall  have  been  previously  obtained,  the  Commis- 
sary of  the  French  Republic  shall  remit  all  the  military  posts  of  New  Orleans  and  other  parts 
of  the  ceded  territory  to  the  Commissary  or  Commissaries  named  by  the  President  to  take 
possession.  The  troops,  whether  of  France  or  Spain,  who  may  be  there  shall  cease  to  occupy 
any  military  post  from  the  time  of  taking  possession,  and  shall  be  embarked  as  soon  as  pos- 
sible in  the  course  of  three  months  after  the  ratification  of  this  treaty. 

Art.  6.  The  United  States  promise  to  execute  such  treaties  and  articles  as  may  have  been 
agreed  between  Spain  and  the  tribes  and  nations  of  Indians  until,  by  mutual  consent  of  the 
United  States  and  the  said  tribes  or  nations,  other  suitable  articles  shall  have  been  agreed  upon. 

Art.  7.  As  it  is  reciprocally  advantageous  to  the  commerce  of  France  and  the  United  States 
to  encourage  the  communication  of  both  nations,  for  a  limited  time  in  the  country  ceded  by  the 
present  treaty,  until  general  arrangements  for  the  commerce  of  both  nations  may  be  agreed 
upon,  it  has  been  agreed  between  the  contracting  parties,  that  the  French  ships  coming  directly 
from  France,  or  any  of  her  colonies,  loaded  only  with  the  produce  or  manufactures  of  France, 
or  any  of  her  said  colonies,  and  the  ships  of  Spain,  coming  directly  from  Spain,  or  any  of  her 
colonies,  loaded  only  with  the  manufactures  of  Spain  or  her  colonies,  shall  be  admitted,  during 
the  space  of  twelve  years,  in  the  ports  of  New  Orleans,  and  in  all  other  legal  ports  of  entry 
within  the  ceded  territory,  in  the  same  manner  as  the  ships  of  the  United  States  coming 
directly  from  France  or  Spain,  or  any  of  their  colonies,  without  being  subject  to  any  other  or 
greater  duty  on  merchandise,  or  other  greater  tonnage,  than  those  paid  by  the  citizens  of  the 
United  States.  During  the  space  of  time  above  mentioned,  no  other  nation  shall  have  a  right 
to  the  same  privileges  in  the  ports  of  the  ceded  territory.  The  twelve  years  shall 
commence  three  months  after  the  exchange  of  ratification,  if  it  shall  take  place  in  France, 
or  three  months  after  it  shall  have  been  ratified  at  Paris  to  the  French  government,  if 
it  shall  take  place  in  the  United  States ;  it  is,  however,  well  understood,  that  the  object  of  the 
above  article  is  to  favor  the  manufactures,  commerce,  freight  and  navigation  of  France  and 
Spain,  so  far  as  relate  to  the  importations  that  the  French  and  Spanish  shall  make  into  the 
said  ports  of  the  United  States,  without  in  any  sort  affecting  the  regulations  that  the  United 
States  may  make  concerning  the  exportation  of  the  produce  and  merchandise  of  the  United 
States,  or  any  right  they  may  have  to  make  such  regulations. 

Art.  8.  In  future  and  forever  after  the  expiration  of  the  twelve  years,  the  ships  of  France 
shall  be  treated  upon  the  footing  of  the  most  favored  nations  in  the  ports  above  mentioned. 

Art.  9.  The  particular  Convention  signed  this  day  by  the  respective  Ministers,  having  for  its 
object  to  provide  for  the  payment  of  the  debts  due  to  the  citizens  of  the  United  States  by  the 
French  Republic,  prior  to  the  30th  September,  1800  (8th  Vendemiaire  9),  is  approved,  and  to 
have  its  execution  in  the  same  manner  as  if  it  had  been  inserted  in  the  present  Treaty,  and  it 
shall  be  ratified  in  the  same  form  and  in  the  same  time,  so  that  the  one  shall  not  be  ratified 
distinct  from  the  other.  Another  particular  Convention,  signed  at  the  same  date  as  the  present 
Treaty,  relative  to  a  definitive  rule  between  the  contracting  parties,  is  in  like  manner  approved, 
and  will  be  ratified  in  the  same  form  and  in  the  same  timO,  and  jointly. 

Art.  10.  The  present  Treaty  shall  be  ratified  in  good  and  due  form,  and  the  ratifications 
shall  be  exchanged  in  the  space  of  six  months  after  the  date  of  the  signature  by  the  Minister 
Plenipotentiary,  and  sooner  if  possible. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  these  articles  in  the  French 
and  English  languages,  declaring,  nevertheless,  that  the  present  Treaty  was  originally  agreed 
to  in  the  French  language,  and  have  thereunto  put  their  seals. 

Done  at  Paris,  the  tenth  day  of  Floreal,  in  the  eleventh  year  of  the  French  Republic,  and 
the  thirtieth  of  April,  1803. 

ROBERT  R.  LIVINGSTON,    [l.  s.l 
JAMES  MONROE,  l.  s.' 

BARBE  MARBOIS.  [l.  s.; 

*  ACTS  OF  CONGRESS  ORGANIZING  THE  TERRITORIAL  GOVERNMENT. 

An  Act  to  enable  the  President  of  the  United  States  to  take  possession  of  tlie  Territories  cedid 
hy  France  to  the  United  States*,  by  tJie  treaty  concluded  at  Paris,  on  the  dOtJt  of  April  last,  and 
for  the  temporary  government  thereof. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America,  ifi 
Congress  asseiMed  :  That  the  President  of  the  United  States  be,  and  he  is  hereby  authorized 
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It  was  provided  by  the  terms  of  the  act,  that  until  the  expiration  of  the  then 
sitting  session  of  congress,  all  the  military,  civil  and  judicial  powers  exercised 
by  the  officers  of  the  existing  government  should  be  vested  in  such  person  or 
persons,  and  should  be  exercised  in  such  manner  as  the  President  should  direct. 
France  surrendered  formal  possession  of  the  province  to  the  commissioners  of 
the  United  States  on  the  20th  day  of  December,  1803. 

"  An  act  erecting  Louisiana  into  two  territories,  and  providing  for  the  tem- 
porary government  thereof,"  was  passed  by  congress  and  approved  by  the 
President  on  the  20th  of  March,  1804.  That  portion  of  the  territory  lying 
south  of  the  thirty-third  degree  of  north  latitude,  was,  by  the  terms  of  the  act, 
organized  as  the  territory  of  Orleans.  The  residue  of  the  province  was 
organized  as  the  district  of  Louisiana.* 

to  take  possession  of  and  occupy  the  territory  ceded  by  France  to  the  United  States,  by  the 
treaty  concluded  at  Paris,  on  the  80th  day  of  April  last,  between  the  two  nations  ;  and  that  he 
may,  for  that  purpose,  and  in  order  t-o  maintain  in  the  said  territories  the  authority  of  the 
United  States,  employ  any  part  of  the  army  and  navy  of  the  United  States,  and  of  the  force 
authorized  by  an  act  passed  the  3d  day  of  Marclx  last,  entitled  "  An  act  directing  a  detachment 
from  the  militia  of  the  United  States,  and  for  erecting  certain  arsenals,'*  which  he  may  deem 
necessary ;  and  so  much  of  the  sum  appropriated  by  the  said  act  as  may  be  necessary  is 
hereby  appropriated  for  the  purpose  of  carrying  this  act  into  eflFect,  to  be  applied  under  the 
direction  of  the  United  States. 

Sec.  2.  And  be  it  further  enacted.  That  until  the  expiration  of  the  present  session  of  congress, 
unless  provision  for  the  temporary  government  of  the  said  territories  be  sooner  made  by  con- 
grreae,  all  the  military,  civil,  &ndj Judicial  powers,  exercised  by  the  officers  of  the  existing  govern- 
fneiU  of  the  same,  shall  be  vested  in  such  person  and  persons,  and  shall  be  exercised  in  such 
manner  as  the  President  of  the  United  States  shall  direct,  for  maintaining  and  protecting  the 
inhabitants  of  Louisiana  in  the  free  enjoyment  of  their  liberty,  property  and  religion.  Approved 
October  31, 1803. 

•AN  ACTERECTINQ  LOUISIANA  INTO  TWO  TERRITORIES,  AND  PRO VIDINO  FOR 

THE  TEMPORARY  GOVERNMENT  THEREOF. 

Be  it  enacted  by  the  Senate  and  House  of  Mepresentatives  of  the  United  States  of  America,  in 
Congress  assembled  :  That  all  that  portion  of  country  ceded  by  France  to  the  United  States, 
under  the  name  of  Louisiana,  which  lies  south  of  the  Mississippi  territoi^y,  and  of  an  east  and 
west  line  to  commence  on  the  Mississippi,  at  the  thirty-third  dec^ree  of  north  latitude,  and  to 
extend  west  to  the  western  boundary  of  the  said  cession,  shall  constitute  a  territory  of  the 
United  States,  under  the  name  of  the  Territory  of  Orleans;  the  government  whereof  shall  be 
orgfanized  and  administered  as  follows : 

(Sections  1  to  11  relate  exclusively  to  the  territory  of  Orleans.) 

Sec.  12.  The  residue  of  the  province  of  Louisiana,  ceded  to  the  United  States,  shall  be  called 
the  district  of  Louisiana,  the  government  whereof  shall  be  organized  and  administered  as 
follows : 

The  executive  power  now  vested  in  the  governor  of  the  Indiana  territory  shall  extend  to 
and  be  exercised  in  the  said  district  of  Louisiana.  The  governor  and  judges  of  the  Indiana 
territory  shall  have  power  to  establish  in  the  said  district  of  Louisiana,  inferior  courts,  and 
prescribe  their  jurisdiction  and  duties,  and  to  make  all  laws  which  they  may  deem  eondtieive  to 
Vie  good  government  of  the  inhabitants  thereof  ;  provided,  however,  that  no  law  shall  be  valid 
which  is  inconsistent  with  the  constitution  and  laws  of  the  United  States,  or  which  shall  lay 
any  person  under  restraint  or  disability  on  account  of  his  religious  opinions,  profession  or 
worship  ;  in  all  of  which  he  shall  be  free  to  maintain  his  own,  and  not  burdened  for  those  of 
another.  Arid  provided  (Uso,X\\9X  in  all  criminal  prosecutions,  the  trial  shall  be  by  a  jury 
of  twelve  good  and  lawful  men  of  the  vicinage,  and  in  all  civil  cases  of  the  value  of  $100,  the 
trial  shall  be  by  jury,  if  either  of  the  parties  require  it.  The  judges  of  the  Indiana  territory, 
or  any  two  of  them,  shall  hold  annually  two  courts  within  the  said  district  at  such  place  as  will  be 
most  convenient  to  the  inhabitants  thereof  in  general,  shall  possess  the  same  jurisdiction  thev 
now  possess  in  the  Indiana  territory,  and  shall  continue  in  session  until  all  the  business  depend- 
ing before  them  shall  be  disposed  of.  It  shall  be  the  duty  of  the  secretary  of  the  Indiana  terri- 
tory to  record  and  preserve  all  the  papers  and  proceedings  of  the  governor,  of  an  executive  nature, 
relative  to  the  district  of  Louisiana,  and  transmit  authentic  copies  thereof,  every  six  months, 
to  the  President  of  the  United  States.  The  governor  shall  publish  throughout  the  said  district 
all  the  laws  which  may  be  made  as  aforesaid,  and  shall,  from  time  to  time,  report  the  same  to 
the  President  of  the  United  States  to  be  laid  before  congress,  which,  if  disproved  of  by  congress, 
aball  thenceforth  cease,  and  be  of  no  effect. 
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The  executive  power  of  the  governor  of  the  Indiana  territory  was  extended 
to  and  exercised  in  the  district  of  Louisiana.  The  legislative  power  was  vested 
in  the  governor  and  judges  of  said  territory.  While  the  executive  and  legisla- 
tive power  was  vested  in  the  officers  of  a  territory  organized  by  congress  for 
the  government  of  the  north-west  territory,  ceded  to  the  general  government 
by  the  State  of  Virginia,  the  act  did  not  contemplate  that  the  laws  of  the* 
territory  should  extend  over  the  district,  except  as  laws  made  for  it. 

On  the  3d  of  March,  1805,  "  An  act  further  providing  for  the  govern- 
ment of  the  district  of  Louisiana,"  was  approved.*  It  provided  that  the  district 
should  thereafter  be  known  as  the  "  territory  of  Louisiana,"  and  created  a 
separate  territorial  government,  vesting  the  legislative  power  in  a  governor, 
and  three  judges,  and  the  judicial  power  in  three  judges  and  inferior  magistrates. 

Sec.  18.  The  said  district  of  Louisiana  shall  be  divided  into  districts  by  the  governor,  under 
the  direction  of  the  President,  as  the  convenience  of  the  settlements  shall  require,  subject  to 
such  alterations  hereafter  as  experience  may  prove  more  convenient.  The  inhabitants  of  each 
district,  between  the  ages  of  eighteen  and  forty-five,  shall  be  formed  into  a  militia,  -with 
proper  oflBcers,  according  to  their  numbers,  to  be  appointed  by  the  governor,  except  the  com- 
manding officer  who  shall  be  appointed  by  the  President ;  and  who,  whether  a  captain,  a  major 
or  a  colonel,  shall  be  the  commanding  officer  of  the  district,  and  as  such,  shall,  under  the  gov- 
ernor, have  command  of  the  regular  officers  and  troops  in  his  district,  as  well  as  of  the  militia, 
for  which  he  shall  have  a  brevet  commission  giving  him  such  command,  and  the  pay  and 
emoluments  of  an  officer  of  the  same  grade  in  the  regular  army  ;  he  shall  be  specially  charged 
with  the  employment  of  the  military  and  militia  of  his  district  in  cases  of  sudden  invasion  or 
insurrection,  and  until  the  order  of  the  governor  can  be  received,  and  at  all  times  with  the 
duty  of  ordering  a  military  parol,  aided  by  militia  if  necessarv,  to  arrest  unauthorized  settlers 
in  any  part  of  his  district,  and  to  commit  such  offenders  to  jail  to  be  dealt  with  according  to 
law. 

Sec.  18.  The  laws  in  force  in  the  said  district  of  Louisiana,  at  the  commencement  of  this 
act,  and  not  inconsistent  with  any  of  the  provisions  thereof,  shall  continue  in  force  until  altered, 
modified  or  repealed  by  the  governor  and  judges  of  the  Indiana  territory  as  aforesaid. 
Approved  March  26, 1804. 

*  AN  ACT  FURTHER  PROVIDING  FOR  THE  GOVERNMENT  OF  THE  DISTRICT  OF 

LOUISIANA. 

Be  it  enacted  by  tKe  Senate  and  House  of  Representatives  of  the  United  States  of  America,  in 
Congress  assembled:  That  all  that  part  of  the  country  ceded  by  France  to  the  United  States, 
under  the  general  name  of  Louisiana,  which  by  an  act  of  the  last  session  of  congress  was 
erected  into  a  separate  district,  to  be  called  the  district  of  Louisiana,  shall  henceforth  be  known 
and  designated  by  the  name  and  title  of  the  territory  of  Louisiana,  the  government  whereof 
shall  be  organized  and  administered  as  follows : 

The  executive  power  shall  be  vested  in  a  governor,  who  shall  reside  in  said  territory,  and 
hold  his  office  during  the  term  of  three  years,  unless  sooner  removed  by  the  President  of 
the  United  States ;  he  shall  be  commander-in-chief  of  the  militia  of  the  said  territory,  superin- 
tendent ex  officio  of  Indian  afiairs,  and  shall  appoint  and  commission  all  officers  in  the  same, 
below  the  rank  of  general  officers  ;  shall  have  power  to  grant  pardons  for  offenses  against  the 
same,  and  reprieves  for  those  against  the  United  States,  until  the  decision  of  the.  President 
thereon  shall  be  known. 

Sec.  2.  There  shall  be  a  secretary,  whose  commission  shall  continue  in  force  for  four  years, 
unless  sooner  revoked  by  the  President  of  the  United  States,  who  shall  reside  in  said  territory, 
and  whose  duty  it  shall  be,  under  the  direction  of  the  governor,  to  record  and  preserve  all  the 
papers  and  proceedings  of  the  executive,  and  all  the  acts  of  the  governor  and  of  the  legislative 
body,  and  transmit  authentic  copies  of  the  same  every  six  months  to  the  President  of  the  United 
States.  In  case  of  a  vacancy  of  the  office  of  governor,  the  government  of  the  said  territory 
shall  be  exercised  by  the  secretary. 

Skc.  8.  The  legislative  power  shall  be  vested  in  the  governor  and  three  judges,  or  a  majority 
of  them,  who  shall  have  power  to  establish  inferior  courts  in  the  said  territory,  and  prescribe 
their  jurisdiction  and  duties,  and  to  make  all  laws  which  they  may  deem  conducive  to  the  good 
government  of  the  inhabitants  thereof ;  pntvided,  /towever,  that  no  law  shall  be  valid  which  is 
inconsistent  with  the  constitution  and  laws  of  the  United  States,  or  which  shall  lay  any  person 
under  restraint  or  disability  on  account  of  his  religious  opinions,  profession  or  Worship,  in  all 
of  which  he  shall  be  free  to  maintain  his  own,  and  not  burdened  with  those  of  another ; 
and  provided  also,  that  in  all  criminal  prosecutions,  the  trial  shall  be  by  twelve  good  and 
lawful  men  of  the  vicinage,  and  in  all  civil  cases  of  the  value  of  one  hundred  dollars,  the  trial 
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"  An  act  providing  for  the  government  of  the  territory  of  Missouri,"  was 
approved  June  4,  1812.  *  It  provided  that  the  territory  of  Louisiana  should 
thereafter  be  known  as  the  "  territory  of  Missouri."  It  vested  the  executive 
power  in  a  governor;  the  legislative  power  in  a  general  assembly,  consisting 
of  the  governor,  a  legislative  council  and  a  house  of  representatives ;  and  the 
judicial  power  in  a  superior  court,  and  in  inferior  courts  and  justices  of  the 
peace. 

This  act  was  amended  April  29,  1816. 

The  territories  north-west  of  the  Ohio  river  were  ceded  by  the  State 
of  Virginia  to  the  Confederation  in  1804.  Congress,  on  the  13th  of  July, 
1787,  enacted  the  celebrated  "  ordinance  for  the  government  of  the  territory 
north-west  of  the  Ohio  river."  At  the  time  of  its  enactment  the  territory 
embraced  in  the  State  of  Iowa  was  not  within  the  jurisdiction  of  the  United 
States.  The  subsequent  legislation  ot  congress,  however,  extended  its  pro- 
visions to  this  territory. 

After  the  adoption  of  the  constitution  of  the  United  States,  additional 
provisions  were  enacted  by  congress,  and  approved  August  7th,  1789,  to  adapt 
the  provisions  of  the  ordinance  to  the  constitution. 

On  the  8th  of  May,  1792,  an  additional  act  was  passed,  conferring  upon  the 

shall  be  by  jury  if  either  of  the  parties  require  it.  And  the  governor  shall  publish  throughout 
the  said  territory,  all  the  laws  which  may  be  made  as  aforesaid,  and  shall,  from  time  to  time, 
report  the  same  to  the  President  of  the  United  States,  to  be  laid  before  congpress,  which,  if 
disapproved  of  by  congress,  shall  thencefortli  cease  and  be  of  no  effect. 

Sec.  4.  There  shall  be  appointed  three  judges,  who  shall  hold  their  office  for  the  term  of 
four  years,  who,  or  any  two  of  them,  shall  hold  annually  two  courts  within  the  said  district,  at 
such  place  as  will  be  most  convenient  to  the  inhabitants  thereof  in  general ;  shall  possess  the 
same  jurisdiction  which  is  possessed  by  the  judges  of  the  Indiana  territory,  and  shall  continue 
ii;  session  until  all  the  business  depending  before  them  shall  be  disposed  of. 

Sec.  5.  And  be  it  furtlier  enacted.  That  for  the  more  convenient  distribution  of  justice,  the 
prevention  of  crimes  and  injuries,  and  execution  of  process,  criminal  and  civil,  the  governor 
shall  proceed  from  time  to  time,  as  circumstances  may  require,  to  lay  out  those  parts  of  the 
territory  in  which  the  Indian  title  shall  have  been  extinguished,  into  districts,  subject  to  such 
alteration  as  may  be  found  necessary  ;  and  he  shall  appoint  thereto  such  magistrates  and  other 
civil  officers  as  he  may  deem  necessary,  whose  several  powers  and  authorities  shall  be  regulated 
and  defined  by  law. 

Sec.  6.  And  be  itfurtTier  enacted,  That  the  governor,  secretary  and  judge,  to  be  appointed  by 
virtue  of  this  act,  shall  respectively  receive  the  same  compensation  for  their  services  as  are  by 
law  established  for  similar  offices  in  the  Indiana  territory,  to  be  paid  quarter-yearly  out  of  the 
treasury  of  the  United  States. 

Skc.  7.  And  be  itfurtJier  enacted.  That  the  governor,  secretary,  judges,  justices  of  the  peace, 
and  aU  other  officers,  civil  or  military,  before  they  enter  upon  the  duties  of  their  res]>ective 
offices,  shall  take  an  oath  or  affirmation  to  support  the  constitution  of  the  United  States,  and 
for  the  faithful  discharge  of  the  duties  of  their  office  ;  the  governor  before  the  President  of 
the  United  States,  or  before  a  judge  of  the  supreme  or  district  court  of  the  Unite<^ States,  or 
before  such  other  person  as  the  President  of  the  United  States  shall  authorize  to  administer 
the  same ;  the  secretary  and  judges  before  the  governor,  and  all  other  officers  before  such  per- 
son as  the  governor  shall  direct. 

Sec.  8.  And  be  it  further  enact-ed,  That  the  governor,  secretary  and  judges,  to  be  appointed 
by  virtue  of  this  act,  and  all  the  additional  officers  authorized  thereby,  or  by  the  act  for  erect- 
ing Louisiana  into  two  territories,  and  providing  for  the  temporary  government  thereof,  shall 
be  appointed  by  the  President  of  the  United  States,  in  the  recess  of  the  senate,  but  sh/ill  be 
nominated  at  their  next  meeting  for  their  advice  and  consent. 

Sec  9.  And  be  itfurtJier  enacted.  That  the  laws  and  regulations  in  force  in  the  said  district 
at  the  commencement  of  this  act,  and  not  inconsistent  with  the  provisions  thereof,  shall  con 
tinne  in  force  until  altered,  modified  or  repealed  by  the  legislature. 

Sec.  10.  And  be  it  further  enacted^  That  so  much  of  an  act,  entitled  "  An  act  erecting  Louis 
iana  into  two  territories,  and  providing  for  the  temporary  government  thereof,"  as  is  repugnant 
to  this  act,  shall,  from  and  after  the  fourth  day  of  July  next,  be  repealed,  on  which  said  fourth 
day  of  July  this  act  shall  commence  and  have  full  force.     Approved  March  8, 1805. 
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governor  and  the  judges  the  power  to  repeal  their  own  acts,  subjecting  the 
secretaries  to  the  control  of  the  laws,  authorizing  one  judge  of  the  supreme  or 
superior  court  to  hold  a  court,  and  providing  seals  for  public  officers. 

On  the  7th  of  May,  1800,  an  act  was  approved,  the  purpose  of  which  was 
"  to  divide  the  territory  of  the  United  States,  north-west  of  the  Ohio,  into  two 
separate  governments."  It  established  within  said  territory  a  government  in 
all  respects  similar  to  that  provided  by  the  ordinance  of  1787  for  the  territory 
north-west  of  the  Ohio  river,  securing  to  the  inhabitants  all  the  rights,  priv- 
ileges and  advantages  granted  and  secured  to  the  people  by  said  ordinance ; 
imposing  the  same  duties  upon  and  granting  to  the  officers  the  same  compen- 
sation and  emoluments  as  provided  therein ;  and  mating  substantially  the 
same  provisions  as  to  the  general  assembly. 

By  the  act  of  the  6th  of  March,  1820,  the  inhabitants  of  the  territory 
embraced  in  the  present  State  of  Missouri  were  authorized  to  form  for  them- 
selves a  constitution  and  State  government.  The  only  provision  made  in  the 
act  for  that  portion  of  the  Missouri  territory  not  within  the  proposed  limits  is 
in  the  last  section  of  the  act,  and  is  in  these  words : 

"  In  all  the  territory  ceded  by  France  to  the  United  States,  under  the  name 
of  Louisiana,  which  lies  north  of  thirty-six  degrees  and  thirty  minutes  north 
latitude,  not  included  within  the  limits  of  the  State  contemplated  by  this  act, 
slavery  and  involuntary  servitude,  otherwise  than  the  punishment  of  crimes, 
whereof  the  parties  shall  have  been  duly  convicted,  shall  be  and  is  hereby  for- 
ever prohibited ;  provided^  alioays^  that  any  person  escaping  into  the  same, 
from  whom  labor  or  service  is  lawfully  claimed,  in  any  State  or  territory  of 
the  United  States,  such  fugitive  may  be  lawfully  reclaimed  and  conveyed  to 
the  person  claiming  his  or  her  labor  or  service  as  aforesaid." 

No  organized  territorial  government  existed  in  the  Missouri  or  northwest 
territory  until  that  portion  now  in  the  State  of  Iowa  and  Minnesota  were 
incorporated  into  the  territory  of  Iowa  in  1836.  The  Indian  title  was  not 
extinguished  to  the  lands,  and  no  population  demanded  the  protection  of  local 
government. 

The  territory  of  Michigan  was  established  by  the  "  Act  to  divide  the  Indiana 
territory  into  two  separate  governments,"  approved  January  11,  1805.  The 
new  territory  embraced  all  fhat  portion  of  the  Indiana  territory  lying  "north 
of  a  line  drawn  east  from  the  southerly  bend  or  extreme  of  Lake  Michigan 
until  it  shall  intersect  Lake  Erie,  and  east  of  a  line  drawn  from  the  southerly 
bend  through  the  middle  of  said  lake  to  its  northern  extremity,  thence  due 
north  to  the  northern  boundary  of  the  United  States."  It  provided  for  the 
new  territory  a  government  in  all  respects  similar  to  that  provided  by  the  ordi- 
nance of  1787,  and  the  act  of  the  7th  of  May,  1789,  securing  to  the  people 
the  rights  secured  by  those  acts,  and  imposing  upon  the  officers  the  same  duties 
and  giving  them  the  same  compensation  allowed  to  the  officers  of  the  Indiana 
territory. 

The  act  of  April  18, 1818,  "  to  enable  the  people  of  Illinois  territory  to 
form  a  constitution  and  State  government "  made  the  line  of  forty-two  degrees 
and  thirty  minutes  from  the  middle  of  Lake  Michigan  to  the  middle  of  the 
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Mississippi  river  the  northern  boundary  of  the  State ;  provided^  that  all  that 
part  of  the  territory  of  the  United  States  ''lying  north  of  the  State  of  Indiana 
and  which  was  included  in  the  former  Indiana  territory,  together  with  that 
J  part  of  the  Illinois  territory  which  is  situated  north  of,  and  not  included  within, 

S  the  boundaries  prescribed  by  this  act,  to  the  State  thereby  authorized  to  be 

I  formed,  shall  be  and  hereby  is  attached  to  and  made  a  part  of  Michigan  terri- 

tory," and  secured  to  all  the  inhabitants  therein  "  the  same  privileges  and 
immunities  with  the  other  citizens  of  Michigan  territory." 

The  territory  of  Wisconsin  was  created  by  the  act  of  April  20,  1830,  to  take 
effect  on  the  4th  day  of  July  in  the  same  year.  Its  boundaries  were  described 
as  follows:  "  On  the  east  by  a  line  drawn  from  the  north-east  corner  of  Illinois 
through  the  middle  of  Lake  Michigan,  to  a  point  in  the  middle  of  said  lake  and 
opposite  the  main  channel  of  Green  bay,  and  through  said  channel  and  Green 
bay  to  the  mouth  of  the  Menominee  river ;  thence  through  the  middle  of  the 
main  channel  of  said  river  to  that  head  of  said  river  nearest  to  the  Lake  of  the 
Desert;  thence  in  a  direct  line  to  the  middle  of  said  lake;  thence  through 
the  middle  of  the  main  channel  of  the  Montreal  river  to  its  mouth ;  thence 
with  a  direct  line  across  Lake  Superior  to  where  the  territorial  line  of  the 
•  United  States  touches  said  lake,  north-west ;  thence  on  the  north  with  said 

territorial  line  to  the  White  Earth  river ;  on  the  west  by  a  line  from  the  said 
boundary  line  following  down  the  middle  of  the  main  channel  of  the  White 
Earth  river  and  down  the  middle  of  the  main  channel  of  the  Missouri  to  a 
point  due  west  from  the  north-west  comer  of  the  State  of  Missouri  j  and  on 
the  south  from  said  point  due  east  to  the  north-west  corner  of  the  State  of 
Missouri ;  thence  with  the  boundaries  of  the  States  of  Missouri  and  Illinois 

bas  already  fixed  by  act  of  congress." 
It  was  expressly  provided  by  the  twelfth  section  of  the  act  "  that  the  inhabit- 
ants of  said  territory  shall  be  entitled  to  and  enjoy,  all  and  singular,  the  rights, 
privilege^  and  advantages  granted  and  secured  to  the  people  of  the  territory  of 
tlie  United  States  north-west  of  the  river  Ohio  by  the  articles  of  the  compact 
contained  in  the  ordinance  for  the  government  of  said  territory,  passed  on  the 
13th  day  of  July,  1787,  and  shall  be  subject  to  the  conditions  and  restric- 
tions and  prohibitions  in  said  articles  of  compact  imposed  upon  the  people  of 
said  territory :  that  the  inhabitants  shall  also  be  entitled  to  all  rights,  privileges 
and  immunities  heretofore  granted  and  secured  to  the  territory  of  Michigan, 
and  to  its  inhabitants,  and  the  existing  laws  of  the  territory  of  Michigan  shall 
be  extended  over  said  territory." 

By  the  act  of  June  12,  1836,  to  take  effect  on  the  3d  of  July  in  said  year, 
all  that  part  of  the  territory  of  Wisconsin  lying  west  of  the  Mississippi  river 
and  west  of  a  line  drawn  due  north  from  the  head  waters  or  sources  of  the 
Miesiasippi  to  the  territorial  line,  was  organized  as  a  territorial  government 
by  the  name  of  Iowa.  The  rights,  privileges  and  immunities  granted  to  the 
people  of  the  territory  of  Wisconsin  are  secured  to  the  people  of  the  territory 
of  Iowa.  The  territory  was  organized  under  the  act  of  congress,  and  the  first 
session  of  the  temtorial  legislature  was  convened  in  the  city  of  Burlington  in 
the  month  of  December,  1838.     Annual  sessions,  and  occasionally  an  extra 
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session,  convened  until  the  adoption  of  the  constitution  and  the  organization 
of  the  State  government.  In  1843  Revised  Statutes  were  enacted,  and  printed 
in  a  book  generally  known  as  the  *'  Blue  Book." 

The  territorial  legislature  of  1844  provided  for  a  vote  to  ascertain  the  opinion 
of  the  people  of  the  territory  upon  the  subject  of  the  formation  of  a  State 
constitution ;  and  also  for  a  constitutional  convention.^ 

The  legislature  of  1845  submitted  the  constitution  to  the  peoplcf 

The  legislature  of  1846  provided  for  a  second  convention  for  the  formation 
of  a  constitution,^:  and  for  a  submission  of  its  draft  of  a  constitution  to  the 
people  of  the  State.  The  convention  assembled  at  Iq,wa,  City,  and  completed 
its  labor  on  the  18th  day  of  May,  1846.  The  constitution  framed  was  sub- 
mitted to  the  people  and  ratified  by  a  majority  of  the  electors  voting,  and 
became  the  fundamental  law  of  the  State. 

The  first  session  of  the  first  general  assembly  of  the  State  convened  at  Iowa 
City  on  the  30th  day  of  November,  1846. 

The  next  general  revision  of  the  statutes  was  made  pursuant  to  an  act, 
approved  January  25,  1848,  §  appointing  Charles  Mason,  of  the  county  of  Des 
Moines,  William  G.  Woodward,  of  the  county  of  Muscatine,  and  Stephen 
Hempstead,  of  the  county  of  Dubuque,  a  committee  to  draft,  revise  and  pre- 
pare a  code  of  laws  for  the  State  of  Iowa.  They  were  charged  with  the  duty 
of  preparing  a  complete  and  perfect  code  of  laws,  as  nearly  as  may  be,  of  a 
general  nature  only.  The  commissioners  thus  appointed  submitted  to  the 
general  assembly  "  an  act  for  revising  and  consolidating  the  general  Statutes  of 
Iowa,"  which  was  enacted  and  approved  by  the  governor  on  the  5th  day  of 
Februarj',  1851.  It  took  effect  on  the  1st  day  of  July,  1851,  and  has  since 
been  designated  as  the  Code  of  1851. 

The  next  revision  of  the  statutes  was  under  joint  resolution  and  act  of  the 
seventh  general  assembly,  session  of  1858,  appointing  Wm.  Smith,  of  Linn 
county,  Winslow  T.  Barker,  of  Dubuque  county,  and  Charles  Ben.  Darwin,  of 
Des  Moines  county,  commissioners  to  draft  and  report  "  a  code  of  civil  and 
criminal  procedure,  and  also  to  report  such  changes  as  may  be  necessary  to 
harmonize  existing  laws  and  adapt  them  to  the  new  constitution ;  and  to 
revise  and  codify  the  general  laws  of  the  State  so  far  as  practicable  and  report 
the  same    *    *    *    *    *." 

This  commission  made  a  report  to  the  eighth  general  assembly  in  January, 
1860,  presenting  a  code  of  civil  practice,  designed  as  a  substitute  for  part  third 
of  the  Code  of  1851.  It  became  law  with  a  few  changes  arid  constitutes  that 
portion  of  the  Revision  known  as  part  third.  The  commission- also  presented 
at  the  same  session  a  code  of  criminal  practice,  designed  to  supersede  and  stand 
for  all  of  titles  24  and  25  of  the  Code  of  1851,  except  chapter  187,  concerning 
the  government  of.  the  penitentiary,  which  subject  was  not  included  in  the 
new  criminal  code.  The  act  with  little  change  became  law,  and  constitutes 
the  Code  of  Criminal  Practice  found  therein. 

At  the  same  session  the  commission  also  presented  a  revision  of  the  laws  of 
the  State,  which  was  adopted,  and  which,  together  with  the  code  of  civil  and 

♦  Lawa  1844,  chap.  9.  \  Laws  1845,  chap.  13.   J  Laws  1846.  chap.  37.     §  Code  of  la^l,  page  470. 
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criminal  practice,  were  embraced  and  published  in  one  volume,  which  was 
denominated,  and  has  been  known  as,  the  Revision  of  1860.  It  took  effect  on 
September  1st  of  that  year  and  remained  in  force  until  the  next  general  revis- 
ion, which  was  made  pursuant  to  an  act  of  the  thirteenth  general  assembly, 
chapter  75,  session  of  1870,  appointing  Wm.  H.  Seevers,  of  Mahaska  county, 
W.  J.  Knight,  of  Dubuque  county,  and  John  0.  PoUey,  of  Clinton  connty,  a 
commission  to  revise  and  codify  the  laws.  John  C.  PoUey  having  resigned  as 
one  of  the  commission,  Wm.  G.  Hammond  was  appointed  to  fill  the  vacancy. 
This  commission  reported  the  result  of  its  labors  to  the  legislature,  and  after 
some  amendments,  it  .became  the  law,  taking  effect  on  September  1,  1873. 
Like  the  Eevision  of  1860,  which  it  superseded,  it  embraced  a  code  of  civil 
and  criminal  procedure  or  practice.  It  also  embraced  the  general  laws  of  the 
State.  It  is  known  as  the  Code  of  1873.  The  portions  thereof,  and  of  the 
Revision  of  1860,  prescribing  the  practice  in  civil  and  criminal  cases,  are 
similar  to  those  which  have  been  adopted  as  codes  of  practice  in  New  York, 
Kentucky  and  several  other  States. 


THE  COURTS. 

The  Supreme  Coukt. 
The  territorial  supreme  court  was  organized  in  1839 ;  that  of  the  State,  under 
the  constitution  of  1846.  The  territorial  supreme  court  consisted  of  three 
judges  ;  that  of  the  State  of  a  like  number,  until  the  tenth  general  assembly, 
laws  of  1864,  when  another  judge  was  added,  making  the  number  four.  This 
has  continued  to  be  the  number  down  to  the  present  time.  They  are  elected 
by  the  people.  Their  term  of  office  is  six  years,  but  so  arranged  that  the  term 
of  only  one  judge  expires  at  the  same  time. 

The  Distriot  Court. 

The  district  courts  of  the  State  were  provided  for  by  the  constitntion  of 
1846,  and  by  that  of  1857.  The  State  is  divided  into  judicial  districts,  each 
district  embracing  several  counties.  Two  terms  in  each  year  are  held  at  the 
county  seats  of  the  several  counties  embraced  in  the  district.  The  jurisdiction 
of  the  district  courts  is  general,  and  extends  to  criminal  cases,  cases  at  law  and 
in  chancery.  It  consists  of  one  judge,  elected  by  the  people,  and  who  holds 
his  term  of  office  for  the  period  of  four  years.  Appeals  lie  from  the  district  to 
the  supreme  court. 

The  CiRcurr  Court. 

The  circuit  court  was  first  organized  by  act  of  the  twelfth  general  assembly, 
session  of  1868.  Each  judicial  district  in  the  State  was  divided  into  two 
circuits.  In  each  of  them  there  was  elected  a  judge  to  hold  his  term  of  office 
for  four  years.  The  circuit  court  as  thus  organized  possessed  original  jurisdic- 
tion concurrent  with  the  district  court,  except  in  chancery  and  criminal  cases, 
and  exclusive  jurisdiction  in  all  appeals  from  justices  of  the  peace. 


XX  THE  COURTS. 

By  act  of  the  fourteenth  general  assembly,  session  of  1872,*and  by  the  Code 
of  1873,  the  law  dividing  each  judicial  district  into  two  circuits,  was  changed, 
and  thereby  each  judicial  district  is  made  a  circuit,  with  a  judge  holding  his 
term  of  office  four  years,  as  before ;  and  the  circuit  court  as  thus  organized  is 
invested  with  original  jurisdiction,  concurrent  with  the  district  court  in 
chancery  as  well  as  at  law,  but  not  in  criminal  cases ;  the  jurisdiction  of  the 
district  court  therein  being  exclusive.  The  circuit  courts  have  also  jurisdiction 
in  all  probate  matters,  and  those  relating  to  the  settlement  of  estates,  and  in 
all  matters  of  guardianship ;  in  ad  quod  damnum  proceedings,  and  proceed- 
ings for  the  assessment  of  damages,  and  in  all  appeals  from  justices  of  the 
peace.    An  appeal  lies  from  its  decisions  directly  to  the  supreme  court. 

The  County  Coubt. 

Before  the  passage  of  the  act  creating  the  board  of  supervisors,  chapter  46, 
laws  of  1860,  the  county  court  was  not  only  possessed  of  jurisdiction  in  probate 
matters,  but  the  judge  thereof  was  the  agent  or  representative  of  the  county. 
Upon  the  organization  of  the  board  of  supervisors,  this  latter  power  and  all 
powers  in  respect  to  the  affairs  of  the  county,  heretofore  exercised  by  the 
county  judge,  were  transferred  to  that  body.  And  upon  the  organization  of 
the  circurt  court,  and  the  investing  it  with  the  probate  jurisdiction,  the  county 
court  was  abolished  altogether. 

Justice's  Couets. 
Justices  of  the  peace  are  elected  in  the  several  townships  of  the  county,  and 
have  jurisdiction  concurrent  with  the  district  and  circuit  courts  in  civil  cases  at 
law  where  the  amount  involved  does  not  exceed  one  hundred  dollars;  and 
exclusive  original  jurisdiction  in  all  misdemeanors  where  the  punishment  does 
not  exceed  a  fine  of  one  hundred  dollars,  or  imprisonment  in  the  county  jail 
for  a  period  not  exceeding  thirty  days.  They  have  no  jurisdiction  in  chancery 
cases,  nor  for  the  trial  of  equitable  issues ;  nor  in  cases  involving  the  title  to 
real  estate.     Appeals  lie  to  the  circuit  court  only. 


THE  CONSTITUTION  OF  1846. 


We,  the  people  of  the  TERjtrroET  of  Iowa,  grateful  to  the  supreme  Being 
for  the  blessings  hitherto  enjoyed,  and  feeling  our  dependence  on  Him  for 
a  continuation  of  those  blessings,  do  ordain  and  establish  a  free  and  inde- 
pendent government,  by  the  name  of  the  State  of  Iowa,  the  boundaries 
whereof  shall  be  as  follows : 
Beginning   in  the  middle  of  the  main  channel  of  the  Mississippi  river,  at  a 
point  due  east  of  the  middle  of  the  mouth  of  the  main  channel  of  the  Des 
Moines  river;  thence  up  the  middle  of  the  main  channel  of  the  said  Des 
Moines  river,  to  a  point  on  said  river  where  the  northern  boundary  line  of  the 
State  of  Missouri — as  established  by  the  constitution  of  that  State,  adopted 
June  12th,  1820 — crosses  the  said  middle  of  the  main  channel  of  the  said  Des 
Moines  river ;  thence  westwardly  along  the  said  northern  boundary  line  of  the 
State  of  Missouri,  as  established  at  the  time  aforesaid,  until  an  extension  of 
said  line  intersects  the  middle  of  the  main  channel  of  the  Missouri  river ; 
thence  up  the  middle  of  the  main  channel  of  the  said  Missouri  river  to  a  point 
opposite  the  middle  of  the  main  channel  of  the  Big  Sioux  river,  according  to 
Nicollett's  map;  thence  up  the  main  channel  of  the  said  Big  Sioux  river, 
according  to  said  map,  until  it  is  intersected  by  the  parallel  of  forty-three 
degrees  and  thirty  minutes  north  latitude ;  thence  east  along  said  parallel  of 
forty-three  degrees  and  thirty  minutes  until'said  parallel  intersects  the  middle 
of  the  main  channel  of  the  Mississippi  river ;  thence  down  the  middle  of  the 
main  channel  of  said  Mississippi  river  to  the  place  of  beginning. 

Abticle  1.  —  Bill  of  Rights. 

1.  All  men  are,  by  nature,  free  and  independent,  and  have  certain  inalien- 
able rights  —  among  which  are  those  of  enjoying  and  defending  life  and 
liberty,  acquiring,  possessing  and  protecting  property,  and  pursuing  and  obtain- 
ing safety  and  happiness. 

2.  All  political  power  is  inherent  in  the  people.  Government  is  instituted 
for  the  protection,  security  and  benefit  of  the  people,  and  they  have  the  right, 
at  all  times,  to  alter  or  reform  the  same,  whenever  the  public  good  may 
require  it. 

3.  The  general  assembly  shall  make  no  law  respecting  an  establishment 
of  religion,  or  prohibiting  the  free  exercise  thereof:  nor  shall  any  person  be* 
compelled  to  attend  any  place  of  worship,  pay  tithes,  taxes  or  other  rates  for 
building  or  repairing  places  of  worship,  or  the  maintenance  of  any  minister 
or  ministry. 


XX  THE  COURTS. 

By  act  of  the  fourteenth  general  assembly,  session  of  1872,*and  by  the  Code 
of  1873,  the  law  dividing  each  judicial  district  into  two  circuits,  was  changed, 
and  thereby  each  judicial  district  is  made  a  circuit,  with  a  judge  holding  his 
term  of  oflSce  four  years,  as  before ;  and  the  circuit  court  as  thus  organized  is 
invested  with  original  jurisdiction,  concurrent  with  the  district  court  in 
chancery  as  well  as  at  law,  but  not  in  criminal  cases ;  the  jurisdiction  of  the 
district  court  therein  being  exclusive.  The  circuit  courts  have  also  jurisdiction 
in  all  probate  matters,  and  those  relating  to  the  settlement  of  estates,  and  in 
all  matters  of  guardianship ;  in  ad  quod  damnum  proceedings,  and  proceed- 
ings for  the  assessment  of  damages,  and  in  all  appeals  from  justices  of  the 
peace.    An  appeal  lies  from  its  decisions  directly  to  the  supreme  court. 

The  County  Coubt. 

Before  the  passage  of  the  act  creating  the  board  of  supervisors,  chapter  46, 
laws  of  1860,  the  county  court  was  not  only  possessed  of  jurisdiction  in  probate 
matters,  but  the  judge  thereof  was  the  agent  or  representative  of  the  county. 
Upon  the  organization  of  the  board  of  supervisors,  this  latter  power  and  all 
powers  in  respect  to  the  affairs  of  the  county,  heretofore  exercised  by  the 
county  judge,  were  transferred  to  that  body.  And  upon  the  organization  of 
the  circurt  court,  and  the  investing  it  with  the  probate  jurisdiction,  the  county 
court  was  abolished  altogether. 

Justice's  Courts. 
Justices  of  the  peace  are  elected  in  the  several  townships  of  the  county,  and 
have  jurisdiction  concurrent  with  the  district  and  circuit  courts  in  civil  cases  at 
law  where  the  amount  involved  does  not  exceed  one  hundred  dollars;  and 
exclusive  original  jurisdiction  in  all  misdemeanors  where  the  punishment  does 
not  exceed  a  fine  of  one  hundred  dollars,  or  imprisonment  in  the  county  jail 
for  a  period  not  exceeding  thirty  days.  They  have  no  jurisdiction  in  chancery 
cases,  nor  for  the  trial  of  equitable  issues;  nor  in  cases  involving  the  title  to 
real  estate.     Appeals  lie  to  the  circuit  court  only. 
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We,  the  people  op  the  terjutoet  of  Iowa,  grateful  to  the  supreme  Being 
for  the  blessings  hitherto  enjoyed,  and  feeling  our  dependence  on  Him  for 
a  continuation  of  those  blessings,  do  ordain  and  establish  a  free  and  inde- 
pendent government,  by  the  name  of  the  State  of  Iowa,  the  boundaries 
whereof  shall  be  as  follows : 
Beginning   in  the  middle  of  the  main  channel  of  the  Mississippi  river,  at  a 
point  due  east  of  the  middle  of  the  mouth  of  the  main  channel  of  the  Des 
Moines  river ;  thence  up  the  middle  of  the  main  channel  of  the  said  Des 
Moines  river,  to  a  point  on  said  river  where  the  northern  boundary  line  of  the 
State  of  Missouri — as  established  by  the  constitution  of  that  State,  adopted 
June  12th,  1820 — crosses  the  said  middle  of  the  main  channel  of  the  said  Des 
Moines  river ;  thence  westwardly  along  the  said  northern  boundary  line  of  the 
State  of  Missouri,  as  established  at  the  time  aforesaid,  until  an  extension  of 
said  line  intersects  the  middle  of  the  main  channel  of  the  Missouri  river ; 
thence  up  the  middle  of  the  main  channel  of  the  said  Missouri  river  to  a  point 
opposite  the  middle  of  the  main  channel  of  the  Big  Sioux  river,  according  to 
NicoUett's  map;  thence  up  the  main  channel  of  the  said  Big  Sioux  river, 
according  to  said  map,  until  it  is  intersected  by  the  parallel  of  forty-three 
degrees  and  thirty  minutes  north  latitude ;  thence  east  along  said  parallel  of 
forty-three  degrees  and  thirty  minutes  until'said  parallel  intersects  the  middle 
of  the  main  channel  of  the  Mississippi  river ;  thence  down  the  middle  of  the 
main  channel  of  said  Mississippi  river  to  the  place  of  beginning. 

Article  1.  —  Bill  of  Rights. 

1.  All  men  are,  by  nature,  free  and  independent,  and  have  certain  inalien- 
able rights  —  among  which  are  those  of  enjoying  and  defending  life  and 
liberty,  acquiring,  possessing  and  protecting  property,  and  pursuing  and  obtain- 
ing safety  and  happiness. 

2.  All  political  power  is  inherent  in  the  people.  Government  is  instituted 
for  the  protection,  security  and  benefit  of  the  people,  and  they  have  the  right, 
at  all  times,  to  alter  or  reform  the  same,  whenever  the  public  good  may 
require  it. 

3.  The  general  assembly  shall  make  no  law  respecting  an  establishment 
of  religion,  or  prohibiting  the  free  exercise  thereof:  nor  shall  any  person  be* 
compelled  to  attend  any  place  of  worship,  pay  tithes,  taxes  or  other  rates  for 
building  or  repairing  places  of  worship,  or  the  maintenance  of  any  minister 
or  ministry. 
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4.  No  religious  test  shall  be  required  as  a  qualification  for  any  office  or 
public  trust,  and  no  person  shall  be  deprived  of  any  of  his  rights,  privileges 
or  capacities,  or  disqualified  from  the  performance  of  any  of  his  public  or 
private  duties,  or  rendered  incompetent  to  give  evidence  in  any  court  of  law 
or  equity,  in  consequence  of  his  opinions  on  the  subject  of  religion. 

5.  Any  citizen  of  this  State  who  may  hereafter  be  engaged,  either  directly 
or  indirectly,  in  a  duel,  either  as  principal  or  accessory  before  the  fact,  shall 
forever  be  disqualified  from  holding  any  office  under  the  constitution  and  laws 
of  this  State. 

6.  All  laws  of  a  general  nature  shall  have  a  uniform  operation. 

7.  Every  person  may  speak,  write,  and  publish  his  sentiments  on  all  subjects, 
being  responsible  for  the  abuse  of  that  right.  No  law  shall  be  passed  to 
restrain  or  abridge  the  liberty  of  speech  or  of  the  press.  In  all  prosecutions 
or  indictments  for  libel,  the  truth  may  be  given  in  evidence  to  the  jury,  and 
if  it  appear  to  the  jury  that  the  matter  charged  as  libelous  was  true,  and  was 
published  with  good  motives  and  for  justifiable  ends,  the  party  shall  be 
acquitted. 

8.  The  rights  of  the  people  to  be  secure  in  their  persons,  houses,  papers  and 
effects,  against  unreasonable  seizures  and  searches  shall  not  be  violated ;  and 
no  warrant  shall  issue  but  on  probable  cause,  supported  by  oath  or  affirmation, 
particularly  describing  the  place  to  be  searched,  and  the  papers  and  things  to 
be  seized. 

9.  The  right  of  trial  by  jury  shall  remain  inviolate ;  but  the  general  assembly 
may  authorize  trial  by  a  jury  of  a  less  number  than  twelve  men  in  inferior  courts. 

10.  In  all  criminal  prosecutions,  the  accused  shall  have  a  right  to  a  speedy 
trial  by  an  impartial  jury ;  to  be  informed  of  the  accusation  against  him ;  to 
be  confronted  with  the  witnesses  against  him ;  to  have  compulsory  process  for 
his  own  witnesses,  and  to  have  the  assistance  of  counsel. 

11.  No  person  shall  be  held  to  answer  for  a  criminal  offense,  unless  on  pre- 
sentment or  indictment  by  a  grand  jury,  except  in  cases  cognizable  before  a 
justice  of  the  peace,  or  arising  in  the  army  or  navy,  or  in  the  militia,  when  in 
actual  service,  in  time  of  war  or  public  danger. 

12.  No  person  shall,  after  acquittal,  be  tried  for  the  same  offense.  All  per- 
sons shall,  before  conviction,  be  bailable  by  sufficient  sureties,  except  for  capital 
offenses  where  the  proof  is  evident  or  the  presumption  great. 

13.  The  writ  of  habeas  corpus  shall  not  be  suspended,  unless  in  case  of 
rebellion  or  invasion  the  public  safety  may  require  it. 

14.  The  military  shall  be  subordinate  to  the  civil  power.  No  standing  army 
shall  be  kept  up  by  the  State  in  time  of  peace ;  and  in  time  of  war,  no  appro- 
priation for  a  standing  army  shall  be  for  a  longer  time  than  two  years. 

15.  No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house  without 
the  consent  of  the  owner,  nor  in  time  of  war  except  in  the  manner  prescribed 

by  law. 

16.  Treason  against  tlie  State  shall  consist  only  in  levying  war  against  it, 

adhering  to  its  enemies,  or  giving  them  aid  and  comfort.     No  person  shall  be 
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convicted  of  treason  nnless  on  the  evidence  of  two  witnesses  to  the  same  overt 
act,  or  confession  in  open  court. 

17.  Exc^sive  bail  shall  not  be  required ;  excessive  fines  shall  not  be  imposed, 
and  cruel  and  unusual  punishments  shall  not  be  inflicted. 

18.  Private  property  shall  not  be  taken  for  public  woe  without  just  compen- 
sation. 

19.  No  person  shall  be  imprisoned  fpr  debt  in  any  civil  action,  on  mesne  or 
final  process,  unless  in  case  of  fraud ;  and  no  person  shall  be  imprisoned  for  a 
militia  fine  in  time  of  peace. 

20.  The  people  have  the  right  freely  to  assemble  together  to  counsel  for  the 
common  good ;  to  make  known  their  opinions  to  their  representatives,  and  to 
petition  for  a  redress  of  grievances. 

21.  No  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation 
of  contracts  shall  ever  be  passed. 

22.  Foreigners  who  are  or  who  may  hereafter  become  residents  of  this  State, 
shall  enjoy  the  same  rights  in  respect  to  the  possession,  enjoyment  and  descent 
of  property,  as  native  born  citizens. 

23.  Neither  slavery  or  involuntary  servitude,  unless  for  the  punishment  of 
crime,  shall  ever  be  tolerated  in  this  State. 

24.  This  enumeration  of  rights  shall  not  be  construed  to  impair  or  deny 
others  retained  by  the  people. 

Abticlb  2.  —  Right  of  Suffrage. 

1.  Every  white  male  citizen  of  the  United  States  of  the  age  of  twenty-one 
years,  who  shall  have  been  a  resident  of  the  State  six  months  next  preceding 
the  election,  and  the  county  in  which  he  claims  his  vote  twenty  days,  shall  be 
entitled  to  vote  at  all  elections  which  are  now  or  hereafter  may  be  authorized 

by  law. 

2.  Electors  shall,  in  all  cases  except  treason,  felony  or  breach  of  the  peace, 
be  privileged  from  arrest  on  the  day  of  election,  during  their  attendance  at 
such  election,  going  to  and  returning  therefrom. 

3.  No  elector  shall  be  obliged  to  perform  militia  duty  on  the  day  of  election, 
except  in  time  of  war  or  public  dangfer. 

4.  No  person  in  tlie  military,  naval  or  marine  service  of  the  United  States, 
shall  be  considered  a  resident  of  this  State  by  being  stationed  in  any  garrison, 
barrack,  or  military  or  naval  place  or  station  within  this  State. 

5.  No  idiot  or  insane  person,  or  person  convicted  of  any  infamous  crime, 
shall  be  entitled  to  the  privilege  of  an  elector. 

6.  All  elections  by  the  people  shall  be  by  ballot. 

Article  3. —  Of  the  Distribution  of  Powers. 
1.  The  powers  of  the  government  of  Iowa  shall  be  divided  into  three  separate 
departments  — the  legislative,  the  executive,  and  the  judicial;  and  no  person 
charged  with  the  exercise  of  powers  properly  belonging  to  one  of  tliese  depart- 
ments, shall  exercise  any  functiop  appertaining  to  either  of  the  others,  except 
in  cases  hereinafter  expressly  directed  or  permitted. 
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Legislative  Depabtment. 

1.  The  legislative  authority  of  this  State  shall  be  vested  in  a  senate  and  house 
of  representatives,  which  shall  be  designated  the  general  assembly  of  the  State 
of  Iowa;  and  the  style  of  their  laws  shall  commence  in  the  following  manner: 
''Be  it  enacted  by  the  General  Assembly  of  the  State  of  lowa.'*^ 

2.  The  sessions  of  the  general  assembly  shall  be  biennial,  and  shall  commence 
on  the  first  Monday  of  December  next  ensuing  the  election  of  its  members ; 
unless  the  governor  of  the  State  shall,  in  the  interim,  convene  the  general 
assembly  by  proclamation. 

3.  The  members  of  the  house  of  representatives  shall  be  chosen  every  second 
year,  by  the  qualified  electors  of  their  respective  districts,  on  the  first  Monday 
in  August;  whose  term  of  office  shall  continue  two  years  from  the  day  of  the 
general  election. 

4.  No  person  shall  be  a  member  of  the  house  of  representatives  who  shall 
not  have  attained  the  age  of  twenty-one  years ;  be  a  free  white  male  citizen  of 
the  United  States,  and  have  been  an  inhabitant  of  this  State  or  territory  one 
year  next  preceding  his  election;  and  at  the  time  of  his  election,  have  an 
actual  residence  of  thirty  days  in  the  county  or  district  he  may  be  chosen  to 
represent. 

5.  Senators  shall  be  chosen  for  the  term  of  four  years,  at  the  same  time  and 
place  as  representatives ;  they  shall  be  twenty-five  years  of  age,  and  possess  the 
qualifications  of  representatives  as  to  residence  and  citizenship. 

6.  The  number  of  senators  shall  not  be  less  than  one-third,  nor  more  than 
one-half  the  representative  body;  and  at  the  first  session  of  the  general 
assembly,  after  this  constitution  takes  effect,  the  senators  shall  be  divided  by 
lot,  as  equally  as  may  be,  into  two  classes ;  the  seats  of  the  senators  of  the  first 
class  shall  be  vacated  at  the  expiration  of  the  second  year,  so  that  one-half 
shall  be  chosen  every  two  years. 

7.  When  the  number  of  senators  is  increased,  they  shall  be  annexed  by  lot 
to  one  of  the  two  classes,  so  as  to  keep  them  as  nearly  equal  in  number  as 
practicable. 

8.  Each  house  shall  choose  its  own  officers  and  judge  of  the  qualification, 
election,  and  return  of  its  own  members. '  A  contested  election  shall  be  deter- 
mined in  such  manner  as  shall  be  directed  by  law. 

9.  A  majority  of  each  house  shall  constitute  a  quorum  to  do  business;  but 
a  smaller  number  may  adjourn  from  day  to  day,  and  may  compel  the  attendance 
of  absent  members  in  suc^  manner  and  under  such  penalties  as  each  house  may 
provide. 

10.  Each  house  shall  sit  upon  its  own  adjournments,  keep  a  journal  of  its 
proceedings,  and  publish  the  same*;  determine  its  rules  of  proceedings,  punish 
members  for  disorderly  behavior,  and  with  the  consent  of  two-thirds,  expel  a 
member,  but  not  a  second  time  for  the  same  offense ;  and  shall  have  all  other 
powers  necessary  for  a  branch  of  the  general  assembly  of  a  free  and  independ- 
ent State. 
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11.  Every  member  of  the  general  assembly  shall  have  the  liberty  to  dissent 
from,  or  protest  against,  any  act  or  resolution  which  he  may  think  injurious  to 
the  public  or  an  individual,  and  have  the  reasons  for  his  dissent  entered  on  the 
journals ;  and  the  yeas  and  nays  of  the  members  of  either  house,  on  any  ques- 
tion, shall,  at  the  desire  of  any  two  members  present,  be  entered  on  the  journals. 

12.  Senators  and  representatives,  in  all  cases,  except  treason,  felony,  or  breach 
of  the  peace,  shall  be  privileged  from  arrest  during  the  session  of  the  genera- 
assembly,  and  on  going  to  and  returning  from  the  same. 

13.  When  vacancies  occur  in  either  house,  the  governor,  or  the  person  exer- 
cising the  functions  of  governor,  shall  issue  writs  of  election  to  fill  such  vacancies. 

14.  The  doors  of  each  house  shall  be  open,  except  on  such  occasions  as,  in 
the  opinion  of  the  house,  may  require  secrecy. 

15.  Neither  house  shall,  without  the  consent  of  the  other,  adjourn  for  more 
than  three  days,  nor  to  any  other  place  than  that  in  which  they  may  be  sitting. 

16.  Bills  may  originate  in  either  house,  except  bills  for  revenue,  which  shall 
always  originate  in  the  house  of  representatives,  and  may  be  amended,  altered, 
or  rejected  by  the  otlier;  and  every  bill  having  passed  both  houses,  shall  be 
signed  by  the  speaker  and  president  of  their  respective  houses. 

17-  Every  bill  which  shall  have  passed  tlie  general  assembly  shall,  before  it 
becomes  a  law,  be  presented  to  the  governor.  If  he  approve,  he  shall  sign  it ; 
but  if  not,  he  shall  return  it,  with  his  objections,  to  the  house  in  which  it  origi- 
nated, which  shall  enter  the  same  upon  the  journal  and  proceed  to  reconsider 
it ;  if,  after  such  reconsideration,  it  again  passes  both  houses,  by  yeas  and  nays, 
by  a  majority  of  two-thirds  of  the  members  of  each  house  present,  it  shall 
become  a  law  notwithstanding  the  governor's  objection.  If  any  bill  shall  not 
be  returned  within  three  days  after  it  shall  have  been  presented  to  him,  Sunday 
excepted,  the  same  shall  be  a  law  in  like  manner  as  if  he  had  signed  it,  unless 
the  general  assembly,  by  adjournment,  prevent  such  return. 

18.  An  accurate  statement  of  the  receipts  and  expenditures  of  the  public 
money  shall  be  attached  to  and  published  with  the  laws,  at  every  regular 
session  of  the  general  assembly. 

19.  The  house  of  representatives  shall  have  the  sole  power  of  impeachment, 
and  all  impeachments  shall  be  tried  by  the  senate.  When  sitting  for  that  pur- 
pose, the  senators  shall  be  upon  oath  or  aflSrmation  ;  and  no  person  shall  be 

•  convicted  without  the  concurrence  of  two-thirds  of  the  members  present. 

20.  The  governor,  secretary  of  state,  auditor,  treasurer,  and  judges  of  the 
supreme  and  district  courts,  shall  be  liable  to  impeachment  for  any  misde- 
meanor in  oflBce ;  but  judgment  in  such  cases  shall  extend  only  to  removal 
from  office,  and  disqualification  to  hold  any  office  of  honor,  trust,  or  profit, 
under  this  State ;  but  the  party  convicted  or  acquitted  shall  nevertheless  be 
liable  to  indictment,  trial  and  punishment,  according  to  law.  All  other  civil 
officers  shall  be  tried  for  misdemeanors  in  office  in  such  manner  as  the  general 
assembly  may  provide. 

21.  No  senator  or  representative  shall,  during  the  time  for  which  he  shall 
have  been  elected,  be  appointed  to  any  civil  office  of  profit  under  this  State, 
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which  shall  have  been  created,  or  the  emoluments  of  which  shall  have  been 
increased,  during  such  term,  except  such  offices  as  may  be  filled  bj  elections 
by  the  people. 

22.  No  person  holding  any  lucrative  office  under  the  United  States,  or  this 
State,  or  any  other  power,  shall  be  eligible  to  the  general  assembly  :  provided^ 
that  offices  in  the  militia,  to  which  there  is  attached  no  annual  salary,  or  the 
office  of  justice  of  the  peace,  or  postmasters  whose  compensation  does  pot 
exceed  one  hundred  dollars  per  annum,  shall  not  be  deemed  lucrative. 

23.  No  person  who  may  hereafter  be  a  collector  or  holder  of  public  moneys 
shall  have  a  seat  in  either  house  of  the  general  assembly,  or  be  eligible  to  any 
office  of  trust  or  profit  under  this  State,  until  he  shall  have  accounted  for  and 
paid  into  the  treasury  all  sums  for  which  he  may  be  liable. 

24.  No  money  shall  be  drawn  from  the  treasury  but  in  consequence  of 
appropriations  made  by  law. 

25.  Each  member  of  the  general  assembly  shall  receive  a  compensation  to  be 
fixed  by  law,  for  his  services,  to  be  paid  out  of  the  treasury  of  the  State.  Such 
compensation  shall  not  exceed  two  dollars  per  day  for  the  period  of  fifty  days 
from  the  commencement  of  the  session,  and  shall  not  exceed  the  sum  of  one 
dollar  per  day  for  the  remainder  of  the  session ;  when  convened  in  extra  session 
by  the  governor,  they  shall  receive  such  sums  as  shall  be  fixed  for  the  first  fifty 
days  of  the  ordinary  session.  They  shall  also  receive  two  dollars  for  every 
twenty  miles  they  travel,  in  going  to  and  returning  from  their  place  of  meet- 
ing, on  the  most  usual  route :  provided^  however^  that  the  members  of  the  first 
general  assembly  under  this  constitution  shall  receive  two  dollars  per  day  for 
their  services  during  the  entire  session. 

26.  Every  law  shall  embrace  but  one  subject,  which  shall  be  expressed  in  the 
title. 

27.  No  law  of  the  general  assembly,  of  a  public  nature,  shall  take  ettcct 
until  the  same  shall  be  published  and  circulated  in  the  several  counties  of  this 
State,  by  authority.  If  the  general  assembly  shall  deem  any  law  of  immediate 
importance,  they  may  provide  that  the  same  shall  take  effect  by  publication  in 
newspapers  in  the  State. 

28.  No  divorce  shall  be  granted  by  the  general  assembly. 

29.  No  lottery  shall  be  authorized  by  this  State  ;  nor  shall  the  sale  of  lottery 
tickets  be  allowed. 

30.  Members  of  the  general  assembly  shall,  before  they  enter  upon  the 
duties  of  their  respective  offices,  take  and  subscribe  the  foUowing  oath  or 
affirmation :  "  I  do  solemnly  swear,  or  affirm  (as  the  case  may  be),  that  I  will 
support  the  constitution  of  the  United  States,  and  the  constitution  of  the  State 
of  Iowa,  and  that  I  will  faithfully  discharge  the  duties  of  senator  (or  repre- 
sentative, as  the  case  niay  be),  according  to  the  best  of  my  ability."  And 
members  of  the  general  assembly  are  hereby  empowered  to  administer  to  each 
other  the  said  oath  or  affirmation. 

31.  Within  one  year  after  the  ratification  of  this  constitution,  and  within 
every  subsequent  term  ot  two  years,  for  the  term  of  eight  years,  an  enumera- 
tion of  all  the  white  inhabitants  of  this  State  shall  be  made,  in  such  manner  * 
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as  shall  be  directed  by  law.  The  number  of  senators  and  representatives  shall, 
at  the  first  regular  session  of  the  general  assembly,  after  such  enumeration,  be 
fixed  by  law,  and  opportioned  among  the  several  counties  according  to  the 
number  of  white  inhabitants  in  each  ;  and  [the  general  assembly]  shall  also,  at 
every  subsequent  regular  session,  apportion  the  house  of  representatives ;  and 
every  other  regular  session  the  senate,  for  eight  years ;  and  the  house  of  repre- 
sentatives shall  never  be  less  than  twenty-six,  nor  greater  than  thirty-nine, 
until  the  number  of  white  inhabitants  shall  be  one  hundred  and  seventy-five 
thousand ;  and  after  that  event,  at  such  ratio  that  the  whole  number  of  repre- 
sentatives shall  never  be  less  than  thirty-nine  nor  exceeding  seventy-two. 

32.  When  a  congressional,  senatorial,  or  representative  district  shall  be  com- 
posed of  two  or  more  counties,  it  shall  not  be  entirely  separated  by  any  county 
belonging  to  another  district ;  and  no  county  shall  be  divided  in  forming  a 
congressional,  senatorial,  or  representative  district. 

33.  In  all  elections  by  the  general  assembly,  the  members  thereof  shall  vote 
viva  voce,  and  the  votes  shall  be  entered  on  the  journal. 

34.  For  the  first  ten  years  after  the  organization  of  the  government,  the 
annual  salary  of  the  governor  shall  not  exceed  oiie  thousand  dollars ;  secretary 
of  state,  five  hundred  dollars;  treasurer,  four  hundred  dollars;  auditor,  six 
hundred  dollars ;  judges  of  the  supreme  and  district  courts,  each  one  thousand 
dollars. 

Abticle  4. —  Executive  Department. 

1.  The  supreme  executive  power  of  this  State  shall  be  vested  in  a  chief 
magistrate,  who  shall  be  styled  the  Governor  of  the  State  of  Iowa. 

2.  The  governor  shall  be  elected  by  the  qualified  electors  at  the  time  and 
place  of  voting  for  members  of  the  general  assembly,  and  shall  hold  his  office 
four  years  from  the  time  of  his  installation,  and  until  his  successor  shall  be 
qualified. 

3.  No  person  shall  be  eligible  to  the  office  of  governor,  who  has  not  been  a 
citizen  of  the  United  States,  and  a  resident  of  the  State  two  years  next  preced- 
ing the  election,  and  attained  the  age  of  thirty  years,  at  the  time  of  said  election. 

4.  The  returns  of  every  election  for  governor  shall  be  sealed  up  and  trans- 
mitted to  the  seat  of  government,  directed  to  the  speaker  of  the  house  of 
representatives,  who  shall,  during  thq  first  week  of  the  session,  open  and  publish 
them  in  the  presence  of  both  houses  of  the  general  assembly.  The  person 
having  the  highest  number  of  votes  shall  be  governor ;  but  in  case  any  two  or 
more  have  an  equal  and  the  highest  nuujber  of  votes,  the  general  assembly 
shall,  by  joint  vote,  choose  one  of  said  persons  so  having  an  equal  and  the 
highest  number  of  votes,  for  governor. 

5.  The  governor  shall  be  commander-in-chief  of  the  militia,  the  army  and 
navy  of  this  State. 

6.  He  shall  transact  all  executive  business  with  the  officers  of  government, 
civil  and  military,  and  may  require  information  in  writing  from  the  officers  of 
the  executive  department,  upon  any  subject  relating  to  the  duties  of  their 
respective  offices. 
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7.  He  shall  see  that  the  laws  are  faithfully  executed. 

8.  When  any  office  shall,  from  any  cause,  become  vacant,  and  no  mode  is 
provided  by  the  constitution  and  laws  for  tilling  such  vacancy,  the  governor 
shall  have  power  to  fill  such  vacancy,  by  granting  a  commission,  which  shall 
expire  at  the  end  of  the  next  session  of  the  general  assembly  or  at  the  next 
election  by  the  people. 

9.  He  may,  on  extraordinary  occasions,  convene  the  general  assembly,  by 
proclamation,  and  shall  state  to  both  houses,  when  assembled,  the  purpose  for 
which  they  shall  have  been  convened. 

10.  He  shall  communicate  by  message  to  the  general  assembly  at  every  ses- 
sion, the  condition  of  the  State,  and  recommend  such  matters  as  he  shall  deem 
expedient. 

11.  In  case  of  disagreement  between  the  two  houses,  with  respect  to  the  time 
of  adjournment,  the  governor  shall  have  power  to  adjourn  the  general  assembly 
to  such  time  as  he  may  think  proper :  provided^  it  be  not  beyond  the  time 
fixed  for  the  meeting  of  the  next  general  assembly. 

12.  No  person  shall,  while  holding  any  other  office  under  the  United  States 
or  this  state,  execute  the  office  of  governor,  except  as  hereinafter  expressly 
provided. 

13.  The  governor  shall  have  power  to  grant  reprieves  and  pardons,  and  com- 
mute punishments  after  conviction,  except  in  cases  of  impeachment. 

14.  The  governor  shall,  at  stated  times,  receive  for  his  services,  a  compensa- 
tion which  shall  neither  be  increased  nor  diminished  during  the  time  for  which 
he  shall  have  been  elected. 

15.  There  shall  be  a  seal  of  this  State,  which  shall  be  kept  by  the  governor, 
and  used  by  him  officially,  and  shall  be  called  the  Great  Seal  of  the  Sate  of  Iowa. 

16.  All  grants  and  commissions  shall  be  in  the  name  and  by  the  authority 
of  the  people  of  the  State  of  Iowa,  sealed  with  the  great  seal  of  this  State, 
signed  by  the  governor  and  countersigned  by  the  secretary  of  state. 

17.  A  secretary  of  state,  auditor  of  public  accounts,  and  treasurer,  shall  be 
elected  by  the  qualified  electors,  who  shall  continue  in  office  two  years.  The 
secretary  of  state  shall  keep  a  fair  register  of  all  official  acts  of  the  governor, 
and  shall,  when  required,  lay  the  same,  together  with  all  papers,  minutes  and 
vouchers  relative  thereto,  before  either  branch  of  the  general  assembly,  and 
shall  perform  such  other  duties  as  shall  bet  assigned  him  by  law. 

18.  In  case  of  the  impeachment  of  the  governor,  his  removal  from  office, 
death  or  resignation,  or  absence  from  the  State,  the  powers  and  duties  of  the  office 
shall  devolve  upon  the  secretary  of  state,  until  such  disability  shall  cease,  or  the 
vacancy  be  filled. 

19.  If,  during  the  vacancy  of  the  office  of  governor,  the  secretary  of  state 
shall  be  impeached,  displaced,  resign,  die,  or  be  absent  from  the  State,  the  powers 
and  duties  of  the  office  of  governor  shall  devolve  upon  the  president  of  the 
senate ;  and  should  a  vacancy  occur  by  impeachment,  death,  resignation,  or 
absence  from  the  State  of  the  president  of  the  senate,  the  speaker  of  the  house 
of  representAtives  shall  act  as  governor  till  the  vacancy  be  filled. 
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Article  5. — Judicial  Depaetmknt. 

1.  The  judicial  power  shall  be  vested  in  a  supreme  court,  district  courts,  and 
such  inferior  courts  as  the  general  assembly  may  from  time  to  time  establish. 

2.  The  supreme  court  shall  consist  of  a  chief  justice  and  two  associates,  two 
of  whom  shall  be  a  quorum  to  hold  court. 

3.  The  judges  of  the  supreme  court  shall  be  elected  by  joint  vote  of  both 
branches  of  the  general  assembly,  and  shall  hold  their  courts  at  such  time  and 
place  as  the  general  assembly  may  direct,  and  hold  their  offices  for  six  years, 
and  until  their  successors  are  elected  and  qualified,  and  shall  be  ineligible 
to  any  other  office  during  the  term  for  which  they  may  be  elected.  The  supreme 
court  shall  have  appellate  jurisdiction  only  in  all  cases  in  chancery,  and  shall 
constitute  a  court  for  the  correction  of  errors  at  law,  under  such  restrictions  as 
the  general  assembly  may  by  law  prescribe.  The  supreme  court  may  have 
power  to  issue  all  writs  and  process  necessary  to  do  justice  to  parties,  and  exer- 
cise a  supervisory  control  over  all  inferior  judicial  tribunals,  and  the  judges  ol 
the  supreme  court  shall  be  conservators  of  the  peace  throughout  the  State. 

4.  The  district  court  shall  consist  of  a  judge,  who  shall  be  elected  by  the 
qualified  voters  of  the  district  in  which  he  resides,  at  the  township  election, 
and  hold  his  office  for  the  term  of  five  years,  and  until  his  successor  is  elected 
and  qualified,  and  shall  be  ineligible  to  any  other  office  during  the  term  for 
which  he  may  be  elected.  The  district  court  shall  be  a  court  of  law  and  equity 
and  have  jurisdiction  in  all  civil  and  criminal  matters  arising  in  their  respective 
districts,  in  such  manner  as  shall  be  prescribed  by  law.  The  judges  of  the  dis- 
trict courts  shall  be  conservators  of  the  peace  in  their  respective  districts.  The 
first  session  of  the  general  assembly  shall  divide  the  State  into  four  districts, 
which  may  be  increased  as  the  exigencies  require. 

5.  The  qualified  voters  of  each  county,  shall  at  the  general  election  elect  one 
prosecuting  attorney  and  one  clerk  of  the  district  court,  who  shall  be  residents 
therein,  and  who  shall  hold  their  several  offices  for  the  term  of  two  years  and 
until  their  successors  are  elected  and  qualified. 

(k  The  style  of  the  process  shall  be,  "The  State  of  Iowa,"  and  all  prosecu- 
tions shall  be  conducted  in  the  name  and  by  the  authority  of  the  same. 

Article  6. — MiLiriA. 

1.  The  militia  of  the  State  shall  be  composed  of  all  able-bodied  white  male 
citizens  between  the  ages  of  eighteen  and  forty-five  years,  except  such  as  are  or 
may  hereafter  be  exempt  by  the  laws  of  the  United  States,  or  of  this  State,  and 
shall  be  armed,  equipped,  and  trained,  as  the  general  assembly  may  provide  by  law. 

2.  No  person  or  persons  conscientiously  scrupulous  of  bearing  arms  shall  be 
compelled  to  do  militia  duty  in  time  of  peace :  provided,  that  such  person  or 
persons  shall  pay  an  equivalent  for  such  exemption  in  the  same  manner  as  other 
citizens. 

3.  All  commissioned  officers  of  the  militia,  (stafi  officers  excepted),  shall  be 
elected  by  the  persons  liable  to  perform  military  duty,  and  shall  be  commis- 
sioned by  the  governor. 
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Article  7.  —  State  Debts. 

1.  The  general  assembly  shall  not  in  any  manner  create  any  debt  or  debts, 
liability  or  liabilities,  which  shall  singly  or  in  the  aggregate,  with  any  previous 
debts  or  liabilities,  exceed  the  sum  of  one  hundred  thousand  dollars,  except  in 
case  of  war,  to  repel  invasion,  or  suppress  insurrection,  unless  the  same  shall 
be  authorized  by  some  law  for  some  single  object  or  work  to  be  distinctly  specified 
therein  ;  which  law  shall  provide  ways  and  means,  exclusive  of  loans,  for  the 
payment  of  the  interest  of  such  debt  or  liability  as  it  falls  due,  and  also  to  pay 
and  discharge  the  principal  of  such  debt  or  liability  within  twenty  years  of  the 
time  of  the  contracting  thereof,  and  shall  be  irrepealable  until  the  principal 
.  and  interest  thereon  shall  be  paid  and  discharged ;  but  no  such  law  shall  take 
effect,  until  at  a  general  election  it  shall  have  been  submitted  to  the  people, 
and  have  received  a  majority  of  all  the  votes  cast  for  and  against  it  at  such 
election ;  and  all  moneys  raised  by  authority  of  such  law,  shall  be  applied  only 
to  the  specific  object  therein  stated,  or  to  the  payment  of  the  debt  thereby  cre- 
ated ;  and  such  law  shall  be  published  in  at  least  one  newspaper  in  each  judi- 
cial district,  if  one  is  published  therein,  throughout  the  State,  for  three  months 
preceding  the  election  at  which  it  is  submitted  to  the  people. 

Article  8. — Incorporations. 

1.  No  corporate  body  shall  hereafter  be  created^  renewed  or  extended  with 
the  privilege  of  making,  issuing,  or  putting  in  circulation,  any  bill,  check, 
ticket,  certificate,  promissory  note,  or  other  paper,  or  the  paper  of  any  bank 
to  circulate  as  money.  The  general  assembly  of  this  State  shall  prohibit,  by 
law,  any  person  or  persons,  association,  company  or  corporation,  from  exercis- 
ing the  privilege  of  banking,  or  creating  paper  to  circul^e  as  money. 

2.  Corporations  shall  not  be  created  in  this  State  by  special  laws,  except  for 
political  or  municipal  purposes ;  but  the  general  assembly  shall  provide  by 
general  laws,  for  the  organization  of  all  other  corporations,  except  corporations 
with  banking  privileges,  the  creation  of  which  is  prohibited.  The  stockhold- 
ers shall  be  subject  to  such  liabilities  and  restrictions  as  shall  be  provided  by 
law.  The  State  shall  not  directly  or  indirectly  become  a  stockholder  in  any 
corporation. 

Article  9. — Education  and  School  Lands. 

1.  The  general  assembly  shall  provide  for  the  election  by  the  people,  of  a 
superintendent  of  public  instruction,  who  shall  hold  his  ofiice  for  three  years 
and  whose  duties  shall  be  prescribed  by  law,  and  who  shall  receive  such  com- 
pensation as  the  general  assembly  may  direct. 

2.  The  general  assembly  shall  encourage,  by  all  suitable  means  the  promotion 
of  intellectual,  scientific,  moral  and  agricultural  improvement.  The  proceeds 
of  lands  that  have  been  or  hereafter  may  be  granted  by  the  United  States 
to  this  State,  for  the  support  of  schools,  which  shall  hereafter  be  sold  or  disposed 
of,  and  the  five  hundred  thousand  acres  of  land  granted  to  the  new  States, 
under  an  act  of  congress  distributing  the  proceeds  of  the  public  lands  among 
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the  several  states  of  the  Union,  approved  A.  D.  1841,  and  all  estates  of  deceased 
persons,  who  may  have  died  without  leaving  a  will  or  heir ;  and  also  such  per 
cent  ag  may  be  granted  by  congress  on  the  sale  of  lands  in  this  State,  shall  be 
and  remain  a  perpetual  fund,  the  interest  of  which,  together  with  all  the  rents 
of  the  unsold  lands,  and  such  other  means  as  the  general  assembly  may  provide 
shall  be  inviolably  appropriated  to  the  support  of  common  schools  throughout 
the  state. 

3.  The  general  assembly  shall  provide  for  a  system  of  common  schools,  by 
which  a  school  shall  be  kept  up  and  supported  in  each  school  district,  at  least 
three  months  in  every  year ;  and  any  school  district  neglecting  to  keep  up  and 
support  such  a  school  may  be  deprived  ot  its  proportion  of  the  interest  of  the 
public  fund  during  such  neglect. 

4.  The  money  which  shall  be  paid  by  persons  as  an  equivalent  for  exemp- 
tion from  military  duty,  and  the  clear  proceeds  of  all  lines  collected  in  the 
several  counties  for  any  breach  of  the  penal  laws,  shall  be  exclusively  applied 
in  the  several  counties  in  which  such  money  is  paid  or  fine  collected,  among  the 
several  school  districts  of  said  counties,  in  the  proportion  to  the  number  of  inhab- 
itants in  such  districts,  to  the  support  of  common  schools,  or  the  establishment 
of  libraries,  as  the  general  assembly  shall,  from  time  to  time,  provide  by  law. 

5.  The  general  assembly  shall  take  measures  for  the  protection,  improvement 
or  other  disposition  of  such  lands  as  have  been  or  may  hereafter  be  reserved  or 
granted  by  the  United  States,  or  any  person  or  persons  to  this  State,  for  the 
use  of  a  university ;  and  the  funds  accruing  from  the  rents  or  sale  of  such 
lands,  or  from  any  other  source,  for  the  purposes  aforesaid,  shall  be  and  remain 
a  permanent  fund,  the  interest  of  which  shall  be  applied  to  the  support  of  said 
university,  with  such  branches  as  the  public  convenience  may  hereafter  demand 
for  the  promotion  of  literature,  the  arts  and  sciences,  as  may  be  authorized  by 
the  terms  of  such  grant.  And  it  shall  be  the  duty  of  the  general  assembly,  as 
soon  as  may  be,  to  provide  effectual  means  for  the  improvement  and  permanent 
security  of  the  funds  of  said  university. 

» 

Article  10.  —  Amendments  to  the  CoNSTiruTioN. 

1.  If  at  any  time  the  general  assembly  shall  think  it  necessary  to  revise  or 
amend  this  constitution,  they  shall  pro^dde  by  law  for  a  vote  of  the  people  for 
or  against  a  convention,  at  the  next  ensuing  election  for  members  of  the  general 
assembly.  In  case  a  majority  of  the  people  vote  in  favor  of  a  convention,  said 
general  assembly  shall  provide  for  an  election  of  delegates  to  a  convention,  to 
be  held  within  six  months  after  the  vote  of  the  people  in  favor  thereof. 

Article  11. —  Miscellaneous. 

1.  The  jurisdiction  of  the  justices  of  the  peace  shall  extend  to  all  civil  cases 
(except  cases  in  chancery,  and  cases  where  the  question  of  title  to  any  real 
estate  may  arise)  where  the  amount  in  controversy  does  not  exceed  one  hundred 
dollars,  anfl  by  the  consent  of  parties  may  be  extended  to  any  amount  not 
exceeding  five  hundred  dollars. 
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2.  No  new  county  shall  be  laid  off  hereafter,  nor  old  county  reduced  to  less 
contents  than  four  hundred  and  thirty-two  square  miles. 

3.  The  general  assembly  shall  not  locate  any  of  the  public  lands  which  have 
been  or  may  be  granted  by  congress  to  this  State,  and  the  location  of  which 
may  be  given  to  the  general  assembly,  upon  lands  actually  settled,  without  the 
consent  of  the  occupant.  The  extent  of  the  claim  of  such  occupant,  so 
exempted,  shall  not  exceed  three  hundred  and  twenty  acres. 

Aktiole  12. —  Schedule. 

1.  That  no  inconvenisnce  may  arise  from  the  change  of  a  territorial  govern- 
ment to  a  permanent  state  government,  it  is  declared  that  all  writs,  actions, 
prosecutions,  contracts,  claims  and  rights  shall  continue  as  if  no  change  had 
taken  place  in  this  government ;  and  all  process  which  may,  before  the  organ- 
ization of  the  judicial  department  under  this  constitution,  be  issued  imder  the 
authority  of  the  territory  of  Iowa,  shall  be  as  valid  as  if  issued  in  the  name  of 
the  State. 

2.  All  the  laws  now  in  force  in  this  territory,  which  are  not  repugnant  to 
this  constitution,  shall  remain  in  force  until  they  expire  by  their  own  limita- 
tions, or  be  altered  or  repealed  by  the  general  assembly  of  this  State. 

3.  All  lines,  penalties  and  forfeitures  accruing  to  the  territory  of  Iowa  shall 
accrue  to  the  use  of  the  State. 

4.  All  recognizances  heretofore  taken,  or  which  may  hereafter  be  taken, 
before  the  organization  of  the  judicial  department  under  this  constitution, 
shall  remain  valid,  and  shall  pass  to  and  may  be  prosecuted  in  the  name  of  the 
State.  And  all  bonds  executed  to  the  governor  of  this  territory,  or  to  any 
other  officer  in  his  official  capacity,  shall  pass  over  to  the  governor  of  the  State 
or  other  proper  State  authority,  and  to  their  successors  in  office,  for  the  uses 
therein  respectively  expressed,  and  may  be  sued  for  and  recovered  accordingly. 
All  criminal  prosecutions  and  penal  actions  which  may  have  arisen,  or  may 
arise,  before  the  organization  of  the  judicial  department  under  this  constitution, 
and  which  shall  then  be  pending,  may  be  prosecuted  to  judgment  and  execu- 
tion in  the  name  of  the  State. 

5.  All  officers,  civil  and  military,  now  holding  their  offices  and  appointments 
in  this  territory,  under  the  authority  of  the  United  States,  or  under  the 
authority  of  this  territory,  shall  continue  to  hold  and  execute  their  respective 
offices  and  appointments  until  superseded  under  this  constitution. 

6.  The  first  general  election  under  this  constitution  shall  be  held  at  such 
time  as  the  governor  of  the  territory,  by  proclamation,  may  appoint,  within 
three  months  after  its  adoption,  for  the  election  of  a  governor,  two  representa- 
tives in  the  congress  of  the  United  States  (unless  congress  shall  provide  for  the 
election  of  one  representative),  members  of  the  general  assembly,  and  one 
auditor,  treasurer,  and  secretary  of  state.  Said  election  shall  be  conducted  in 
accordance  with  the  existing  laws  of  this  territory  ;  and  said  governor,  repre- 
sentatives in  the  congress  of  the  United  States,  auditor,  treasurer,»and  secre- 
tary of  state,  duly  elected  at  said  election,  shall  continue  to  discharge  the  duties 
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of  their  respective  offices  for  the  time  prescribed  by  this  constitution,  and  until 
their  successors  are  elected  and  qualified.  The  returns  of  said  election  shall  be 
made  in  conformity  to  the  existing  laws  of  this  territory. 

7.  Until  the  first  enumeration  of  the  inhabitants  of  this  Stat9,  as  directed  by 
this  constitution,  the  following  shall  be  the  apportionment  of  the  general 
assembly : 

The  county  of  Lee  shall  be  entitled  to  two  senators  and  five  representatives ; 

The  county  of  Van  Buren,  two  senators  and  four  representatives ; 

The  counties  of  Davis  and  Appanoose,  one  senator  and  one  representative, . 
jointly ; 

The  counties  of  Wapello  and  Monroe,  one  senator  jointly  and  one  represen- 
tative each ; 

The  counties  of  Marion,  Polk,  Dallas,  and  Jasper,  one  senator  and  two  rep- 
resentatives, jointly ; 

The  county  of  Des  Moines,  two  senators  and  four  representatives; 

The  county  of  Henry,  one  senator  and  three  representatives ; 

The  county  of  Jefferson,  one  senator  and  three  representatives ; 

The  counties  of  Louisa  and  Washington,  one  senator  jointly,  and  one  repre- 
sentative each ; 

The  counties  of  Keokuk  and  Mahaska,  one  senator  jointly,  and  one  represen- 
tative each ; 

The  counties  of  Miiscatine,  Johnson,  and  Iowa,  one  senator  and  one  repre- 
sentative jointly,  and  Muscatine  one  representative,  and  Johnson  and  Iowa  one 
representative  jointly ; 

The  counties  of  Scott  and  Clinton,  one  senator  jointly,  and  one  representa- 
tive each ; 

The  counties  of  Cedar,  Linn,  and  Benton,  one  senator  jointly ;  the  county 
of  Cedar  one  representative,  and  the  counties  of  Linn  and  Benton  one  repre- 
sentative jointly ; 

The  counties  of  Jackson  and  Jones,  one  senator  and  two  representatives ; 

The  counties  of  Dubuque,  Delaware,  Clayton,  Fayette,  Buchanan  and  Black- 
hawk,  two  senators  and  two  representatives  jointly ; 

And  any  county  attached  to  any  county  for  judicial  purposes  shall,  unless 
otherwise  provided  for,  be  considered  as  forming  part  of  such  county,  for  elec- 
tion purposes. 

8.  The  first  meeting  of  the  general  assembly  under  this  constitution  shall  be 
at  such  time  as  the  governor  of  the  territory  may  by  proclamation  appoint, 
within  four  months  after  its  ratification  by  the  people,  at  Iowa  city,  in  Johnson 
county,  which  place  shall  be  the  seat  of  government  of  the  State  of  Iowa,  until 
removed  by  law. 

Done  in  convention,  at  Iowa  city,  this  eighteenth  day  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-six,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  seventieth. 
In  testimony  whereof,  we  have  hereunto  subscribed  our  names: 

ENOfc;  LOWE,  President. 

E 
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Thomas  Dibble,  Erastus  Hoskin,  David  Galland,  SuHfand  S.  Roes,  Shepherd 
Leffler,  Cnrtis  Bates,  Wm.  G.  Coop,  John  Eonalds,  Samuel  A.  Bissell,  Socrates 
H.  Tryon,  Wareham  G.  Clark,  William  Hubbel,  John  J.  Selman,  George  Berry, 
John  Conrey, .  Josiah  Kent,  Joseph  H.  Hedrick,  Sylvester  G.  Matson,  S.  B. 
Shelledy,  James  Grant,  George  Hobson,  H.  P.  Haun,  Stewart  Goodrell,  Sanford 
Hamed,  David  Olmsted,  G.  W.  Bowie,  Alvin  Saunders,  William  Steele,  T.  Me- 
Craney,  F.  K.  O'Ferrall,  J.  Scott  Richman 

Attest,  Wm.  Thompson,  Secreta/ry. 


THE  CONSTITUTION  OF  1857. 


We,  the  People  op  the  State  of  Iowa,  grateful  to  the  Supreme  Being  for 
the  blessings  hitherto  enjoyed,  and  feeling  our  dependence  un  Him  for  a 
continuation  of  these  blessings,  do  ordain  and  establish  a  free  and  independ- 
ent government,  by  the  name  of  the  State  of  Iowa,  the  boundaries  whereof 
shall  be  as  follows : 
Beginning  in  the  middle  of  the  main  channel  of  the  Mississippi  river,  at  a 
point  due  east  of  the  middle  of  the  mouth  of  the  main  channel  of  the  Des 
Moines  river ;   thence  up  the  middle  of  the   main  channel  of  the  said  Des 
Moines  river,  to  a  point  on  said  river  where  the  northern  boundary  line  of 
the  State  of  Missouri  —  as  established  by  the  constitution  of  that  State,  adopted 
Jime  12th,  1820 — crosses  the  said  middle  of  the  main  channel  of  the  said 
Des  Moines  river ;  thence  westwardly  along  the  said  northern  boundary  line 
of  the  State  of  Missouri,  as  established  at  the  time  aforesaid,  until  an  exten- 
sion of  said  line  intersects  the  middle  of  the  main  channel  of  the  Missouri 
river ;  thence  up  the  middle  of  the  main  channel  of  the  said  Missouri  river 
to  a  point  opposite  the  middle  of  the  main  channel  of  the  Big  Sioux  river, 
according  to  NicoUett's  map;   thence  up  the  main  channel  of  the  said  Big 
Sioux  river,  according  to  the  said  map,  until  it  is  intersected  by  the  parallel 
of  forty-three  degrees  and   thirty  minutes  north  latitude ;  thence  east  along 
said  parallel    of  forty-three  degrees  and   thirty   minutes,  Until  said  parallel 
intersects   the  middle  of  the  main  channel  of  the  Mississippi  river;  thence 
down  the  middle  of  the  main  channel  of  the  said  Mississippi  river  to  the 
place  of  beginning. 

♦  Whereas,  an  Instrament  known  as  the  "  New  Constitution  of  the  State  of  Iowa,"  ado])ted 
by  the  Constitutional  Convention  of  said  State  on  the  fifth  day  of  March,  A.  D.  1857,  was  sub- 
mitted to  the  qualified  electors  of  said  state  at  tlie  annual  election  held  on  Monday,  the  third 
day  of  Aug^ust,  1857,  for  their  approval  or  rejection. 

And  whereas,  an  official  canvass  of  the  votes  cast  at  said  election,  shows  that  there  Were  forty 
thousand  three  hundred  and  eleven  votes  cast  for  the  adoption  of  said  constitution,  and  thirty  • 
eight  thousand  six  hundred  and  eighty-one  votes  were  cast  against  its  adoption,  leaving  a 
majority  of  sixteen  hundred  and  thirty  votes  in  favor  of  its  adoption. 

Now,  therefore,  I,  James  W.  Grimes,  governor  of  said  State,  by  virtue  of  the  authority  con- 
ferred upon  me,  do  hereby  declare  the  New  Constitution  to  be  adopted,  and  proclaim  it  to  be 
the  supreme  law  of  the  State  of  Iowa. 

r_   1       In  testimony  whereof.  I  have  hereunto  set  my  hand  and  caused  to  be  affixed  the 
*■       J  great  seal  of  the  State  of  Iowa. 

Done  at  Iowa  city,  this  third  day  of  September,  A.  D.  1857,  of  the  Independence  of  the  United 
States  the  eighty-second,  and  of  the  State  of  Iowa  the  eleventh. 

By  the  governor,  JAMES  W.  GEIMES. 

Elijah  Sells,  Secretary  of  State, 
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AsTiGLE  1. — Bill  of  Rianrs. 

Section  1.  All  men  are,  by  nature,  free  and  equal,  and  have  certain  inalien- 
able rights,  among  which  are  those  of  enjoying  and  defending  life  and  liberty, 
acquiring,  possessing,  and  protecting  property,  and  pursuing  and  obtaining 
safety  and  happiness. 

Sec.  2.  All  political  power  is  inherent  in  the  people.  Government  is  insti- 
tuted for  the  protection,  security,  and  benefit  of  the  people,  and  they  have  the 
right,  at  all  times,  to  alter  or  reform  the  same,  whenever  the  public  good  may 
require  it. 

Sec.  3.  The  general  assembly  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof;  nor  shall  any  person  be  com- 
pelled to  attend  any  place  of  worship,  pay  tithes,  taxes,  or  other  rates,  for 
building  or  repairing  places  of  worship,  or  the  maintenance  of  any  minister  or 
ministry. 

Sec.  4.  No  religious  test  shall  be  required  as  a  qualification  for  any  office  of 
public  trust,  and  no  person  shall  be  deprived  of  any  of  his  rights,  privileges  or 
capacities,  or  disqualified  from  the  performance  of  any  of  his  public  or  private 
duties,  or  rendered  incompetent  to  give  evidence  in  any  court  of  law  or  equity, 
in  consequence  of  his  opinions  on  the  subject  of  religion ;  and  any  party  to  any 
judicial  proceeding  shall  have  the  right  to  use  as  a  witness,  or  take  the  testi- 
mony of,  any  other  person,  not  disqualified  on  account  of  interest,  who  may  be 
cognizant  of  any  fact  material  to  the  case ;  and  parties  to  suits  may  be  witnesses, 
as  provided  by  law. 

Sec.  5.  Any  citizen  of  this  State  who  may  hereafter  be  engaged,  either 
directly  or  indirectly,  in  a  duel,  either  as  principal  or  accessory  before  the  fact, 
shall  forever  be  disqualified  from  holding  any  office  under  the  constitution  and 
laws  of  this  State. 

Sec.  6.  All  laws  of  a  general  nature  shall  have  a  uniform  operation ;  the 
general  assembly  shall  not  grant  to  any  citizen  or  class  of  citizens,  privileges  or 
immunities,  which  upon  the  same  terms  shall  not  equally  belong  to  all  citizens. 

Sec.  7.  Every  person  may  speak,  write  and  publish  his  sentiments  on  all 
subjects,  being  responsible  for  the  abuse  of  that  right.  No  law  shall  be  passed 
to  restrain  or  abridge  the  liberty  of  speech,  or  of  the  press.  In  all  prosecutions 
or  indictments  for  libel,  the  truth  may  be  given  in  evidence  to  the  jury,  and 
if  it  appear  to  the  jury  that  the  matter  charged  as  libelous  was  true,  and  was 
published  with  good  motives  and  for  justifiable  ends,  the  party  shall  be  acquitted. 

Sec^  8.  The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers, 
and  efiects,  against  unreasonable  seizures  and  searches  shall  not  be  violated ; 
and  no  warrant  shall  issue  but  on  probable  cause,  supported  by  oath  or  affirma- 
tion, particularly  describing  the  place  to  be  searched,  and  the  persons  and 
things  to  be  seized. 

Sec.  9.  The  right  of  trial  by  jury  shall  remain  inviolate ;  but  the  general 
assembly  may  authorize  trial  by  a  jury  of  a  less  number  than  twelve  men  in 
inferior  courts ;  but  no  person  shall  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law. 
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Tuesday  in  October,  except  the  years  of  the  presidential  election,  when  the 
election  shall  be  on  the  Tuesday  next  after  the  first  Monday  in  November ; 
and  their  term  of  office  shall  commence  on  thq  first  day  of  January  next  after 
their  election,  and  continue  two  years,  and  until  their  successors  are  elected 

and  qualified. 

Sbc.  4.  No  person  shall  be  a  member  of  the  house  of  representatives  who 
shall  not  have  attained  the  age  of  twenty-one  years,  be  a  free  white  male 
citizen  of  the  United  States,  and  shall  have  been  an  inhabitant  of  this  State 
one  year  next  preceding  his  election,  and  at  the  time  of  his  election  shall  have 
had  an  actual  residence  of  sixty  days  in  the  county  or  district  he  may  have 
been  chosen  to  represent. 

Sbo.  5.  Senators  shall  be  chosen  for  the  term  of  four  years,  at  the  same  time 
and  place  as  representatives;  they  shall  be  twenty-five  years  of  age,  and 
possess  the  qualifications  of  representatives  as  to  residence  and  citizenship. 

Sec.  6.  The  number  of  senators  shall  not  be  less  than  one-third  nor  more 
than  one-half  the  representative  body ;  and  shall  be  so  classified  by  lot,  that 
one  class  being  as  nearly  one-half  as  possible,  shall  be  elected  every  two  years. 
When  the  number  of  senators  is  increased,  they  shall  be  annexed  by  lot  to  one 
or  the  other  of  the  two  classes,  so  as  to  keep  them  as  nearly  equal  in  numbers 
as  practicable. 

Sec.  7.  Each  house  shall  choose  its  own  officers,  and  judge  of  the  qualifica- 
tion, election  and  return  of  its  own  members.  A  contested  election  shall  be 
determined  in  such  a  manner  as  shall  be  directed  by  law. 

Sbc.  8.  A  majority  of  each  house  shall  constitute  a  quorum  to  transact  busi- 
ness ;  but  a  smaller  number  may  adjourn  from  day  to  day,  and  may  compel 
the  attendance  of  absent  members  in  such  manner  and  under  such  penalties  as 
each  house  may  providie.. 

Sec.  9.  Each  house  shall  sit  upon  its  own  adjournments,  keep  a  journal  of 
its  proceedings,  and  publish  the  same ;  determine  its  rules  of  proceedings, 
punish  members  for  disorderly  behavior,  and,  with  the  consent  of  two-thirds, 
expel  a  member,  but  not  a  second  time  for  the  same  ofiense ;  and  shall  have 
all  other  powers  necessary  for  a  branch  of  the  general  assembly  of  a  free  and 
independent  State. 

Sec.  10.  Every  member  of  the  general  assembly  shall  have  the  liberty  to. 
dissent  from  or  protest  against  any  act  or  resolution  which  he  may  think 
injurious  to  the  public  or  an  individual,  and  have  the  reasons  for  his  dissent 
entered  on  the  journals;  and  the  yeas  and  nays  of  the  members  of  either  house, 
on  any  question,  shall,  at  the  desire  of  any  two  members  present,  be  entered 
on  the  journals. 

Sec.  11.  Senators  and  representatives,  in  all  cases  except  treason,  felony,  or 
breach  of  the  peace,  shall  be  privileged  from  arrest  during  the  session  of  the 
general  assembly,  and  in  going  to  and  returning  from  the  same. 

Sbo.  12.  When  vacancies  occur  in  either  house,  the  governor,  or  the  person 
exercising  the  functions  of  governor,  shall  issue  writs  of  election  to  fill  such 
vacancies. 
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Sec.  22.  Foreigners  who  are,  or  may  hereafter  become  residents  of  this  State, 
shall  enjoy  the  same  rights  in  respect  to  possession,  enjoyment,  and  descent  of 
property,  as  native  born  citizens. 

Sec.  23.  There  shall  be  no  slavery  in  this  State ;  nor  shall  there  be  involun- 
tary servitude,  unless  for  the  punishment  of  crime. 

Sec.  24.  No  lease  or  grant  of  agricultural  lands,  reserving  any  rent  or  service 
of  any  kind,  shall  be  valid  for  a  longer  period  than  twenty  years. 

Sec.  25,  The  enumeration  of  rights  shall  not  be  construed  to  impair  or  deny 
othjers,  retained  by  the  people. 

Article  2. — Right  of  Suffrage. 

Section  1.  Every  white  male  citizen  of  the  United  States,  of  the  age  of 
twenty-one  years,  who  shall  have  been  a  resident  of  this  State  six  months  next 
preceding  the  election,  and  of  the  county  in  which  he  claims  his  vote,  sixty 
days,  shall  be  entitled  to  vote  at  all  elections  which  are  now  or  hereafter  may 
be  authorized  by  law. 

Sec.  2.  Electors  shall,  in  all  cases  except  treason,  felony  or  breach  of  the 
peace,  be  privileged  from  arrest  on  the  days  of  election,  during  their  attendance 
at  such  elections,  going  to  and  returning  therefrom. 

Sec.  3.  No  elector  shall  be  obliged  to  perform  military  duty  on  the  day  of 
election,  except  in  time  of  war  or  public  danger. 

Sec.  4.  No  person  in  the  military,  naval  or  marine  service  of  the  United 
States  shall  be  considered  a  resident  of  this  State  by  being  stationed  in  any 
garrison,  barrack  or  military  or  naval  place  or  station  within  this  State. 

Sec.  5.  No  idiot  or  insane  person,  or  person  convicted  of  any  infamous 
crime,  shall  be  entitled  to  the  privilege  of  an  elector. 

Sec.  6.  All  elections  by  the  people  shall  be  by  ballot. 

Article  3.  —  Of  the  Distrebdtion  of  Powers. 

Section  1.  The  powers  of  the  government  of  Iowa  shall  be  divided  into 
three  separate  departmeuts :  the  legislative,  the  executive  and  the  judicial ; 
and  no  person  charged  with  the  exercise  of  powers  properly  belonging  to  one 
of  these  departments  shall  exercise  any  function  appertaining  to  either  of  the 
others,  except  in  cases  hereinafter  expressly  directed  or  permitted. 

LEGISLATH^E   DEPARTMENT. 

Section  1.  The  legislative  authority  of  this  State  shall  be  vested  in  a  general 
assembly,  which  shall  consist  of  a  senate  and  house  of  representatives ;  and  the 
style  of  every  law  shall  be  — "  Be  it  enacted  hy  tlie  Generdl>  Assembly  of  the 
State  of  lowaP 

Sec.  2.  The  sessions  of  the  general  assembly  shall  be  biennial,  and  shall 
commence  on  the  second  Monday  in  January  next  ensuing  the  election  of  its 
members;  unless  the  governor  of  the  State  shall,  in  the  meantime,  convene  the 
general  assembly  by  proclamation. 

Sec.  3.  The  members  of  the  house  of  representatives  shall  be  chosen  every 
second  year,  by  the  qualified  electors  of  their  respective  districts,  on  the  second 
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Tuesday  in  October,  except  the  years  of  the  presidential  election,  when  the 
election  shall  be  on  the  Tuesday  next  after  the  first  Monday  in  November ; 
and  their  term  of  office  shall  commence  on  th^  first  day  of  January  next  after 
their  election,  and  continue  two  years,  and  until  their  successors  are  elected 

and  qualified. 

Skc.  4.  No  person  shall  be  a  member  of  the  house  of  representatives  who 
shall  not  have  attained  the  age  of  twenty-one  years,  be  a  free  white  male 
citizen  of  the  United  States,  and  shall  have  been  an  inhabitant  of  this  State 
one  year  next  preceding  his  election,  and  at  the  time  of  his  election  shall  have 
had  an  actual  residence  of  sixty  days  in  the  county  or  district  he  may  have 
been  chosen  to  represent. 

Sec.  5.  Senators  shall  be  chosen  for  the  term  of  four  years,  at  the  same  time 
and  place  as  representatives ;  they  shall  be  twenty-five  years  of  age,  and 
possess  the  qualifications  of  representatives  as  to  residence  and  citizenship. 

Sec.  6.  The  number  of  senators  shall  not  be  less  than  one-third  nor  more 
than  one-half  the  representative  body ;  and  shall  be  so  classified  by  lot,  that 
one  class  being  as  nearly  one-half  as  possible,  shall  be  elected  every  two  years. 
When  the  number  of  senators  is  inci'eased,  they  shall  be  annexed  by  lot  to  one 
or  the  other  of  the  two  classes,  so  as  to  keep  them  as  nearly  equal  in  numbers 
as  practicable. 

Sec.  7.  Each  house  shall  choose  its  own  officers,  and  judge  of  the  qualifica- 
tion, election  and  return  of  its  own  members.  A  contested  election  shall  be 
determined  in  such  a  manner  as  shall  be  directed  by  law. 

Sec.  8.  A  majority  of  each  house  shall  constitute  a  quorum  to  transact  busi- 
ness ;  but  a  smaller  number  may  adjourn  from  day  to  day,  and  may  compel 
the  attendance  of  absent  members  in  such  manner  and  under  such  penalties  as 
each  house  may  providie.. 

Sec.  9.  Each  house  shall  sit  upon  its  own  adjournments,  keep  a  journal  of 
its  proceedings,  and  publish  the  same ;  determine  its  rules  of  proceedings, 
punish  members  for  disorderly  behavior,  and,  with  the  consent  of  two-thirds, 
expel  a  member,  but  not  a  second  time  for  the  same  ofiense ;  and  shall  have 
all  other  powers  necessary  for  a  branch  of  the  general  assembly  of  a  free  and 
independent  State. 

Sec.  10.  Every  member  of  the  general  assembly  shall  have  the  liberty  to. 
dissent  from  or  protest  against  any  act  or  resolution  which  he  may  think 
injurious  to  the  public  or  an  individual,  and  have  the  reasons  for  his  dissent 
entered  on  the  journals ;  and  the  yeas  and  nays  of  the  members  of  either  house, 
on  any  question,  shall,  at  the  desire  of  any  two  members  present,  be  entered 
on  the  journals. 

Sec.  11.  Senators  and  representatives,  in  all  cases  except  treason,  felony,  or 
breach  of  the  peace,  shall  be  privileged  from  arrest  during  the  session  of  the 
general  assembly,  and  in  going  to  and  returning  from  the  same. 

Sec.  12.  When  vacancies  occur  in  either  house,  the  governor,  or  the  person 
exercising  the  functions  of  governor,  shall  issue  writs  of  election  to  fill  such 
vacancies. 
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Sec.  13.  The  doors  of  each  house  shall  be  open,  except  on  such  occasions  as, 
in  the  opinion  of  the  house,  may  require  secrecy. 

Sec.  14.  Neither  house' shall,. without  the  consent  of  the  other,  adjourn  for 
more  than  three  days,  nor  to  any  other  place  than  tliat  in  which  they  may  be 
sitting. 

Sec.  16.  Bills  may  originate  in  either  house,  and  may  be  amended,  altered 
or  rejected  by  the  other ;  and  every  bill  having  passed  both  houses,  shall  be 
signed  by  the  speaker  and  president  of  their  respective  houses. 

Sec.  16.  Every  bill  which  shall  have  passed  the  general  assembly,  shall, 
before  it  becomes  a  law,  be  presented  to  the  governor.  If  he  approve,  he  shall 
sign  it ;  but  if  not,  he  shall  return  it  with  his  objections,  to  the  house  in  which 
it  originated,  and  which  shall  enter  the  same  upon  their  journal,  and  proceed 
to  reconsider  it ;  if,  after  such  reconsideration,  it  again  pass  both  houses,  by 
yeas  and  nays,  by  a  majority  of  two-thirds  of  the  members  of  each  house,  it 
shall  become  a  law,  notwithstanding  the  governor's  objections.  If  any  bill 
shall  not  be  returned  within  three  days  after  it  shall  have  been  presented  to 
him  (Sunday  excepted),  the  same  shall  be  a  law  in  like  manner  as  if  he  had 
signed  it,  unless  the  general  assembly,  by  adjournment,  prevent  such  return. 
Any  bill  submitted  to  the  governor  for  his  approval  during  the  last  three  days 
of  a  session  of  the  general  assembly,  shall  be  deposited  by  him  in  the  office  of 
the  secretary  of  state  within  thirty  days  after  the  adjournment,  with  his 
approval  if  approved  by  him,  and  with  his  objections  if  he  disapproves  thereof. 

Sec.  17.  No  bill  shall  be  passed  unless  by  the  assent  of  a  majority  of  all  the 
members  elected  to  each  branch  of  the  general  assembly,  and  the  question 
upon  the  final  passage  shall  be  taken  immediately  upon  its  last  reading,  and 
the  yeas,  and  nays  entered  upon  the  journal. 

Sec.  18.  An  accurate  statement  of  the  receipts  and  expenditures  of  the 
public  money  shall  be  attached  to  and  published  with  the  laws  at  every  regular 
session  of  the  general  assembly. 

Sec.  19.  The  house  of  representatives  shall  have  the  sole  power  of  impeach- 
ment, and  all  impeachments  shall  be  tried  by  the  senate.  When  sitting  for 
that  purpose,  the  senators  shall  be  upon  oath  or  affirmation  ;  and  no  person 
shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  members  present. 

Sec.  20.  The  governor,  judges  of  the  supreme  and  district  courts,  and  other 
stftte  officers,  shall  be  liable  to  impeachment  for  any  misdemeanor  or  malfeas- 
ance in  office;  but  judgment  in  such  cases  shall  extend  only  to  removal  from 
office,  and  disqualification  to  hold  any  office  of  honor,  trust  or  profit  under 
this  State  ;  but  the  party  convicted  or  acquitted  shall  nevertheless  be  liable  to 
indictment,  trial,  and  punishment  according  to  law.  All  other  civil  officers 
shall  be  tried  for  misdemeanors  and  malfeasance  in  office,  in  such  manner  as  the 
general  assembly  may  provide. 

Sec.  21.  No  senator  or  representative  shall,  during  the  time  for  which  he 
shall  have  been  elected,  be  appointed  to  any  civil  office  of  profit  under  this 
State,  which  shall  have  been  created,  or  the  emoluments  of  which  shall  have 
been  increased  during  such  term,  except "Buch  offices  as  may  be  filled  by  elec- 
tions by  the  people.  "      * 
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Seo.  22.  No  person  holding  any  lucrative  office  under  the  United  States,  or 
this  State,  or  any  other  power,  shall  be  eligible  to  hold  a  seat  in  the  general 
assembly.  But  offices  in  the  militia,  to  which  there  is  attached  no  annual 
salary,  or  the  office  of  justice  of  the  peace,  or  postmaster,  whose  compensation 
does  not  exceed  one  hundred  dollars  per  annum,  or  ijotary  public,  shall  not  be 
deemed  lucrative^ 

Sec.  23.  No  person  who  may  hereafter  be  a  collector  or  holder  of  public 
moneys,  shall  have  a  seat  in  either  house  of  the  general  assembly,  or  be  eligible 
to  hold  any  office  of  trust  or  profit  in  this  State,  until  he  shall  have  accounted 
for  and  paid  into  the  treasury  all  sums  for  which  he  may  be  liable. 

Sec.  24.  No  money  shall  be  drawn  from  the  treasury  but  in  consequence  of 
appropriations  made  by  law. 

Sec.  25.  Each  member  of  the  firat  general  assembly  under  this  constitution 
shall  receive  three  dollars  per  diem  while  in  session ;  and  the  further  sum  of 
three  dollars  for  every  twenty  miles  traveled  in  going  to  and  returning  from 
the  place  where  such  session  is  held,  by  the  nearest  traveled  route ;  after  which 
they  shall  receive  such  compensation  as  shall  be  fixed  by  law ;  but  no  general 
assembly  shall  have  the  power  to  increase  •  the  compensation  of  its  members. 
And  when  convened  in  extra  session  they  shall  receive  the  same  mileage  and 
per  diem  compensation  as  fixed  by  law  for  the  regular  session,  and  none  other. 

Sec.  26.  No  law  of  the  general  assembly,  passed  at  a  regular  session,  of  a 
public  natqre,  shall  take  effect  until  the  fourth  day  of  July  next  after  the  pas- 
sage thereof.  Laws  passed  at  a  special  session  shall  take  effect  ninety  days  after 
the  adjournment  of  the  general  assembly  by  which  they  were  passed.  If  the 
general  assembly  shall  deem  any  law  of  immediate  importance,  they  may 
provide  that  the  same  shall  take  effect  by  publication  in  newspapers  in  the  State. 

Sec.  27  No  divorce  shall  be  granted  by  the  general  assembly. 

Sec.  28.  No  lottery  shall  be  authorized  by  this  State  ;  nor  shall  the  sale  of 
lottery  tickets  be  allowed. 

Sec.  29.  Every  act  shall  embrace  but  one  subject,  and  matters  properly  con- 
nected therewith ;  which  subject  shall  be  expressed  in  the  title.  But  if  any 
subject  shall  be  embraced  in  an  act  which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  expressed  in 
the  title. 

Sec.  30.  The  general  assembly  shall  not  pass  local  or  special  laws  in  the  fol- 
lowing cases : 

For  the  assessment  and  collection  of  taxes  for  State,  county,  or  road  purposes ; 

For  laying  out,  opening,  and  working  roads  or  highways  ; 

For  changing  the  names  of  persons ; 

For  the  incorporation  of  cities  and  towns ; 

For  vacating  roads,  town  plats,  streets,  alleys,  or  public  squares  ; 

For  locating  or  changing  county  seats. 

In  all  the  cases  above  enumerated,  and  in  all  other  cases  where  a  general 
law  can  be  made  applicable,  all  laws  shall  be  general,  and  of  uniform  operation 
throughout  the  State ;  and  n<0a^T«S&^n^ljg  boundary  lines  of  any  county 
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shall-  have  effect  until  upon  being  submitted  to  the  people  of  the  counties 
affected  by  the  change,  at  a  general  election,  it  shall  be  approved  by  a  majority 
of  the  votes  in  each  county,  cast  for  and  against  it. 

Sec.  31.  No  extra  compensation  shall  be  made  to  any  officer,  public  agent, 
or  contractor,  after  the  sei^vice  shall  have  been  rendered,  or  the  contract  entered 
into  ;  nor  shall  any  money  be  paid  on  any  claim,  the  subject-matter  of  which 
shall  not  have  been  provided  for  by  pre-existing  laws,  and  no  public  money  or 
property  shall  be  appropriated  for  local,  or  private  purposes,  unless  such  appro- 
priation, compensation  or  claim,  be  allowed  by  two-thirds  of  the  members 
elected  to  each  branch  of  the  general  assembly. 

Sec.  32.  Members  of  the  general  assembly  shall,  before  they  enter  upon  the 
duties  of  their  respective  offices,  take  and  subscribe  the  following  oath  or 
affirmation:  "I  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  I  will 
support  the  constitution  of  the  United  States,  and  the  constitution  of  the  State 
of  Iowa,  and  that  I  will  faitlifully  discharge  the  duties  of  senator  (or  represen- 
tative, as  the  case  may  be),  according  to  the  best  of  my  ability."  And  mem- 
bers of  the  general  assembly  are  hereby  empowered  to  administer  to  each  other 
the  said  oath  or  affirmation. 

Sec.  33.  The  general  assembly  shall,  in  the  years  one  thousand  eight  hundred 
and  fifty-nine,  one  thousand  eight  hundred  and  sixty-three,  one  thousand  eight 
hundred  and  sixty-five,  one  thousand  eight  hundred  and  sixty-seven,  one  thou- 
sand eight  hundred  and  sixty-nine,  and  one  thousand  eight  hundred  and 
seventy-five,  and  every  ten  years  thereafter,  cause  an  enumeration  to  be  made 
of  all  the  white  inhabitants  of  the  State. 

Sec.  34.  The  number  of  senators  shall,  at  the  next  session  following  each 
period  of  making  such  enumeration,  and  the  next  session  following  each 
United  States  census,  be  fixed  by  law,  and  apportioned  among  the  several 
counties  according  to  the  numbers  of  white  inhabitants  in  each. 

Sec.  35.  The  senate  shall  not  consist  of  .more  than  fifty  members,  nor  the 
house  of  representatives  of  more  than  one  hundred  ;  and  they  shall  be  appor- 
tioned among  the  several  counties  and  representative  districts  of  the  State 
according  to  the  number  of  white  inhabitants  in  each,  upon  ratios  to  be  fixed 
by  law  ;  but  no  representative  district  shall  contain  more  than  four  organized 
counties,  and  each  district  shall  be  entitled  to  at  least  one  representative. 
Every  county  and  district  which  shall  have  a  number  of  inhabitants  equal  to 
one-half  of  the  ratio  fixed  by  law, shall  be  entitled  to  one  representative;  and 
any  one  county  containing  in  addition  to  the  ratio  fixed  by  law  one  half  of  that 
number,  or  more,  shall  be  entitled  to  one  additional  representative.  No  float- 
ing district  shall  hereafter  be  formed. 

Sec.  36.  At  its  first  session  under  this  constitution,  and  at  every  subsequent 
regular  session,  the  general  assembly  shall  fix  the  ratio  of  representation,  and 
also  form  into  representative  districts  thoso  counties  which  will  not  be  entitled 
singly  to  a  representative. 

Sec.  37.  When  a  congressional,  senatorial,  or  representative  district  shall  be 
composed  of  two  or  more  counties,  it  shall  not  be  entirely  separated  by  any 
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county  belonging  to  another  district;  and  no  county  shall  be  divided  in  form- 
ing a  congressional,  senatorial  or  representative  district. 

Sec.  38.  In  all  elections  by  the  general  assembly,  the  members  thereof  shall 
vote  viva  voce ;  and  the  votes  shall  be  entered  on  the  journal. 

Article  4. — Executtve  Department. 

• 

Section  1.  The  supreme  executive  power  of  this  State  shall  be  vested  in  a 
chief  magistrate,  who  shall  be  styled  the  Governor  of  the  State  of  Iowa. 

Sec.  2.  The  governor  shall  be  elected  by  the  qualified  electors  at  the  time 
and  place  of  voting  for  members  of  the  general  assembly,  and  shall  hold  his 
office  two  years,  from  the  time  of  his  installation,  and  until  his  successor  is 
elected  and  qualified. 

Sec.  3.  There  shall  be  a  lieutenant-governor,  who  shall  hold  his  office  two 
years,  and  be  elected  at  the  same  time  as  the  governor.  In  voting  for  gov- 
ernor and  lieutenant-governor,  the  electors  shall  designate  for  whom  they  vote 
as  governor,  and  for  whom  as  lieutenant-governor.  The  returns  of  every 
election  for  governor,  and  lieutenant-governor,  shall  be  sealed  up  and  trans- 
mitted to  the  seat  of  government  of  the  State,  directed  to  the  speaker  of  the 
house  of  representatives,  who  shall  open  and  publish  them  in  the  presence  of 
both  houses  of  the  general  assembly. 

Sec.  4.  The  persons  respectively  having  the  highest  number  of  votes,  for 
governor  and  lieutenant-governor,  shall  be  declared  duly  elected ;  but  in  case 
two  or  more  persons  shall  have  an  equal,  and  the  highest  number  of  votes 
for  either  office,  the  general  assembly  shall,  by  joint  vote,  forthwith  pro- 
ceed to  elect  one  of  said  persons  governor,  or  lieutenant-governor,  as  the  case 
may  be. 

Sec.  5.  Contested  elections  for  governor,  or  lieutenant-governor,  shall  be 
determined  by  the  general  assembly  in  such  manner  as  may  be  prescribed  by 
law. 

Sec.  6.  No  person  shall  be  eligible  to  the  office  of  governor,  or  lieutenant- 
governor,  who  shall  not  have  been  a  citizen  of  the  United  States,  and  a  resi- 
dent of  the  State  two  years  next  preceding  the  election,  and  attained  the  age  of 
thirty  yeare  at  the  time  of  said  election. 

Sec.  7.  The  ejovernor  shall  be  commander-in-chief  of  the  militia,  the  army 
and  navy  of  this  State. 

Sec.  8.  He  shall  transact  all  executive  business  with  the  officers  of  govern- 
ment, civil  and  military,  and  may  require  information  in  writing  from  the 
officers  of  the  executive  department  upon  any  subject  relating  to  the  duties  of 
their  respective  offices. 

Sec.  9.  He  shall  take  care  that  the  laws  are  faithfullv  executed. 

Sec.  10.  When  any  office  shall,  from  any  cause,  become  vacant,  and  no  mode  is 
provided  by  the  constitution  and  laws  for  filling  such  vacancy,  the  governor 
shall  have  power  to  fill  such  vacancy,  by  granting  a  commission,  which  shall 
expire  at  the  end  of  the  next  session  of  the  general  assembly,  or  at  the  next 
election  by  the  people. 
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Sec.  11.  He  may,  on  extraordinary  occasions,  convene  the  general  assembly 
by  proclamation,  and  shall  state  to  both  houses,  when  assembled,  the  purposes 
for  which  they  shall  have  been  convened. 

Sec.  12.  He  shall  communicate,  by  message,  to  the  general  assembly,  at 
every  regular  session,  the  condition  of  the  State,  and  recommend  such  matters 
as  he  shall  deem  expedient. 

Sec.  13.  In  case  of  disagreement  between  the  two  houses  with  respect  to  the 
time  of  adjournment,  the  governor  shall  have  power  to  adjourn  the  general 
assembly  to  such  thne  as  he  may  think  proper ;  but  no  such  adjournment  shall 
be  beyond  the  time  fixed  for  the  regular  meeting  of  the  next  general  assembly. 

Sec.  14.  No  person  shall,  while  holding  any  office  under  the  authority  of 
the  United  States,  or  this  State,  execute  the  otfice  of  governor,  or  lieutenant 
governor,  except  as  hereinafter  expressly  provided. 

Sec.  15.  The  official  term  of  the  governor  and  lieutenant-governor  shall 
commence  on  the  second  Monday  of  January  next  after  their  election,  and  con- 
tinue for  two  years,  and  until  their  successors  are  elected  and  qualified.  The 
lieutenant-governor,  while  acting  as  governor,  shall  receive  the  same  pay  as 
provided  for  governor ;  and  while  presiding  in  the  senate,  shall  receive  as  com- 
pensation therefor,  the  same  mileage  and  double  the  per-diempay  provided  for 
a  senator,  and  none  other. 

Sec.  16.  The  governor  shall  have  power  to  grant  reprieves,  commutations 
and  pardons,  after  conviction,  for  all  oflEonses  except  treason  and  cases  of 
impeachment,  subject  to  such  regulations  as  may  be  provided  by  law.  Upon 
conviction  for  treason  he  shall  have  power  to  suspend  the  execution  of  the 
sentence  until  the  case  shall  be  reported  to  the  general  assembly  at  its  next 
meeting,  when  the  general  assembly  shall  either  grant  a  pardon,  comumte  the 
sentence,  direct  the  execution  of  the  sentence,  or  grant  a  further  reprieve.  He 
shall  have  power  to  remit  fines  and  forfeitures,  under  such  regulations  as  may 
be  prescribed  by  law ;  and  shall  report  to  the  general  assembly  at  its  next 
meeting  each  case  of  reprieve,  commutation  or  pardon  granted,  and  the  rea- 
son therefor ;  and  also  all  persons  in  whose  favor  remission  of  fines  and  forfeitures 
shall  have  been  made,  and  the  several  amounts  remitted.- 

Sec.  17.  In  case  of  the  death,  impeachment,  resignation,  removal  from  office,  or 
other  disability  of  the  governor,  the  powers  and  duties  of  the  office  for  the 
residue  of  the  term,  or  until  he  shall  be  acquitted  or  the  disability  removed 
shall  devolve  upon  the  lieutenant-governor. 

Sec.  is.  The  lieutenant-governor  shall  be  president  of  the  senate,  but  shall 
only  vote  when  the  senate  is  equally  divided ;  and  in  case  of  his  absence  or 
impeachment,  or  when  he  shall  exercise  the  office  of  governor,  the  senate  shall 
choose  a  president  pro  tempore. 

Sec.  19.  If  the  lieutenant-governor,  while  acting  as  governor,  shall  be 
impeached,  displaced,  resign  or  die,  or  otherwise  become  incapable  of  perform- 
ing the  duties  of  the  office,  the  president  pro  tempore  of  the  senate  shall  act  as 
governor  until  the  vacancy  is  filled,  or  the  disability  removed ;  and  if  the 
president  of  the  senate,  for  any  of  the  above  causes,  shall  be  rendered  incapa- 
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ble  of  performing  the  duties  pertaining  to  the  office  of  governor,  the  same  shall 
devolve  upon  the  speaker  of  the  house  of  representatives. 

Sec.  20.  There  shall  be  a  seal  of  this  State,  which  shall  be  kept  by  the  gov- 
ernor and  used  by  him  officially,  and  shall  be  called  the  great  seal  of  the  State 
of  Iowa, 

Sec.  21.  All  grants  and  commissions  shall  be  in  the  name  and  by  the  authority 
of  the  people  of  the  State  of  Iowa,  sealed  with  the  great  seal  of  the  State,  signed 
by  the  governor,  and  countersigned  by  the  secretary  of  state. 

Sec.  22.  A  secretary  of  state,  auditor  of  state,  and  treasurer  of  State  shall  be 
elected  by  the  qualified  electors,  who  shall  continue  in  office  two  years,  and 
until  their  successors  are  elected  and  qualified ;  and  peiform  such  duties  as  may 
be  required  by  law. 

Article  V.  —  Judicial  Department. 

Section  1.  The  judicial  power  shall  be  vested  in  a  supreme  court,  district 
court,  and  such  other  courts,  inferior  to  the  supreme  court,  as  the  general 
iissembly  may  from  time  to  time  establish. 

Sec.  2.  The  supreme  court  shall  consist  of  three  judges,  two  of  whom  shall 
constitute  a  quorum  to  hold  court. 

Sec.  3.  The  judges  of  the  supreme  court  shall  be  elected  by  the  qualified 
electors  of  the  state,  and  shall  hold  their  court  at  such  time  and  place  as  the 
general  assembly  may  prescribe.  The  judges  of  the  supreme  court,  so  elected, 
shall  be  classified  so  that  one  judge  shall  go  out  of  office  every  two  years ;  and 
the  jr.dge  holding  the  shortest  term  of  office  under  such  classification  shall  be 
chief  justice  of  the  court  during  his  term,  and  so  on  in  rotation.  After  the 
expiration  of  their  terms  of  office,  under  such  classification,  the  term  of  each 
judge  of  the  supreme  court  shall  be  six  years,  and  until  his  successor  shall  have 
been  elected  and  qualified.  The  judges  of  the  supreme  court  shall  be  ineligible 
to  any  other  office  in  the  State,  during  the  term  for  which  they  have  been  elected. 

Sec.  4.  The  supreme  court  shall  have  appellate  jurisdiction  only  in  cases  in 
chancery,  and  shall  constitute  a  court  for  the  correction  of  errors  at  law,  under 
such  restrictions  as  the  general  assembly  may  by  law  prescribe  ;  and  shall  have 
power  to  issue  all  writs  and  process  necessary  to  secure  justice  to  parties,  and 
exercise  a  supervisory  control  over  all  inferior  judicial  tribunals  throughout  the 
State. 

Sec.  5.  The  district  court  shall  consist  of  a  single  judge,  who  shall  be  elected 
by  the  qualified  electors  of  the  district  in  which  he  resides.  The  judge  of  the 
district  court  shall  hold  his  office  for  the  term  of  four  years,  and  until  his  suc- 
cessor shall  have  been  elected  and  qualified  ;  and  shall  be  ineligible  to  any  other 
office,  except  that  of  judge  of  the  supreme  court,  during  the  term  for  which  he 
was  elected. 

Sec.  6.  The  district  court  shall  be  a  court  of  law  and  equity,  which  shall  be  dis- 
tinct and  separate  jurisdictions,  and  have  jurisdiction  in  civil  and  criminal  matters 
arising  in  their  respective  districts,  in  such  manner  as  shall  be  prescribed  by  law. 

Sec.  7.  The  judges  of  the  supreme  and  district  courts  shall  be  conservators 
of  the  peace  throughout  the  State. 


xlvi  THE  CONSTITUTION  OP  1857. 

Sec.  8.  The  style  of  all  process  shall  be  "  The  State  of  Iowa,"  and  all  pros- 
ecutions shall  be  conducted  in  the  name  and  by  the  authority  of  the  same. 

Sec  9.  The  salary  of  each  judge  of  the  supreme  court  shall  be  two  thousand 
dollars  per  annum ;  and  that  of  each  district  judge  one  thousand  six  hundred 
dollars  per  annum,  until  the  year  eighteen  hundred  and  sixty ;  after  which 
time  they  shall  severally  receive  such  compensation  as  the  general  assembly 
may,  by  law  prescribe;  which  compensation  shall  not  be  increased  or  dimin- 
ished during  the  term  for  which  they  shall  have  been  elected. 

Sec.  10.  The  State  shall  be  divided  into  eleven  judicial  districts ;  and  after 
the  year  eighteen  hundred  and  sixty,  the  general  assembly  may  re-organize  the 
judicial  districts,  and  increase  or  diminish  the  number  of  districts,  or  the  num- 
ber of  judges  of  the  said  court,  and  may  increase  the  number  of  judges  of  the 
supreme  court ;  but  such  increase  or  diminution  shall  not  be  more  than  one 
district,  or  one  judge  of  either  court,  at  any  one  session ;  and  no  re-organiza- 
tion of  the  districts,  or  diminution  of  the  number  of  judges,  shall  have  the 
effect  of  removing  a  judge  from  office.  Such  re-organization  of  the  districts, 
or  any  change  in  the  boundaries  thereof,  or  increase  or  diminution  of  the 
number  of  judges,  shall  take  place  every  four  years  thereafter,  if  necessary, 
and  at  no  other  time. 

Sec.  11..  The  judges  of  the  supreme  and  district  courts  shall  be  chosen  at  the 
general  election ;  and  the  term  of  office  of  each  judge  shall  commence  on  the 
first  day  of  January  next  after  his  election. 

Sec.  12.  The  general  assembly  shall  provide  by  law  for  the  election  of  an 
attorney-general  by  the  people,  whose  term  of  office  shall  be  two  years,  and 
until  his  successor  shall  have  been  elected  and  qualified. 

Sec.  13.  The  qualified  electors  of  each  judicial  district  shall,  at  the  time  of 
the  election  of  district  judge,  elect  a  district  attorney,  who  shall  be  a  resident 
of  the  district  for  which  he  is  elected,  and  who  shall  hold  his  office  for  the  term 
of  four  years,  and  until  his  successor  shall  have  been  elected  and  qualified. 

Sec.  14.  It  shall  be  the  duty  of  the  general  assembly  to  provide  for  the 
carrying  into  effect  of  this  article,  and  to  provide  for  a  general  system  of  prac- 
tice in  all  the  courts  of  this  State. 

Article  6. — Miliha. 

Section  1.  The  militia  of  this  State  shall  be  composed  of  all  able-bodied  white 
male  citizens,  between  the  ages  of  eighteen  and  forty-five  years,  except  such  as 
are  or  may  hereafter  be  exempt  by  the  laws  of  the  United  States,  or  of  this 
State ;  and  shall  be  armed,  equipped,  and  trained,  as  the  general  assembly  may 
provide  by  law. 

.  Sec.  2.  No  person  or  persons  conscientiously  scrupulous  of  bearing  arms 
shall  be  compelled  to  do  military  duty  in  time  of  peace ;  provided^  that  such 
person  or  persons  shall  pay  an  equivalent  for  such  exemption  in  the  same 
manner  as  other  citizens. 

Sec.  3.  All  commissioned  officers  of  the  militia  (staff  officers  excepted)  shall 
be  elected  by  the  persons  liable  to  perform  military  duty,  and  shall  be  commis- 
sioned by  the  governor. 
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Article  7. — State  Debts. 

Section  I.  The  credit  of  the  State  shall  not,  in  any  manner,  be  given  or 
loaned  to,  or  in  aid  of,  any  individual,  association  or  corporation ;  and  the  State 
shall  never  assume,  or  become  responsible  for,  the  debts  or  liabilities  of  any 
individual,  association,  or  corporation,  unless  incurred  in  time  of  war  for  the 
benefit  of  the  State. 

Sec.  2.  The  state  may  contract  debts  to  supply  casual  deficits  or  failures  in 
revenues,  or  to  meet  expenses  not  otherwise  provided  for;  but  the  aggregate 
amount  of  such  debts,  direct  and  contingent,  whether  contracted  by  virtue  of 
one  or  more  acts  of  the  general  assembly,  or  at  different  periods  of  time,  shall 
never  exceed  the  sum  of  two  hundred  and  fifty  thousand  dollars ;  and  the 
money  arising  from  the  creation  of  such  debts,  shall  be  applied  to  the  purpose 
for  which  it  was  obtained,  or  to  repay  the  debts  so  contrapted,  and  to  no  other 
purpose  whatever. 

Sec.  3.  All  losses  to  the  permanent  school  or  university  fund  of  this  State 
which  shall  have  been  occasioned  by  the  defalcation,  mismanagement,  or  fraud 
of  the  agents  or  officers  controlling  and  managing  the  same,  shall  be  audited 
by  the  proper  authorities  of  the  State.  The  amount  so  audited  shall  be  a  per- 
manent funded  debt  against  the  State,  in  favor  of  the  respective  fund  sustaining 
the  loss,  upon  which  not  less  than  six  per  cent  annual  interest  shall  be  paid. 
The  amount  of  liability  so  created  shall  not  be  counted  as  a  part  of  the  indebt- 
edness authorized  by  the  second  section  of  this  article. 

Sec.  4.  In  addition  to  the  above  limited  power  to  contract  debts,  the  State 
may  contract  debts  to  repel  invasion,  suppress  insurrection,  or  defend  the  State 
in  war:  but  the  money  arising  from  the  debts  so  contracted  shall  be  applied 
to  the  purpose  for  which  it  was  raised,  or  to  repay  such  debts,  and  to  no  other 
purpose  whatever. 

Sec.  5.  Except  the  debts  herein  before  specified  in  this  article,  no  debt  shall  be 
hereafter  contracted  by  or  on  behalf  of  this  State  unless  such  debt  shall  be  author- 
ized by  some  law  for  some  single  work  or  object,  to  be  distinctly  specified 
therein :  and  such  law  shall  impose  and  provide  for  the  collection  of  a  direct 
annual  tax,  sufficient  fo  pay  the  interest  on  such  debt,  as  it  falls  due,  and  also 
to  pay  and  discharge  the  principal  of  such  debt,  within  twenty  years  from  the 
time  of  the  contracting  thereof ;  but  no  such  law  shall  take  effect  until  at  a  gen- 
eral election  it  shall  have  been  submitted  to  the  people,  and  have  received  a 
majority  of  all  the  votes  cast  for  and  against  it  at  such  election ;  and  all  money 
raised  by  authority  of  such  law,  shall  be  applied  only  to  the  specific  object 
therein  stated,  or  to  the  payment  of  the  debt  created  thereby ;  and  such  law 
shall  be  published  in  at  least  one  newspaper  in  each  county,  if  one  is  published 
therein,  throughout  the  State,  for  three  months  preceding  the  election  at  which 
it  is  submitted  to  the  people. 

Sec.  6.  The  legislature  may  at  any  time  after  the  approval  of  such  law  by 
the  people,  if  no  debt  shall  have  been  contracted  in  pursuance  thereof,  repeal 
the  same ;  and  may  at  any  time  forbid  the  contracting  of  any  further  debt  or 
liability  under  such  law ;  but  the  tax  imposed  by  such  law,  in  proportion  to  the 
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debt  or  liability  which  may  have  been  contracted  in  piii-snance  thereof,  shall 
remain  in  force  and  be  irrepealable,  and  be  annually  collected  until  the  prin- 
cipal and  interest  are  fully  paid. 

Sec.  7.  Every  law  which  imposes,  continues  or  revives  a  tax,  shall  distinctly 
state  the  tax  and  the  object  to  which  it  is  to  be  applied  ;  and  it  shall  not  be 
sufficient  to  refer  to  any  other  law  to  fix  such  tax  or  object. 

Article  8.  —  Corporations. 

Section  1.  No  corporation  shall  be  created  by  special  laws ;  but  the  general 
assembly  shall  provide  by  general  laws  for  the  organization  of  all  corporations 
hereafter  to  be  created,  except  as  hereinafter  provided. 

Sec.  2.  The  property  of  all  corporations  for  pecuniary  profit,  shall  be  subject 
to  taxation  the  same  as  that  of  individuals. 

Sec.  3.  The  State  shall  not  become  a  stockholder  in  any  corporation,  nor 
shall  it  assume  or  pay  the  debt  or  liability  of  any  corporation,  unless  incurred 
in  time  of  war  for  the  benefit  of  the  State. 

Sec.  4.  No  political  or  municipal  corporation  shall  become  a  stockholder  .in 
any  banking  corporation,  directly  or  indirectly. 

Sec.  6.  No  act  of  the  general  assembly,  authorizing  or  creating  corporations 
or  associations  with  banking  powers,  nor  amendments  thereto,  shall  take  effect 
or  in  any  manner  be  in  force  until  the  same  shall  have  been  submitted  sepa- 
rately to  the  people  at  a  general  or  special  election,  as  provided  by  law,  to  be 
held  not  less  than  three  months  after  the  passage  of  the  act,  and  shall  have  been 
approved  by  a  majority  of  all  the  electors  voting  for  and  against  it  at  such 
election. 

Sec.  6.  Subject  to  the  provisions  of  the  foregoing  section,  the  general  assem- 
bly may  also  provide  for  the  establishment  of  a  State  bank  with  branches. 

Sec.  7.  If  a  State  bank  be  established  it  shall  be  founded  on  an  actual  specie 
basis,  and  the  branches  shall  be  mutually  responsible  for  each  other's  liabilities 
upon  all  notes,  bills  and  other  issues  intended  for  circulation  as  money. 

Sec.  8.  If  a  general  banking  law  shall  be  enacted,  it  shall  provide  for  the 
registry  and  countersigning,  by  an  officer  of  Stat«,  of  all  bills  or  paper  credit 
designed  to  circulate  as  money,  and  require  security  to  the  full  amount  thereof, 
to  be  deposited  with  the  State  treasurer  in  United  States  stocks  or  in  interest  pay- 
ing stocks  of  States  in  good  credit  and  standing,  tD  be  rated  at  ten  per  cent 
below  their  average  value  in  the  city  of  New  York,  for  the  thirty  days  next 
preceding  their  deposit ;  and  in  case  of  a  depreciation  of  any  portion  of  such 
stocks  to  the  amount  of  ten  per  cent  on  the  dollar,  the  bank  or  banks  owning 
said  stocks  shall  be  required  to  make  up  said  deficiency  by  depositing  additional 
stocks ;  and  said  law  shall  also  provide  for  the  recording  of  the  names  of  all 
stockholders  in  such  corporations,  the  amount  of  stock  held  by  each,  the  time  of 
any  transfer,  and  to  whom. 

Skc.  9.  Every  stockholder  in  a  banking  corporation  or  institution  shall  be 
individually  responsible  and  liable  to  its  creditors,  over  and  above  the  amount 
of  stock  by  him  or  her  held,  to  an  amount  equal  to  his  or  her  respective  shares 
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80  held,  for  all  of  its  liabilities  accruing  while  he  or  she  remains  such  stock- 
holder. 

Sbo.  10.  In  case  of  the  insolvency  of  any  banking  institution,  the  bill-hold- 
ers shall  have  a  preference  over  its  other  creditors. 

Sec.  11.  The  suspension  of  specie  payments  by  banking  institutions  shall 
never  be  permitted  or  sanctioned. 

Sec.  12.  Subject  to  the  provisions  of  this  article,  the  general  assembly  shall 
have  power  to  amend  or  repeal  all  laws  for  the  organization  or  creation  of  cor- 
porations, or  granting  of  special  or  exclusive  privileges  or  immunities  by  a  vote 
of  two-thirds  of  each  branch  of  the  general  assembly ;  and  no  exclusive  privi- 
leges except  as  in  this  article  provided,  sliall  ever  be  granted. 

Aetiole  9. — Education  and  School  Lands. 

I.  education. 

Sbotion  1.  T*he  educational  interest  of  the  State,  including  common  schools 
and  other  educational  institutions,  shall  be  under  the  management  of  a  board  of 
education,  which  shall  consist  of  the  lieutenant-governor  who  shall  be  the  presid- 
ing oflBcer  of  the  board,  and  have  the  casting  vote  in  case  of  a  tie,  and  one 
member  to  be  elected  from  each  judicial  district  in  the  State. 

Sec.  2.  No  person  shall  be  eligible  as  a  member  of  said  board  who  shall  not 
have  attained  the  age  of  twenty-five  years,  and  shall  have  been  one  year  a  citi- 
zen of  the  State. 

Sec.  3.  One  member  of  said  board  shall  be  chosen  by  the  qualified  electors 
of  each  district,  and  shall  hold  the  office  for  the  term  of  four  years,  and  until 
his  successor  is  elected  and  qualified.  After  the  first  election  under  this  con- 
stitution, the  board  shall  be  divided,  as  nearly  as  practicable  into  two  equal 
classes,  and  the  seats  of  the  first  class  shall  be  vacated  after  the  expiration  of  two 
years ;  and  one  half  of  the  board  shall  be  chosen  every  two  years  thereafter. 

Sec.  4.  The  first  session  of  the  board  of  education  shall  be  held  at  the  seat 
of  government,  on  the  first  Monday  of  December  after  their  election  ;  after 
which  the  general  assembly  may  fix  the  time  and  place  of  meeting. 

Sec.  5.  The  session  of  the  board  shall  be  limited  to  twenty  days,  and  but 
one  session  shaU  be  held  in  any  one  year,  except  upon  extraordinary  occasions, 
when,  upon  the  recommendation  of  two-thirds  of  the  board,  the  governor  may 
order  a  special  session. 

Sec.  6.  The  board  of  education  shall  appoint  a  secretary,  who  shall  be  the 
executive  officer,  of  the  board,  and  perform  such  duties  as  may  be  imposed  upon 
him  by  the  board  and  the  laws  of  the  State.  They  shall  keep  a  journal  of 
their  proceedings,  which  shall  be  published  and  distributed  in  the  same  man- 
ner as  the  journals  of  the  general  assembly. 

Sec.  7.  All  rules  and  regulations  made  by  the  board  shall  be  published  and 
distributed  to  th&  several  counties,  townships,  and  school  districts,  as  may  be 
provided  for  by  the  board,  and  when  so  made,  published,  and  distributed,  they 
shall  have  the  force  and  efiect  of  law. 

Sec.  8.  The  board  of  education  shall  have  full  power  and  authority  to  legis- 
late and  make  all  needful  rules  and  regulations  in  relation  to  common  schools 
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and  other  educational  institutions  that  are  instituted  to  receive  aid  from  the 
school  or  university  fund  of  this  State  ;  but  all  acts,  rules,  and  regulations  of 
said  board  may  be  altered,  amended,  or  repealed  by  the  general  assembly ;  and 
when  so  altered,  amended,  or  repealed,  they  shall  not  be  re-enacted  by  the 
board  of  education. 

Seo.  9.  The  governor  of  the  State  shall  be,  ex  officio^  a  member  of  said  board. 

Seo.  10.  The  board  shall  have  no  power  to  levy  taxes,  or  make  appropria- 
tions of  money.  Their  contingent  expenses  shall  be  provided  for  by  the  general 
assembly. 

Seo.  11.  The  State  university  shall  be  established  at  one  place .  without 
branches  at  any  other  place,  and  the  universit^^  fund  shall  be  applied  to  that 
institution,  and  no  other. 

Sec.  12,  The  board  of  education  shall  provide  for  the  education  of  all  the 
youths  of  the  State,  through  a  system  of  common  schools,  and  such  schools 
shall  be  organized  and  kept  in  each  school  district  at  least  three  months  in  each 
year.  Any  district  failing,  for  two  consecutive  years,  to  organize  and  keep  up 
a  school,  as  aforesaid,  may  be  deprived  of  their  portion  of  the  school  fund. 

Seo.  13.  The  members  of  the  board  of  education  shall  each  receive  the  same 
per  diem  during  the  time  of  their  session,  and  mileage  going  to  and  returning 
therefrom,  as  members  of  the  general  assembly. 

Seo.  14.  A  majority  of  the  board  shall  constitute  a  quorum  for  the  transac- 
tion of  business ;  but  no  rule,  regulation,  or  law,  for  the  government  of  com- 
mon schools  or  other  educational  institutions  shall  pass  without  the  concurrence 
of  a  majority  of  all  the  members  of  the  board,  which  shall  be  expressed  by  the 
yeas  and  nays  on  the  final  passage.  The  style  of  all  acts  of  the  board  shall  be, 
"  Be  it  enacted  by  the  board  of  education  of  the  State  of  Iowa." 

Seo.  15.  At  any  time  after  the  year  one  thousand  eight  hundred  and  sixty- 
three,  the  general  assembly  shall  have  power  to  abolish  or  re-organize  said 
board  of  education,  and  provide  for  the  educational  interest  of  the  State  in  any 
other  manner  that  to  them  shall  seem  best  and  proper. 

n.    SCHOOL  FTOTDS   AND  SCHOOL  LANDS. 

Section  1.  The  educational  and  school  funds  and  lands,  shall  be  under  the 
control  and  management  of  the  general  assembly  of  this  State. 

Sec.  2.  The  university  lands,  and  the  proceeds  thereof,  and  all  moneys 
belonging  to  said  fund  shall  be  a  permanent  fund  for  the  sole  use  of  the  State 
university.  The  interest  arising  from  the  same  shall  be  annually  appropriated 
for  the  support  and  benefit  of  said  university. 

Sec.  3.  The  general  assembly  shall  encourage,  by  all  suitable  means,  the 
promotion  of  intellectual,  scientific,  moral,  and  agricultural  improvement.  The 
proceeds  of  all  lands  that  have  been,  or  hereafter  may  he,  granted  by  the 
United  States  to  this  State,  for  the  support  of  schools,  which  may  have  been 
or  shall  hereafter  be  sold  or  disposed  of,  and  the  five  hundred  thousand  acres 
of  land  granted  to  the  new  States,  under  an  act  of  congress,  distributing  the 
proceeds  of  the  public  lands  among  the  several  States  of  the  Union,  approved 
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in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-one,  and  all 
estates  of  deceased  persons  who  may  have  died  without  leaving  a  will  or  heir, 
and  also  such  per  cent  as  has  been  or  may  hereafter  be  granted  by  congress,  on 
the  sale  of  lands  In  this  State,  shall  be  and  remain  a  perpetual  fund,  the  interest 
of  which,  together  with  all  rents  of  the  unsold  lands,  and  such  other  means  as 
the  general  assembly  may  provide,  shall  be  inviolably  appropriated  to  the  sup- 
port of  common  schools  throughout  the  State. 

Sec.  4.  The  money  which  may  have  been  or  shall  be  paid  by  persons  as  an 
equivalent  for  exemption  from  military  duty,  and  the  clear  proceeds  of  all 
fines  collected  in  the  several  counties  for  any  breach  of  the  penal  laws,  shall  be 
exclusively  applied,  in  the  several  counties  in  which  snch  money  is  paid,  or  fine 
collected,  among  the  several  school  districts  of  said  counties,  in  proportion  to 
the  number  of  youths  subject  to  enumeration  in  such  districts,  to  the  support 
of  common  schools,  or  the  establishment  of  libraries,  as  the  board  of  education 
shall  from  time  to  time  provide. 

Sec.  5.  The  general  assembly  shall  take  measures  for  the  protection,  improve- 
ment, or  other  disposition  of  such  lands  as  have  been,  or  may  hereafter  be 
reserved  or  granted  by  the  United  States,  or  any  person  or  persons,  to  this 
State,  for  the  use  of  the  university ;  and  the  funds  accruing  from  the  rents  or 
sale  of  such  lands,  or  from  any  other  source  for  the  purpose  aforesaid,  shall  be, 
and  remain,  a  permanent  fund,  the  interest  of  which  shall  be  applied  to  the 
support  of  said  university  for  the  promotion  of  literature,  the  arts  and  sciences, 
as  may  be  authorized  by  the  terms  of  such  grant.  And  it  shall  be  the  duty  of 
the  general  Assembly  as  soon  as  may  be,  to  provide  effectual  means  for  the 
improvement  and  permanent  security  of  the  funds  of  said  university. 

Sec.  6.  The  financial  agents  of  the  school  funds  shall  be  the  same  that  by 
law  receive  and  control  the  State  and  county  revenue  for  other  civil  purposes, 
under  such  regulations  as  may  be  provided  by  law. 

Sec.  7.  The  money  subject  to  the  support  and  maintenance  of  common 
schools  shall  be  distributed  to  the  districts  in  proportion  to  the  number  of 
youths  between  the  ages  of  five  and  twenty-one  years,  in  such  manner  as  may 
be  provided  by  the  general  assembly. 

Abticle  10. —  Amendments  to  the  Constitution. 

Section  1.  Any  amendment  or  amendments  to  this  constitution  may  be 
proposed  in  either  house  of  the  general  assembly ;  and  if  the  same  shall  be 
agreed  to  by  a  majority  of  the  members  elected  to  each  of  the  two  houses,  such 
proposed  amendment  shall  be  entered  on  their  journals,  with  the  yeas  and  nays 
taken  thereon,  and  referred  to  the  legislature  to  be  chosen  at  the  next  general 
election,  and  shall  be  published  as  provided  by  law,  for  three  months  previous 
to  the  time  of  making  such  choice ;  and  if,  in  the  general  assembly  so  next 
chosen  as  aforesaid,  such  proposed  amendment  or  amendments  shall  be  agreed 
to,  by  a  majority  of  all  the  members  elected  to  each  house,  then  it  shall  be  the 
duty  of  the  general  assembly  to  submit  such  proposed  amendment  or  amend- 
ments to  the  people  in  such  manner,  and  at  such  time  as  the  general  assembly 
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shall  provide ;  and  if  the  people  shall  approve  and  ratify  such  amendment  or 
amendments  by  a  majority  of  the  electors  qualified  to  vote  for  members  of  the 
general  assembly,  voting  thereon,  such  amendment  or  amendments  shall  become 
a  part  of  the  constitution  of  thifc  State. 

Sec.  2.  If  tv^o  or  more  amendments  shall  be  submitted  at  the  same  time, 
they  shall  be  submmitted  in  such  manner  that  the  electors  shall  vote  for  or 
against  each  of  such  amendments  separately. 

Sec.  3.  At  the  general  election  to  be  held  in  the  year  one  thousand  eight 
hundred  and  seventy,  and  in  each  tenth  year  thereafter,  and  also  at  such  times 
as  the  general  assembly  may,  by  law,  provide,  the  question  "  Shall  there  be  a 
convention  to  revise  the  constitution,  and  amend  the  same?"  shall  be  decided 
by  the  electors  qualified  to  vote  for  members  of  the  general  assembly ;  and  in 
case  a  majority  of  the  electors  so  qualified,  voting  at  such  election  for  and 
against  such  proposition,  shall  decide  in  favor  of  a  convention  for  such  purpose, 
the  general  assembly,  at  its  next  session,  shall  provide  by  law  for  the  election 
of  delegates  to  such  convention. 

Article  11. — Miscellaneous. 

Section  1.  The  jurisdiction  of  justices  of  the  peace  shall  extend  to  all  civil 
cases  (except  cases  in  chancery,  and  cases  where  the  question  of  title  to  real 
estate  may  arise),  where  the  amount  in  controversy  does  not  exceed  one  hun- 
dred dollars,  and  by  the  consent  of  parties  may  be  extended  to  any  amount 
not  exceeding  three  hundred  dollars. 

Sec.  2.  No  new  county  shall  be  hereafter  created  containing  less  than  four 
hundred  and  thirty-two  square  miles;  nor  shall  the  territory  of  any  organized 
county  be  reduced  below  that  area ;  except  the  county  of  Worth,  and  the 
counties  west  of  it  along  the  northern  boundary  of  this  State,  may  be  organised 
without  additional  territory. 

Sec.  3.  No  county,  or  other  political  or  municipal  corporation  shall  be  allowed 
to  become  indebted  in  any  manner,  or  for  any  purpose,  to  an  amount  in  the 
*gg''®g^^6>  exceeding  five  per  centum  on  the  value  of  the  taxable  property 
within  such  county  or  corporation  —  to  be  ascertained  by  the  last  State  and 
county  tax  lists,  previous  to  the  incurring  of  such  indebtedness. 

Sec.  4.  The  boundaries  of  the  State  may  be  enlarged,  with  the  consent  of 
congress  and  the  general  assembly. 

Sec.  5.  Every  person  elected  or  appointed  to  any  office,  shall,  before  enter- 
ing upon  the  duties  thereof,  take  an  oath  or  affirmation  to  support  the  consti- 
tution of  the  United  States  and  of  this  State,  and  also  an  oath  of  office. 

Sec.  6.  In  all  cases  of  elections  to  fill  vacancies  in  office  occurring  before  the 
expiration  of  a  full  term,  the  person  so  elected  shall  hold  for  the  residue  of  the 
unexpired  term ;  and  all  persons  appointed  to  fill  vacancies  in  office,  shall  hold 
until  the  next  general  election,  and  until  their  successors  are  elected  and 
qualified. 

Sec.  7.  The  general  assembly  shall  not  locate  any  of  the  public  lands  which 
have  been  or  may  be  granted  by  congress  to  this  State,  and  the  location  of 
which  may  be  given  to  the  general  assembly,  upon  lands  actually  settled,  with- 
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out  the  consent  of  the  occupant.     The  extent  of  the  claim  of  such  Q(;cnpant  bo 
exempted,  shall  not  exceed  three  hundred  and  twenty  acres. 

Sec.  8.  The  seat  of  government  is  hereby  permanently  established,  as  now 
fixed  by  law,  at  the  city  of  Des  Moines,  in  the  county  of  Polk ;  and  the  State 
university  at  Iowa  city,  in  the  county  of  Johnson. 

Abugle  12. —  Schedule. 

Section  1.  The  constitution  shall  be  the  supreme  law  of  the  State,  and  any 
law  inconsistent  therewith  shall  be  void.  The  general  assembly  shall  pass  all 
laws  necessary  to  carry  this  constitution  into  effect. 

Sec.  2.  All  laws  now  in  force,  and  not  inconsistent  with  this  constitution, 
shall  remain  in  force  until  they  shall  expire  or  be  repealed. 

Sec.  3.  All  indictments,  prosecutions,  suits,  pleas,  plaints,  process,  and  other 
proceedings  pending  in  any  of  the  courts,  shall  be  prosecuted  to  final  judgment 
and  execution ;  and  all  appeals,  writs  of  error,  certiorari^  and  injunctions,  shall 
be  carried  on  in  the  several  courts  in  the  same  manner  as  now  provided  by  law, 
and  all  offenses,  misdemeanors  and  crimes  that  may  have  been  committed  before 
the  taking  effect  of  this  constitution,  shall  be  subject  to  indictment,  trial  and 
punishment,  in  the  same  manner  as  they  would  have  been  had  not  this  consti- 
tution been  made. 

Sec.  4.  All  fines,  penalties,  or  forfeitures  due  or  to  become  due,  or  accruing 
to  the  State,  or  to  any  county  therein,  or  to  the  school  fund,  shall  inure  to  the 
State,  county  or  school  fund,  in  the  manner  prescribed  by  law. 

Sec.  6.  All  bonds  executed  to  the  State,  or  to  any  officer  in  his  official  capacity, 
shall  remain  in  force  and  inure  to  the  use  of  those  concerned. 

Sec.  6.  The  first  election  under  this  constitution  shall  be  held  on  the  second 
Tuesday  in  October,  in  the  year  one  thousand  eight  hundred  and  fifty-seven, 
at  which  time  the  electors  of  the  State  shall  elect  the  governor  and  lieutenant- 
governor.  There  shall  al«o  be  elected  at  such  election,  the  successors  of  such 
State  senators  as  were  elected  at  the  August  election,  in  the  year  one  thousand 
eight  hundred  and  fifty-four,  and  members  of  the  house  of  representatives,  who 
shall  be  elected  in  accordance  with  the  act  of  apportionment,  enacted  at  the 
session  of  the  general  assembly  which  commenced  on  the  first  Monday  of 
December,  one  thousand  eight  hundred  and  fifty  six. 

Sec.  7.  The  first  election  for  secretary,  auditor,  and  treasurer  of  state,  attor- 
ney-general, district  judges,  members  of  the  board  of  education,  district  attorney, 
members  of  congress,  and  such  state  officers  as  shall  be  elected  at  the  April 
election,  in  the  year  one  thousand  eight  hundred  and  fifty-seven  (except  the 
superintendent  of  public  instruction),  and  such  county  officers  as  were  elected 
at  the  August  election,  in  the  year  one  thousand  eight  hundred  and  fifty-six, 
except  prosecuting  attorneys,  shall  be  held  on  the  second  Tuesday  of  October, 
one  thousand  eight  hundred  and  fifty-eight :  provided^  that  the  time  for  which 
any  district  judge  or  other  State  or  coimty  officer  elected  at  the  April  election 
in  the  year  one  thousand  eight  hundred  and  fifty-eight,  shall  not  extend  beyond 
the  time  fixed  for  filling  like  offices  at  the  October  election,  in  the  year  one 
thousand  eight  hundred  and  fifty-eight. 
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Sec.  8.  ,.The  first  election  for  judges  of  tlie  supreme  court  and  such  county 
officers  as  shall  be  elected  at  the  August  election,  in  the  year  one  thousand 
eight  hundred  and  fifty-seven,  shall  be  held  on  the  second  Tuesday  of  October, 
in  the  year  one  thousand  eight  hundred  and  fifby-nine. 

Sec.  9.  The  first  regular  session  of  the  general  assembly  shall  be  held  in  the 
year  one  thousand  eight  hundred  and  fifty-eight,  commencing  on  the  second 
Monday  of  January  of  said  year. 

Sec.  10.  Senators  elected  at  the  August  election,  in  the  year  one  thousand 
eight  hundred  and  fifty-six,  shall  continue  in  office  until  the  second  Tuesday  of 
October,  in  the  year  one  thousand  eight  hundred  and  fifty-nine,  at  which  time 
their  successors  shall  be  elected  as  may  be  prescribed  by  law. 

Sec.  11.  Every  person  elected  by  popular  vote,  by  a  vote  of  the  general 
assembly,  or  who  may  hold  office  by  executive  appointment,  which  office  is  con- 
tinued by  this  constitution,  and  every  person  who  shall  be  so  elected  or 
appointed  to  any  such  office  before  the  taking  effect  of  this  constitution  (except 
as  in  this  constitution  otherwise  provided),  shall  continue  in  office  until  the 
term  for  which  such  person  has  been  or  may  be  elected  or  appointed  shall 
expire ;  but  no  such  person  shall  continue  in  office  after  the  taking  effect  of 
this  constitution,  for  a  longer  period  than  the  term  of  such  office,  in  this  con- 
stitution prescribed. 

Sec.  12.  The  general  assembly,  at  the  first  session  under  this  constitution, 
shall  district  the  State  into  eleven  judicial  districts,  for  district  court  purposes ; 
and  shall  also  provide  for  the  apportionment  of  the  members  of  the  general 
assembly,  in  accordance  with  the  provisions  of  this  constitution. 

Sec.  13.  This  constition  shall  be  submitted  to  the  electors  of  the  State  at  the 
August  election,  i-n  the  year  one  thousand  eight  hundred  and  fifty-seven,  in  the 
several  election  districts  in  this  State.  The  ballots  at  such  election  shall  be 
written  or  printed  as  follows  :  those  in  favor  of  the  constitution,  "  new  consti- 
tution —  yes."  Those  against  the  constitution,  "  new  constitution  —  no."  The 
election  shall  be  conducted  in  the  same  manner  as  the  general  elections  of  the 
State,  and  the  poll  books  shall  be  returned  and  canvassed  as  provided  in  the 
twenty-fii'th  chapter  of  the  Code,  and  abstracts  shall  be  forwarded  to  the  secre- 
tary of  state,  which  abstracts  shall  be  canvassed  in  the  manner  provided  for  the 
canvass  of  State  officers.  And  if  it  shall  appear  that  a  majority  of  all  the  votes 
cast  at  such  election  for  and  against  this  constitution  are  in  favor  of  the  same, 
the  governor  shall  immediately  issue  his  proclamation  stating  that  fact,  and 
such  constitution  shall  be  the  constitution  of  the  State  of  Iowa,  and  shall  take 
effect  from  and  after  the  publication  of  said  proclamation. 

Sec.  14r.  At  the  same  election  that  this  constitution  is  submitted  to  the 
people  for  its  adoption  or  rejection,  a  proposition  to  amend  the  same  by  strik- 
ing out  the.  word  ''white,"  from  the  article  on  the  "  right  of  suffrage,"  shall  be 
separately  submitted  to  the  electors  of  this  State  for  adoption  or  rejection,  in 
the  manner  following,  viz.  :  a  separate  ballot  may  be  given  by  every  person 
having  a  right  to  vote  at  said  election,  to  be  deposited  in  a  separate  box.  And 
those  given  for  the  adoption  of  such  proposition  shall  have  the  words,  "  shall 
the  word  '  wliite '  be  stricken  out  of  the  article  on  the  '  right  of  suffrage  ? '  yes." 
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And  tliose  given  against  the  proposition  shall  have  the  words  "  shall  the  word 
•  wUte  *  be  stricken  out  of  the  article  on  the  '  right  of  suffrage  ? '  no."  And 
if  at  said  election  the  number  of  ballots  cast  in  favor  of  said  proposition,  shall 
be  equal  to  a  majority  of  those  cast  for  and  against  this  constitution,  then  said 
word  *•  white  "  shall  be  stricken  from  said  article  and  be  no  part  thereof. 

Sec.  15.  Until  otherwise  directed  by  law,  the  county  of  Mills  shall  be  in 
and  a  part  of  the  sixth  judicial  district  of  this  State. 

Done  in  convention  at  Iowa  City,  this  fifth  day  of  March,  in  the  year  of  our 
liOrd  one  thousand  eight  hundred  and  fifty-seven,  and  of  the  Independence 
of  the  United  States  of  America,  the  eighty-first. 
In  testimony  whereof,  we  have  hereunto  subscribed  our  names : 
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JUDGES  OF  THE  SUPREME  COURT 


FROM   ITS   ORGANIZATION  TO   THE  PRESENT  TIME. 


CHARLES  MASON,  Chief  Justice ;  Appointed  by  the  President  of  the 
United  States,  under  the  act  of  congress  of  June  12th,  1838,  establishing 
the  territorial  government  of  Iowa ;  resigned,  June,  1847. 

JOSEPH  WILLIAMS,  Associate  Justice;  appointed  by  the  president,  under 
the  above  act;  resigned  in  June,  1847,  and  was  appointed  by  the  Governor 
of  Iowa,  chief  Justice,  vice  Judge  Mason,  resigned;  term  expired  January, 
1848,  and  in  December,  1848,  he  was  elected  by  the  general  assembly  for 
six  years  from  15th  January,  1849. 

THOMAS  8.  WILSON,  Associccte  Justice;  appointed  by  the  president 
under  act  of  June  12th,  1838 ;  resigned  in  October,  1847. 

S.  CLINTON  HASTINGS,  Chief  Justice;  appointed  in  January,  1848; 
his  term  expired  in  January,  1849,  when  Joseph  Williams  was  elected  chief 
justice,  as  stated  above. 

JOHN  F.  KINNEY,  Associate  Justice ;  appointed  in  June,  1847 ;  in 
December,-  1848,  he  was  elected  for  six  years  from  January  15,  1849,  by 
the  general  assembly ;  resigned,  and  was  succeeded  by  J.  0.  Hall,  who  took 
his  seat  at  the  June  term,  1854. 

J.  0.  HALL,  AssocicUe  Justice ;  appointed  by  the  governor,  vice  John  F. 
Kinney,  resigned ;  took  his  seat  at  the  June  term,  1854;  his  term  expired 
in  January,  1855. 

GEORGE  GREENE,  Associate  Justice;  appointed  in  October,  1847;  and 
in  December,  1848,  he  was  elected  by  joint  vote  of  the  general  assembly 
for  six  years  from  January  15th,  1849. 

GEORGE  G.  WRIGHT ;  elected  by  the  general  assembly  in  January,  1855 ; 
term  expired,  January  1,  1860.  On  the  death  of  Judge  Stockton,  June  9, 
1860,  he  was  appointed  by  the  governor  to  fill  the  vacancy  thereby  occa- 
sioned, until  the  November  election  of  that  year,  whereat  he  was  elected  by 
the  people  for  the  remainder  of  the  unexpired  term ;  re-electeJ  at  the 
general  election  of  1865  for  six  years  from  January  1,  1866 ;  having,  at  the 
session  of  the  general  assembly  of  1870,  been  elected  a  senator  of  the  United 
States,  he  resigned  for  the  purpose  of  accepting  the  same,  his  resignation 
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taking  effect  on  September  1,  1870.  To  fill  the  vacancy  caused  thereby, 
James  G.  Day  was  appointed  and  held  from  that  date  to  the  general  election 
of  that  year,  when  he  was  elected  for  the  remainder  of  the  term. 

NORMAN  W.  ISBELL ;  elected  by  the  legislature  January,  1856 ;  he  resigned 
and  L.  D.  Stockton  was  appointed  to  fill  his  place ;  he  took  his  seat  at  the 
June  term,  1856. 

Wm.  G.  woodward  ;  elected  by  the  legislature  January,  1866;  his  term 
expired  on  the  Ist  of  January,  1860. 

L.  D.  STOCKTON ;  appointed  as  above  stated,  to  fill  vacancy  occasioned  by 
resignation  of  Judge  Isbell ;  elected  by  the  general  assembly  at  the  session 
ensuing  his  appointment  by  the  governor;  his  term  expired  January  1, 1860 ; 
at  the  October  election  of  1859,  he  with  Ralph  P.  Lowe  and  Caleb  Baldwin, 
were  elected  by  the  people  as  judges  of  the  court ;  Judge  Stockton  held  until 
his  death,  on  June  9,  1860,  whereupon  George  G.  Wright  was  appointed  by 
the  governor  to  fill  the  vacancy. 

RALPH  P.  LOWE ;  elected  at  the  general  election  of  1869 ;  re-elected  at  the 
general  election  of  1861  for  the  term  of  six  years  from  January  1,  1862. 

CALEB  BALDWIN ;  elected  at  the  general  election  of  1859 ;  term  expired 
December  31,  1863 ;  he  declined  to  be  a  candidate  for  re-election. 

JOHN  F.  DILLON ;  from  January  1, 1864,  to  December  31, 1869 ;  re-elected 
at  the  general  election  of  1869,  for  the  term  of  six  years  from  January  1, 
1870,  but  having  been  nominated  by  the  President  of  the  United  States, 
and  confirmed  by  the  senate,  as  judge  of  the  circuit  court  of  the  United 
States  for  the  eighth  circuit,  he  gave  notice  to  the  governor  that  he  should 
not  qualify  as  judge  of  the  supreme  court  for  the  new  term,  and  the  governor 
thereupon  appointed  Hon.  Elias  H.  Williams,  of  Clayton  county,  to  fill  the 
vacancy  thus  occasioned.  Judge  Dillon,  at  the  time  of  his  elevation  to  the 
supreme  bench  of  the  State,  was  judge  of  the  district  court  for  the  seventh 
judicial  district,  which  latter  position  he  resigned  to  accept  the  former. 
While  judge  of  the  district  court  he  gave  to  the  profession  the  first  Digest 
of  Iowa  Keports,  known  as  Dillon's  Digest,  afterward  ably  continued  by 
Hon.  W.  G.  Hammond  in  "  Hammond's  Digest,"  supplemented  by  Hon. 
John  T.  Lacey  in  "  Lacey's  Digest."  Since  Judge  Dillon  entered  upon  the 
office  of  judge  of  the  circuit  court  of  the  United  States,  he  has  given  to  the 
profession  two  volumes  of  reports  of  the  decisions  of  said  court,  known  as 
"  Dillon's  Circuit  Court  Reports ; "  also  his  justly  celebrated  work  entitled 
"  Dillon  on  Municipal  Corporations." 

CHESTER  C.  COLE ;  appointed  by  the  governor  May  1,  1864,  by  virtue  of 
the  act  of  the  tenth  general  assembly  providing  for  an  additional  judge  of 
the  supreme  court ;  elected  by  the  people  for  the  term  of  six  years  from 
January,  1866 ;  re-elected  at  the  general  election  of  1870  for  a  new  term, 
commencing  January  1,  1871,  and  which  will  expire  December  31,  1876. 
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JOSEPH  M.  BECK ;  elected  at  the  general  election  of  1867,  from  January 
1, 1868,  to  December  31, 1873 ;  re-elected  at  the  general  election  of  1873, 
for  a  further  term  of  six  years,  from  January  1,  1874. 

ELI  AS  H.  WILLIAMS ;  appointed  by  the  governor  upon  the  resignation  of 
Judge  Dillon,  February  3, 1870 ;  resigned  September  14, 1870. 

WILLIAM  E.  MILLER;  appointed  by  the  governor  to  fill  the  vacancy 
occasioned  by  the  resignation  of  Judge  Williams ;  date  of  appointment  Sep- 
tember 15, 1870;  at  the  general  election  of  that  year  he  was  elected  for  the 
remainder  of  the  term  which  expires  December  31,  1875 ;  at  the  time  of  his 
appointment  to  the  supreme  bench  in  1870,  he  was  judge  of  the  circuit  court 
for  the  eighth  district,  which  he  resigned  to  accept  said  appointment ;  he 
had  also  been  a  former  judge  of  the  district  court  for  said  district. 

JAMES  G.  DAT ;  appointed  September  2,  1870,  to  fill  the  vacancy  occa- 
sioned by  the  resignation  of  Judge  Wright,  on  his  election  as  United  States 
senator;  the  appointment  extended  only  to  the  general  election  qf  that  year, 
and  thereat  he  was  elected  to  fill  the  remainder  of  the  term  which  expired 
December  31,  1871;  at  the  general  election  of  this  latter  year  he  was 
re-elected  for  anew  term  of  six  years,  from  January  1, 1872 ;  on  his  appoint- 
ment to  the  supreme  bench  in  1870,  he  was  judge  of  the  district  court  of 
the  third  judicial  district,  which  position  he  resigned  to  accept  said  appoint- 
ment. 

Judges  OoLE,  Beck,  Day  and  Milleb  now  constitute  the  bench. 


ATTORNEY- GENERALS, 


DAVID  C.  CLOUD. 

SAMUEL  A.  RICE ;  term  expired  January  7,  1861. 

CHARLES  C.  NOURSE ;  from  January  7, 1861,  to  January  1, 1866. 

ISAAC  L.  ALLEN ;  from  January  1, 1865 ;  resigned  January  12, 1866. 

FREDERICK  E.  BISSELL ;  appointed  by  the  Governor  to  fill  the  vacancy 
caused  by  the  resignation  of  Isaac  L.  Allen,  January  12, 1866 ;  elected  for 
a  new  term  at  the  general  election  of  that  year,  commencing  January,  1867 ; 
deceased  on  the  12th  of  June,  1867 ;  and  Henry  O'Connor,  of  Muscatine, 
was  during  the  same  month,  by  the  Governor,  appointed  to  fill  the  vacancy. 

HENRY  O'CONNOR ;  appointed,  as  above  stated,  in  June,  1867,  to  fill  the 
vacancy  caused  by  the  death  of  Attorney-General  Bissell,  until  the  October 
election ;  whereat  he  was  by  the  people  elected  to  fill  the  remainder  of  that 
term.  At  the  general  election  of  1868  he  was  re-elected  for  a  new  term, 
commencing  January  1,  1869 ;  again  re-elected  for  the  term  commencing 
January  1, 1871 ;  resigned  February  15, 1872. 

M.  E.  CUTTS  was,  by  the  Governor,  appointed  to  fill  the  vacancy  thus 
occasioned.  At  the  general  election  of  that  year  he  was  elected  by  the 
people  for  a  new  term,  commencing  January  1,  1873,  which  will  expire 
December  31, 1874, 


KEPOETEES  AND  EEPOETS  OF  THE  SUPEEME 

COUET. 


EASTIN  MORRIS ;  from  1839  tol847 ;  1  volume  (Moms'  Reports)  containing 
decisions  of  Justices  Mason,  Williams,  Wilson,  Hastings. 

GEORGE  GREENE  ;  from  184:8  to  1855 ;  4  volumes  (Greene's  Reports)  con- 
taining decisions  of  Judges  Gbeene,  Williams,  Kinney  ;  volume  1  also  con- 
tains decisions  of  Wilson,  J. 

WM.  PENN.  CLARKE ;  from  1855  to  1859 ;  8  volumes  (1,  2,  8,  4,  5,  6,  7,  8 
Iowa)  containing  decisions  of  Judges  Wright,  Woodwabd,  Isbell  ;  volumes 
1  and  2  (1  and  2  Iowa)  contain  also  decisions  of  Judge  Stockton,  who 
resigned  in  consequence  of  ill  health. 

THOMAS  F.  WITHROW;  from  1859  to  January,  1867;  13  volumes  (9, 
10,  11, 12, 18,  14,  16,  16, 17,  18,  19,  20,  21  Iowa),  first  two  of  which  (9  and 
10)  include  decisions  of  Judges  Wright,  Woodwakd,  Stockton  ;  the  next 
four  (11,  12,  13,  14  Iowa)  and  part  of  the  fifth  (15  Iowa)  contain  decisions 
of  Judges  Wright,  Baldwin,  Lowe;  the  remainder  of  that  volume  (15 
Iowa)  and  the  succeeding  six  (16, 17,  18,  19,  20,  21  Iowa)  contain  the  decis 
ions  of  Judges  Dillon,  Wright,  Cole,  Lowe. 

EDWARD  H.  STILES ;  from  January,  1867,  to  January  1875 ;  13  volumes 
to  the  present  tim#  and  covered  by  this  Digest  (22,  23,  24,  25,  26,  27,  28, 
29,  30,  31,  32,  33,  34  Iowa).  First  (22  Iowa)  and  part  of  second  (23  Iowa) 
contain  decisions  of  Judges  Dillon,  Wright,  Cole,  Lowe  ;  the  remainder 
of  that  volume  (23  Iowa),  the  four  subsequent  ones  (24,  25,  26,  27)  and  part 
of  the  fifth  (28  Iowa)  contain  decisions  of  Dillon,  Wright,  Cole,  Beck  ; 
the  remainder  of  28  Iowa  and  part  of  succeeding  volume  (29  Iowa)  contain 
decisions  of  Judges  Wright,  Cole,  Beok,  Williams  ;  the  remainder  of  29 
Iowa  and  the  five  subsequent  volumes  (30,  31,  32,  33,  34  Iowa)  contain 
decisions  of  Judges  Cole,  Beck,  Day,  Miller. 


Present  Clerk  of  the  Supreme  Court: 

CHARLES  LINDERMAN. 


PRESENT  JUDGES  OF  THE  DISTRICT  COURT. 


First  Judicial  District: 
JOSHUA  TRACY,  Burlington,  Des  Moines  county. 

Second  Judicial  District: 
MORRIS  J.  WILLIAMS,  Ottumwa,  Wapello  county. 

$ 

Third  Judicial  District: 
SAMUEL  FORREY,  Leon,  Decatur  county. 

Fourth  Judicial  District: 
HENRY  FORD,  Sioux  City,  Woodbury  county. 

Fifth  Judicial  District: 
HUGH  W.  MAXWELL,  Indianola,  Warren  county. 

Sixth  Judicial  District: 
BZEKIEL  S.  SAMPSON,  Sigourney,  Keokuk  county. 

Seventh  Judicial  District: 
WILLIAM  F.  BRANNAN,  Muscatine,  Muscatine  county. 

Eighth  Judicial  District: 
JAMES  H.  ROTHROCK,  Tipton,  Cedar  county. 

Ninth  Judicial  District: 
DAVID  S.  WILSON,  Dubuque,  Dubuque  county. 

Tenth  Judicial  District: 
MILO  McGLATHERTY,  West  Union,  Fayette  county. 

Eleventh  Judicial  District: 
DANIEL  D.  CHASE,  Webster  City,  Hamilton  county. 

Twelfth  Judicial  District: 
GEORGE  W.  RUDDICK,  Waverly,  Bremer  county. 

Thirteenth  Judicial  District: 
JOSEPH  R.  REED,  Council  Bluffs,  Pottawattamie  county. 

The  terms  of  office  of  all  the  Judges  of  the  District  Courts,  except  for  the  twelfth  and 
thirteenth  districts,  expire  on  the  Slst  of  December,  1874.  Those  for  the  twelfth  and 
thirteenth  expire  on  the  31st  of  December,  1876. 


PRESENT  JUDGES  OF  THE  CIRCUIT  COURT. 


First  Judicial  Circuit: 
JOHN  B.  DRAYER,  Mt  Pleasant^  Henry  county. 

Second  Judicial  Circuit: 
ROBERT  SLOAN,  Keosauqua,  Van  Buren  county. 

Third  Judicial  Circuit: 
J.  W.  HEWITT,  Red  Oak,  Montgomery  county. 

Fourth  Judicial  Circuit: 
ADDISON  OLIVER,  Onawa  City,  Monona  county. 

Fifth  Judicial  Circuit: 
JOHN  MITCHELL,  Des  Moines,  Polk  county. 

'Sixth  Judicial  Circuit: 
LUCIEN  C.  BLANCHARD,  Montezuma,  Poweshiek  county. 

Seventh  Judicial  Circuit: 
DANIEL  W.  ELLIS,  Lyons,  Clinton  county. 

Eighth  Judicial  Circuit: 
JOHN  McKEAN,  Anamosa,  Jones  county. 

Ninth  Judicial  Circuit: 
SYLVESTER  BAGG,  Waterloo,  Black  Hawk  county. 

Tenth  Judicial  Circuit: 
CHARLES  T.  granger,  Waukon,  Allamakee  county. 

Eleventh  Judicial  Circuit: 
JOHN  H.  BRADLEY,  Marshalltown,  Marshall  county. 

Twelfth  Judicial  Circuit: 
ROBERT  G.  REINIGER,  Charles  City,  Floyd  county. 

Thirteenth  Judicial  Circuit: 
T.  R  STOCKTON,  Sidney,  Fremont  county. 

4 

The  terms  of  office  of  all  the  Circuit  Judges  commenced  on  the  6th  day  of  January,  1873, 
and  terminate  on  the  31st  day  of  December,  1876.  The  boundaries  of  the  Judicial  Circuits 
are  the  same  as  the  boundaries  of  the  Judicial  Districts. 
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ABATEMENT. 

I.  Causes  op. 

a.  OeneraUy, 

b.  Pendeiiey  of  another  action, 
e.  Defect  of  parties. 

d.  Death  and  reHgnaUon. 

e.  Transfer  of  cause  of  action, 

f.  Other  maiters, 

II.  Practice  in. 

III.  Effect  op  Sustaining  Plea. 


I.  Causes  OP. 

a.  OeneraUy, 
L  Floas  in  abatement  not  abolished.    Pleas 
to  the  jurisdiction  of  the  court,  of  another  ac- 
tion pending,  of  mis-joinder  and  non-joinder  of 

*■  The  foUowiiifi^  statutes  seem  necessaiy  to  a 
clear  understanding  of  the  text. 

The  Code  of  1851  took  effect  on  the  let  day  of 
July,  1851.  The  following  sections  are  referred 
to  in  the  text : 

Sbc.  IfiOS.  Actions  do  not  abate  by  the  death,  mar- 
rlaffc,  or  other  disability  of  either  party,  or  by  the 
transfer  of  any  Interest  therein,  if  from  the  nature 
of  the  case  the  cause  of  action  can  survive  or  con- 
tinue. 

Sec.  1009.  In  such  cases  the  court,  on  motion,  may 
allow  the  action  to  be  continued  by  or  a^^alnst  his 
representative,  or  successor  In  Interest. 

S£C.  2502.  Unless  from  the  necessity  of  the  case, 
no  cause  of  action  ex  delieto  dies  with  either  or  both 
the  parties,  but  the  prosecution  thereof  may  be  com- 
menced or  continued  by  or  against  their  respective 
representatives. 

These  provisions  were  superseded  by  chapter 
138  and  section  2794  of  the  Revision  1860,  which 
took  effect  Sept.  1, 1860.  We  set  out  the  only 
sections  which  have  been  construed  by  the 
court: 

Sec.  2TM.  No  action  shall  abate  by  the  transfer  or 
asulj^nment  of  any  Interest  therein  during  its  pen- 
dency. In  case  of  the  marriage  of  a  female  party, 
the  fact  being  suggested  on  the  record,  the  husband 
may  be  made  a  party  with  his  wife,  whenever  neces- 


parties,  are  as  legitimate  now  as  before  the  abo* 
lition  of  all  technical  forms  of  actions  and  of 
pleadings.  Roop  v.  Seaton,  4  G.  Gr.  252 ;  BaUzell 
V.  Noeler,  1  Iowa,  588 ;  Baweon  v.  Ouiberaon,  6 
Ibid.  507. 

5.  Pendency  of  another  action. 

2.  Dismissal  of  action.  Where  after  a  plea 
of  another  action  pending  was  filed,  the  plain- 
tiff dismissed  the  action  pleaded  before  the 
trial  upon  the  plea,  it  was  held  that  the  plea 
should  be  sustained  notwithstanding  such  dis- 
missal.   Ratoson  v.  GuibersoUy  6  Iowa,  507. 

3.  Creditor's  bilL  An  action  pending  in  the 
district  court  of  the  United  States,  brought  by 
a  creditor  against  an  assignee  to  set  aside  an 
assignment  made  for  the  benefit  of  creditors  as 
fraudulent,  is  not  necessarily  a  bar  to  a  snbse- 
quent  action  in  the  courts  of  the  State  by  the 

sary.  In  case  of  any  other  transfer  of  Interest,  the 
action  may  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  person  to  whom 
the  transfer  or  assignment  is  made  to  be  substituted 
In  the  action,  proper  orders  being  made  as  to  security 
for  costs. 

Sbc.  3467.  No  cause  of  action,  ex  ddictOy  dies  with 
either  or  both  the  parties,  but  the  prosecution  thereof 
may  be  commenced  or  continued  by  or  against  their 
personal  representatives. 

These  were  superseded  by  the  Laws  of  1862, 
chap.  174,  sec.  4,  as  follows : 

Sec.  4.  Chapter  188  of  the  Kevision  of  1860  is  hereby 
repealed,  and  tlie  following  Is  substituted  therefor: 
Sec.  84d7.  Actions,  either  &c  coutroctu  or  ex  delicto^  do 
not  abate  by  the  death,  marriage,  or  other  disability 
of  either  party,  nor  by  the  transfer  of  any  interest 
therein,  if  from  the  legal  nature  of  the  case  the 
cause  of  action  can  survive  or  continue.  In  such 
cases,  the  court  may,  on  motion,  allow  the  action  to 
be  continued  by  or  against  his  legal  representative, 
or  successor  In  interest ;  but  In  case  of  the  death  of 
a  defendant,  a  notice  shall  be  served  upon  his  repre- 
sentative, under  the  direction  of  the  court. 

This  by  its  terms  expressly  repeals  chap.  138, 
Revision  1860,  which  contained  sec.  3407,  but  its 
effect  is  also  to  supersede  sec.  2704.  It  seems 
to  have  been  so  uudei»tood  in  Shafer  v.  Qrlmea, 
23  Iowa,  550. 
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same  creditor  agaiofit'thiffjECgsignor,  assignee  and 
other  creditors  •ip\  discovery,  marshaling  of 
assets  and  ^•^ftiJOjiction  to  restrain  the  pay- 
ment  of  *iliVld£Dds    under    such  assignment. 
Wux^*^uii^n  db  Mc  Veigh  v.  JSdrt,  18  Iowa,  515. 
•^'"^I^ere  relief  is  attainable  by  oross-bill  in 
• .  alibtber  action.    The  fact  that  there  Is  another 
•**•    •  *^^^oii  pending  in  which  both  the  present  plain- 
*•  '  •  *•  *  tiff  and  defendant  are  parties,  and  in  which  the 
present  plaintiff  might,  by  cross-petition,  obtain 
against  the  defendant  the  relief  he  now  seeks, 
does  not  abate  the  suit.    Otbom  v.  Cloud,  23 
Iow&,  104. 

6.  The  granting  of  letters  of  administration 
by  the  county  court  does  not  constitute  an  ac- 
tion pending  which  may  be  pleaded  to  abate 
another  brought  by  a  creditor  of  the  estate 
against  the  administrator  for  an  account  of  prop- 
erty received,  and  to  sell  a  sufficient  amount  for 
the  payment  of  debts.  Waples  v.  Marsh,  19 
Iowa,  381. 

6.  The  pendency  of  an  action  at  law  brought 
by  the  original  payee  of  a  note  secured  by  mort- 
gage, is  not  a  bar  to  a  proceeding  in  equity,  by 
an  assignee  of  the  note,  to  foreclose  the  mort- 
gage.   Guest  V.  Byington,  14  Iowa,  30. 

7.  Reversed  Judgment  by  confession.  A 
judgment  by  confession  on  an  insufficient  power, 
is  not,  after  it  has  been  reversed  by  an  appel- 
late court,  a  bar  to  another  suit  on  the  same 
cause  of  action,  though  it  was  reversed  by  the 
supreme  court,  and  had  been  remanded  to,  and 
at  the  time  the  second  action  was  commenced 
was  nominally  pending  in,  the  court  below. 
Edgar  v.  Ghreer  et  cU,,  10  Iowa,  279. 

c.  Defect  of  parties, 

8.  Non-Joinder:  husband  and  wife.  Whether 
in  an  action  of  slander  by  a  married  woman  who 
sues  as  a  feme  sole,  the  non-joinder  of  the  hus- 
band can  be  taken  advantage  of  by  motion,  in- 
stead of  by  plea  in  abatement ;  and  whether 
such  non-joinder,  however  objected  to,  would  be 
sufficient  to  abate  the  suit,  qiiere.  Smith  v.  Si- 
lence, 4  Iowa,  324. 

9. iJnderthe  Revision  of  1860,  the  hus- 
band is  a  necessary  party  to  an  action  for  the 
slander  of  the  wife,  certainly  when  the  words  are 
actionable  per  se.    Eaders  v.  Beck,  18  Iowa,  86. 

d.  Death  and  resignation. 
10.  Torts.    Since  the  Code  of  1851  took  ef- 
fect, the  death  of  the  defendant  does  not  abate 
suits  for  personal  injuries  or  for  libel.    Carson 


V.  2fcFadden,  10  Iowa,  91;  McKirUay  v  Mc- 
Gregor, Ibid.  111. 

11.  An  action  for  seduction  does  not  abate  by 
the  death  of  the  plaintiff.  Shafer  ▼.  Grimes, 
23  Iowa,  550. 

12.  In  divorce  the  cause  of  action  cannot 
survive  the  death  of  either  party,  and  such 
death  operates  to  abate  the  action.  Barney  v. 
Barney,  14  Iowa,  189. 

13.  Modification  of  decree  of  divorce.  A 
proceeding  by  a  divorced  wife  against  the  hus- 
band, under  the  statute  providing  for  a  modifi- 
cation of  the  decree,  as  to  the  support-  provided 
for  the  wife,  abates  by  the  death  of  the  hus- 
band. Stockton,  J.,  dissenting.  O^Hagan  v. 
(yRaganfAi  Iowa,  509. 

14.  Death  of  partner.  When  a  partner  dies 
pending  an  action  against  the  firm  of  which  he 
is  a  member,  the  action  may  be  continued 
against  the  survivors.  Childs,  Sanford  cfc  Co.  v. 
John  Hyde  d  Co.,  10  Iowa,  294. 

16. Joinder  of  administrator.      In  such 

an  action  the  administrator  of  the  decedent  can- 
not be  joined  with  survivor  as  a  defendant. 
IMd. 

'  16. Judgment.    After  death  of  the  party  is 

suggested,  if  it  is  desired  to  render  judgment 
against  him,  the  administrator  should  be  brought 
in  by  proper  proceedings.  Nelson  v.  Gray,  2 
G.  Gr.  397. 

17. Joint  and  several  obligors.    The  same 

rule  applies  to  actions  against  the  makers  of 
joint  and  several  promissory  notes  or  official 
bonds.  Pecker  v.  Cannon  and  Scott* s  Admt>^*S' 
trators,  11  Iowa,  20 ;  Marsfi  v.  GodreUand  ScotVs 
Administrators,  Ibid.  474 ;  Williams  v.  Scott's 
Aministrators,  Ibid.  475  ;  The  County  of  Wapello 
V.  Bigham,  10  Ibid.  39 ;  Barlow  and  Townsend 
V.  Scotfs  Administrators  et  cU.,  12  Iowa,  63. 

18. cases  under  Revision  of  I860.  Un- 
der section  2764,  Revision  of  I860,*  an  action  may 
be  maintained  either  against  the  survivors,  or 
the  administrator  of  the  deceased  obligor ;  and 

•  Revision  of  1800,  sec.  S764.  Where  two  or  more  per- 
sons are  bound  by  contract,  or  by  Judtrment,  decree 
or  statute,  whether  Jointly  only  or  Jointly  and  sev- 
erally, or  severally  only,  and  Includingr  the  parties  to 
nefirotlable  paper,  common  orders  and  checks,  and 
sureties  on  the  same,  or  separate  instruments  —  the 
action  thereon  may,  at  the  plaintiff's  option,  be 
brouffht  atralnstany  or  all  of  them.  When  anyone 
of  those  so  bound  are  dead,  the  action  may  be 
brought  af(alnst  any  or  all  the  survivors,  with  any  or 
all  of  the  representatives  of  the  decedent  —  or 
affainst  any  or  all  such  representatives.  An  action 
or  Judgment  against  any  one  or  more  of  several  per- 
sons Jointly  bound  shall  not  be  a  bar  to  proceedings 
against  the  others. 
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this  whetker  the  death  occurred  before  or  after 
the  Revision  took  effect  as  a  statute.  BeXUm 
4t  Go,  Y.  Braden,  Administrator,  18  Iowa,  365. 

19.  Rmignation  of  guardian.  Proceedings  bj 
a  guardian  for  license  to  sell  the  real  estate  of 
the  ward,  do  not  abate  by  the  resignation  of  the 
guardian,  but  may  be  prosecuted  to  judgment  by 
his   successor.     Wade  v.  Carpenter,  4  Iowa,  361. 

e.  Transfer  of  cause  of  action, 

20l  Traiuferofjndgment  to  be  recovered.  A 
transfer  by  the  plaintiff,  after  the  commence- 
ment of  the  action,  of  the  judgment  which  may 
be  recovered,  without  transferring  the  chose  in 
action,  does  not  abate  the  suit.  AUen  v.  IfeiO' 
berry,  8  Iowa,  65. 

21. of  the  cause  of  action.     Where  the 

property  in  a  promissory  note  is  transferred 
during  the  pendency  of  au  action  thereon,  the 
suit  does  not  thereby  abate  ;  but  the  purchaser 
may  be  substituted  for  the  original  plaintiff, 
though  he  did  not  derive  his  right  by,  through 
or  under  such  plaintiff.  In  such  case  the  rights 
of  defendant  remain  unafiected.  Ferry  v.  Page, 
8  Iowa,  455. 

/.  Other  mcUters, 

22.  Kul  tiel  corporation.  The  plea  of  nul 
tiel  corporation  goes  to  the  disability  or  existence 
of  the  plaintiff,  and  is,  in  the  nature  of  a  plea 
in  abatement.  Cook  v.  Steuben  County  Bank,  1 
G.  Gr.  447 

23.  I>einandnot  doe.  In  an  action  upon  a 
promissory  note,  the  defense  set  up  in  the  an- 
swer ^was,  that  the  plaintiff,  for  a  good  consid- 
eration, agreed  to  extend  the  time  of  payment, 
and  that  under  such  agreement  'the  note  was 
not  yet  due.  It  was  held  that  the  answer  was 
a  good  plea  in  abatement,  and  that  a  demurrer 
thereto  should  have  been  overruled,  and  this 
though  the  agreement  to  extend  was  not  in 
writing.  Cox  and  SluUey  v.  CarreU  db  Co.,  6 
Iowa,  850. 

n.  Practice  in. 

24.  In  criminal  cases  the  defendant  may 
move  to  set  aside  an  indictment  on  the  ground 
that  it  was  not  found  by  a  legally  constituted 
grand  jury.  N'orris*  House  v.  The  State,  3  G. 
Gr.  513. 

26.  When  a  party  has  been  held  to  answer 
for  a  criminal  offense,  and  is  under  arrest  or  has 


given  bail,  he  cannot  object  after  indictment 
found,  by  plea  in  abatement  or  otherwise,  to  the 
manner  in  which  the  grand  jury  was  selected 
and  drawn.  Dixon  v.  The  State,  3  Iowa,  416 ; 
The  State  of  Iowa  v.  Hinkle,  6  Ibid.  380. 

26  Second  indictment.  Where  an  indict- 
ment was  reached  for  trial  it  was  said  to  be  lost, 
and  another  was  returned  for  the  same  offense. 
Before  trial  the  second  indictment  was  quashed 
and  the  first  one  was  found.  Held,  that  after 
the  second  indictment  was  quashed  it  could  not 
be  pleaded  in  abatement  of  the  first.  Reddan 
V.  TJie  State,  4  G.  Gr.  137. 

27.  Under  the  Code  of  1851,  a  plea  to  an  in- 
dictment setting  up  objections  to  the  manner  in 
which  the  grand  jury  had  been  selected  and 
drawn,  where  it  relies  upon  matters  outside  the 
record,  must  be  verified ;  and  if  not  verified,  it  is 
demurrable.  The  State  of  Iowa  v.  Hinkle,  6 
Iowa,  ;183  ;  StvUenberger  v.  Ward,  8  Ibid.  425. 

28.  In  civil  cases ;  defect  of  parties.  Where 
a  defect  of  parties  is  apparent  upon  the  face 
of  the  record,  it  may  be  taken  advant<age  of 
by  demurrer.  When  not  thus  apparent  it 
must  be  set  up  in  the  answer.  When  set  up 
in  the  answer  it  is  a  question  for  the  considera- 
tion of  the  jury,  and  cannot  be  determined  by 
the  court  upon  a  motion  based  upon  a  part  of 
the  evidence.    Enders  v.  Beck,  18  Iowa,  86. 

29.  Bflisnomer  can  be  taken  advantage  of 
only  by  plea,  unless  the  defect  is  apparent  upon 
the  face  of  the  record.  Dams  v.  David,  1  G. 
Gr.  427. 

30.  Bflij^oinder  when  apparent  on  the  face  of 
the  petition  should  be  raised  by  demurrer. 
Roop  V.  Seaton,  4  G.  Gr.  252. 

31.  Defense:  transfer.  When  the  defend- 
ant relies  upon  a  transfer  after  the  commence- 
ment of  the  action  of  the  claim  upon  which  it 
is  founded,  he  must  plead  affirmatively  that 
such  claim  is  the  property  of  another  than  the 
plaintiff,  naming  the  real  owner ;  and  that  the 
plaiiktiff  is  not  the  real  party  in  interest.  AUen 
Y.  Newberry,  8  Iowa,  65. 

32.  Title  of  ofiice.  When  a  plea  in  abate- 
ment puts  in  issue  plaintiff's  right  to  an  office,  it 
is  incumbent  upon  him  to  show  that  he  is  an 
officer  de  jure  as  well  as  de  facto.  Davis  v. 
MoffUt,  4  G.  Gr.  92. 

33.  Verification.  Under  the  Revised  Statutes 
of  1843,  p.  47,  sec.  1,  all  pleas  in  abatement  were 
required  to  be  verified.  Saum  v.  The  Board  of 
Commissioners  of  Jones  Co.,  1  G.  Gr.  165. 


ABDUCTION  — ACCORD  AND  SATISFACTION. 


What  is  Accord  and  Satisfaction. 


34.  Fresumptionji :  waiver.  Where  the  rec- 
ord shows  that  a  plea  in  abatement  was  filed, 
and  that  other  issues  were  joined,  and  that  the 
cause  was  submitted  to  the  court,  but  is  silent 
as  to  any  action  upon  the  plea,  it  will  be  pre- 
sumed that  it  was  abandoned  or  waived.  Starr 
and  WUwn  v.  Burgess,  Mor.  488 ;  8aum  v.  The 
Board  of  Commissioners  of  Jones  Go,,  1  G.  Gr. 
165 ;  Cook  et  ai,  y.  The  Steuben  County  Bank, 
Ibid.  447. 

36. issues  tried.    Where  the  record  in  an 

action  by  an  administrator  shows  that  a  plea  in 
the  nature  of  a  plea  in  abatement  and  an  an- 
swer were  filed ;  that  the  cause  came  on  for 
hearing  upon  the  pleadings,  exhibits  and  proofs, 
and  that  proof  was  made  of  the  authority  of 
the  administrator  to  bring  the  suit,  the  supreme 
court  will  presume  that  the  cause  was  tried  on 
its  merits,  and  not  upon  the  plea.  McClure, 
Admr.,  v.  Bates,  12  Iowa,  77. 

36 ruling  on  demurrer.  Where  a  de- 
murrer raised  two  questions,  one  of  misjoinder 
and  one  of  general  right  to  recover,  and  the  rec- 
ord shows  that  the  demurrer  was  sustained  with- 
out showing  on  which  ground  the  ruling  was 
based,  it  will  be  presumed  that  it  was  on  the 
ground  which  abated  the  present  action  alone. 
Oriffln  V.  Seymour,  15  Iowa,  30. 

37. dismissal  of  aotion.  When  the  action 

pleaded  was  dismissed,  and  the  record  does  not 
show  whether  it  was  before  or  after  the  plea 
was  filed,  the  supreme  court  will  presume,  if 
the  plea  was  sustained,  that  it  was  not  dismissed 
until  after  the  filing  of  the  plea.  Batoson  v. 
Ouiberson,  6  Iowa,  507- 

38.  Waiver  of  plea.  A  plea  of  abatement  to 
the  summons  is  waived  by  an  application  for  a 
continuance.    HotchJciss  v.  T/iompson,  Mor.  156. 

39.  It  should  be  called  np  before  trial.  If 
the  defendant  goes  to  trial  on  the  merits  with- 
out  any  disposition  being  made  of  the  plea,  the 
supreme  court  will  not  reverse  the  judgmei^ton 
the  ground  that  the  plea  was  undisposed  of. 
Starr  and  Wilsoii  v.  Burgess,  Mor.  438  ;  Saum  v. 
Board  of  Comm.  of  Jones  County,  1  G.  Gr.  165 ; 
Cook  V.  Steuben  County  Bank,  Ibid.  447, 463. 

III.  Effect  of  Sustaining  Plea. 

40.  The  quashing  of  a  writ  of  replevin  abates 
the  writ  but  not  the  suit.  Beurd  v.  Smith,  9 
Iowa,  50 ;  Minott  v.  Vineyard,  sheriff,  11  Ibid.  90. 

41.  The  dissolution  of  an  injunction  does  not 


necessarily    abate    the    suit  in  which  it  was 
granted.    Massie  v.  Mann,  17  Iowa,  131. 

42  •  Amendments.  The  common-law  effect 
of  a  plea  in  abatement  has  been  abolished  by 
the  Code.  After  such  a  plea  has  been  filed  and 
sustained,  the  parties  may  amend.  Bawson  v. 
Ghiiberson,  6  Iowa,  507 ;  Arbuekle  v.  Bowman, 
Ibid.  70 ;  Hunt  v.  Collins,  4  Ibid.  56 ;  Boop  v. 
Clark,  4  G.  Gr.  294. 

See  Pleading  ;  Practice. 


ABDUOnON. 

See  Crdonal  Law. 

ABORTION. 

See  Criminal  Law. 

ABSBNOE. 

See  Eyidencb. 

ACOBPTANOB. 


See  Bills   and   Notes  j   Contracts  ;  Ook- 
tetance;  Sales. 


AOOBSSORT. 

See  Criminal  Law. 


ACCORD  AND  SATISFACTION. 

1.  What  is  aocord  and  satisfiiction.  An  ac- 
cord and  satisfaction  arises  when  there  is  an- 
other agreement  between  the  parties,  which  is 
itself  a  satisfaction  for  the  debt  by  the  former 
contract,  or  when  such  second  agreement  has 
been  executed.  When  it  is  not  expressly  stipu- 
lated that  the  second  agreement  is  not  itself  a 
satisfaction  of  the  first,  its  execution  is  necessary 
to  constitute  accord  and  satisfaction.  Ball  v. 
Smith,  10  Iowa,  45. 

2.  General  rule.  To  constitute  a^egal  bar  to 
an  action  there  must,  have  been  not  only  an 


ACCORD  AND  SATISFACTION. 


Accord  and  Tender  of  Satisfaction. 


agreement  or  accord,  bat  full,  sufficient  and 
complete  satisfaction.  Janes,  Scott  dh  Co.  r. 
Fennimore,  1  G.  Gr.  134 ;  Frentress  v.  Ma/rJde, 
2  Ibid.  553 ;  Woodwa/rd  v.  WiUard,  83  Iowa,  542. 

3.  Accord  and  tender  of  satiafiMtion. 
Whether  an  accord  with  a  tender  of  satisfaction 
not  accepted  constitutes  a  good  defense,  quere. 
It  certainly  may  be  set  up  by  way  of  set  off, 
counterclaim,  or  cross  demand,  according  to  the 
circumstances.    Branner  v.  Piper j  25  Iowa,  400. 

4.  Where  second  agreement  is  satiafoction. 
When  the  question  is  presented  as  to  whether 
or  not  the  second  ag^reement  is  both  an  accord 
and  satisfaction,  the  courts  will  inquire  whether 
or  not  the  promisee  has  surrendered  or  retained 

'  that  upon  which  he  could  maintain  his  former 
remedy,  whether  any  securities  have  been  given 
up,  whether  a  release  or  receipt  has  been  exe- 
cuted, whether  the  new  contract  is  of  a  higher 
grade  than  the  old,  whether  the  second  agree- 
ment is  supported  by  any  new  consideration,  or 
other  matters  of  a  similar  character.  Each  case 
must  be  determined  upon  its  own  circumstances. 
HaU  v.  SmUh,  10  Iowa,  45  and  15  Ibid.  584. 

4.  Promiae  of  payment.  A  replevin  suit 
was  dismissed  by  consent  of  parties  on  the 
promise  of  one  of  the  obligors  in  the  replevin 
bond  to  pay  a  certain  sum  at  a  future  time  to 
the  defendant  in  replevin.  It  was  held  that 
this  did  not,  as  an  accord  and  satisfaction,  con- 
stitute a  defense  to  an  action  on  the  replevin 
bond  ;  but,  upon  a  second  appeal,  the  facts  ap- 
pearing clearly  showed  that  a  new  agreement 
was  entered  into  upon  a  new  consideration, 
which  did  constitute  an  accord  and  satisfaction, 
and  a  sufficient  defense.  HaU  y.  Smith,  10  Iowa, 
45  and  15  Ibid.  584. 

6.  FttMiiise  of  third  person.  The  promise 
of  a  third  person  may  operate  as  a  satisfaction. 
Frentress  v.  Markle,  2  Q.  Gr.  553. 

6.  Part  payment:  acquiescence.  There 
must  be  some  consideration  for  a  promise  upon 
the  part  of  the  creditor  to  receive  a  sum  less  than 
the  amount  due  in  full  satisfaction  of  the  greater 
amount.  The  payment  by  the  debtor  of  a  sum 
less  than  the  amount  of  the  debt,  witli  the 
declaration  tha'  it  must  be  in  full  satisfaction, 
the  creditor  remaining  silent,  is  not  a  full  satis- 
faction in  the  absence  of  a  new  consideration. 
SuUitan  et  al.  v.  Finn,  4  G.  Gr.  544. 

7.  General  rule.  A  promise  to  receive  a  part 
9i  a  debt  at  a  day  certain  in  satisfaction  of  the 


entire  debt,  without  consideration,  is  void.  It 
is  otherwise  when  a  portion  is  received  in  full 
satisfaction.    Hughes  v.  McCutchin,  Mor.  154. 

8.  Where  sum  due  is  unliquidated.  The 
principle  that  an  agreement  without  considera- 
tions, to  accept  a  less  sum  than  is  due  in  dis- 
charge of  the  debt,  cannot  be  pleaded  in  bar  of 
an  action  for  the  whole  debt,  does  not  apply 
to  cases  where  the  sum  due  is  unliquidated. 
Cool  V.  Stone,  4  Iowa,  219. 

9.  Whether  there  has  been  a  new  considera- 
tion in  legal  contemplation,  and  whether  the 
accord  has  been  accepted  as  a  satisfaction,  must 
be  determined  from  the  circumstances  of  each 
case.    HcUl  v.  Smith  et  cU.,16  Iowa,  584. 

10.  Account  stated*  The  rules  relating  to 
accord  and  satisfaction  do  not  apply  to  a  settle- 
ment of  unliquidated  demands  in  which  there 
has  been  no  agreement  as  to  the  amount  due, 
and  the  plea  of  account  stated  may  be  a  good 
defense,  though  it  appears  that  the  defendant, 
at  the  time  of  the  statement  of  the  account 
promised  to  pay,  at  a  future  time,  the  amount 
found  to  be  due,  and  that  he  has  not  performed 
such  promise.    Cool  y.  Stone,  4  Iowa,  219. 

11.  A  receipt  given  by  plaintiff  to  defend- 
ant after  suit  has  commenced,  but  before  the 
trial,  acknowledging  payment  in  full  of  all  debts, 
dues  and  demands,  should  not  be  rejected  when 
offered  in  evidence  on  the  trial.  Sinnamon  v. 
Melbourn  et  al.,  4  G,  Gr.  309. 

12.  Illegal  accord.  An  illegal  accord,  as,  for 
instance,  the  exchange  of  property  for  intoxi- 
cating liquors,  constitutes  no  bar.    Ibid, 

13.  In  a  oompromiae  by  which  the  creditor 
agrees  to  take  in  satisfaction  less  than  the 
amount  due  him  from  his  debtor,  if  the  debtor 
fails  to  comply  with  the  terms  of  the  compro- 
mise, the  creditor  is  entitled  to  the  full  amount 
of  the  claim.  McClung  dt  Co.  y.  Lyster,  3  G.  Gr. 
182. 

14.  Assignment  of  collaterals.  The  assign- 
ment of  a  j  adgment  by  a  debtor  to  several  cred- 
itors, as  a  collateral  security  to  guaranty  the 
payment  of  their  demands,  does  not  amount  to 
an  accord  and  satisfaction.  Jones,  Scott  <k  Co.  y. 
Fennimore,  1  G.  Gr.  134. 

16. when  a  satisfaction.  To  constitute  a 

legal  bar  to  an  action  the  satisfaction  must  have 
been  full  and  complete  ;  and  it  should  be  alleged 
and  proved  that  the  assignment  was  made  and 
accepted  in  full  payment  of  the  demand,  and 
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ACCOUNT. 


Action  of  —  Receipt. 


not  merely  as  secaritj  or  contingent  means  of 
payment.  Ibid, 

16.  Ezeoutory  agreement.  E.  and  J.  execu- 
ted their  partnership  note  to  P.  Before  the 
note  became  dae,  they  dissolved  partnership, 
and  it  was  agreed  that  £.  should  take  the 
goods  and  credits,  and  pay  the  debts  of  the  firm. 
F.  approved  the  arrangement  and  promised  to 
return  the  partnership  note  and  take  in  sat- 
isfaction the  individual  note  of  E.,  and  give 
J.  a  receipt;  but  the  old  note  was  not  given 
up  nor  was  a  new  note  or  receipt  given ;  F. 
sued  E.  and  J.  but  obtained  service  and  judg- 
ment only  against  E. ,  who  was  afterward  dis- 
charged from  the  judgment  by  a  decree  in  bank 
ruptcy;  afterward  proceedings  were  commenced 
by  6cire  facias  against  J.  to  make  him  a  party 
to  the  judgment.  Held,  that  the  agreement  be- 
tween the  parties  did  not  show  a  release  to  J., 
or  an  accord  and  satisfaction  ;  that  it  was  only 
an  executory  agreement.  lYentress  v.  Markle 
2  G.  Gr.  553. 

17.  accord  and  release.    An  accord  not 

executed  is  no  bar  to  an  action.  A  release  is  an 
executed  contract  and  must  be  under  seal.  An 
accord  must  be  full,  perfect  and  complete,  and 
in  order  to  have  a  promise  operate  as  a  Satis- 
faction it  must  be  that  of  a  third  person ;  some- 
thing over  and  above  the  original  promise  or 
indebtedness.  Ibid, 


AOOOUNT* 


1.  Action  oL  The  action  of  account  is  obso- 
lete and  cannot  be  brought  in  Iowa.  Stu(tH  v. 
Kerr,  Mor.  240. 

2.  Oash  balance  on  settlement.  An  item  in 
an  account  designated  as  a  "  cash  balance  on 
settlement,  $50.00/'  is  sufficiently  specific. 
(Manibers  v.  Games,  2  G.  Gr.  320. 

3.  Equity  Jurisdiction.  That  matters  of  ac- 
count affect  heirs,  and  relate  to  the  rents,  profits 
and  issues  of  real  estate  in  controversy,  is  not 
sufficient  ground  for  taking  the  cause  into  a 
court  of  equity,  if  such  account  can  be  adjusted 
in  an  action  at  law.     ClaiMsen,  Guardian,  v. 

Tjafrenz,  4  G.  Gr.  224. 

4.  Courts  of  equity  have  jurisdiction  In  cases 
of  mutaal  accounts  where  the  circumstances 
render  a  legal  remedy  inadequate,  or  where  the 


exercise  of  such  a  jurisdiction  will  avoid  a  mul- 
tiplicity of  suits.  White  v.  Hampton,  10  Iowa, 
238. 

6.  ImptroT^ements  under  leaaa  A,  by  written 
lease,  let  premises  to  B,  at  a  specified  rent,  pay- 
able monthly,  and  agreeing  if  B  would  erect 
certain  improvements  on  the  premises,  A  would 
pay  him  the  cost  at  the  end  of  the  term.  B 
erected  the  improvements  and  immediately 
assigned,  in  writing,  his  claim  for  the  cost  there- 
of to  C.  It  was  held,  1.  That  the  contract  as- 
signed was  not  embraced  in  the  class  contem- 
plated by  section  949,  Code  of  1851.  2.  That  it 
was  an  open  account  within  the  provisions  of 
section  951.*    Zugg  v.  Turner,  8  Iowa,  223. 

6.  Presumption  arising  from  lapse  of  time. 

Whether  the  presumed  acquiescence  of  the 
parties  arising  from  the  lapse  of  time,  and 
their  failure  to  object  within  a  reasonable  time, 
amounts  to  an  account  stated,  must  depend 
upon  the  peculiar  circumstances  of  each  case, 
and  the  habits  of  business  and  course  of  trade 
affecting  the  same.  Ibid. 

7.  Receipt:  settlement  A  receipt  showing 
a  settlement  between  the  parties  i&  prima  facie 
evidence  that  they  have  adjusted  all  matters 
touching  the  business  or  venture  to  which  it 
relates ;  and,  until  rebutted,  by  showing  that  it 
was  obtained  by  fraud,  executed  without  proper 
knowledge  of  the  facts,  mistake,  or  the  like,  is 
conclusive  evidence  of  what  it  contains.  The 
burden  of  proof  is  on  the  party  attempting  to 
impeach  it.    Leni  v.  Karrick  et  al^lS  Iowa,  344. 

8.  impeached  for  fraud.    In  equity,  a 

settlement  of  accounts  and  the  execution  of  a 
receipt  will  not  be  considered  as  conclusive 
upon  the  parties  thereto  when  procured  by 
fraudulent  representations.  Hifer  v.  The  Ex- 
ecutors of  Jessup,  11  Iowa,  1X8. 

♦  The  follow!  rijr  are  the  provisions  referred  to 
by  the  court,  Code,  1851 : 

Srg.  949.  Bonds,  due  bllfs,  and  all  ingtmments  in 
writing  by  which  the  makor  promises  to  pay  to 
another,  without  words  of  negottablltty,  a  sum  of 
money,  or  by  which  he  promises  to  pay  s  sum  of 
money  In  property  or  labor,  or  to  pay  or  deliver  any 

{property  or  labor,  or  acknowledges  any  money  or 
abor  or  property  to  be  due,  are  assignable  by  in- 
dorsement thereon  or  by  other  writing,  and  the  as- 
signee shall  have  a  right  of  action  In  his  own  name 
subject  to  any  defense  or  set-olT,  legal  or  equitable* 
which  the  maker  or  debtor  had  against  any  assignor 
thereof  before  notice  of  his  assignment. 

Sec.  951.  When  by  the  terms  of  an  instmmentits 
assignment  is  prohibited,  an  assignment  of  it  shaVI 
nevertheless  bo  valid,  but  tlie  maker  may  avail  him- 
self of  any  defense  or  set-otf  legal  or  equitable 
against  the  assignee  which  he  may  have  against  any 
assignor  thereof  before  suit  la  commenced  thereoii. 


ACKNOWLEDGMENT. 


Who  may  take  Acknowledgment  —  Who  may  make  Acknowledgment. 


9.  gtatament  of  aooount.  Where  a  copart- 
nenhip  was  formed  for  the  purpose  of  working 
a  mining  interest  in  certain  lots  owned  by  the 
copartners,  and  each  was  to  pay  his  equal  pro- 
portion of  the  expenses,  according  to  the  min- 
ing interests  in  said  lots ;  and  where  the  books 
of  the  copartnership  were,  for  a  portion  of  the 
time  engaged  in  mining,  so  kept  that  it  was 
impossible  to  separate  the  expenses,  it  was 
held :  1.  That,  in  stating  the  account  for  the  term 
daring  which  they  were  kept  separately,  each 
partner  should  be  charged  with  his  proportion 
of  the  expenses  incurred  in  raising  mineral  on 
each  lot.  2.  That,  in  stating  an  account  for  the 
time  during  which  they  were  not  thus  kept,  the 
entire  expense  should  be  apportioned  to  each  lot 
in  proportion  to  the  value  of  the  mineral  raised, 
and  the  copartners  charged  in  the  ratio  of  their 
interest  in  each  lot.  Ibid, 

10.  Pleadings :  copy  of  account.  In  an  ac- 
tion for  a  balance  due  upon  a  settlement  of  ac- 
count, it  is  not  necessary  to  append  to  the  peti- 
tion a  copy  of  the  account  which  was  the  basis  of 
Ruch  settlement.  Bitehier  y.  Heed,  11  Iowa, 
183. 

11.  Interest.  In  the  absence  of  any  express 
contract,  interest  should  be  computed  on  sums 
found  due  on  account  at  the  rate  of  six  per 
cent  per  annum,  commencing  six  months  from 
the  date  of  the  last  item.  White  v.  Ga/mpton, 
10  Iowa,  238. 

12.  ContinuoQii  aooount.  A  demand  for  work 
and  labor  performed  at  two  different  periods 
of  time,  under  different  contracts,  does  not  con- 
stitute a  continuous,  open,  current  account. 
Shorick,  Guardian f  v.  BrtLce,  21  Iowa,  305. 

13.  PartnerahJp-  Some  rules  for  the  state- 
ment of  accounts  between  partners  are  stated 
under  the  head  of  Partnership. 

14.  Mortgage.  For  rules  for  accounting  rents 
and  profits  in  mortgage  redemptions,  see  title 
Mortgages. 


*  Sections  2223,  2227.  Revision  1860(1955,  1058, 
Code  of  1873),  are  as  follows :  If  acknowled^d 
within  the  State,  it  must  be  before  some  court 
having  a  seal,  or  some  judf^e,  justice,  or  clerk 
thereof,  or  some  justice  of  the  peace,  or  notary 
public. 

The  court  or  person  taking  the  acknowledg- 
ment most  indorse  upon  the  deed  a  certificate, 
setting  forth   the  following    particulars: 

1.  The  title  of  the  court  or  person  before  whom 
the  acknowledgment  was  taken. 


AOENOWIiEDGBOINT.* 

I.  Who  may  take  Acknowledgment. 
II.  Who  may  make  Acknowledgment. 
III.  Defective  Acknowledgment. 

IV.   SUPFICIENijY    and    effect    OF    CERTIFI- 
CATE. 


L  Who  may  tare  Acknowledgment. 

I.  By  party  in  interest.  A  person  own- 
ing an  interest  or  share  in  a  tract  of  land  may 
take  an  acknowledgment  of  a  deed  executed  by 
another  person  owning  a  distinct  interest  or 
share  in  the  same  land,  conveying  such  share 
or  interest  to  a  third  person.  Dussaume  et  al.  v. 
Burnett  et  al.,  5  ^owa,  95. 

2. by  deputy  olerk.    The  record  copy 

of  a  deed  executed  in  1846  was  offered  in  evi- 
dence, but  was  excluded  by  the  court  because 
the  acknowledgment  was  signed  J.  S.  D.,  clerk 
of  the  district  court  of  Des  Moines  county,  by  J. 
W.  W.,  deputy.  Held,  that  a  deputy  clerk  of 
the  district  court,  appointed  under  the  act  of 
July  81, 1840,  was  authorized  to  certify  acknowl- 
edgments of  deeds,  and  that  the  court  erred  in 
excluding  the  record  upon  that  ground.  Wood- 
ward, J.,  dissenting.  Abrams  v.  Ervin,  9 
Iowa,  87. 

3.  semble,    that   an   acknowledgment 

taken  before  a  deputy,  and  signed  with  his  own 
name  without  showing  his  principal,  would  not 
be  valid.  Ibid. 

4. by  person  interested  as  grantee.    An 

acknowledgment  of  an  instrument  taken  and 
certified  by  a  person  interested  in  it  as  grantee 
should  not  be  admitted  to  record ;  and  a  record 
thereof  would  not  operate  as  constructive  notice 
to  a  subsequent  purchaser.  Wilson  v.  Traer 
<ft  Co.,  20  Iowa,  231. 

II.  Who  may  make  Acknowledgment. 

6.  By  attorney.  It  seems  that  an  acknowl- 
edgment of  a  deed  by  an  attorney  in  fact,  as 

2.  That  the  person  making  the  acknowledg- 
ment was  personally  known  to  at  least  one  of 
the  judges  of  the  court,  or  to  the  oflScer  tiUcing 
the  acknowledgment,  to  be  the  identical  person 
whose  luime  is  affixed  to  the  deed  as  grantor,  or 
that  such  identity  was  proved  by  at  least  one 
credible  witness  (naming  him). 

3.  That  such  person  acknowledged  the  instru- 
ment to  be  his  voluntary  act  and  deed. 


ACKNOWLEDGMENT. 


Defective  Acknowledgment. 


Buch,  purporting  to  be  the  yoluntarj  act  and 
deed  of  his  principal,  is  in  conformity  with  sec- 
tion 2252  of  the  Revision ;  but  if  it  were  not,  it 
being  in  substantial  conformity  with  the  stat- 
ute, would  be  cured  by  the  subsequent  sec- 
tion (§  2258).    Clan-k  v.  Connor',  28  Iowa,  811. 

6. by  an  agent     An  acknowledgment 

executed  by  an  agent  prior  to  the  act  of  Febru- 
ary 24, 1858  (Rev.,  §§  2251-2264),  was  in  the 
following  form :  "  Before  the  undersigned,  a 
notary  public  for  said  county,  came  J.  M.  B., 
agent  for  N.  M.  B.  and  R.  S.  C,  who  are  person- 
ally known  to  me  to  be  the  identical  peisons 
whose  names  are  affixed  to  the  foregoing  bill 
of  sale,  as  grantors,  and  they  acknowledged  the 
same  to  be  their  voluntary  act  and  deed. "  Hdd, 
sufficient.  Sotoden  db  Co.  v.  Craig,  26  Iowa, 
166. 

III.  Defective  Ackhowledoment. 

7.  Deed  not  acknowleged.  A  deed  not 
acknowledged  is  good  as  to  the  parties  and  all 
other  parties  having  actual  notice.  Blain  v. 
Stevxirt,  2  Iowa,  378 ;  DusMume  et  al.  v.  Bur- 
nett et  al.,  5  Ibid.  96 ;  JHUer  v.  Chittenden  et  al., 
2  Ibid.  315 ;  BeU  d  Co.  v.  Thomas,  Ibid.  384 ; 
WickeraJiam  v.  Beeves  and  MUler,  1  Ibid.  418 ; 
Hopping  v.  Burnum,  2  Q.  Gr.  39 ;  McOatyran  v. 
Ilaupt,  9  Iowa,  83;  Jones  v.  Berkshire  16  Ibid.  248  ; 
Ca/rleton  v.  Byington  etal.,  18  Ibid.  482 ;  Gould  v. 
Woodtoard  4  G.  Gr.  82;  Haynes,  Hutt  <ft  Co.  v. 
Seaehrest  et  al.,  18  Iowa,  455. 

8. A  conveyance  is  valid  and  binding  be- 
tween the  parties,  though  it.  be  neither  acknowl- 
edged nor  recorded.  Lake  et  al.  v.  Gray  et  al.,  30 
Iowa,  415. 

9. married  woman.  And  this  rule  ap- 
plies to  an  acknowledgpoieiit  by  a  married  woman, 
to  a  deed  releasing  her  dower,  or  conveying  the 
estate.  IHd. 

10.  A  mortgage  defeotiv^y  acknon^edged 
is  admissible  iu  evidence  against  the  mortgagor, 
and  also  against  a  subsequent  purchaser,  if  fol- 
lowed by  proof  that  he  acquired  his  title  with 
actual  notice  of  its  existence.  When  such  ad- 
ditional proof  is  not  produced,  the  purchaser 
may  object  for  the  first  time,  on  the  hearing,  to 
the  insufficiency  of  the  acknowledgment.  Jones 
V.  Berkshire  et  al.,15  Iowa,  248. 

11.  Acknowledgment  by  wifs.  Quere  whether 
a  wife  would  be  bound  by  duly  signing  her  name, 
either  by  herself  or  her  agent,  to  a  deed  convey- 
ing real  estate,  without  an  acknowledgment  of 


the  execution  of  the  same,  in  the  manner  pre- 
scribed by  the  statute.  West/all  et  uz.  v.  Lee 
et  al.,  7  Iowa,  12 ;  McHenry  v.  Day  et  ux.,  13 
Ibid.  446 ,  Morris  v.  Sargent  et  al.,  18  Ibid.  90 ; 
Carleton  v.  Byington,  Ibid.  482.  This  ques- 
tion was  subsequently  raised  and  expressly  de- 
cided in  the  affirmative  in  Simms  v.  Hervey,  19 
Iowa,  273. 

12. prior  and  subsequent  to  Oode  of  186 1. 

Prior  to  the  taking  effect  of  the  Ck>de  of  1851 
the  acknowledgment  of  a  wife  was  essential  to 
a  valid  conveyance  of  her  own  property ;  but, 
under  the  Code  of  1861,  and  the  act  of  March 
8, 1858  (Rev.  1860,  §  2266),  the  conveyance  of 
a  married  woman  has  had  the  same  effect  as  a 
conveyance  by  Afemme  sole,  or  by  a  man ;  an  ac- 
knowledgment being  necessary  to  its  admission 
to  record,  but  not  essential  to  its  validity  as  be- 
tween the  parties.  WestfaU  et  ux.  v.  Lee  et  al., 
7  Iowa,  12 ;  McHenry  v.  Day  et  ux.,  13  Ibid. 
445,  distinguished  from  this,  in  this,  that  they 
were  on  instruments  of  date  prior  to  the  act  of 
March  8,  1868.  Simms  v.  Hervey  et  al.,  19 
Iowa,  273 ;  Lake  et  al.  v.  Gr<^  et  al.,BO  Iowa,  414. 

14.  Deed  of  separation.  A  deed  of  separa- 
tion, acknowledged  by  the  husband  and  wife, 
may  be  good  though  not  acknowledged  by  the 
trustee.  Goddard,  as  trustee,  etc.,  v.  Beebe,  4  G. 
Gr.  126. 

14.  Oraatee  not  required  to  aooept.  A 
grantee  is  not  bound  to  accept,  from  his  gran- 
tor, a  deed  purporting  to  have  been,  but  which, 
in  fact,  never  was  acknowledged.  Tatum  v. 
Goforth,  9  Iowa,  248. 

16.  Prooored  by  false  representations. 
Where  a  trust-deed  was  executed,  conveying 
several  town  lots,  including  the  homestead,  and 
it  was  shown  by  the  evidence  tbat  the  wife  exe- 
cuted it  without  reading,  upon  the  statement  of 
her  husband  that  it  conveyed  certain  property 
mentioned,  which  did  not  include  the  home- 
stead, and  the  trustee  and  beneficiary  had  no 
knowledge  of,  and  was  in  nowise  a  party  to 
this  false  representation,  it  was  held  that,  as  be- 
tween the  wife  and  innocent  parties  who  acted 
in  good  faith  in  the  transaction,  she  could  not 
take  advantage  of  such  negligence,  and  make  it 
the  ground  of  relief  against  the  consequences 
of  her  own  signature.  McHenry  v.  Day  et  ux., 
13  Iowa,  445. 

16.  Irreg^ular  acknowledgment :  innocent 
party.    A  wife  will  not  be  permitted  to  take 
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adTantage  of  her  own  irregular  and  wrongful 
acts  in  the  acknowledgment  of  a  deed,  against 
parties  who,  ignorant  of  such  acts,  have  loaned 
money  upon  the  security  thus  acknowledged 
bat  regular  and  fair  upon  its  fade.  Jbid. 

17.  Wl&«re  lignatiire  Is  affixed  by  another. 

An  acknowledgment  of  a  deed  by  the  grantor, 
as  his  voluntary  act,  is  a  sufficient  execution, 
though  the  signature  may  have  been  affixed 
thereto  by  another.  Morris  v.  Sargent  et  al.,  18 
Iowa,  90. 

18.  Acknowledgment  taken  in  another  State. 
A  certificate  of  acknowledgment,  executed  in 
another  State,  and  appended  to  a  deed  convey- 
ing lands  in  this  State,  to  which  there  is  no  seal 
attached  by  the  court  or  officer  taking  the  same, 
nor  any  certificate  under  competent  authority, 
attesting  the  official  character  of  such  officers, 
is  insufficient  under  sections  2245,  2246  of  the 
Revision  of  18fi0.*  Jones  v.  Berkshire  et  al.,  15 
Iowa,  248. 

IV.  Sufficiency  and  Effect  of  Certificate. 

19.  Onrative  Act  of  1868  is  retrospective 
only.  Chapter  33,t  Laws  of  1858  (llev.  1860, 
§§  2255, 2256),  is  retrospective  only,  and  does  not 
cure  defective  acknowledgments  made  after  it 

*  Sections  2345,  :S246,  Revision  of  1860,  are  as 
follows : 

See.  2245.  That  section  1218  of  the  Code  be  amend- 
ed so  as  to  read  as  follows :  Any  deed,  oonveyanoe 
or  other  instrument  In  writlnffi  by  which  real  estate 
in  this  State  shall  be  conveyea  or  Incumbered, 
when  made  or  acknowledged  out  of  the  State,  but 
within  the  United  States,  shall  bo  acknowledged 
before  some  court  of  record  or  officer  holding  the 
iiseal  thereof,  or  before  some  commissioner  to  take 
the  acknowledgment  of  deeds,  appointed  by  the 
frovernor  of  this  State,  or  before  some  notary  public, 
or  Justice  of  the  peace ;  and  when  made  bv  a  justice 
of  the  peace,  a  certificate  under  the  official  seal  of 
the  proper  authority  of  the  official  character  of  said 
Justice,  and  of  his  authoritv  to  take  such  aoknowl- 
edgment»,  and  of  the  genuineness  of  his  signature, 
shall  ac<H)mpany  said  certificate  of  acknowledgment. 

Sbc.  2:246.  That  all  deeds,  mortgaged  or  other  In- 
struments in  writing,  executed  out  of  this  State, 
whereby  real  estate  situated  In  this  State  has  been 
or  shall  hereafter  be  conveyed  or  incumbered, 
which  have  been  duly  acknowledged,  in  accordance 
with  the  provisions  of  section  2d  of  chapter  49 
of  the  Session  Laws  of  1854-5,  and  filed  for  record  in 
the  recorder's  office  of  the  county  where  such  land 
is  situated,  shall  henceforth  be  deemed  notice  to  all 
perwms  interested  of  what  they  contain  from  and 
after  such  filing. 

t  Section  1  of  the  act  referred  to  makes  every 
conveyance  of  real  estate  in  which  the  wife  joins 
with  her  husband,  sufficient  to  pass  any  and  all 
right  which  the  wife  had  or  has  in  the  property 
conveyed,  either  in  her  own  right,  independent 
of  the  husband,  or  as  his  wife. 

The  second  section  provides  ^*  That  any  deed,  mort- 
gage or  other  Instrument  of  writing  heretofore  exe- 
cuted in  pursuance  of  law,  bv  husband  and  wife,  for 
the  purpose  of  conveying  or  incumbering  the  estate 
of  the  wife,  or  her  right  of  dower  in  any  lands,  tene- 
meota  or  hereditaments  situated  in  this  State,  shall 
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took  effect.  Reynolds,  Ely  <&  Co.  v.  Kingsbury 
et  al.,  15  Iowa,  238 ;  Jotus  v.  Berkshire,  Ibid,  248. 

20.  Vested  rights.  The  provisions  of  Hits  act 
of  March  4, 1858  *  (Rev.  1860,  §§  2248-2250),  are 
invalid  as  to  cases  in  which  their  application 
would  interfere  as  to  rights  vested  at  the  date 
of  its  taking  effect.  NewTnan  v.  Samuels,  17 
Iowa,  528;  Brinton  v.  Seevers,  12  Ibid.  889; 
Jones  V.  Berkshire  et  al.,  15  Ibid.  248. 

21.  Substantial  compliance.  An  acknowledg. 
ment  is  sufficient  if  the  language  used  substan* 
tially  complies  with  the  requirements  of  the 
statute.  Calender  v.  Heirs  of  Smith,  5  Iowa, 
157 ;  Tiffany  v.  Olover,  3  G.  Gr.  387 ;  Wiekersham 
V.  Beeves  and  Miller,  1  Iowa,  413 ;  Dickerson  v. 
Davis  etal.,  12  Ibid.  853 ;  BeU  v.  Evans,  10  Ibid. 
353. 

22.  What  certificate  should  show.  Tbe 
certificate  of  the  officer  taking  the  acknowledg- 
ment of  a  deed  should  show  the  following  acts 
of  the  grantor :  1  That  he  personally  appeared 
before  the  officer.  2.  That  he  acknowledged 
the  signing  of  the  deed.  8.  That  it  was  his 
voluntary  act.  It  should  also  show  certain  con- 
clusions of  the  officer:  1.  That  the  party  who 
thus  appeared  is  personally  known  to  him.  2. 
That  he  is  the  same  party  who  signed  the  deed 

be  received  in  evidence  in  any  of  the  courts  of  this 
State  as  conveying  or  incumbering  the  estate  or 
interest  of  th  e  wife,  or  as  releasing  her  right  of  dower 
as  the  case  may  be,  although  the  magistrate  taking 
the  acknowledgment  of  such  deed  shall  not  have 
certified  that  the  grantor  or  wife  were  personally 
known,  or  that  he  read  or  made  known  the  contents 
of  such  deed,  mortgage  or  other  Instrument  of  writ- 
ing to  such  wife,  or  that  sne  relinquished  her  right  of 
dower,  before  or  at  the  time  she  acknowledged  the 
execution  thereof." 

'('Chap.  30,  Laws  of  1858,  took  effect  .July  4, 1858. 
Sec.  1,  reprinted  aa  sec.  2248,  Rev.  1860,  provides : 

That  all  deeds  and  jonveyances  of  real  estate  In 
this  State  heretofore  executed,  and  which  have  been 
acknowledged  and  approved  accordiug  to  the  laws 
and  usages  of  the  State,  territory  or  country  'Mo 
which  they  shall  be  acknowledged  or  proven,"  are 
declared  effectual  and  valid  in  law  to  all  intents  and 
purposes;  that  they  may  be  admitted  to  record  in 
the  proper  county. 

Sec.  2 (Rev.  18G0,  92249)  provides: 

That  the  acknowledgments  of  all  deeds,  mort- 
gages, and  other  Instruments  In  writing,  taken  and 
certified  previous  to  the  taking  effect  of  this  act,  and 
which  have  been  duly  recorded  in  the  proper  counties 
in  this  state,  be  and  tho  same  are  hereby  declared  to 
be  legal  and  valid  In  all  courts  of  law  or  equity  In 
this  State  or  elsewhere;  any  thing  in  the  several 
different  acts  or  laws  of  the  territory  or  State  of 
Iowa  in  regard  to  acknowledgments  to  the  contrary 
notwithstanding. 

Sec.  3  (Rev.  1880,  §  2250)  provides : 

That  all  deeds,  mortgages  or  other  instruments  In 
writing,  for  the  conveyance  of  lands,  which  have 
lieretofore  been  made  and  executed,  and  the  officer 
taking  the  acknowledgment  has  not  affixed  his  seal 
to  the  acknowledgment,  such  acknowledgment 
shall  nevertheless  be  good  and  valid  In  law  and 
equity;  any  thing  in  any  law  heretofore  passed  to 
the  contrary  notwithstanding. 
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as  grantor.  8.  That  he  acknowledged  the  sign- 
ing of  the  deed  to  be  his  own  Yolantarj  act. 
Bell  V.  Beans  et  al.,  10  Iowa,  358. 

23.  *<  Personally  known."  The  certificate 
must  show  that  the  person  making  the  acknowl- 
edgment is " personally  known"  to  the  officer 
making  the  certificate.  Cravford  v.  Burton,  6 
Iowa,  476 ;  Brinton  v.  Semera,  12  Ibid.  389 ; 
Reynolds,  Ely  <Sh  Go,  v.  Kingsbury  etal.,  15  Ibid. 
288,  citing  Calender  v.  Heirs  of  Smith,  5  Ibid. 
157 ;  Wickersham  v.  Beeves  and  Miller,  1  Ibid. 
413. 

24.  Where  the  certificate  was  as  follows: 
"  This  day  personally  appeared  before  me  *  *  , 
who  are  to  me  known  to  be  the  identical  persons 
whose  names  *  *  ,"  it  was  held  that  the 
omission  of  the  word  "  personally "  before  the 
word  "  known  "  did  not  vitiate  the  certificate,  as 
the  words  used  implied  personal  knowledge. 
7'odd  V.  Jones  &  Jones,  22  Iowa,  146 ;  Rosen- 
thal et  al,  V.  QHffin,  28  Ibid.  263. 

26.  Venue.  The  certificate  should  show  the 
county  of  which  the  officer  certi flying  the  same 
is  an  officer.    Crawford  v.  Burton,  6  Iowa,  476. 

26.  The  word  "voluntary,"  or  its  equivalent, 
essential  to  the  validity  of  an  acknowledgment. 
WickersTuim  v.  Reeves  and  Miller,  1  Iowa,  413 ; 
Netoman  v.  Samuels,  17  Ibid.  528. 

27.  The  words  ^'well  known  to  me"  are 
equivalent  to  the  words  "  personally  known  to 
me."    Bell  v.  Ernns  et  al.,  10  Iowa,  853. 

28.  By  married  woman.  Under  the  statute 
January  4, 1840,  entitled  an  act  to  regulate  con- 
veyances, an  omission  in  a  certificate  of  an  ac- 
knowledgment by  a  married  woman,  which  did 
not  show  that  she  vrtkB  made  acquainted  with 
the  contents,  nor  that  she  relinquished  her 
dower,  was  fatally  defective,  and  did  not  pass 
her  dower  estate.  0*FerraU  v.  Simplot,  4  G. 
Gr.  162 ;  S.  C,  4  Iowa,  381. 

29.  Executed  in  another  State.  Under  the 
acts  relating  to  conveyances,  of  1840  and  1841,  a 
certificate  of  acknowledgment  of  a  deed  executed 
in  another  State  was  sufficient,  if  it  embraced 
every  thing  required  by  the  laws  of  the  State  in 
which  it  was  executed.  Smith  v.  Walsh,  8  G. 
Gr.  498. 

30.  Defects :  cnstom.  That  a  certificate  was 
in  the  common  form  in  use  in  the  Territory  of 
Iowa  did  not  cure  an  omission  to  state  facts 
essential  to  the  validity  of  an  acknowledgment. 
(TFerraU  v.  Simplot,  4  G.  Gr.  162. 


31.  Proof  of  signature.  Under  the  Laws  of 
1841,  page  40,  section  8,*  proof  of  the  execution 
of  a  deed  was  not  necessary,  if  properly  acknowL 
edged,  unless  denied  under  oath.  Smith  v. 
WalsJi,  3  G.  Gr.  498. 

32.  Amendment  by  evidence  alitmde.  De- 
fects in  a  certificate  of  acknowledgment  cannot 
be  supplied  by  showing  by  evidence  aliunde 
that  every  thing  required  by  the  statute  was,  in 
fact,  done,  and  that  the  officer,  through  mistake, 
omitted  a  part ;  neither  can  the  certificate  be 
amended  upon  such  evidence.  O'Ferrall  v. 
Simplot,  4l  Iowa,  381. 

33 section  1230  f  of  the  Code  of  1861, 

and  the  same  provision  in  the  statute  of  January 
4,  1840,  were  intended  to  provide  for  cases  of 
fraud  in  obtaining  the  acknowledgment,  and  for 
false  certificates,  but  was  not  designed  to 
authorize  an  amendment  of  the  certificate  to 
supply  defects  therein.  Ibid. 

34.  Effect  of  certificate:  burden  of  proo£ 
Mere  want  of  recollection  of  signing  and  ac- 
knowledging the  execution  of  a  deed  should 
have  but  little  weight  against  the  certificate  of 
the  officer  that  such  execution  was  duly  ac- 
knowledged. The  burden  of  proof  is  upon  the 
party  who  impeaches  the  truthfulness  of 
the  official  certificate  of  the  acknowledgment 
of  the  execution  of  a  deed ;  and  the  fact  that  a 
notary  cannot  remember  incidents  connected 
with  the  acknowledgment  is  entitled  to  little 
weight  as  against  the  certi ficate.  Morris  v.  Sar- 
gent  et  al.,  18  Iowa,  00. 

36.  While  the  certificate  of  acknowledgment 
to  a  conveyance  establishes  a  prima  facie  case 
that  the  signature  of  the  person  purporting  to 
have  executed  the  conveyance  is  genuine,  this 
presumption  will  not  prevail  against  positive 
evidence  to  the  contrary.  Borland  v.  WalnUh 
et  al.,  38  Iowa,  180. 

36.  Reference.  The  officer  taking  the  ac- 
knowledgment may  refer  in  his  certificate  to 
the  body  of  the  deed,  identifying  the  grantor's 
name  therein  as  the  one  referred  to  in  the  cer- 
tificate.    BeU  v.  Emns  et  a/.,  10  Iowa,  353. 

*  This  statute  was  repealed  by  section  1227  of 
the  Oode  of  1851,  reprinted  as  section  2286  of 
the  Rev.  1860,  as  follows : 

**  Every  instrument  In  writing  afTecting  real  estate, 
which  Is  acknowledged  and  proved,  and  certified  as 
hereinbeTore  directed,  may  be  read  in  evidence  witli- 
out  further  proof." 

+  Section  1230,  Ode  of  1851,  is  reprinted  as 
section  2238,  Rev.  18G0,  and  is  as  follows: 

'*  Neither  the  certificate,  nor  the  record,  nor  the 
transcript  thereof.  Is  conclusive  evidence  of  the 
facts  therein  stated." 
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37.  Not  ooooliuiTa  While  the  certificate  of 
aicknowledgmejit  to  a  deed  la  not  oonclusive,  it 
ifi,  neyertheless,  very  strong  evidence  that  the 
conveyance  was  executed  by  the  persons  named 
in  the  acknowledgment.  Van  Orman  t.  Mc- 
Gregor ei  al„  23  Iowa,  300. 

38.  By  aheriff :  identification  of  party.  The 
certificate  of  acknowledgment  stated,  that  "  J. 
U.  M.,  sherifif  of  the  county  of  D.,  aforesaid,  to 
me  personally  known  to  be  the  same  person 
described  In,  and  whose  name  is  subscribed  to, 
the  above  instrument,  appeared  before  me  and 
acknowledged  that  he  executed  the  same  as 
sheriff  aforesaid."  HM,  that  it  sufficiently 
appeared  from  the  certificate  that  the  person 
who  subscribed  the  deed,  subscribed  and  ac- 
knowledged it  as  a  party  thereto,  within  the 
meaning  of  the  statute  of  January  4,  1840. 
Calender  v.  Heim  of  Smith,  5  Iowa,  157. 

See  CoNYETANCE;  Sales  of  Peusonal 
Pkofbrty. 
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See  Statutes. 
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AOnON. 


I.  Qensiial  Princifles. 
II.  Specific  Causes  of  Action. 


I.  General  Principles. 

1.  Iminatare  cause  of  action.  A  party  can- 
not sue  for  and  recover  money  before  it  becomes 
due,  even  if  the  debtor  refuses  to  give  his  note 
for  the  amount  payable,  at  the  time  stipulated. 
HaU  Y.  Hunter,  4  G.  Gr.  589. 

2.  A  party  cannot  divide  and  bring  several 
suita  for  a  claim  which,  in  its  legal  nature,  is 
entire  and  indivisible.  Sweeny  v.  Daugh^ty,  23 
Iowa.  291. 

3.  Ovil  action:  what  term  indudes.  The 
term  "  civil  action,"  as  used  in  the  Code  of  1851  ,* 

*  Since  the  above  decision  was  announced  the 
revision  of  18G0  has  been  adopted,  by  wtiich  tho 
CoUowinfc  cla.s0iflcatiou  is  made : 


relates  to  civil  proceedings  as  contradistin- 
guished from  criminal,  and  includes  proceed- 
ings at  law  and  in  equity.  Kramer  v.  Bebman, 
9  Iowa,  114. 

4.  The  tenn  ''civil  action,"  in  section  2098 
of  the  Code,  includes  every  thing  except  those 
cases  which  come  under  the  criminal  jurisdic- 
tion of  the  courts.  TonUineon  v.  Hammond, 
et  al,,%  Iowa,  40. 

6.  Conunonoement  of  action.  An  action  i;ip<;r- 
sonam  is  commenced  by  delivering  the  original 
notice  to  the  sheriff  of  the  proper  county,  with 
the  intent  that  it  be  served  immediately,  or  by 
the  actual  service  of  the  notice  by  another 
person,  and  not  from  the  filing  of  the  petition. 
EUiott  V.  A.  J,  Stevens  &  Co.,  10  Iowa,  418 ;  Cot- 
line,  adm'r,  v.  Bane^  34  Ibid.  385. 

6. rule  applied.    It  is  accordingly  hM, 

where  the  petition  in  an  action  was  filed  before 
the  enactment  of  section  35,  chapter  167,  Laws 
of  1870  (repealing  section  2742  of  the  Revision, 
except  as  to  those  cases  in  respect  to  which 
actions  were  pending  at  the  time  of  the  passage 
of  the  act),  but  the  notice  was  not  served  or 
delivered  to  the  sheriff  until  afterward,  that  the 
case  did  not  fall  within  the  exceptions  provided 
for  by  said  section.  Collins,  adm'r,  v.  Bane, 
supra. 

7.  While  this  is  aa  a  general  rule  true,  a  suit 
may,  for  some  purposes,  as  in  attachment  pro- 
ceedings, be  deemed  commenced  from  the  filing 
of  the  petition.  Hagan  t.  Burch,  8  Iowa,  309  ; 
Beed  v.  Chuib  Brothers,  Barrows  db  Co.,  9  Ibid. 
178. 

8.  Statutory  actions:  remedy  exclusive. 
When  a  statute  gives  a  right  or  creates  a  lia- 
bility which  did  not  exist  at  common  law,  and 
at  the  same  time  points  out  a  specific  method 
by  which  the  right  can  be  asserted  or  the  lia- 
bility established,  that  method  must  be  strictly 
pursued.  Cole  v.  T/ie  City  of  Muscatine,  14 
Iowa,  296. 

**  Section  2005.  Remedies  In  otvil  cases  in  the 
courts  of  this  8tate  are  divided  Into  two  classes  — 
1st.  Actions ;  2d.  Special  proceedinffs. 

**  Section  200tf.  A  civil  action  Is  a  common  pro- 
ceediD(i(  in  a  court  of  Justice,  by  one  party  atrainst 
another,  for  the  enforcement  or  protection  of  a 
private  right,  or  the  redress  or  prevention  of  a  private 
wrong.  It  may  also  be  brought,  in  certain  cases,  for 
the  recovery  of  a  penalty  or  a  forfeiture. 

''  Section  2607.  Every  other  remedy  in  a  civil  case 
is  a  special  proceeding. 

"  Section  2006.  Tho  forms  of  all  actions  and  suits 
heretofore  existing  are  abolished,  and  hereafter 
there  shall  be  but  one  form  of  action  for  the  en- 
forcement or  protection  of  private  rights,  and  the 
rodreHM  or  prevention  of  private  wrongs,  which  shall 
be  cailed  a  civil  action." 
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9.  On  void  oontraots.  An  action  will  not  lie 
on  a  contract  made  in  violation  of  a  statute  and 
in  subversion  of  the  policy  of  the  State*  whether 
it  be  malum  pi'ohibitum  or  malum  in  se,  Davis 
V.  Branson,  6  Iowa,  410 ;  Pike  v.  King,  16  Ibid.  49. 

10.  Praotioe:  nolle  prosequi.  In  actions  ex 
contractu,  as  well  as  in  those  ex  delicto,  a  plaintiff 
may  enter  a  nolle  prosequi  as  to  a  part  of  the 
defendants  when  they  sever  in  their  pleas,  and 
plead  matter  going  to  their  personal  discharge,. 
And  this  is  probably  so  when  they  sever  in 
their  pleas  without  looking  at  the  matter  of  the 
plea.     Quigley  v.  Merritt  et  al.,  4  Iowa,  475. 

II.  Specific  Causes  of  Action. 

11.  Acoount  stated.  An  action  may  be 
maintained  for  an  account  stated,  notwithstand- 
ing a  promissory  note  has  been  given  for  the 
balance  found  due.    Ramsey  v.  Duke,  Mor.  385. 

12.  The  action  of  account  has  become  ob- 
solete, and  cannot  be  maintained  in  Iowa.  Stu- 
art V.  Kerr,  Mor.  240. 

13.  Adyice.  A  party  is  not  legally  liable 
for  the  consequences  of  merely  gratuitous  ad- 
vice given  by  him.  McGausland  v.  Gresap,  3 
G.  Gr.  161. 

14.  ABsumpsit  Where  actions  on  the  case 
are  mentioned  in  general  terms,  assumpsit  is 
included.    MaUby  db  Bowles  v.  Cooper,  Mor.  57. 

15.  Assumption  of  indebtedness.  When  a 
purchaser  of  property  agrees  to  assume,  and  to 
save  the  vendor  harmless  from  certain  outstand- 
ing indebtedness  against  him,  it  is  not  necessary 
in  order  to  give  the  latter  a  right  of  action 
against  the  purchaser  on  his  contract,  that 
he  should  himself  have  first  paid  the  debt 
which  the  purchaser  assumed  and  agreed  to 
pay.    J^out  V.  Folger,  34  Iowa,  71. 

16. measure  of  damages.  Nor  will  plain- 
tiff's right  of  recovery  in  such  action  be  limited 
to  nominal  damages,  but  he  will  be  entitled 
to  recover  the  full  amount  of  the  debt,  the 
payment  of  which  defendant  assumed.  Ibid, 

17.  Bond :  attachment.  A  counter-claim  for 
damages  on  an  attachment  bond  for  wrong- 
fully suing  out  the  attachment  is  an  action  on 
a  contract  and  not  for  a  tort.  Branch  of  the 
State  Bank  v.  Morris,  13  Iowa,  136. 

18. ez    contractu.      An    action    on    a 

penal  bond  for  the  recovery  of  damages  is  an 
action  founded  on  a  contract.  Lard  v.  Qaddis, 
6  Iowa,  57. 


19. 


on  bond  given  in   appointment  of 


receiver.  Where,  on  the  application  of  the 
plaintiff,  a  receiver  is  appointed  to  take  charge 
of  the  property  in  controversy,  and  a  bond  is 
executed  by  such  plaintiff  to  the  defendant, 
conditioned  for  the  payment  of  all  costs  and 
damages  which  may  be  awarded  to  the  respond- 
ent by  reason  pf  the  wrong  suing  out  of  the 
process,  or  the  wrongful  appointment  of  such 
receiver,  an  action  may  be  maintained  upon 
such  a  bond,  upon  the  failure  of  the  plaintiff  to 
maintain  his  suit,  to  recover  damages  occasioned 
by  the  wrongful  appointment  of  the  receiver. 
Thayer  v.  Hurlburt  et  al.,  5  Iowa,  521. 

20. on  bail  bond.   After  default  has  been 

entered  on  a  bail  bond  the  State  may  proceed 
against  the  obligors  either  by  an  ordinary  civil 
action  on  the  bond,  or  scire  fades.  State  of  Iowa 
V.  Garley  db  Cloud,  2  Iowa,  52  ;  State  of  Iowa  v. 
Glass,  9  Ibid.  325 ;  State  of  Iowa  v.  Klingman, 
14  Ibid.  404. 

21. But  such  an  action  does  not  accrue 

on  a  bail  bond  before  its  forfeiture  is  properly 
ordered  by  the  court  having  jurisdiction.  Ibid. 

22, on  sheriff's  bond :  bar.    A  judgment 

against  a  sheriff  for  misconduct  in  office  is  not 
a  bar  to  another  action  for  the  same  cause  on 
his  official  bond.  Charles  v.  HdskiTis  et  al.,  11 
Iowa,  329. 

23. for    trespass.      An    action    may    be 

maintained  against  a  sheriff,  and  the  sureties  on 
his  official  bond,  for  trespasses  committed  by 
him  in  attempting  to  discharge  his  duty  as  an 
officer.  Ibid. 

24. for  moneys  Golleoted.  Where  a  dep- 
uty sheriff  collects  money  on  execution^  and 
neglects  or  refuses  to  pay  over  the  same,  the 
remedy  of  the  party  injured  is  by  action  against 
the  sheriff  on  his  bond,  and  not  against  the 
deputy  and  his  sureties.  Braytan  v.  2'awn  et  al., 
12  Iowa,  346. 

25.  Oontract ;  payable  in  property.  Where, 
in  a  special  contract  for  work,  it  is  stipulated 
that  payment  may  be  made,  part  in  cash  and 
part  in  goods,  and  payment  is  refused  by  the 
party,  for  whom  the  labor  is  performed  after  he 
has  accepted  the  work,  the  party  performing 
the  labor  may  maintain  an  action  as  on  a  mbney 
contract.  SteuHzrt  v.  Craig  et  a^.,  3  G.  Gr.  505; 
Butt  V.  TuthiU,  10  Ibid.  585. 

26,  Upon  the  rescission  of  an  entire  contract 
for  the  sale  of  real  estate,  by  the  mutual  and 


ACTION. 


13 


Specific  Gacuies  of  Action. 


Toluntaiy  oonseiit  of  the  parties,  the  law  im- 
plies, in  the  absence  of  anj  agreement  to  the 
oontrary,  a  promise  on  the  part  of  the  vendor 
to  ref  and  to  the  vendee  the  money  or  the  value 
of  the  property  received  upon  sach  contract, 
and  an  action  may  be  maintained  thereon ;  but 
such  a  promise  is  not  implied  from  an  agree- 
ment to  rescind  npon  a  notice  which  yet  re- 
mained exectitory.  Ifiuon  v.  Woodwcvrdt  16 
Iowa,  216. 

27.  False  representations.  A  vendee  cannot 
recover  of  the  vendor  for  damages  sustained  by 
reason  of  false  representations,  when  it  is  not 
alleged  or  proved  that  the  representations  were 
known  by  the  party  making  them  to  be  false  ; 
or  when  it  appears  that  the  damages  sustained 
are  contingent  and  not  actual.  Kinmans  v. 
ChaHdler  A  Loekhofrt,  18  Iowa,  827. 

.   28. Where  A.  sold  certain  lands  to  6., 

making  false  and  fraudulent  representations  as 
to  the  locality  of  the  lands  sold,  and,  at  the  re- 
quest of  B.,  conveyed  the  same  to  C,  as  secur- 
ity for  the  payment  of  an  indebtedness  from  6. 
to  him.  It  was  held  that,  in  an  action  for  dam- 
ages for  such  fraudulent  representation,  A.  was 
liable,  and  that  B.,  being  the  real  party  in  inter- 
est, was  the  proper  party  plaintiff.  Phillips  v. 
Bush,  15  Iowa,  64. 

29.  Oonvenion  by  bailee.    Where  property 
pUced  in  the  hands  of  bailee  is  wrongfully  con 
verted  by  him,  the  bailor  may  waive  the  tort 
and  maintain  the  action  of  assumpsit  therefor. 
Ooodsneut  v.  Stiydw,  3  O.  Gr.  599. 

30.  Promise  for  benefit  of  third  party.  If 
one  party  make  a  promise  to  another,  for  the 
benefit  of  a  third,  such  third  person  may  main- 
tain an  action  on  the  promise.  Scotfs  Adminis- 
trators V.  OiU  et  al.,  19  Iowa,  187. 

31. role  applied.     Where  the  obligee  in  a 

bond  for  the  conveyance  of  real  estate  assigned 
the  bond,  and  it  was  agreed  in  the  contract  of 
assignment  that  the  assignees  should  assume 
and  pay  the  indebtedness  of  the  assignor  to 
the  obliicor.  Held,  that  the  obligor  could  main- 
tain an  action  against  the  assignees  on  the  prom- 
ise (citing  Thampsan  v.  Bertram  etal.,14  Iowa, 
476 ;  CorbeU  v.  Waterman,  11  Ibid.  86 ;  Moses 
V.  TTie  Clerk  of  DaXlas  District  Court,  12  Ibid. 
139).  SeoU's  Administrators  v.  Gill  et  al.,  19 
Iowa,  187. 

32.  Implied  promise.  Where  F.  paid  the 
money  of  J.  to  C,  and  C.  promised  to  pay  the 
same  to  J.,  but  neglected  and  refused  so  to  do. 


it  was  held  that  J.  could  maintain  an  action 
against  G.  for  its  recovery.  Johnson  v.  Collins, 
14  Iowa,  68. 

33. volnntary  pa3finent.     In  an  action 

for  the  purchase-money  of  real  estate,  the 
defendant  set  up  a  non-performance  of  con. 
tract  on  the  part  of  the  plaintiff  to  procure  the 
release  of  dower.  A  creditor  of  the  plaintiff 
caused  the  defendant  to  be  garnished  in  proper 
proceedings,  and  then,  by  the  expenditure  of  a 
sum  of  $100,  secured  a  relinquishment  of  dower 
which  was  satisfactory  to  defendant,  where- 
upon he  withdrew  his  defense  and  permitted 
judgment  to  go  against  him.  Held,  that,  in 
procuring  a  release  of  dower,  the  creditor  was 
acting  as  an  intermeddler,  and  was  not  entitled 
to  compensation  out  of  the  judgment  for  the 
sum  thus  expended.  Meyers  v.  McHugh,  16 
Iowa,  835. 

34.  Promise  to  refandi  Where  the  plaintiff 
in  a  foreclosure  proceeding  fails  to  credit  pay- 
ments made  on  the  mortgage  debt,  and  takes  a 
decree  for  the  entire  amount,  but  afterward 
promises  the  defendant  to  refund  the  amount  of 
such  payments,  the  defendant  may  maintain  an 
action  thereon.    Doyle  v.  Beilly,  18  Iowa,  108. 

35.  Agreement  to  give  note  of  third  party 
in  payment.  If  a  party  agrees  to  give  the  note 
of  a  third  party,  in  full  payment  of  a  balance 
due  from  him,  and  fails  to  deliver  the  note,  as 
agreed,  when  requested,  the  amount  may  be 
sued  for  as  a  cash  demand.  Hall  v.  Hunter,  4 
a.  Gr.  539. 

36.  Special  oontracts  to  enter  land*  A.  de- 
posited with  B.  a  sum  of  money  with  which  the 
latter  undertook  to  enter  a  certain  parcel  of  land 
which  he  subsequently  assured  A.  had  been 
entered  for  him.  A.  relying  upon  the  assurance 
conveyed  the  land  to  C.  It  was  held,  that  B. 
was  liable  to  an  action  by  A.  for  a  breach  of  the 
contract,  and  that  the  action  was  brought  by  A. 
for  the  use  of  C.  did  not  prejudice  his  right  to 
recover.  Seott,  for  the  use  of  BoUnbaugh  v. 
Granger,  8  Iowa,  447. 

37. when  a  person  reoeives  the  money 

of  another  and  for  a  valuable  consideration  un- 
dertakes to  enter  with  it  for  such  person  a  par- 
ticular parcel  of  land,  and  by  mistake  enters 
and  conveys  to  him  a  different  parcel,  he  is  lia- 
ble to  an  action  for  the  money,  with  a  tender  by 
plaintiff  of  a  reconveyance  of  the  lands  entered 
and  conveyed.     Robertson  v.  Seevers,  8  Iowa,  281. 
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38.  Oontraot  for  work,  payable  in  property. 
Where  a  special  contract  for  work  stipulated 
that  payment  could  be  made  half  in  cash  and 
half  in  goods,  and  where  payment  was  refused, 
by  defendant  after  he  accepted  the  work,  Tieid, 
that  plaintiff  might  sue  as  on  a  money  contract. 
Stewart  v.  Orcng  et  al.,  3  G.  Gr.  505. 

39.  Deceit.  Where  an  agent  sold  the  prop- 
erty of  his  principal  for  a  certain  sum,  for  which 
he  took  the  notes  of  vendee,  and  then  conveyed 
to  his  principal  a  tract  of  land,  leading  him  to 
believe  that  he  had  received  it  in  exchange  for 
the  property,  liM,  that  the  principal  could 
maintain  an  action  against  the  agent  for  the 
amount  actually  received  less  his  proper  charges 
and  compensation,  even  though  no  express  rep- 
resentations were  made.  BriggB  db  Sawyer  v. 
Hartman,  10  Iowa,  63. 

40.  Forcible  entry  and  detainer :  adminis- 
trator. At  common  law  an  executor  or  adminis- 
trator could  not  maintain  an  action  of  forcible 
entry  and  detainer  for  the  possession  of  the 
lands  of  his  intestate  ;  but-  section  3954,  Revi- 
sion of  1800  (§  2364,  Code  of  1851*),  enlarges 
the  rule,  and  permits  the  bringing  of  the 
action  by  the  administrator.  This  action  does 
not  deprive  the  heir  of  his  common-law  right 
to  maintain  the  action.  BeeMey,  admW,  v.  Bur- 
gett,  15  Iowa,  192. 

41.  Fraud:  in  sale  of  personal  property. 
"Where  F.  was  induced,  thr6agh  fraudulent 
representations  of  the  vendor,  to  purchase  a 
patent  right,  and  W.  was  also  induced  thereby 
to  deposit  with  the  vendor  a  government  bond 
as  security  tliat  F.  would  pay  the  amount  agreed 
to  be  given  in  accordance  with  the  terms  of  the 
contract,  it  was  held,  the  vendor  having  con- 
verted the  bond  to  his  own  use,  and  the  patent 
right  proving  worthless,  that  W.  might  recover 
the  amount  of  his  bond  in  an  action  against  the 
vendor  therefor.     WUev.  Wright,^  Iowa, 451. 

42. Hdd,  also,  under  the  facts  of  the  case 

that  the  failure  on  the  part  of  F.  to  tender  back 
to  the  vendor  a  deed  for  the  patent  right,  imme- 
diately upon  the  discovery  of  the  fraud,  did  not 
affect  W.'s  right  of  recovery.  Ibid. 

43.  Indebitatus.  It  was  not  erroneous  to  in 
struct  a  jury,  on  the  trial  of  an  action  of  as- 


'*'  The  following  is  the  section  of  the  Code  of 
1851  and  Revision  of  1860,  referred  to  by  the 
court : 

'*  Sec.  2964.  The  leffal  representative  of  the  person 
who  might  have  been  plaintiff,  if  alive,  may  bring 
this  suit  after  his  death." 


sumpsit  on  a  promissory  note,  "that  if  they 
were  satisfied  that  there  was  an  outstanding 
agreement  for  the  payment  of  the  purchase- 
money  for  a  claim,*'  the  plaintiff  could  not  re- 
cover on  an  indebitatus  account.  Bemsey  v. 
Duke,  Mor.  385. 

44.  Intoxicating  liqaom:  action  for  purcfaaae- 
money.  An  action  can  be  maintained  to  recover 
purchase-money  paid,  or  the  value  of  goods  ex- 
changed for  intoxicating  liquors  in  violation  of 
law.  In  such  case  the  plaintiff  may  treat  the  con- 
tract as  void,  and  if  it  is  set  up  as  a  valid  defense 
he  may  show  that  it  falls  within  the  statutory 
prohibition.  Smith  v.  Orable,  14  Iowa,  429 ; 
WhUlock  V.  Workman  cfc  Co.,  15  Ibid.  351 ;  Davis 
V.  Skater,  17  Ibid.  250 ;  Carlin  tSb  Hartley  v.  Hel- 
ler, 34  Ibid.  56 ;  Bindnkoff  tSb  Bro.  v.  Curran, 
Ibid.  325 ;  Church  v.  Simpson,  25  Ibid.  408/ 

46. replevin  for.     An  action  cannot  be 

maintained  to  recover  possession  of  intoxicating 
liquors  kept  for  sale  in  violation  of  the  *'  act 
for  the  suppression  of  intemperance  "  approved 
January  22, 1855,  f  whether  they  are  in  the  cus- 
tody of  the  law  or  not.  Wright,  C.  J.,  not  con- 
curring. Funk  <fc  Ha/rdman  v.  Israel,  5  Iowa, 
438.    But  see  Monty  v.  Ameson,  25  Ibid.  382. 

46.  Joint  obligaticn :  action  after  death  of  an 
obligor.  At  common  law  an  action  could  be 
maintained  on  a  joint  obligation,  after  the  death 
of  one  of  the  obligors,  only  against  the  survivors ; 
but  under  section  2764  of  the  Revision  of  1860, 
an  action  may  be  maintained  against  either  the 
administrator  of  the  deceased  obligor,  or  the 
survivors,  whether  the  death  occurred  before 
or  after  the  taking  effect  of  the  Revision.  Sel- 
lon  db  Co.  V.  Braden,  administrator,  13  Iowa, 
365. 

.  47.  Judgment  The  plaintiff  in  a  judgment 
may  bring  an  action  thereon,  as  upon  any  other 
demand,  to  recover  the  amount  due.  He  is  not 
confined  to  his  remedy  by  scire  facias.  Haven 
<fe  Buck  V.  BaldmUj  5  Iowa,  503. 

48.  Lease :  assignee  of  lessor.  A  lease  may 
be  assigned  by  the  lessor,  so  as  to  give  to  the 
assignee  the  right  to  recover  the  rent  reserved, 

t  Section  15  of  the  act  cited,  being  section  1571  of 
the  Revision  of  I860,  provides  *^  that  no  action  of  any 
kind  shall  be  maintained  In  any  court  In  this  State 
for  Inioxicatlng  liquors,  or  the  value  thereof,  sold 
in  any  other  State  or  country,  contrary  to  the  law 
of  said  State  or  country,  or  with  the  intent  to 
enable  any  person  to  violate  the  provisions  of  this 
act.  Nor  shall  any  action  be  fnaintained  for  the  re- 
covery nr  pofisessioti  of  any  intoxicating  liquont  or  tM 
value  thereof^  except  In  cases  where  the  person  own- 
ing or  possessinir  such  liquors  witli  lawful  intent 
may  have  been  illegally  deprived  of  the  same.** 
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without  a  sale  or  transfer   of  the  reversionary 
interest.     Watwn  v.  Hunhins,  13  Iowa,  647. 

49.  BCilitary  duty:  liabiUty  for  refiual  to 
perfonn.  The  defendant  was  duly  drafted  into 
the  serrice  of  the  United  States,  in  the  first 
class  or  division,  and  the  plaintiff  was  drawn  in 
the  second  class,  or  as  alternate  ;  the  defendant, 
thongh  primarilj  liable  to  render  the  service, 
never  responded,  but  fled  the  country,  and 
secreted  himself  beyond  the  control  of  the 
proper  military  authorities,  in  consequence  of 
which  neglect  and  refusal  the  plaintiff  was  com- 
pelled to,  and  did,  render  said  service.  Held,  that 
no  action  for  damages  could  lie.  Cole,  J., 
dissenting.    BennU   v.    Larkin,  19  Iowa,  484. 

50.  Money  had  and  reoeived.  When  A  paid 
the  money  of  B  to  C,  and  C  promised  to  pay  it 
to  B,  but  neglected  and  refused  so  to  do,  it  was 
hdd  that  B  could  maintain  an  action  against  C 
for  its  recovery,  notwithstanding  his  right  of 
action  against  A.  Johruan  v.  Collins,  14  Iowa, 
63 ;  District  Township  of  Norway  v.  District 
Ttnmship  of  Clear  Lake,  11  Ibid.  506. 

61.  Mortgage:  action  against  vendee  who 
aMumes  pa3finent  of  mortgaga  Where  the 
purchaser  of  mortgaged  premises  assumes  the 
payment  of  the  mortgage  debt,  the  mortgagee 
may  treat  both  mortgagor  and  purchaser  as 
principal  debtors  as  to  him,  and  have  a  personal 
decree,  in  a  foreclosure  proceeding,  against 
either  or  both.  As  between  the  mortgagor  and 
the  vendee,  the  vendee  becomes  a  principal 
debtor,  and  the  mortgagor  his  surety ;  but  the 
mortgagee  may  treat  them  both  as  principals. 
Cortfeit  V.  Waterrnan,  11  Iowa,  86 ;  Moses  v.  T/ie 
Clerk  of  the  Dallas  District  Court,  12  Ibid.  139 ; 
Thompson  v.  Bertram  et  al.,  14  Ibid.  476; 
Seott^s  Administrator  v.  GiU  et  al.,  19  Ibid.  187. 

62.  Municipal  corporations :  torts  of  officers 
and  agents.  An  action  will  lie  against  a  munici- 
pal corporation  from  injuries  resulting  from 
wrongful  acts  done  by  such  corporation,  through 
its  officers  and  agents  claiming  to  act  within 
the  scope  of  its  legitimate  powers.  Ih'eeland  v. 
(%  of  Muscatine,  9  Iowa,  461 ;  Cotes  db  Patehin 
▼.  City  of  Davenport,  Ibid.  227 ;  TempHn  v.  Idwa 
aty,  14  Ibid.  59. 

63. Such  liability  did  not  exist  at  common 

law.  Urid, 

B4. illegal  taxes.  Money  paid  to  a  mu- 
nicipal corporation  for  taxes  or  license  fees  under 
a  mistake  as   to  the  validity  of  the  law  under 


which  the  transaction  was  made,  cannot  be  re- 
covered in  an  action  by  the  payor  against  the  cor- 
poration. Kraft  V.  City  of  Keokuk,  14  Iowa,  86 ; 
Espy  V.    Town   of  Fort  Madison,  Ibid.  226. 

56. taxes   fraudulently  collected.     An 

action  cannot  be  maintained  by  a  tax  payer 
against  a  county  for  moneys  fraudulently  col- 
lected by  the  treasurer  as  taxes,  and  applied  to  his 
own  use.    Est^  v.  Keokuk  County,  18  Iowa,  199. 

66. services   of    deputy   treasurer.     A 

county  treasurer  cannot  recover  against  the 
county  for  money  paid  as  compensation  to  a 
deputy.  The  county  is  liable  directly  to  the 
deputy,  and  not  to  the  principal.  County  of 
Mahaska  v.  IngaMs  et  al,,  14  Iowa,  170. 

57. negligence  in  not  collecting  warrant. 

Held,  that  an  action  lies  against  a  county  treas- 
urer, and  the  sureties  on  his  official  bond,  for 
damages  sustained  by  the  county  by  reason  of 
county  warrants  being  abstracted  from  his  office, 
and  again  put  in  circulation,  after  they  had 
been  once  paid,  the  treasurer  neglecting  to 
cancel  the  warrants  upon  receiving  them^  in 
the  manner  prescribed  by  law.  County  of  John- 
son  V.  Hughes,  12  Iowa,  360. 

58. defective  bridge.    It  is  the  duty  of 

the  county  in  which  a  bridge  is  situated  to 
make  all  repairs  requiring  an  extraordinary 
expenditure  of  money,  and  this  duty  involves  a 
corresponding  liability  for  damages  resulting 
from  a  neglect  to  make  such  repairs ;  and  an 
action  may  be  maintained  by  ft  party  injured 
for  the  same.  WHson  dh  Gustin  v.  Jefferson 
County,  13  Iowa,  181 ;  Brown  v.  Jefferson  County, 
16  Ibid.  339. 

69. expenses  in  keeping  prisoners.    No 

action  can  be  maintained  on  a  demand  for 
charges  and  expenses  incurred  in  keeping  and 
maintaining  prisoners  in  a  county  jail,  before 
such  demand  has  been  presented  for  settlement 
and  allowance  to  the  county  judge.  From  an 
order  refusing  to  allow  such  a  demand,  or  an 
order  allowing  an  insufficient  amount,  the 
claimant  can  take  an  appeal.*    T?ie  State  of 

*  This  decision  was  based  upon  the  following 
section  of  the  Code  of  1851 : 

**Sec.  3116.  All  oharffes  and  expenses  of  safe-keep- 
ing: and  maintaining  convicts  and  persons  oharsred 
with  public  offenses,  and  committed  for  examina- 
tion or  trial  to  the  county  jail,  Ahall  be  paid  from 
the  county  treasury,  the  accounts  therefor  oeinfr  first 
settled  and  allowed  by  the  county  court;  except 
prisoners  committed  or  detained  by  the  authority 
of  the  courts  of  the  United  States,  In  which  case  the 
United  States  must  pay  such  expenses  to  the 
county.'* 
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Imoa  ex  rd.  BraekeU  v.  The  County  Judge  of 
Floyd  County,  6  Iowa,  880,  is  not  applicable  to 
this  class  of  cases.  Marvin  v.  Fremont  County, 
11  Iowa,  463. 

60. against  lohool  districts.    A  contract 

entered  into  bj  a  school  district,  prior  to  the 
"  Act  for  the  public  instruction  of  the  State  of 
Iowa,"  of  1858,  should  be  enforced  bj  action 
against  the  proper  township  district.  McDonald 
V.  School  District  No,  1,  ^0  Iowa,  469  ;  Bunyan 
V.  School  District  No,  8, 12  Ibid.  184. 

61. district  order.     An  action  maj  be 

maintained  against  a  school  district  on  an  order 
drawn  bj  the  proper  officer  on  the  treasurer 
thereof.  The  creditor  of  a  corporation  is  not 
restricted  to  mandamus  as  his  sole  remedy. 
Cross  V.  The  District  Township  of  Dayton,  14 
Iowa,  28.  . 

62.  Negligence :  setting  out  fira  It  is  the 
duty  of  a  person  setting  out  fire  to  use  care,  cau- 
tion, diligence  and  effort  to  prevent  injury  to 
others,  and  if  he  is  guilty  of  any  negligence,  he 
will  be  liable  for  any  injury  resulting  from  the 
fire.    Hanlon  v.  Ingram,  1  Iowa,  108. 

63.  Partners:  action  on  account  stated.  A 
partner  may  maintain  an  action  at  law  against 
his  copartner  upon  an  amount  found  to  be  due 
upon  settlement  and  account  stated  of  the  co- 
partnership business.  In  such  an  action  the 
petition  should  show  fully  the  character  of  the 
settlement,  and  must  show  that  the  partnership 
is  ended,  and  that  the  account  between  them  as 
partners  is  no  longer  a  matter  of  controversy. 
Wyeoff  V.  PumeUy  10  Iowa,  832. 

64.  Pauper.  An  action  does  not  lie  by  a 
third  person  against  a  son  for  expenditures 
made  in  support  of  his  indigent  father,  in  the 
absence  of  an  order  by  the  proper  authorities 
respecting  the  support  of  such  pauper,  or  a  prom- 
ise on  the  part  of  defendant  to  pay  such  ex- 
penditures. A  promise  to  pay  for  past  expen- 
ditures is  not  binding  when  a  good  or  valuable 
consideration  has  not  once  existed.  A  moral 
obligation  alone  is  not  sufficient  to  sastain  such 
a  promise.    Dawson  v.  Dawson,  12  Iowa,  512. 

65.  Principal  and  agent  Where  a  contract, 
executed  by  an  agent,  purports  to  b6  executed 
in  his  own  behalf,  it  seems  that  if  the  alleged 
principal  m  fact  received  the  benefits  of  the 
contract,  then,  in  equity,  at  least,  an  action 
might  be  maintained  against  him  upon  the 
special  facts  of  the  case.    Damson  <A  True  et  al. 


V.  The  Davenport  Gas  Light  and  Coke  Co,,  24 
Iowa,  419. 

66»  Promissory  note:  transfer  of  satisfied 
note.  ^S(0f»&20,  that  when  a  note  has  been  trans- 
ferred to  the  purchaser  for  a  consideration,  with 
specific  representations  in  regard  to  it,  after  it 
had  been  paid  by  the  maker,  the  remedy  of 
such  purchaser  is  by  an  action  on  the  represen 
tations.  An  action  may  be  maintained  to  re- 
cover the  consideration  paid  for  a  note,  and  if 
the  transfer  was  fraudulently  made  by  the 
payee,  the  purchaser  may  waive  the  fraud  and 
proceed  by  an  action  for  the  consideration. 
Campbell  <fe  Bro,  v.  Ayres,  9  Iowa,  108. 

67. retom  of  the  note.   The  rule  that  the 

purchaser  cannot  recover  in  an  action  for  the 
consideration,  before  placing  the  payee  in  statu 
quo  by  a  return  of  the  note,  does  not  apply 
when  it  appears  that  the  note  had  been  paid 
when  it  was  transferred.  Ibid. 


68. 


•by  payee  who  holds  as  agent.     An 


action  may  be  maintained  by  the  payee  named 
in  a  promissory  note,  notwithstanding  it  appears 
that  the  note  was  executed  to  him  in  a  transac- 
tion in  which  he  acted  as  the  agent  of  another. 
Fa/rweH  v.  Tyler,  5  Iowa,  535 ;  Fear  v.  Jones,  6 
Ibid.  169. 

69. remedy  where  several  persons  hold 

distinct  shares.  Where  the  owner  of  a  promis- 
sory note  sold  distinct  shares  thereof  to  different 
persons,  his  remedy  is  by  an  action  for  partition, 
or  in  equity,  by  making  the  other  part^wners 
and  the  debtor  parties.  Conover  v.  Earl,  26 
Iowa,  167. 

70.  Publication  of  laws.  The  proprietor  of 
a  newspaper  has  no  such  private  or  personal 
interest  in  the  publication  of  the  laws  and  of 
the  proceedings  of  the  board  of  supervisors,  as 
provided  for  by  chapter  118,  Laws  of  the 
Eleventh  General  Assembly,  as  that  he  can,  in 
his  own  name,  maintain  an  action  to  compel  by 
mandamus  the  board  of  supervisors  to  order 
such  publication  in  his  paper.  Welch  v.  The 
Boan'd  of  Supervifors,  23  Iowa,  199. 

71.  Stolen  property.  The  vendee  can  recover 
against  his  vendor  in  assumpsit,  the  price  paid 
for  a  horse  stolen  by  another,  and  to  which 
the  vendor  had  not  title,  even  if  the  thief  has 
not  been  tried.   Barton  v.  Flalierty,  3  Q.  Gr.  827. 

72.  Torts;  parties.  The  plaintiff  commenced 
an  action  against  the  defendant  for  damages  sus- 
tained to  his  person  by  the  upsetting  of  a  stage 
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ooach ;  after  suit  was  commenced  plaintiff  died 
and  hia  wife  was  substituted  as  administratrix  of 
his  estate,  and  filed  a  supplemental  petition 
claiming  damages,  also  for  injuries  sustained  bj 
her  by  reason  of  the  death  of  the  plaintiff.  Meld, 
that  she  could  not,  in  an  action  as  administratrix 
of  the  estate,  recover  for  any  injuries  sustained 
to  herself  by  reason  of  his  death.  Friiik  <&  Co. 
V.  Taylor^*  AdnUnUtrairix,  4  G.  Gr.  196. 

73. form  of  action.    Without  a  statute 

expressly  authorizing  it,  a  party  cannot  sue  in 
debt  for  a  tort.    Ikids  y.  Pitkin,  3  G.  Gr.  77. 

74. death  from  iqjury.    Under  our  statute 

(section  4111  of  the  Be  vision)  the  right  of  action 
for  a  w^rongf  ul  act  producing  death  is  in  favor 
of,  and  the  damages  recovered  accrue  to  the 
estate  of  the  deceased,  and  not  to  his  next  of  kin. 
Sherman  v.  Western  Stage  Co.,  24  Iowa,  515. 

76.  The  action  of  trespass  guare  datisem, 
being  local,  must  be  instituted  in  the  county  in 
which  the  trespass  is  committed.  Switzer  v. 
Ooudy,  Mor.  248. 

76. Under  section  1703,*  Code  of  1851,  the 

%ction  of  trespass  guare  clausem  may  be  brought 
in  the  county  where  the  realty  is  situated,  even 
though  the  defendant  may  reside  in  a  different 
county.  Ilnd. 

77.  To  quiet  title :  against  lien  holder.  Under 
flection  2025  of  the  Code  of  1851,  an  action  in  the 
nature  of  an  action  of  right  may  be  brought  to 
quiet  title  to  real  property,  against  another 
claiming  title  thereto;  but  an  action  to  quiet 
title  against  a  party  claiming  only  a  lien  should 
be  brought  in  equity,  and  the  nature  and 
character  of  the  lien  should  be  distinctly 
averred.    Fejemary  v.  hanger,  9  Iowa,  159. 

78. the  action  for   forcible  entry  and 

detainer  is  not  the  proper  action  for  trying 
titles  of  any  description ;  and  actual  possession 
by  the  plaintiff  and  the  forcible  entry  or  detainer 
by  the  defendant  are  sufficient  to  determine  the 
verdict.    SeiHe  v.  Henson,  Mor.  111. 

79.  Specific  performanoe.  An  action  for  the 
specific  performance  of  a  contract  to  convey  real 
estate  is  an  action  to  recover  the  real  estate  in 
controversy  as  full  as  an  action  of  ejectment  in 
an  action  at  law.  Wright  v.  Leclaire,  3  Iowa, 
^1. 

*  Section  1703  of  the  Code  of  1851  provides  that  an 
action  "  to  enforce  a  lien  or  mortsrage,  or  where  It 
relates  to  real  property,  may  be  brought  Id  any 
county  where  the  real  property  or  any  portion  of  It 
lies,  or  where  any  part  of  the  personal  property  may 
be  found. 


80.  Wager.  A  party  depositing  and  losing 
money  on  a  wager  may  recover  the  same  in  an 
action  against  the  stakeholder,  before  it  is  paid 
over  to  the  winner.  Shannon  v.  Baumer,  10 
Iowa,  210;  Aliter,  if  the  money  has  actually 
been  paid  over  to  the  winner.  Th/r\ft  v.  Bed- 
man,  13  Ibid.  25. 

For  the  various  causes  of  actions,  see  their 
respective  titles. 


ACTION  OF  RiaHT. 

I.  When  it  will  Lie. 
II.  Right  and  Extent  op  Recovery. 

III.  Defenses. 

a.  OeneraUp. 

h.  Claims  for  improvemente, 

IV.  Parties. 

V.  PleadinO'AND  Evidence. 

a.  Pleading, 

b.  JEvidence. 

VI.  Verdict  and  Judgment. 


L  When  it  will  Lib. 

1.  Public  lands.  An  action  of  right,  and 
not  forcible  entry  and  detainer,  is  the  proper 
action  in  a  case  in  which  a  person  in  possession 
of  the  public  lands  of  the  United  States  refuses 
to  surrender  such  possession  to  a  purchaser 
from  the  United  States.  Little  v.  Henson,  Mor. 
112. 

2.  Olaim  upon  public  lands.  The  action  of 
right  does  not  lie  to  recover  possession  of  a 
clavm  upon  public  lands.  DooHttle  v.  Harring- 
ton, Mor.  226. 

3.  a  **  claim"  is  not  a  "valid  subsisting 

right  within  the  meaning  of  the  statute."f  Ibid. 

4.  A  person  owning  an  undivided  interest 
in  land  may  maintain  the  action  and  recover  to 
the  extent  of  his  interest.  HugJies  v.  HoUiday, 
3  G.  Gr.  30. 

5.  Action  to  quiet  title.  Under  section  2520 
of  the  Code  of  1851,  an  action,  in  the  nature  of 
an  action  of  right,  may  be  brought  to  quiet  title 
to  real  property,  against  another  claiming  title 
thereto.    Fejervary  v.  Langer,  9  Iowa,  159. 

t  The  statute  provided  that  *'  no  person  shall  re- 
cover in  this  action,  unless  at  the  time  of  commeno- 
ing  it  he  shall  have  a  valid  subsisting  Interest  in 
the  property  olaimod,  and  the  rlfrht  to  become  the 
immediate  possessor  thereof. 
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6.  4ff«iiw«t-pai'<y  nlftltnlng a  Man.  Semble, tha.t 
an  action  to  quiet  title  against  a  party  claiming 
only  a  lien  will  not  lie  under  this  section  but 
should  be  brought  in  equity.  Ibid. 

7.  Under  sUtotes  of  1843.  The  "  act  to  al- 
low and  regulate  the  action  of  right"  (Re- 
vised Statutes  of  1843,  p.  626),  provides  a  rem- 
edy to  recover  the  possession  of  land,  and  also  a 
remedy  to  determine  the  title.  Kerr  v.  Leigh- 
ton,  2  G.  Gr.  196. 

8.  Inoorporeal  hereditaments.  The  action 
will  not  lie  to  recover  an  incorporeal  heredita- 
ment, as,  for  instance,  a  mere  privilege  to  dig  in 
mines.    Beatty  v.  Gregory,  17  Iowa,  109. 

9.  Qrantee  with  notice  of  prior  equities.  A 
grantee  of  real  estate,  with  notice  of  the  equi- 
ties of  a  prior  vendee  under  a  contract  of  pur- 
chase, cannot  maintain  ejectment  against  such 
vendee.    BcUdmn  v.  Lowe,  22  Iowa,  367. 

II.  Right  and  Extent  op  Recovery. 

10.  The  plainti£f  must  recover  .  on  the 
strength  of  his  own  title  and  not  on  the  weak- 
ness of  his  adversary's.  Armstrong  v.  Pierson, 
4  G.  Gr.  45 ;  Heed  v.  WHglU,  2  Ibid.  215  ;  Hun- 
tington, WadstDorth  dk  Parka  v.Jewett,  Tibbetts 
&  Co.,  25  Iowa,  249 ;  Hmley  v.  Street,  29  Ibid. 
429. 

11.  Olaim  under  void  judgment.  Plaintiff 
must  recover  upon  the  strength  and  validity  of 
his  own  title,  and  must  show  a  valid  subsist- 
ing interest  in  the  land.  No  such  interest  can 
accrue  from  a  void  judgment.  B^ed  v.  WrigM,  2 
G.  Gr.  15. 

12.  Requisites  to  recovery.  To  enable  the 
plaintiff  to  recover  in  an  action  of  right,  it 
should  appear  that  the  defendant  acted  as 
owner,  landlord  or  tenant  of  the  property 
claimed,  and  if  as  tenant,  that  he  was  in  pos- 
session.   Kerr  v.  Leighton,  2  G.  Gr.  196. 

13.  Against  heirs,  liability  for  damages. 
In  an  action  of  right  commenced  against  the 
ancestor,  and  to  which  the  heirs  are  made 
parties  after  his  death,  the  heirs  are  not  liable 
for  damages  for  the  rents  and  profits  while  the 
ancestor  was  in  possession  of  the  premises. 
They  are  only  liable  for  such  time  as  they  are 
shown  to  have  been  in  possession.  Calender  v. 
Smith  et  at.,  8  Iowa,  360. 

14.  Limitation  of  plaintiff's  right  of  recov- 
ery. The  plaintiff's  right  to  recover  in  an  action 
for  the  possession  of  real  property  will  be  lim- 


ited to,  and  determined  upon,  the  issues  pre- 
sented by  the  pleadings.  Pf otter  et  al.  v.  Jful- 
laney  et  at.,  30  Iowa,  197. 

16.  Recovery  for  use  and  occupation.  In 
an  action  of  right,  the  plaintiff,  holding  the  legal 
title  and  right  of  possession,  may  recover  for  the 
use  and  occupation  of  the  land,  as  well  as  the 
title  and  the  possession.  Dunn  v.  Starkweather, 
6  Iowa,  466. 

JL6.  Partial  recovery:  Instruction.  When 
the  evidence  in  an  action  of  right  shows  that 
the  plaintiff  holds  title  to  only  two-thirds  of  a 
lot,  the  court  should,  when  requested,  instruct 
the  jury  that  he  could  only  recover  to  the  extent 
>of  his  proof.    Hughes  v.  HoUiday,  3  G.  Gr.  30. 

17.  Two  contiguous  quarter  sections  of  land 
may  be  regarded  as  one  entire  tract  or  posses- 
sion in  an  action  of  right.  Kerr  v.  Leighton,  2 
G.  Gr.  196. 

18.  A  person  having  the  equitable  title  to 
land  cannot  recover  in  an  action  at  law  on  the 
ground  that  the  legal  or  paper  title  is  based 
upon  fraud.  The  legal  title  must  first  be  at- 
tacked and  declared  void  by  an  action  in  chan- 
cery.    Walker  v.  Kynett  et  al.,  32  Iowa,  524. 

19.  A  conveyance  by  the  plainti£f  during 
the  pendency  of  an  action  of  right,  of  the  title 
to  the  property,  will  not  abate  the  action ;  and 
the  prosecution  thereof  may  be  continued  in  his 
name  notwithstanding  such  conveyance.  Sec- 
tion 3579  *  of  the  Revision  applies  only  to  cases 
where  the  plaintiff  holds  a  limited  and  deter- 
minable estate  in  the  premises,  which  expires 
by  lapse  of  time  or  the  like  during  the  pen- 
dency of  the  action.  Jordan  v.  Ping,  82  Iowa, 
64. 

III.  Defenses.* 

a.  Generally. 

20.  Equitable  defenses  prior  to  Revision  of 
1860.  In  an  action  of  right,  an  equitable  right 
or  title  will  not  prevail  against  the  legal  one. 
Page  v.  Cole,  6  Iowa,  153 ;  Harmon  v.  Steinman, 
9  Ibid.  112 ;  Farley,  Norris  dk  Co.  v.  Gooeher,  11 
Ibid.  570 ;  AUyn  v.  Johnson,  13  Ibid.  604 ;  AbboU 
V.  Chase,  Ibid.  453. 

21. a  deed  absolute  on  its  fsce,  though 

given  merely  as  security  for  the  payment  of 
money,  will  not,  in  an  action  of  right,  be  treated 

♦Sec.  3579.  If  the  Interest  of  the  plaintiff  ex- 
pire before  the  time  in  which  he  could  be  put  in 
possession,  he  can  obtain  a  Judgment  for  damages 
only. 
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•B  a  mortgage.  Farley,  Norris  db  Co.  ▼.  GooeJier, 
11  Iowa,  570. 

22. sabfleqnent  to  Revision  of  1860.  The 

foregoing  rules  were  changed  hj  section  2880  of 
the  Revision,  which  provides  that  *'  the  defend- 
ant may  set  forth  in  his  answer  as  many  causes 
of  defense,  set-off,  counter-claim,  or  cross-de- 
mand, whether  legal  or  equitable,  as  he  may 
have;"  and  thereunder  the  defendant  may 
plead  an  equitable  defense  in  an  action  of  right. 
Rotierz  v.  Van  J)am,  16  Iowa,  175 ;  Van  Orman 
V.  Spaffard,  Clarke  d  Co,,  Ibid.  186 ;  Kramer  v. 
Conger,  Ibid.  434. 

23. where  defendant  holds  possession 

nttd«r  oontract  with  plaintiff's  grantor.  It  is  a 
good  equitable  defense  in  an  action  of  right,  that 
the  defendant  purchased  and  took  possession  of 
the  premises  under  and  by  virtue  of  a  contract, 
which  he  had  been  at  all  times  ready  to  per- 
form, with  the  grantor  of  plaintiff,  of  which 
plaintiff  had  notice  at  the  time  of  his  purchase. 
Warren  v.  Crew  et  al,,  22  Iowa,  315. 

24. method  of  trial    When  an  equitable 

defense  is  set  up  to  an  action  for  the  recovery  of 
real  property,  the  issue  should  be  tried  as  in 
equitable  proceedings,  by  the  first  or  second 
laethod,  according  to  its  class.  If  the  equitable 
defense  be  found  insufficient,  the  legal  issues,  if 
any  remain,  should  be  tried  by  a  jury,  unless  a 
jury  be  waived.  If  the  equitable  defense  be 
foand  sufficient,  the  court,  in  a  proper  case  made, 
may  grant  complete  relief.  Kramer  v.  Conger, 
16  Iowa,  434. 

25.  Right  of  unasalgned  dower  no  defense. 
A  right  of  dower,  where  the  dower  is  unas- 
signed,  cannot  be  set  up  as  a  defense  in  an  ac- 
tion of  right  against  the  person  holding  the  fee 
of  the  land.  Qivender  v.  Smith  etcU.S  Iowa,  360. 

26. nor  matters  of  fraud  against  del end- 

enfs  grantor  of  "vi^hicfa  he  has  not  complained. 
The  defendant  in  an  action  of  right  will  not  be 
permitted  to  impeach  a  decree  of  partition,  on 
the  ground  of  fraud  against  his  grantor,  or  third 
persons,  of  which  they  have  not  themselves 
complained,  and  to  which  decree  he  was  not 
himself  a  party.    Wright  v.  Keithler,  7  Iowa,  92. 

27.  Outstanding  equitable  title.  In  an  action 
of  right  the  defendant  cannot  interpose  as  a  de- 
fense an  outstanding  equitable  title  in  another. 
Bomeorth  <€•  AU^n  v.  Farenholz,  3  Iowa,  84. 

28.  Outstanding  legal  title.  A  defendant  in 
sn  ejectment  suit  who  is  in  possession  as  a  tres- 


passer or  intruder,  on  the  possession  of  another, 
cannot  protect  himself  in  such  possession  by 
showing  an  outstanding  title  in  a  stranger. 
(Citing  Ferryman  v.  CoUison,  1  Overton,  615 ; 
Duncan  v.  Harder,  4  Johns.  202  ;  Livingston  v. 
Walker,  7  Cow.  637 ;  Bogert  v.  Schauber,  Ibid. 
187.)  Wmiams  v.  Swetland,  10  Iowa,  51. 

b.  Claims  for  improvements. 

29.  Waiver  ofc  When  the  plaintiff  in  an 
action  of  right  waives  all  but  nominal  damages, 
the  defendant  cannot  introduce  evidence  of  a 
set-off  for  improvements.  Daniels  v.  Bates,  2 
G.  Gr.  151. 

30.  When  properly  pleadable.  Claims  for 
improvements  are  not  properly  pleadable  by  the 
defendant  in  an  action  of  right,  but  only  after 
the  question  of  title  has  been  settled  therein  in 
favor  of  the  plaintiff.  Walters  v.  Olats,  29  Iowa, 
437. 

Generally,  see  OccuFsriNO  Claimant,  post. 

IV.  Pabties. 

31.  When  widow  is  not  a  proper  party.    In 

an  action  of  right  against  the  heirs  of  her  hus- 
band, a  widow,  whose  dower  is  unassigned,  is 
not  a  proper  party  defendant ;  and  if  made  a 
party,  the  judgment  recovered  by  the  plaintiff 
cannot  affect  her  right  of  dower.  Cavender  v. 
Srnith  et  al.,  8  Iowa,  360. 

32.  When  administrator  should  be  a  party. 
In  such  a  case,  if  the  plaintiff  seeks  to  recover 
damages  from  the  ancestor,  his  administrator 
should  be  made  a  party,  with  the  heirs,  or  a 
separate  action  should  be  instituted  against 
him.  Ibid. 

33.  Landlord  need  not  be  substituted  for 
tenant.  While,  under  section  3571  of  the  Re- 
vision, the  landlord  may  be  substituted  in  an 
action  of  right,  when  it  appears  that  the  de- 
fendant is  only  a  tenant,  such  substitution  is 
not  imperatively  required,  and  the  action  may 
proceed  against  the  tenant  alone.  But  in  that 
case,  it  seems,  the  landlord  would  not  be  bound 
unless  he  had  been  notified  of  the  action.  T/ie 
State  V.  Onffig  et  ux.,  34  Iowa,  112. 

V.  Pleading  and  Evidence. 

a.  Pleading. 

34.  Defendant  cannot  plead  supposed 
ground  of  plaintiff's  dalm.  In  an  action  of 
right,  the  defendant  cannot  set  up  in  liis answer 
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a  supposed  ground  of  claim  for  the  plaintiff 
and  plead  to  it  himself,  and  put  the  plaiutiff  to 
the  necessity  of  pleading  to  it  also.  Kilbaunu 
Y.  Locfcman,  8  Iowa,  880. 

36.  Form  and  Buffioienoy  of  petition.  In  a 
proceeding  for  the  recovery  of  real  property, 
the  petition  was  in  the  ordinary  form,  but  con- 
cluded with  a  prayer  asking  "  judgment  against 
the  said  defendant  establishing  and  confirming 
in  and  to  said  plaintiff  an  estate  in  fee  simple 
in  the  whole  of  said  land  ;  the  immediate  pos- 
session thereof,  and  determining  and  quieting 
the  question  of  title  thereof,  and  for  said  sum 
of  $500  above  demanded,  and  costs."  Held, 
that  the  court  did  not  err  in  overruling  a 
motion  to  transfer  said  cause  to  the  chancery 

docket.    By&rs  v.  Ttadabaugh,  17  Iowa,  58. 

« 

h.  Evidence, 

36.  Where  both  parties  daim  throngh  same 
person.  When  both  parties  to  an  action  to  re- 
cover real  estate  claim  under  the  same  third 
person,  it  is  prima  facie  sufficient  to  prove- 
the  derivation  of  title  from  him',  without  prov- 
ing his  title.    Codey  v.  Brayton,  16  Iowa,  10. 

37.  To  what  point  it  is  sufficient  for  plaintiff 
to  traoe  title.  In  actions  for  the  recovery  of 
real  property,  it  is  sufficient  for  the  plaintiff,  in 
proving  title,  to  trace  the  same  back  to  the  de- 
fendant, or  to  a  point  at  which  the  defendant  is 
estopped  from  denying  the  validity  of  the  same. 
ByersY.  Bodabfiughtll  Iowa, 58 ;  as,  for  instance, 
to  a  grantor  from  whom  defendant  admitted  that 
he  held  the  premises  as  tenant,  and  acknowl- 
odged  his  title  thereto  as  landlord.  Morrison 
V.  WUkersaih  27  Ibid.  874. 

38. pleadings.     Where  the  defendant 

pleads  to  an  action  of  right  in  the  form  provided 
by  statute  he  virtually  admits  himself  in  posses- 
sion. As  possession  is  not  denied  by  such  a  plea, 
it  need  not  be  proved.  Kerr  v.  Leightan,  2  G. 
Gr.  196. 

39. damages.  If  plaintiff  seek  to  recover 

more  than  nominal  damages  for  withholding 
the  premises  in  an  action  of  right,  proof  of  the 
time  and  circumstances  becomes  essential.  IHd, 

VI.  Verdict  and  Judgment. 

40.  VerdioL  The  jury  returned  this  verdict : 
**  We  find  the  plaintiff  entitled  to  no  part  of  lot, 
etc.,  at  this  time,  but  is  entitled  to  $32.50  dam- 
ages, and  the  defendant  is  entitled  to,  and  took 


possession  of  the  lot  under  color  of  title ;"  held, 
that  on  such  a  verdict  a  judgment  might  be 
rendered,  and  that  the  plaintiff  might  recover 
upon  a  less  title  than  that  set  forth  in  the  dec- 
laration.   Clive  V.  Daugherty,  2  G.  Gr.  898. 

41.  Verdict  should  correspond  to  evidence. 
In  an  action  of  right,  where  plaintiff  proved 
himself  entitled  to  only  two-thirds  of  a  lot,  the 
verdict  should  correspond  with  the  evidence 
and  not  be  general  for  the  plaintiff.  Hughes  db 
Robinson  v.  HoUiday,  3  G.  Gr.  80. 

See  Adverse  Possession;  Action;  Occu- 
pying Claimant  ;  Pleading  ;  Practice  ;  Evi- 
dence. 


ADJOURNMENT. 


Of  Courts ;  Judicial  Sales ;  Justices'  Courts, 
see  their  respective  titles. 


ADJUDIOATION. 


See  Arbitration  and  Award;  Judgment 
and  Decree. 


ADMBASURBMBNT  OF  DOWBR 

See  Dower,  ' 


ADBAZNISTRATOR. 

See  Executors  and  Administrators. 


ADMTRATiTY. 

See  Jurisdiction. 

♦ 

ADBdSSIONS. 

See  Evidence. 

♦   ■■ 

AD  QUOD  DABfNXTM. 

1.  The  act  authorising  miU-dama,  approved 
January  34, 1855.  does  not  require  that  the  peti- 
tion for  the  writ  of  ad  quod  damnum  shall  be 
sworn  to ;  if  the  petition  is  signed  by  the  counsel 
for  the  plaintiff  it  is  sufficient.  Oammett,  v. 
Potter,  2  Iowa,  562. 
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2.  Motioe  of  the  applioatioii  for  the  writ  with 
a  cop7  of  the  i>etition  must  be  served  by  the  de- 
fendant before  the  petition  is  filed,  and  proof  of 
serrice  by  affidavit  must  be  filed  with  the  peti- 
tion.  Ibid. 

3.  Under  the  aot  entitled  ^  an  act  authorizing 

min-dams,"  approved  January  24, 1855,  the  find- 
ing or  verdict  of  the  jury  is  as  conclusive  upon 
matters  properly  submitted  tO  them  as  the  ver- 
dict of  a  jury  in  any  other  case.  Oammell  v. 
Patter,  6  Iowa,  548. 

4.  The  question  as  to  whether  the  lioenae 
may  be  reasonably  granted  is  reserved  to  the 
court,  and  in  its  consideration  the  court  will 
consider  all  facts  which  tend  to  show  that  it  in 
unreasonable,  or  would  not  tend  to  the  public 
benefit ;  but  facts  legitimately  involved  only  in 
the  question  of  damages  submitted  to  the  jury 
cannot  be  considered.  Ibid. 

6.  ZSfiect  of  license.  Where  a  license  is 
granted  for  the  erection  of  a  mill-dam,  under  a 
writ  of  ad  quod  damnum,  the  proceedings 
amount  to  a  condemnation  of  so  much  of  the 
land,  and  of  the  right  of  the  owner  thereto, 
as  may  be  affected  by  the  flowing  back  of  the 
water,  when  the  dam  is  raised  to  the  height 
prescribed.    Lummery  v.  Braddy,  8  Iowa,  33. 

6.  In  prooeedingB  to  take  private  property 
for  public  use,  the  requirements  of  the  statute 
must  be  fully  and  fairly  obeyed.  The  inquiry 
into  the  question  of  individual  loss  or  damage 
must  be  full  and  intelligent.  Walters  v.  Houck, 
7  Iowa,  72, 

7.  Who  may  commence  the  action.  Under 
the  ad  quod  damnum  act  of  this  State  (chap.  92, 
session  of  1854-5),  an  action  can  be  commenced 
and  prosecuted  by  the  mill-owner  alone.  The 
land-owner  injured  by  the  erection  of  a  dam  is 
left  to  his  common-law  remedy,  or  to  a  proceed- 
ing in  equity.  Hunting  <fe  Waterman  v.  Curtis, 
10  Iowa,  152. 

8.  Who  may  dismiss  it.  The  mill-owner,  af- 
ter commencing  a  proceeding  under  the  act,  may 
discontinue  it  without  the  consent  of  the  land- 
owner. T%0  Burlington  and  Missouri  River 
Railroad  Co.  v.  8ater,  1  Iowa,  421 ;  Hunting  d 
WaUrman  v.  Curtis,  10  Ibid.  152. 

9.  Fractioe.  A  proceeding  ad  qtu>d  damnum, 
except  in  so  far  as  otherwise  directed  by  stat- 
ute, is  to  be  conducted  as  an  ordinary  civil 
action,  and  be  governed  b^  like  rules  so  far  as 
the  same  are  applicable.  Forney  dh  Thayer  v. 
Ralls  <§  WiUiU  et  al.,  80  Iowa,  559. 


10.  It  is  accordingly  held,  that  a  sale  and 
transfer  of  a  mill  during  the  pendency  of  a  pro- 
ceeding to  assess  the  damages  caused  to  the 
property  of  adjacent  land-owners  by  reason  of 
heightening  the  mill-dam,  did  not  abate  the 
proceeding,  and  that  the  purchaser  might  be 
substituted  for  the  original  owner.  Ibid. 

11.  New  tilaL  When  the  appellate  court 
sustains  a  motion  to  set  aside  the  award  of  the 
jury  in  a  proceeding  of  that  character,  it  is  the 
duty  of  such  court  to  order  a  new  assessment 
under  another  writ,  instead  of  dismissing  the 
proceeding  or  rendering  final  judgment.  Ibid. 

12.  The  district  court  has  concurrent  Juris- 
diction with  the  circuit  court,  of  appeals  in  ad 
quod  damnum  proceedings.  Section  4,  chapter 
86,  Acts  of  the  12th  General  Assembly,  was  not 
repealed  by  section  2,  chapter  153,  Acts  of  13th 
General  Assembly.  Davey  v.  The  Burlington, 
C.  R.  and  2i.  R.  R.  Co.,  81  Iowa,  553. 


ADUIiTBRT. 


See  Divorce  ;  Criminal  Law. 


ADVANOEMBNT. 

1.  Trust.  Where  the  consideration  of  real 
estate  is  paid  by  one,  and  the  legal  title  taken 
in  the  name  of  another,  a  resulting  trust  is 
thereby  created  in  favor  of  the  former,  unless 
the  person  to  whom  the  conveyance  is  made, 
be  one  for  whom  the  party  paying  the  consider- 
atiou  is  under  a  natural  or  moral  obligation  to 
provide,  in  which  case  the  transaction  vrill  be 
regarded  prima  facie  as  an  advancement,  and 
the  burden  will  rest  on  the  person  seeking  to 
establish  the  trust,  to  overcome  the  presump- 
tion in  favor  of  the  legal  title.  This  presump- 
tion, though  fftrong,  is  not  conclusive.  Cotton 
et  al.  V.  Wood,  25  Iowa,  43. 

2.  Where  a  father  has  purchased  land  and 
paid  for  it  himself,  but  caused  the  title  to  be 
taken  in  the  name  of  his  children,  the  legal 
presumption  is,  that  this  is  an  advancement 
to  the  children,  and  not  a  trust  in  favor  of  the 
father ;  but  this  presumption  may  be  overcome 
by  clear  and  satisfactory  evidence  that  a  trust 
and  not  an  advancement  was  intended.  Cecil 
V.  Beaver  tt  ill.,  28  Iowa,  241. 

3.  Onus  proband!.  While  the  burden  of 
proof  is  upon  the  parly  claiming  it,  to  show 
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that  an  advancement  was  made,  the  evidence 
need  not  be  conclusive.  The  fact  may  be  suffi- 
dently  established  by  a  preponderance  of  testi- 
mony,   Middleton  v.  Middleton,  31  Iowa,  151. 


ADVBRSB  POSSESSION. 

I.  Thb  Claim,  or  Color  op  Title. 

II.  The  Occupation  or  Possession. 


I.  The  Claim,  or  Color  op.  Title. 

1.  To  constitate  oolor  of  title  and  adverse 
possession  thereunder,  it  is  not  necessary  that 
the  party  in  possession  should  hold  under  a 
valid  and  perfect  title.  He  may  in  good  faith 
acquire  a  title  by  adverse  possession  to  a  strip 
of  land  which  is  in  fact  beyond  his  lines  as  es- 
tablished by  his  deed  or  patent,  and  upon  that 
of  an  adjacent  owner.  Close  et  cU.  v.  Samm  et 
aL,  27  Iowa,  503. 

2.  Where  lands  of  adjacent  owners  are  divi- 
ded by  a  partition  fence  not  on  the  true  Mm  of 
survey,  and  one  of  such  owners  claims  and  cul- 
tivates up  to  the  fence  as  the  true  line,  though 
it  is  in  fact  beyond  it  and  on  the  land  of  his 
neighbor,  for  a  period  of  ten  years,  his  posses- 
sion will  be  held  to  be  adverse  under  claim  of 
right,  and  to  confer  upon  him  a  title  by  pre- 
scription to  the  land  lying  between  the  actual 
line  of  survey  and  the  fence.  Brown  v.  Bridges, 
31  Iowa,  138. 

3. And  in  order  for  this  rule  to  apply,  it 

is  not  necessary  that  there  should  have  been  a 
controversy  in  respect  to  the  division  line,  prior 
to  the  lapse  of  the  statutory  period  of  limita- 
tion. Ibid. 

4.  Claim  of  light:  color  of  title.  To  con- 
stitute an  adverse  possession,  under  our  stat- 
ute, it  is  not  necessary  that  the  party  must 
have  taken  and  held  possession  under  color  of 
title.  It  is  sufficient  if  such  possession  was 
taken  and  held  under  a  claim  of  title.  Hamilton 
et  al.  V.  Wright,  30  Iowa,  480. 

6.  The  terms  ^  color  of  title,"  and  ^  claim  of 
title,"  are  not  synonymous.  To  constitute  the 
former,  a  paper  title  is  requisite  in  the  party 
claiming,  but  the  latter  may  exist  wholly  in 
parol.  Ibid. 

6.  Oolor  of  title :  by  descent  cast.  A  descent 
cast  upon  heirs  by  the  death  of  the  ancestor 


though  he  was  but  a  mere  trespasser,  dying  in 
possession,  gives  color  of  title  to  the  heirs.  Ibid, 

7.  Defective  title.  To  constitute  oolor  of  title 
it  is  not  requisite  that  the  title  under  which  the 
party  claims  should  be  a  valid  one,  and  it  is 
immaterial  whether  its  want  of  validity  results 
from  its  original  and  inherent  defects,  or  from 
matters  transpiring  subsequently,  nor  whether 
such  want  of  validity  is  attributable  to  indi- 
vidual or  judicial  action.  IMd. 

8.  The  daim  of  right  must  be  as  broad  asthe 
possession.  It  was  accordingly  field,  where  de- 
fendant's claim  was  limited  to  a  lot  of  a  certain 
number,  but  his  possession  extended  to  and 
covered  a  part  of  an  adjacent  lot  embraced  in 
his  inclosure,  that  this  did  not  amount  to  an 
adverse  possession  of  the  latter.  Orvbe  v.  WeUs, 
34  Iowa,  148. 

9.  A  mere  belief  that  the  lot  which  defendant 
claimed  extended  to  the  limits  of  the  inclosure, 
is  not  equivalent  to  a  claim  of  title  or  right, 
and,  therefore,  not  sufficient  to  constitute  ad 
verse  possession.  Ibid, 

II.  The  Occupation  or  Possession. 

10.  A  mere  possession,  without  color  or  claim 
of  an  adverse  title,  will  not  enable  a  defend- 
ant in  an  action  of  right  to  avail  himself  of  the 
statute  of  limitations.  Jones  v.  Hockman,  12 
Iowa,  101 ;  McDunn  v.  Thf.  City  of  Des  Moines, 
34  Ibid.  467 ;  Grvbe  v.  WeUs,  Ibid.  148. 

11.  To  constitute  an  adverse  possession,  it 
must  be  held  under  a  claim  of  title.  Ibid, 

12. the  quo  animo  or  intention  in  which 

the  possession  was  taken  and  held  by  the  de- 
fendant is  an  essential  consideration.  It  must 
be  shown  that  he  intended  to  hold  in  hostility 
to  the  true  owner.  Orube  v.  WeUs,  84  Iowa, 
148. 

13. The  facts  relied  upon  to  constitute  ad- 
verse possession  cannot  be  presumed,  but  must, 
in  all  cases,  be  strictly  proved.  Ibid. 

14.  Possession  need  not  be  solely  in  party 
claiming  it.  To  constitute  an  adverse  posses- 
sion it  is  not  essential  that  the  possession  should 
be  in  the  party  personally  and  solely,  in  order 
to  enable  him  to  plead  it  in  an  action  of  right, 
but  it  is  sufficient  if  it  be  in  him,  and  those 
through  whom  he  derives  title  —  they  claiming 
title.    KUboume  v.  Lockman,  8  Iowa,  380. 

16.  It  most  affirmatively  appear  that  the 
possession  is  adverse.    In  an  action  of  right  it 
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appeared  from  the  record  that  the  defendant 
offered  to  prove  that  *'  himself  and  those  under 
whom  he  claimed,  had  had  actual  and  continued 
possession  of  the  land  described  in  the  petition 
for  more  than  ten  years  prior  to  the  commence- 
ment of  the  suit,"  which  testimony  was  objected 
to  by  the  plaintiff,  and  excluded  by  the  court. 
Hdd,  1.  That  the  testimony,  if  admitted,  would 
not,  in  the  terms  in  which  it  is  stated,  have  con- 
stituted a  defense  to  the  action.  2.  That,  even 
if  the  offer  was  intended  as  an  attempt  to  show 
that  the  defendant  had  had  ten  years  uninter- 
rupted adverse  possession  of  the  premises  before 
suit  brought,  the  evidence,  if  admitted,  would 
not  have  been  sufficient  to  defeat  the  plaintiff's 
right  of  action.     Wright  v.  KeUhUr,  7  Iowa,  92. 

16.  ZSntry  on  posaeflsion  of  another.  If,  when 
a  party  takes  possession  of  real  property ,'he  has 
reason  to  believe  that  the  premises  are  in  the 
possession  of  another,  he  cannot  acquire  a  legal 
possession  of  the  same  to  the  prejudice  of  the 
rights  of  such  party.  Langworthy  v.  Myers,  4 
Iowa,  18. 

17.  Hxteot  of  posiftasion.  One  who  enters  on 
land,  intending  to  take  possession  of  the  entire 
tract,  no  part  of  which  is  held  adversely  at  the 
time  of  such  entry,  is  in  possession  to  the  extent 
of  his  claim.  Ibid, 

18.  Actual  possession  may  be  proved  by  any 
act  of  possession,  as  going  upon  the  land  to  take 
possession,  or  exercising  any  other  act  of  owner- 
ship. Ibid. 

19.  Actual  possession  may  be  Inferred  from 
an  entry  upon  land  for  the  purpose  of  fitting 
it  for  cultivation,  no  part  of  it  being  held  ad- 
versely at  the  time.  Ibid. 

20.  Where  a  person  claiming  land  ezeroises 
acts  of  ownership  avmr  it,  by  the  use  of  it  for 
the  purposes  to  which  it  is  adapted,  his  posses- 
sion will  be  regarded  as  actual  and  adverse. 
So  hdd  in  respect  to  uninclosed  timber  land,  on 
which  the  person  claiming  to  be  the  owner 
cut  wood  and  timber  for  ordinary  purposes  dur- 
ing the  period  of  his  ownership.  Clement  et  al, 
V.  Perry  et  al.,  34  Iowa,  564. 

21.  Sffisot  of  entry  upon  land.  Is  a  bare  entry, 
not  followed  by  possession  thereunder,  equiva- 
lent, in  this  State,  to  an  action,  so  as  to  suspend 
the  operation  of  the  statute  of  limitations? 
(iuere.   The  City  of  PeOa  v.  BehoUe,  24  Iowa,  283. 

22.  PoBseiiBion  of  uninclosed  lands.  While 
the    usual    indication     of    the    possession    of 


land  is  an  inclosure,  yet  the  exercise  of  such 
acts  of  ownership  over  it  as  are  necessary  to 
enjoy  its  ordinary  use,  and  acquire  the  profits  it 
yields,  such  acts,  continued  and  uninterrupted, 
amount  to  actual  possession,  and  if  under  color 
of  title  or  claim  of  right,  constitute  adverse 
possession.  Booth  dh  Graham  v.  Small  dh 
8mall^  25  Iowa,  177 ;  followed  and  approved  in 
Whalley  v.  8maU  A  SmaU,  29  Ibid.  288. 

23.  Notice.  To  constitute  adverse  posses- 
sion under  which  a  title  may  be  acquired,  it  is 
not  necessary  that  such  possession  should  be 
known  to  the  other  party.  He  must  take 
notice  of  it  at  his  peril.  Close  et  al.  v.  8amm  et 
al.,  27  Iowa,  503. 

24.  Entry  of  trespasser :  effect  of  on  adverse 
possession.  Adverse  possession  of  unfenced 
lands  is  not  disturbed  or  interrupted  by  the 
temporary  entry  of  one  without  any  sufficient 
color  of  title.  The  entry  in  such  case  is  re- 
garded as  that  of  a  trespasser,  and  does  not 
work  an  ouster  of  the  possession.  WlujUey  v. 
SmaU  and  Small,  29  Iowa,  288. 

26.  Husband  and  wife:  estoppeL  Where 
one  holding  adverse  possession  of  lands,  under 
a  claim  of  right,  died,  leaving  his  widow  and 
heirs  in  possession^  and  afterward  the  widow 
married  and  continued  to  reside  on  the  premises 
with  her  second  husband  and  said  heirs,  it  was 
field  that  a  judgment  against  such  second  hus- 
band, in  an  action  against  him  for  the  recovery 
of  the  property,  did  not  bind  the  wife  and  heirs, 
nor  estop  them  from  insisting  upon  the  title 
acquired  by  the  adverse  poast^ssion  of  their  an- 
cestor and  themselves.  Hamilton  et  al,  v. 
Wright,  30  Iowa,  480. 

26.  Where  entry  wa<i  not  originally  adverse. 
An  entry  upon  lands  by  one  without  color  of 
title  or  claim  of  right,  may  subsequently  be- 
come adverse  by  his  acquiring  and  asserting 
claim  of  title,  and  the  statute  would  begin  to  run 
from  that  time.  Ibid. 

27.  A  roving  possession  from  one  part  of  a 
tract  of  land  to  another  will  not  bar  the  right 
of  entry  of  the  owner  upon  any  part  which  has 
not  been  held  adversely  for  the  statutory 
period.    Messer  v.  Reginnitter,  32  Iowa,  312. 

28.  Statute  of  limitations.  A  party  relying 
upon  the  bar  of  the  statute  of  limitations  in  an 
action  for  the  recovery  of  real  property,  must 
show  that  he  has  held  for  the  statutory  period, 
not  only  by  a  possession  actual,  open  and  ad- 


24 


ADVERSE  POSSESSION— ALIENS. 


The  Occupation  or  Poeseesion. 


verse,  but  tbat  it  has  been  maintained  as  a.  right 
resulting  from  an  exclusive  property  in  and 
dominion  over  the  estate,  and  not  subordinate 
to  the  will  of  another,  or  by  an  agreement  with 
the  true  owner  of  the  title.  McNamee  v.  More- 
land  et  cU.,  26  Iowa,  96. 

29.  Intent  to  claim  title:  evidence  of.    It  is  a 

material  and  essential  requisite  of  adverse  pos- 
session, that  the  occupancy  had  been  with  the 
intention  to  claim  title ;  and,  as  disproving  this 
intent,  it  is  competent  to  show,  by  the  declara- 
tions of  the  occupant,  that  he  did  not  hold  ad- 
versely. Ibid, 

30.  Rule  applied :  disputed  line :  agreement : 
estoppeL  Where  the  line  between  two  adja- 
cent owners  was  in  dispute,  and  they  entered 
into  an  agreement,  that  when  a  final  decision 
was  reached  in  a  certain  case  then  pending 
wherein  the  question  as  to  the  true  location  of 
the  boundary  line  was  involved,  either  party 
should  place  his  fence  upon  the  line  which 
should  be  established  by  such  decision,  it  was 
Tidd,  that  the  party  continuing  in  possession  of 
the  tract  between  the  disputed  lines  was,  in 
view  of  such  agreement,  estopped  from  claim- 
ing that  his  possession,  prior  thereto,  was  ad- 
verse. Ibid. 

31.  Division  line:  mistake.  Where  adjoin- 
ing owners  of  real  estate  were  at  a  loss  to  know 
where  the  dividing  line  was,  which  was  how- 
ever finally  agreed  upon,  and  a  fence  erected 
thereon  at  the  mutual  cost  of  both  parties,  fol- 
lowed by  actual  possession  and  claim  of  owner- 
ship, which  was  acquiesced  in  for  more  than  ten 
years,  it  was  held,  that  these  facts  should  be 
regarded  as  establishing  the  defense  of  the 
statute  of  limitations,  although  it  appeared  that 
the  division  line  agreed  upon  was  erroneous, 
and  that  the  possession  and  claim  of  ownership 
was  the  result  of  this  mistake.  Burdick  v.  Heiv- 
ley,  23  Iowa,  511. 

32.  Purpose  of  the  statute.  One  of  the  ob- 
iects  of  the  statute  of  limitations  is  to  compose 
controversies  growing  out  of  mistakes  and 
errors  which  tend  to  keep  open  indefinitely  the 
settlement  of  titles  and  render  them  insecure 
and  uncertain.  Ibid, 

33.  Ingredients  of:  rules.  The  correctness 
of  the  following  rules  and  principles  relat- 
ing to  adverse  possession  recognized  and  de- 
clared : 


1.  Possession  to  be  adverse  must  be  actual, 
continued,  visible,  notorious,  distinct  and  hos- 
tile, and  commenced  under  claim  or  color  of 
title. 

2.  Actual  residence  upon  or  inclosure  or  cuU 
tivation  of  the  land  is  not  necessary  to  consti- 
tute adverse  possession. 

3.  An  entry  upon  land  under  claim  of  right, 
and  the  exercise  of  such  acts  of  ownership  with- 
out interruption  as  clearly  indicate  an  inten 
tion  to  assert  ownership  and  possession,  and 
a  notorious  claim  of  title  within  the  knowledge 
of  plaintiff  and  those  under  whom  he  claims, 
constitutes  adverse  possession. 

4.  Acts  done  under  claim  or  color  of  title, 
equivalent  to  actual  possession,  and  which  are 
as  open  and  notorious,  exclusive  and  hostile, 
will  justify  the  finding  of  actual  adverse  posses- 
sion if  continued  for  the  necessary  length  of 
time.  Booth  db  Oraham  v.  Small  d  Small,  25 
Iowa,  178. 

34.  Notice.  To  constitute  adverse  posses- 
sion under  which  a  title  may'  be  acquired,  it  is 
not  necessary  that  such  possession  should  be 
known  to  the  other  party.  He  must  take  notice 
of  it  at  his  peril.  Close  et  al.  v.  Samm  et  al., 
27  Iowa,  508. 
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AUENa 


1.  Constitutional  provision.    Under  the  con- 
stitution of  1848,*  a  non-resident  foreigner  could 


*  The  22d  section  of  art.  lof  the  Constitution 
of  1846,  upon  which  this  decision  was  founded, 
was  as  follows : 

''Foreigners  who  are,  or  may  hereafter  become, 
residents  of  this  State  shall  enjoy  the  same  rights 
in  respect  to  the  possession,  enjovment  and  descent 
of  property,  as  natural-born  oitfzena.'*  The  same 
section  was  incorporated  in  the  Constitution  of  1857. 

Hdd,  per  Colb,  J.,  in  Purcrefl  v.  Smith,  21  Iowa,  640, 
that  article  1,  section  22,  of  the  Constitution  of  1857, 
to  secure  certain  rights  as  to  real  estate  therein  ex- 
pressed, to  certain  classes  of  foreigners,  does  not  re- 
strict the  powers  of  the  legislature  to  confer  the  same 
rights  upon  other  classes ;  and  chap.  CT),  Laws  of 
1868,  is  not  inconsistent  with  the  Constitution. 
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not  inherit  the  estate  of  his  resident  parent. 
Stemple  v.  HerminghouMt,  8  Q.  Or.  408 ;  Kro- 
gan  et  al.  ▼.  Kinney  et  al,,  15  Iowa,  242 ;  Bh&im 
H  al.  V.  Robibin;  20  Ibid.  45. 

2.  At  common  law.  At  common  law  an  alien 
can  never  take  by  operation  of  law,  as  by  descent, 
for  he  has  no  inheritable  blood.  Stemple  y,  Her- 
minghauser,  supra.  Nor  acquire  by  purchase 
real  estate  and  convey  a  good  title  to  the  vendee. 
PurcuU  V.  Smith,  21  Ibid.  540. 

3.  Inheritance.  Aliens  who  are  non-residents 
of  the  United  States  cannot,  under  the  laws  of 
this  State,  acquire  and  hold  lands  by  inheritance. 
Erogan  et  al,  v.  Kinney  et  al.,  15  Iowa,  242; 
RkHm  et  al.  v.  Bobbins,  20  Ibid.  45 ;  White  v. 
RitUnmyer,  30  Ibid.  268. 

4.  The  act  respecting;  aliens,  approved  Bffarch 
15, 1858,*  provides  for  the  descent  of  the  prop- 
erty of  non-resident  aliens  only  by  will  and 
upon  condition  that  the  devisee  shall,  subse- 
quent to  making  the  bequest,  become  a  resident 
of  this  State.  Krogan  et  al.  v.  Kinney  et  al.,  15 
Iowa.  242. 

5. personal  property.    This  act,  so  far 

as  it  relates  to  personal  property,  is  only  declar- 
ative of  the  common  law ;  and  at  the  common 
law  aliens  are  capable  of  acquiring,  holding 
and  transmitting  movable  property  in  like 
manner  as  our  own  citizens.  Greeriheld  v.  Mor- 
rison, fts'r,  21  Iowa,  538. 

6. per  Ck>le,  J.    Section  1,  chapter  65  of 

the  Laws  of  1858,  confers  upon  aliens  resident  In 
the  United  States  who  have  declared  their  in* 


*  As  the  principal  portion  of  this  title  Is  based 
upon  this  statute,  we  set  it  out  ill  full.  It  took 
effect  March  'Zi^  1858,  and  is  chapter  65  of  the  law8 
of  that  year.  It  is  reprinted  in  the  Revision  of 
IMOO,  H  2488.  2403  inclusive,  and  is  as  follows: 

Sb&  SI88.  (L)  Be  ft  enacted  fty  the  General  A»*emblv 
nf  the  State  of  Imoa,  That  all  aliens  residinff  in  the 
United  States,  who  shall  have  made  a  declaration 
of  their  Intentions  to  become  citizens  of  the  United 
States,  bf  taking  the  oath  required  bylaw,  and  all 
aliens  residents  of  this  State  shall  be  capable  of 
acquirfnfc  real  estate  in  this  State  by  descent  or  par- 
chase,  and  of  holding  and  alienating  the  same,  and 
ahall  Incur  the  like  duties  and  liabilities  in  relation 
thereto  asif  they  were  citlxens  of  the  [Jolted  States. 

Sec.  2489.  (2.)  It  shall  be  lawful  for  every  alien  who 
except  for  his  alienage  would  be  capable  of  acquiring 
real  estate  by  devise  or  descent  from  any  person 
hereafter  dying,  capable,  at  the  time  of  the  death,  of 
holding  real  estate  in  this  State,  to  acquire  reiU  estate 
io  this  State  by  devise  or  descent,  from  any  person 
as  aforesaid,  hereafter  dying,  and  of  holding  and 
alienating  the  same,  and  shall  incur  the  like  duties 
and  liabilities  in  relation  thereto,  as  if  they  were 
citizens  of  the  United  States. 

Sbc.  2490.  (3.)  It  Hhall  be  lawful  for  every  alien  who, 
Were  It  not  for  his  alienage,  would  be  capal)Io  of 
acqulrinir  real  estate  by  purchase  In  this  Stnto,  to 
purchase  real  estate  In  thlB  State  from  any  person 
cnpahleatthe  time  of  holdlntr  an  abf^olute  title  to 
real  estate  In  this  State:  prorided,  that  such  alien 


tention  to  become  citizens,  and  upon  alien  resi- 
dents of  this  State,  the  right  to  acquire  real 
estate  by  descent  or  by  purchase  (by  bargain 
and  sale) ;  and  is  prospective  only.  PurczeU  v. 
Smith,  21  Iowa,  540. 

7. Section  2  (Rev.  1860,  §  2488)  confers 

upon  every  alien,  wherever  resident,  the  right, 
after  the  taking  effect  of  the  act,  to  acquire  real 
estate  by  devise  or  descent,  but  not  by  purchase 
Ibid, 

8 Section  3  (Rev.,  §  4490)  confers  upon 

every  alien,  wherever  resident,  the  right  to  ac- 
quire real  estate  by  purchase  (by  bargain  and 
sale)  from  any  person  holding  an  absolute  title, 
upon  the  condition  that  he  in  good  faith  sells 
the  same  in  ten  years  to  a  person  capable  of 
holding  an  absolute  title.  When  the  title  is 
cast  by  descent  from  such  alien  purcliaser,  the 
heirs  take  his  title  subject  to  the  same  condi- 
tions.   This  section  is  retrospective.  Ibid. 

9 Section  4  (Rev.  1860,  §  2491)  confers 

upon  alien  married  women,  wherever  resident, 
whose  husbands,  at  the  time  of  their  decease, 
were  capable  of  holding  an  absolute  title  to 
lands,  the  right  of  dower  the  same  as  residents. 
This  section  is  retrospective  only.  Ibid. 

10. Section  5  (Rev.  1860.  §  2492)  confers 

or  declares  what  was  in  effect  the  common-law 
right  upon  all  aliens,  wherever  resident ;  the 
right,  after  the  taking  effect  of  this  act,  to  ac- 
quire personal  property  by  descent  or  distribu- 
tion, tlie  same  as  citizens.  Ibid. 


shall,  in  good  faith,  sell  and  convey  the  same  within 
ten  years  from  the  date  of  his  said  purchase,  or 
taking  effect  of  this  act,  to  some  person  capable  at 
the  time  of  acquiring  and  hold.ing  an  absolute  title 
to  real  estate  under  the  laws  of  this  State,  other 
than  by  virtue  of  this  section:  x^'ovided  further^  that 
all  such  aliens  who  may  have,  previous  to  the  taking 
effect  of  this  act,  acquired  any  real  estate  by  gift, 
devise,  descent  or  purchase,  may  hold  the  same  ac- 
cording to  the  provisions  of  this  act. 

Sec.  3491.  (4.)  Every  married  woman  whose  hus- 
band hereafter  dies,  capable  at  the  time  of  the  death 
of  acquiring  and  holding  an  absolute  title  to  real 
estate  in  this  State,  though  she  be  an  alien,  shall  be 
entitled  to  the  same  rights  of  dower  in  her  husband's 
lands  as  If  she  were  a  resident  of  this  State. 

Sbo.  2492.  (5.)  All  aliens  who,  except  for  their 
alienage,  would  be  capable  of  acquiring  personal 

roperty  as  a  distributive  share  of  an  intestate  estate 
n  this  State  shall  be  capable  of  taking  the  same, 
and  Incur  the  like  duties  and  liabilities  in  relation 
thereto  as  if  they  were  citizens  of  the  United  States. 

Sec.  2403.  (6.)  If  any  person  being  a  citizen  of  this 
State  at  the  time  of  his  decease  shall  have  made  a 
will  bequeathing  his  property  to  a  person  who,  at 
the  time  of  making  sunh  bequest,  was  an  alien  non- 
resident, but  who,  subsequently  to  the  malcine  of 
Huch  bequest,  became  a  resident,  such  alien  shall  be 
capable  In  law  of  becoming  a  devisee  of  such  prop- 
erty, as  well  as  if  he  was  a  resident  of  this  State  at 
the*tlme  of  making  such  devise. 

The  General   Assembly,  at  the  session  of   1866, 
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11. Section  6  (Rev.  1860,  g  2498)  confers 

upon  aliens,  wherever  they  may  reside,  the  right 
to  take  or  acquire  property,  by  bequest  or  de- 
vise, upon  condition  in  case  of  non-residents, 
that  they  shall  become  residents  of  this  State. 
This  provision  is  retrospective  as  well  as  pros- 
pective. Ibid. 

12. This  construction  being  inconsistent 

with  Krogan  v.  Kinney ,  15  Iowa,  242,  and  Rhiem 
V.  Bobbins f  20  Ibid.  45,  the  same  should  be  over- 
ruled. Ibid. 

13. Dillon,  J.,  did  not  concur  in  the  rea- 
soning of  the  opinions  of  COLB,  J.,  in  this  case, 
nor  in  that  of  the  majority  in  StempU  v.  Her- 
minghauseTt  as  to  the  construction  of  the  con- 
stitution, and  held  that  the  constitation  confers 
upon  resident  foreigners  the  right  to  transmit 
as  well  as  to  acquire  by  descent.  Ibid. 

14. Lowe,  O.  J.,  and  Wright,  J.,  ad- 
hered to  the  construction  of  the  statute  g^ven 
in  the  cases  of  Krogan  v.  Kinftey,  and  Blieim 
V.  Bobbins,  supra,  and  dissent  from  the  opinion 
of  Cole,  J.  Ibid. 

16.  Descent.  The  judges  of  the  supreme 
court  being  equally  divided  on  the  question  as 
to  the  capacity  of  a  non-resident  alien  to  ac- 
quire real  estate  in  this  State,  by  descent,  the 
judgment  of  the  court  below  stands  affirmed. 
Oreenlield  v.  Stanforih,  21  Iowa,  595. 


passed  an  act  entitled  ^*An  act  aboHshinfr  distlno- 
tions  between  foreigners  and  citizens  as  to  the  ac- 
quisition, enjoyment  and  transfer  of  property."  It 
Is  published  as  chapter  198,  Laws  1888. 

Section  1  declares  that  all  aliens,  whether  they  re- 
side In  the  United  States  or  in  any  foreign  country, 
may  acquire,  bold  and  enJoy  property,  personal  and 
real,  by  purchase,  grant,  devise  or  descent,  and  may 
convey  the  same  to  the  same  extent  they  could  If 
natural-born  citizens  of  the  United  States.  Also, 
that  property  belonging  to  foreigners  may  be  dis- 
posed of  by  win. 

Section  2  abolishes  all  distinctions  between  citi- 
zens and  foreigners,  as  to  the  acquisition,  possession, 
enjoyment  and  transfer  of  property,  and  securing 
dower  to  foreigners  the  same  as  to  resident  citizens, 
except  as  against  a  purchaser  from  the  decedent  or 
under  execution  against  the  decedent. 

Section  8  cures  defects  in  titles  heretofore  *'  con- 
veyed by  purchase  or  gift,  or  transferred  by  devise 
or  descent    by  reason  of  alienage. 

Section  4  gives  to  the  law  a  retroactive  operation, 
providing  that  no  vested  rights  shall  be  disturbed, 
securing  releases  of  escheats  against  interference, 
and  releases  all  escheats  in  favor  of  the  State  to  per- 
sons who  would  receive  such  property,  but  for  such 
escheats,  excepting  the  cases  in  which  the  escheated 

{)roperty  has  become  a  part  of  the  permanent  school- 
ana  of  the  State. 

Section  6  repeals  all  laws  conflicting  with  these 
provisions. 
The  act  took  effect  May  6, 18d8. 
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I.  Promissort  Notes  AND  Bills  OF  Exchange. 

1.  Alteration  of  promissory  note.  The 
alteration  of  a  promissory  note  by  filling  a 
blank  left  therein,  so  as  to  make  the  note  draAv 
ten  per  cent  interest,  will  not  affect  its  validity 
in  the  hands  of  a  bona  fide  indorsee,  for  value 
before  maturity.  The  onus  is  upon  the  defend- 
ant to  show  that  such  purchaser  had  notice  of 
the  facts  at  the  time  he  received  the  note. 
Bainbolt  v.  Eddy,  34  Iowa,  440. 

2.  As  to  date :  presumption.  When  the  ap- 
pearance of  the  note  is  the  only  evidence  of 
alteration  in  the  date  thereof,  and  there  is  no 
evidence  as  to  when  the  alteration  was  made, 
the  court  will  not  presume  that  it  was  done 
after  the  execution  of  the  same,  without  the 
consent  of  the  makers,  or  that  the  alteration 
was  material  to  the  makers.  Harlan  v.  Berry, 
4  G.  Gr.  212. 

3.  Different  ink :  burden  of  proofs  The  fact 
that  the  words  "  ten  per  cent "  are  written  in  a 
promissory  note  in  a  different  ink  from  the  body 
of  the  instrument,  without  alteration  or  inter- 
lineation, does  not  cast  upon  the  note  such  a 
suspicion  that  the  plaintifT,  before  he  can  offer 
it  in  evidence,  will  be  required  to  show  that  the 
words  were  made  by  authority  of  the  maker, 
or  before  the  execution  of  the  same.  Jones  v. 
Ireland^  4  Iowa,  63 ;  Aidt  v.  Fleming,  7  Ibid. 
143. 

4.  Question  of  fact :  no  presumption.  Wheth- 
er or  not  there  has  been  an  alteration  of  an  in- 
strument offered  in  evidence  is  a  question  of 
fact  for  the  jury,  and  not  of  law  for  the  court. 
The  law  makes  no  presumption  as  to  when  the 
alteration  was  made.  AuU  v.  Fleming,  7  Iowa, 
143 ;  Kelley  v.  Ford,  4  Ibid.  140. 

6.  But  the  materiality  of  the  alteration  of  a 
written  instrument  is  a  question  of  law  for  the 
court.  Bobinson  v.  T?^e  Pficsnix  Ins.  Co.,  25 
Iowa,  480. 
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6.  An  immatesial  attention  is  not  made  ma- 
terial simply  bj  the  intent  to  give  thereby  a 
different  effect  to  the  instrument,  if  such  intent 
will  not,  in  fact,  be  effectuated  by  the  alteration. 
Ibid. 

7.  BffiBct  of  alteration  without  fraudulent 
intent.  Wliile  the  material  alteration  of  a  note 
by* the  holder  thereof,  though  made  without 
any  fraudulent  intent,  but  for  the  purpose  of 
making  it  conform  to  the  real  intention  of  the 
parties,  will  destroy  the  right  of  recovery  on 
the  note,  it  will  not,  it  seems,  prevent  a  re- 
covery in  an  action  for  the  debt.  Murray  v. 
Qrahfim  et  (U.,  29  Iowa,  520. 

8.  Where  made  through  mistake.  It  seems 
that  the  alteration  of  a  note,  if  made  through 
mistake  or  innocently,  will  not  preclude  the 
right  of  the  holder  to  recover  on  the  original 
consideration.    Krause  y.  Meyer,  32  Iowa,  566. 

9.  Under  misrepresentation  of  agent.  An 
alteration  by  the  payees  in  a  promissory  note, 
inserting  interest  therein,  made  in  good  faith 
upon  the  false  representations  of  their  agent, 
who  obtained  the  note,  to  the  effect  that  the 
makers  authorized  the  insertion  of  interest,  in 
the  event  the  payees  were  not  satisfied  without, 
will  not  estop  the  payees  from  recovering  on 
the  original  consideration.  Ibid, 

10. Nor  would  the  fact  that  the  salary  of 

the  agent  was  in  part  paid  by  a  commission  on 
the  profits  of  the  sale  constitute  him  a  partner, 
or  change  the  rule  above  stated.  Ibid. 

11.  Bvidence.  Any  evidence  tending  to 
show  the  good  faith  of  the  payees  in  making 
the  alteration  is  admissible.  Ibid. 

12.  Alteration  with  assent  of  the  maker. 
The  alteration  of  a  promissory  note,  with  the 
assent  of  the  maker  at  the  time  of  or  after  the 
alteration,  does  not  render  it  void.  Orimitead 
V.  Briggs,  4  Iowa,  559. 

13.  Alteration  by  oo-maker.  The  alteration 
of  a  promissory  note  in  a  material  respect  by 
one  of  several  makers  thereof,  assuming  to  have 
authority  so  to  do,  and  for  the  honest  purpose 
of  making  it  conform  to  the  original  intention 
of  the  parties  without  the  express,  though  with 
the  implied,  assent  of  the  holder,  will  not  pre- 
vent a  recovery  i  y  the  latter  against  all  the 
makers  in  an  action  declaring  upon  the  note  as 
though  in  the  form  originally  delivered.  Mur- 
ray V.  Ortiham  etal.,  29  Iowa,  520. 

1^  liraBure  of  the  name  of  a  surety.  Where 
the  principals  and  three  sureties  signed  a  prom- 


issory note,  after  which  and  before  delivery  by 
an  arrangement  between  the  principals  and  the 
surety  who  first  signed  the  note,  his  name  was 
erased  therefrom  without  the  knowledge  or 
consent  of  the  other  sureties,  and  the  note  was 
then  delivered  to  the  payee  in  a  condition  which 
showed  upon  its  face  that  the  name  of  the 
surety  who  first  signed  the  same  had  been 
erased,  whereupon  the  note  was  received  with 
knowledge  of  the  relation  of  principal  and 
surety  existing  between  the  makers.  It  was 
Tield,  1.  That  the  discharge  of  the  surety  re- 
leased the  co-sureties  who  signed  the  note  when 
his  name  was  upon  it.  2.  That  the  payee  re- 
ceived the  note  under  circumstances  which 
would  put  a  reasonably  prudent  man  upon 
inquiry,  and  was  charged  with  knowledge  of 
the  rights  of  the  co-sureties.  It  was  also  held, 
that  if  the  makers  ijf  the  note  were  all  prin- 
cipals, the  erasure  of  the  name  of  one  would 
be  a  discharge  of  the  others  pro  tanto,  MeCra 
mer  v.  l^hompson  et  <U.,  21  Iowa,  MA. 

16. new  oonsideration  not  easential  to 

support  ass^t  of  surety.  A  new  consideration 
is  not  essential  to  support  an  assent  by  a  surety 
to  an  alteration  in  the  date  and  amount  of  a 
promissory  note,  whether  such  an  assent  be 
expressed  either  before  or  after  the  alteration 
is  actually  made.  PeUon  y.  Preseott,  18  Iowa,  567. 

16.  Additional  party  after  delivery.  Where 
a  note  has  been  fully  executed,  completed  and 
delivered  to  the  payee,  the  addition  of  another 
maker  at  the  instance  of  the  payee,  and  without 
the  knowledge  of  the  other  makers,  operates  to 
discharge  the  latter.  IIaU*8  Adm'x  v.  MeHenry, 
19  Iowa,  521. 

17. before  delivery.    Semble,   that    the 

same  rule  does  not  apply  where  the  additional 
makers  are  added  before  the  delivery  of  the 
note  and  without  the  knowledge  of  the  payee. 
But  if  the  note  shows  upon  its  face  that  there 
were  but  two  makers,  one  the  principal,  the 
other  a  surety,  while  the  note  was  signed  by 
two  sureties,  and  the  payee  has  notice  that  the 
name  of  one  surety  was  added  without  the  con- 
sent of  the  other,  it  would  avoid  the  note.  Ibid. 

18. cutting  off  the  name  of  one  surety  to 

a  promissory  note,  without  the  consent  of  the 
other,  by  the  payee,  after  the  execution  of  the 
note,  is  such  an  alteration  as  will  discharge  the 
other  surety.  Jbid. 

19.  Erasure :  of  indorsement  on  bill  of  ex< 
change.    The   party  in  possession  of  a  bill  of 
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exchange  lias  the  pHma  facie  right  to  erase  the 
indorsements  thereon.  Pilmer  v.  The  State 
branch  of  the  SkUe  Bank  at  Dee  Moines,  19  Iowa, 
112. 

20. of  indonement  on  note.    The  holder 

of  a  promissory  note  has  a  right  to  erase  a  prior 
special  indorsement  thereon,  and^lt  is  not  incum- 
bent on  him  to  explain  such  erasure  before  the 
note  is  admissible  in  evidence.  Jones  v.  Berry- 
hiU,  25  Iowa.  289. 

21. of  credit  indorsed  on  note.    A  credit 

indorsed  upon  the  back  of  a  note,  and  partly 
erased,  should  be  allowed  in  the  absence  of  evi- 
dence showing  that  it  was  made  by  mistake,  or 
was  erased  by  authority  to  the  maker.  Carson 
V.  Duncan,  1 G.  Gr.  466. 

II.  Mortgages  and  Executions. 

22.  Alteration  o£  mortgage.  Where  a  mort- 
gage was  executed  by  the  husband  and  wife,  and 
the  husband,  after  it  was  signed  by  the  wife, 
without  her  knowledge  or  consent,  inserted 
therein  the  description  of  additional  property, 
which  was  the  homestead  of  the  mortgagors, 
such  alteration  being  noted  by  the  officer  who 
took  the  acknowledgment,  in  his  certificate,  as 
having  been  made  after  it  was  drawn ;  it  was 
held :  first.  That  as  to  the  property  described 
therein,  before  the  alteration  was  made,  it  was 
valid ;  that  it  would  be  valid  as  to  the  addi- 
tional property  against  the  husband  were  it  not 
that  said  property  was  a  homestead,  and  a  con- 
veyance of  the  same  by  the  husband  alone  was 
absolutely  void  ;  and  that  the  execution  of  the 
mortgage  not  having  been  denied  under  oath, 
and  it  being  nowhere  alleged  that  the  alteration 
was  made  after  delivery,  the  burden  of  show- 
ing that  the  alteration  avoided  the  entire  instru- 
ment was  upon  the  defendants  or  mortgagors. 
Vanhorn  d  Clarke  adm'rs,  v.  Bell,  11  Iowa,  465. 

23.  Semble,  that  when  it  appears  that  an  al- 
teration in  a  mortgage  has  been  made  after 
delivery,  it  is  incumbent  upon  the  mortgagee 
to  explain  the  circumstances  under  which  the 
change  was  made.  Ibid. 

y  24.  Alteration  of  execution.  The  alteration 
of  an  execution  in  an  immaterial  part  after  levy 
does  not  vitiate  a  sale  made  thereunder  to  an 
innocent  party.     Cooley  v.  Brayton,  16  Iowa,  10. 

III.  Articles  op  Incorporation. 

26.  When  the  articles  of  incorporation  of  a 
college,  organized  under  the  auspices  of  a  relig- 


ious denomination,  provide  for  their  own  amend- 
ment or  alteration  in  a  manner  named,  an 
alteration  affecting  only  the  means  to  be  em- 
ployed in  prosecuting  the  purpose  of  the  cor- 
poration, and  not  the  purpose  itself,  will  not 
discharge  the  liability  of  the  maker  of  a  note, 
executed  in  payment  for  a  certificate  of  scholar- 
ship in  such  institution.  WasJungton  College  v. 
Duke,  14  Iowa,  14. 

26.  Will  not  disohaxge  liability  on  note 
The  Washington  college  was  organized  with 
articles  of  incorporation,  providing  that  the  pres- 
ident of  the  institution  should  be  a  minister  of 
the  Associated  Presbyterian  Church,  which 
articles,  by  their  own  terms,  provided  for  their 
alteration  or  amendment  in  a  manner  pre 
scribed.  They  were  so  amended  as  to  provide 
that  the  president  should  be  a  minister  of  tlie 
United  Presbyterian  Church ;  held,  that  it  did 
not  release  the  maker  of  a  note  executed  for  a 
certificate  of  scholarship,  before  the  alteration 
was  made  from  his  liability  thereon.  Ibid. 

See  Bills  and  Notes;  Contracts;  Cor 
PORATION;  Executions. 
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I.  Pleadings. 

1.  General  mles.  Applications  to  amend 
pleadings  should  always  be  allowed  at  the 
proper  time,  and  on  proper  terms,  when  the 
tendency  is  to  advance  justice.  Wilson  v.  John- 
son, 1  G.  Gr.  147 ;  Harkins  v.  Edwards  &  Turner, 
1  Iowa,  296 ;  Olick  v.  Hartman,  10  Ibid.  410 ; 
The  State  of  Iowa  ex  rel.  Floyd  v.  The  Mayor 
and  CUy  Council  of  the  City  of  Keokuk,  18  Ibid. 
388. 

2.  Rule  under  the  statute.  Under  the  liberal 
provisions  of  our  statute,  to  allow  amendments 
is  the  rule,  to  refuse  them  the  exception.*    Se^*- 

*  The  following  are  the  material  provisions  of 
the  Revision  of  1860,  which  have  also  been  re- 
printed in,  and  form  a  part  of,  the  Code  of  1873: 

Sfa:.  2fl72  (Ck)de  of  1878,  fi  2A80).  No  variance  be- 
tween the  allegation  in  a  pleading  and  the  proof  is 
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9en  V.  Hamilton,  11  Iowa,  66 ;  Harkina  v.  Kdr 
wird9  dh  Turner,!  Ibid.  206;  Prides,  Worm- 
wood,  27  Ibid.  257. 

3.  So  long  as  the  sabstantial  rights  of  the 
parties  are  nut  prejudiced  by  allowing  amend- 
ments —  so  long  as  there  is  a  substantial  sub- 
ject-matter or  remedy  sought,  the  court  should 
not  dismiss  the  cause,  but  give  proper  time,  on 
proper  terms,  for  such  amendments,  and  making 
up  the  issues.  Ibid, 

4. rule  eKempUfiod.    In  an  action  com- 


mence d  on  a  contract  not  mature,  the  petition 
alleged  that  the  defendant  was  about  to  dispose 
of  his  property  with  intent  to  defraud  his  credi- 
tors, and  asked  an  attachment.  There  was  no 
allegation  that  nothing  but  time  was  wanting 
to  fix  an  absolute  indebtedness.  To  this  peti- 
tion defendant  answered  without  demurring,  or 
otherwise  attacking  its  sufficiency.  Subse- 
quently, and  after  the  contract  under  which  the 
suit  was  brought  had  matured,  the  parties  pro- 
ceeded to  trial  upon  the  issues  joined;  and, 
after  the  introduction  of  some  testimony  by  the 
plaintiff,  he  offered  an  amendment  to  his  peti- 
tion to  the  effect  that,  at  the  time  of  commenc- 
ing his  action,  defendant  was  about  to  dispose 
of  his  property  with  intent  to  defraud  his  credi- 
tors ;  that  nothing  but  time  was  wanting  to  fix 
an  absolute  indebtedness;  that  since  the  com- 
mencement of  the  action  the  time  for  perform- 
ance had  expired,  and  that  plaintiff  had  now  a 
complete  cause  of  action.  Judgment  was 
prayed  as  in  the  original  petition.  In  asking  this 
amendment,  plaintiff  offered  to  submit  to  such 

to  be  deemed  material^  unless  it  has  actually  misled 
the  adverse  party  to  his  prejudice  in  maintaining  his 
action  or  defense  upon  the  merits.  Whenever  It  Is 
alleged  that  a  party  ha3  been  so  misled,  that  fact 
must  be  shown  by  proof  tUiwide  to  the  satisfaction 
of  the  court,  and  such  proof  must  also  show  in  what 
respect  be  has  been  so  misled,  and  thereupon  the 
court  may  order  the  pleading  to  be  amended  upon 
such  terms  as  may  be  Just. 

Sac  arra  (Code  of  1873,  §  8887).  When  the  Tarlance 
Is  not  material  as  provided  In  the  last  section,  the 
court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  and  may  order  an  Immediate  amend- 
ment without  costs. 

BEa  8B74  (Code  of  1873.  §  9688).  When,  however, 
the  allegation  of  the  claim  or  defense  to  which  the 

{>roof  Is  directed  Is  unproved,  not  in  some  particu- 
ar  or  particulars  only,  but  in  Its  general  scope  and 
meaning,  it  shall  not  be  deemed  a  case  of  variance 
within  the  last  two  sections,  but  a  failure  of  proof. 
Sbc.  2977  (Code  of  1873,  §  2889).  The  court  may,  on 
motion  of  either  party,  at  any  time  in  furtherance 
of  justice,  and  on  such  terms  as  may  be  proper,  per- 
mit such  party  to  amend  any  pleadings  or  proceed- 
ings by  adding  or  striking  out  the  name  of  any  party, 
or  by  correcting  a  mistake  In  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting 
oiher  allegations  material  to  the  case,  or  when 
the  amenmnent  does  not  change  substantially  the 
claim  or  defense  by  conforming  the  pleadings  or 


terms  as  to  costs  or  continuance  as  might  be  im- 
posed. The  court  refused  to  allow  the  amend- 
ment, and  instructed  the  jury  to  find  for  the  de- 
fendant. Held,  that  the  ruling  was  erroneous. 
Pride  v.  Wormioood,  27  Iowa,  257. 

5.  In  ohanoary.  Under  sections  1756  to 
1759  inclusive,  of  the  Code  of  1851,  pleadings 
in  chancery  causes  may  be  amended  upon  the 
same  terms  as  pleadings  at  law ;  and  an  amend- 
ed and  sworn  answer  was  properly  allowed 
to  be  filed  after  issue  joined  upon  the  pleadings, 
not  under  oath  upon  which  evidence  had  been 
taken.    Brink  v.  Morton  et  al.,  2  Iowa,  411. 

6.  Discretion.  The  statute  contemplates  the 
exercise  of  a  liberal  discretion  in  granting 
leave  to  amend  pleadings.  Logan  v.  Tibbott  et 
o^. .  4  G.  Or.  889 ;  WiUoh  v.  Johman,  1  Ibid.  147 ; 
Fuimer  et  al.  v.  Fulmer,  22  Iowa,  281 ;  HeUl  v. 

Boran,  6  Ibid.  433. 

7.  Where  no  abuse  of  discretion  is  shown. 

The  action  of  the  court  below,  in  allowing  an 
amendment  without  imposing  terms,  will  not  be 
disturbed,  unless  it  is  shown  that  there  has  been 
an  abuse  of  the  discretion  confided  to  the  court 
in  such  cases.    Harrison  v.  CoUon,  81  Iowa,  16. 

8.  Amendment  after  final  submission. 
Where,  after  the  final  submission  of  a  cause 
to  the  court,  and  its  finding  of  facts  made,  and 
conclusions  of  law  stated,  the  plaintiff  asked 
and  was  refused  leave  to  amend  his  petition  by 
adding  another  count,  charging  the  defendant 
in  a  new  capacity,  it  was  JuHd  by  the.  entire 
court  that  the  court  below  might  have  al- 
lowed the  amendment  upon  proper  terms. 
Wright  and  Lowe,  JJ.,  declining  to  interfere 

f>rooeedlngs  to  the  facts  proved.  The  court  may 
Ikewlse,  in  Its  discretion,  on  terms,  and  for  good 
cause  proved,  allow  an  answer  or  reply  to  be  filed 
after  the  time  limited  by  this  Code,  when  such  time 
has  not  been  by  order  extended.  And  whenever  any 
proceeding  taken  by  a  party  falls,  in  any  respect,  to 
conform  to  the  provisions  of  this  Code,  it  may  per- 
mit an  amendment  of  such  proceeding,  so  as  to 
make  it  conformable  thereto. 

Sbc.  2979  (Code  of  ISrS.  §  2971).  When  either  party 
shall  amend  any  pleading  or  proceeding,  the  cas« 
shall  notbe  continued  In  consequence  thereof,  unless 
the  court  shall  be  satisfied,  by  affidavit  or  otherwise, 
that  the  adverse  party  could  not  be  rerfdy  for  trial  in 
consequence  of  such  amendment.  But  If  the  court 
Is  thus  made  to  become  satisfied,  a  continuance  may 
be  granted  to  some  day  in  the  same  term,  or  to  the 
next  term  of  said  court. 

Sec.  2983  (Code  of  1813,  §J9602).  All  matters  of  sup- 
plement or  amendment,  whether  of  addition  or 
subtraction,  shall  be  made  not  by  erasure  or  inter- 
lineation of  the  original,  or  by  addition  thereto,  but 
upon  a  separate  paper  which  shall  be  filed,  and  shall 
constitute,  with  the  original,  but  one  pleading.  But 
If  It  be  stated  in  such  paper,  that  it  is  a  substitute 
for  the  former  pleading  Intended  to  be  amended,  in 
that  case  It  shall  be  deemed  such  substitute,  but  the 
pleading  superseded  by  the  substitute  shall  not  be 
withdrawn  from  the  files. 
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because  the  ruling  of  the  court  refusing  such 
leave  was  the  exercise  of  a  discretion,  and  there 
was  no  showing  of  abuse  ;  and  Gole,  J.,  and 
Dillon,  C.  J.,  holding  that  the  plaintiff  had  the 
right  to  amend  and  that  it  was  error  to  refuse 
it.    Hays  v.  Turjier,  23  Iowa,  214. 

9.  Right  not  absolute.  The  right  to  amend  a 
pleading  is  not  absolute  and  unconditional,  but 
is  to  be  allowed  only  in  furtherance  of  justice 
and  under  a  sound  judicial  discretion.  Broek- 
man  v.  BerryhiU,  16  Iowa,  183 ;  Harvey  v.  Spald- 
ing, 7  Ibid.  423  ;  Hatfield  v.  Oano,  15  Ibid.  177; 
I^d  V.  The  Mayor,  eU.,  18  Ibid.  888 ;  Hays  v. 
Turner^  supra, 

10. refiual  may  be  reviewed.    The  court 

may  exercise  its  discretion  so  far  as  to  see  that 
an  amendment  asked  for  is  substantial,  and 
that  it  is  not  a  repetition  of  the  former  plead- 
ing ;  and  a  refusal  of  the  court  to  permit  a  par- 
ty to  amend  will  be  reviewed  by  the  appellate 
court.  Harvey  v.  Spalding,  7  Iowa,  423 ;  Mayer 
V.  Woodbury  d  Strahm,  14  Ibid.  57. 

11.  It  is  erroneous  upon  sustaining  a  motion 
to  strike  from  the  files  an  amendment  which  is 
a  repetition  only  to  render  judgment  for  costs 
against  plaintiff  as  upon  a  trial.  Robinson  v. 
Erickson  et  al.,  25  Iowa,  85. 

12.  Leave  to  file  an  amendment  may  be  re- 
fused when  the  party  asking  it  would  be  enti- 
tled to  the  same  measure  of  relief  without  the 
proposed  amendment  as  with  it.  Mansfield  v. 
WHkerson,  26  Iowa.  482 ;  Ogilvie  et  al,  v.  WaOi- 
hurnAO.  Gr.  548. 

13.  In  what  cases  allowed  on  appeal  The 
filing  of  further  pleadings  may  be  permitted,  upon 
proper  terms,  by  the  district  court,  in  causes 
therein  pending  on  appeal;  and  the  supreme 
court  will  interfere  with  such  order  only  when 
it  is  clear  that  prejudice  has  resulted  there- 
from. Dunton  v.  Thorington  et  al.,  15  Iowa, 
217 ;  Nettman  v.  Schramm,  23  Ibid.  521 :  May  v. 
WUson,  21  Ibid.  79  ;  Stanton  v.  Warrick,  Vaidi.  76. 

14.  Where  a  plaintiff  amends  his  petition  af- 
ter an  appeal  to  the  district  court,  it  is  not  error 
to  allow  the  defendant  to  amend  his  answer. 
Scitlly  V.  Scully's  Executor  et  al.,  28  Iowa,  548. 

16.  A  plaintiff  cannot  amend  his  petition  so 
as  to  increase  his  claim  for  damages  after  appeal 
and  while  the  cause  is  pending  in  the  appellate 
tribunal.   Johnson  v.  Chaplin  et  al.,  28  Iowa,  570. 

16.  After  appeal  to  the  circuit  court  from  a 
judgment  of  a  justice  of  the  peace,  a  party  can- 
not, as  a  matter  of  right,  file  additional  or  new 


pleadings.  He  may,  however,  be  allowed  to  do 
so  under  equitable  circumstances,  and  upon 
proper  terms,  after  satisfactorily  excusing  his 
failure  to  plead  before  the  justice.  Warren  v. 
Scott  et  al.,  32  Iowa,  22. 

17.  The  showing  of  equitable  circumstances 
or  the  excusing  of  the  failure  to  plead  before 
the  justice  are  obviated  by  an  agreement  of  the 
parties,  stipulating  that  either  may  amend  his 
pleadings  by  a  certain  day  of  the  term.  Ibid. 

(See  title  Appeals,  post.) 

18.  Attachment  prooeedingB.  An  affidavit  for 
an  attachment  may  be  amended  in  substance  as 
well  as  in  form.  J.  L.  Langworthy  dt  Bro.  v. 
Waters,  Hughes  A  Co.,  11  Iowa,  432;  Bunn  v. 
Pritehard,  6  Ibid.  56 ;  Graves  v.  Cole,  1  G.  Gr.  405 ; 
Jackson  v.  Fletcher  db  Butler,  Mor.  230 ;  Oour- 
ley  V.  Carmody,  23  Iowa,  212 ;  Stout  v.  Folger, 
34  Ibid.  71. 

19. It  may  be  amended  after  a  motion  to 

quash  the  writ  has  been  sustained.  Stadler 
Bros.  A  Co.  V.  Parmlee  A  Watts,  14  Iowa,  175. 

20. Motion  to  dissolve  an  attachment  on 

the  ground  that  the  affidavit  was  insufficient. 
Upon  leave  given  the  affidavit  was  amended 
and  the  motion  overruled.  The  appellate  court 
refused  to  review  the  ruling  because  the  amend- 
ment was  not  in  the  record.  J.  L.  Langworthy 
dk  Bro.  V.  Waters,  Hughes  <&  Co.,  11  Iowa,  482. 

21. allegation  of  fraud.      An  allegation 

in  an  amended  petition,  filed  during  the  progress 
of  the  attachment  suit,  that  the  "defendants 
then  were  about  to  dispose  of  their  property 
with  intent,"  etc.,  was  held  insufficient  to  sup- 
port a  writ  of  attachment  which  had  been  issued 
at  the  commencement  of  the  action.  Wad^worth 
db  Wells  V.  Clieeny  dh  Wilson,  10  Iowa,  257. 

22.  Affidavits  for  continuance.  The  practice 
of  allowing  affidavits  for  continuance  to  be 
amended,  or  new  affidavits  to  be  filed  after  the 
first  has  been  held  insufficient,  is  one  which  the 
courts  should  permit  with  great  caution,  if  per- 
mitted at  all.  It  is  within  the  discretion  of  the 
district  CO  art  to  refuse  leave  to  amend  such 
affidavits  unless  for  the  purpose  of  presenting 
facts  which  have  transpired  or  come  to  the 
knowledge  of  the  parties  since  the  filing  of  the 
first.     Widner  v.  Hunt,  4  Iowa,  855. 

23.  Increase  of  damages.  The  plaintiff  may 
amend  his  petition  increasing  the  amount  of 
damages  claimed.  McDonald  et  ux,  v.  TJte 
Chicago  <fe  N.  W.  R.  R.  Co.,  26  Iowa.  124.        • 
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24.  After  demurrer.  Where  a  defect  in  a 
pleading  is  amended  by  an  additional  pleading 
filed  before  the  determination  of  the  demurrer 
thereto,  the  demurrer  should  not  be  sustained. 
BeU  y.  Byerton  db  Barlow,  11  Iowa,  233. 

26.  After  plea  in  abatement.  A  plea  in  abate- 
ment was  filed,  upon  which  issue  was  joined 
and  the  plea  was  sustained,  but  before  judgment 
plaintiff  asked  leave  to  amend  his  petition  to 
show  the  character  in  which  he  sued  but  not 
changing  the  complaint.  Held,  that  leave  to  so 
amend  was  properly  granted.  Huni  v.  Collins, 
4  Iowa,  56. 

26.  Feme    covert.     An  action  commenced 
•by  a  feme  covert  in  her  former   name  as  a 

feme  eoU,  may,  by  leave  of  the  court,  be 
amended  by  the  substitution  of  her  proper 
name.     Olick  v.  Ha/rtman,  10  Iowa,  410. 

27.  Ii^]imction:  stamp.  It  was  held  compe- 
tent for  the  court  to  permit  the  plaintiff  to 
make  a  new  affidavit,  properly  stamped,  to  a 
petition  for  an  injunction,  when  the  affidavit 
thereto  appended  was  defective  because  not 
properly  stamped.  Hughes  v.  Feeter,  18  Iowa, 
142. 

28. the  petition  upon  which  the  ii^Junc- 

tion  issued  may  be  amended  after  a  motion  to 
dissolve  the  same ;  and  if,  as  amended,  it  states 
a  good  cause  for  injunction,  which  is  not  over- 
borne by  an  adverse  showing,  the  motion  should 
be  overruled  and  the  injunction  continued. 
Crawford  v.  Paine,  19  Iowa,  172. 

29.  New  all^^tiona.  In  an  action  for  dam- 
ages resulting  from  the  fraudulent  representa- 
tions of  the  defendant,  in  relation  to  the  nature 
of  a  patent  right  sold  by  him  to  the  plaintiff, 
the  plaintiff  may  so  amend  a  count  which,  out 
of  several  in  his  petition,  he  has  been  compelled 
to  elect  and  stand  upon,  as  to  declare  for  the 
first  time  for  a  breach  of  the  warranty  in  such 
sale  as  well  as  for  the  fraud.  Hunt  v.  Hoover, 
24  Iowa,  231. 

30.  The  jurat  of  an  affidavit  offered  in  evi- 
dence may  be  amended  by  adding  thereto  a 
reference  to  the  notarial  seal  of  the  notary 
before  whom  it  was  made,  which  reference  was 
omitted  in  the  original  jurat.  Hallett  v.  The 
Chicago  A  Northwestern  Railway  Company,  22 
Iowa,  259. 

31.  The  jurat  to  a  petition  for  replevin  may 
be  amended  after  a  motion  to  dismiss  the  suit 
because  the  petition  was  not  properly  sworn  to. 
Hoover  v.  Bhoads,  6  Iowa,  505. 


32.  Mandamiifk  The  power  to  allow  amend- 
ments to  pleadings  extends  to  cases  of  manda- 
mus. The  State  of  Iowa  ex  rel.  Floyd  v.  TTie 
Mayor  and  City  Council  of  the  City  of  Keokuk, 
18  Iowa,  388. 

33.  Misnomer.  While  the  power  to  order 
the  substitution  of  the  true  name  of  the  party 
when  ascertained,  is  not  expressly  given  by  the 
Code,  it  is  entirely  competent  for  the  court  to 
so  direct,  under  the  numerous  and  liberal  pro- 
visions for  an  i^endment  of  the  pleadings  or 
other  papers  in  a  cause.  Arlyuckle  v.  Bowman 
et  al„  6  Iowa,  70. 

34.  Bili^oinder.  The  plaintiff  may,  after  a 
demurrer  to  the  petition  for  a  misjoinder  of 
parties  has  been  sustained,  amend  by  striking 
out  the  name  of  his  coplaintiff,  citing  GUck  v. 
Hartman,  10  Iowa,  410 ;  Buieher  v.  Cwrleton,  11 
Ibid.  47. 

36.  New  party.  A  new  party  may  be 
brought  into  an  action  by  an  amendment  of 
the  petition  where  a  complete  determination 
cannot  otherwise  be  had.  Harkins  v.  Edwards 
&  Turner,  1  Iowa,  296, 

36. by  partners.     Where  an  action  is 

brought  upon  a  cause  of  action  belonging  to  a 
copartnership,  in  the  name  of  one  of  the  part 
ners  only,  against  the  other  partner,  the  court 
may  at  any  time,  in  furtherance  of  justice,  per- 
mit an  amendment  by  inserting  the  name  of  the 
firm  as  plaintiff.    Dixon  v.  Dixon,  19  Iowa,  512. 

37.  On  triaL  The  plaintiff  may  be  permitted 
to  amend  on  the  frial,  to  obviate  the  effect  of  a 
variance  between  the  date  of  a  note,  as  stated 
in  the  copy  attached  to  the  petition,  and  that  in 
the  note  as  introduced  in  evidence.  Avery  v. 
Wilson,  26  Iowa,  573. 

38. after  submission.  The  supreme  court 

will  not  interfere  with  the  exercise  of  discretion 
by  the  court  below  in  refusing  to  permit  an 
amendment  of  the  pleadings  after  a  cause  has 
been  submitted  to  the  jury.  Hatfield  et  ux.  v 
Oano,  15  Iowa,  177. 

39. after  triaL  The'  allowance  of  a  slight 

amendment  to  meet  the  case  made  by  the  proofs 
and  which  could  not  have  operated  to  the  preju- 
dice of  the  adverse  party,  was  held  not  to  be  such 
an  abuse  of  discretion  as  to  justify  a  reversal 
of  the  judgment,  although  the  leave  was  not 
granted  until  after  the  close  of  the  evidence  and 
argUtuents  of  counsel,  and  the  amendment  was 
not  actually  filed  until  after  the  return  of  the 
verdict.    Correll  v.  Glasscock,  26  Iowa,  83. 
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40. An    amendment   of    the    pleadings 

after  trial  estops  the  partj  making  the  same 
from  afterward  insisting  that  it  was  unneces- 
sary, though  the  objection  to  the  original  plead- 
ing was  not  made  by  the  adverse  party  until 
after  the  trial.  Coates  v.  The  QcUena  and  Chi- 
cago Union  Railroad  Company,  18  Iowa,  277. 

41.  The  action  of  the  trial  court  in  allowing 
an  amendment  to  the  defendant's  answer,  which 
does  not  substantially  change  the  defense,  after 
the  evidence  has  closed,  and  during  the  closing 
argument  of  plaintiff's  counsel,  will  not  be  dis- 
turbed. Tegler  <fe  Co.  v.  Shipman,  83  Iowa,  194  ; 
SmUhy.  Howard,  28  Ibid.  51. 

42. after  verdict.    An  amendment  after 

verdict  and  pending  a  motion  in  arrest  of  judg- 
ment, curing  a  variance  between  the  name  of 
the  defendant,  as  stated  in  the  petition  and  as 
signed  to  the  promissory  note  upon  which  suit 
was  brought,  was  held  to  have  been  properly 
allowed  without  terms,  it  appearing  that  no 
prejudice  to  the  defendant  could  have  resulted 
therefrom.     Thomson  v.  WUson,  20  Iowa,  120. 

43.  After  a  cause  has  been  tried  in  the  su- 
preme court,  and  remanded  to  the  district  court 
for  a  new  trial,  amendment  to  the  pleadings  may 
be  allowed.  Bebb  v.  Preston,  garnishee,  3  Iowa, 
825. 

44.  equitable  Jurisdiction.    Where  the 

decree  in  a  chancery  case  is,  upon  the  merits, 
modified  and  affirmed  on  appeal  to  the  supreme 
court,  and  the  cause  remanded  for  the  district 
court  to  enter  and  enforce  the  decree,  the  ap- 
pellee will  be  allowed  to  amend  his  pleading, 
asking  judgment  for  the  value  of  property  ad- 
iudged  by  the  decree  to  belong  to  him,  but  which 
the  opposite  party  has,  instead  of  delivering  up 
to  him,  converted  to  his  own  use.  Jones  v. 
Clark  cfe  Clark,  81  Iowa,  497. 

46.  Verification:  ii^unction.  When  an 
amendment  to  a  petition  for  an  injunction  avers 
matter  material  to  sustain  the  injunction,  such 
amendment  must  be  verified  to  the  same  extent 
as  the  original  bill.  Walker  v.  Ayres,  adm'r, 
and  Ryder,  1  Iowa,  449. 

46. attachment.     When  an  amendment 

to  a  petition  f(5r  an  attachment  is  material  to  the 
issuance  of  the  writ,  it  must  be  verified.  Queen 
V.  Oriffith  et  al.,  4  G.  Gr.  118. 

47. An  amendment  to  a  petition  for  an  at- 
tachment need  not  be  verified  when  it  does  not 
change  the  cause  of  action,  or  the  cause  for  an 


attachment  alleged  in  the  original  petition. 
HamiUy  Ralston  dt  Co.  v.  Phenicie,  9  Iowa,  525. 

48. of  petition  after  answer.    The  court 

will  permit  the  plaintiff  to  amend  a  petition  not 
sworn  to,  after  answer,  by  adding  a  verification 
to  the  same  ;  and  after  such  amendment,  if  the 
defendant  refuse  to  verify  his  answer  or  to  file 
a  verified  answer  within  the  time  allowed  by 
law  to  plead,  a  default  may  be  granted  against 
him.     Wilson  v.  Preston  et  al.,15  Iowa,  246. 

49.  The  court  below  may,  under  section  2981 
of  the  Revision,  permit  an  amendment  without 
verification  to  previous  pleadings  wliich  have 
been  verified.  Tegler  <fe  Co,  v.  Shipman,  33 
Iowa,  194. 

50.  Variance.  Action  on  a  joint  promissory 
note.  Plaintiff  offered  in  evidence  a  note  signed 
by  the  defendants,  to  the  introduction  of  which 
they  objected,  on  the  ground  that  the  copy  of 
the  note  appended  to  the  petition  was  signed  by 
one  of  the  defendants  only.  Plaintiff  asked 
leave  to  amend  his  petition  so  as  to  affix  the 
name  of  the  other  defendant  to  the  copy  of  the 
note,  in  support  of  which  one  of  his  attorneys 
stated  professionally  that  he  had  seen  the  name 
of  said  defendant  on  the  said  copy  of  said  note, 
and  the  court  being  of  the  opinion  that  the  name 
of  said  defendant  had  been  worn  off  from  the 
said  copy  of  said  note  by  the  frequent  handling 
of  the  papers,  permitted  the  amendment  to  be 
made,  and  admitted  the  original  note  in  evi- 
dence. Held,  that  the  proceeding  was  not  erro- 
neous.   Stevens  v.  Campbell,  6  Iowa,  538. 

61.  Supplemental  averments.  Matters  aris- 
ing after  the  filing  of  an  original  petition  should 
be  pleaded  by  a  supplemental  petition  and  not 
by  an  amendment  of  the  original ;  but  pleading 
by  amendment  generally  does  not  constitute 
sufficient  cause  for  dismissing  the  action.  Ser- 
vers, adm*r,  v.  Hamilton  et  vx.,  11  Iowa,  66. 

62.  Additional  pleading.  A  new  or  additional 
pleading  is  an  amendment,  and  may  be  made  at 
any  stage  of  the  proceedings  by  leave  of  the 
court.     Williams  v.  Miller,  10  Iowa,  344. 

63.  When  amendment  supersedes  original 
A  pleading  was  styled  in  the  caption  "  the  third 
amended  answer,"  and  commenced  as  follows : 
"  Now  comes  the  defendant,  and  for  an  amended 
answer,"  etc.  It  was  lield  that  it  took  the  place 
of,  and  was  not  an  amendment  to,  the  preceding 
answer  filed  ;  and  that  after  a  deihurrer  'was 
sustained  thereto  the  defendant  was  not  entl- 
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lied  to  a  trial  of  the  issues  raised  by  the  pre- 
ceding answers.    Bates  v.  Kemp,  12  Iowa,  90. 

5^ Where  an  amendment  to  an  answer 

does  not  take  the  place  of  the  original,  the  two 
will  be  considered  together  in  determining  the 
issnes  joined.  Pharo  et  al.  v.  Johnson,  executor, 
15  Iowa,  560. 

66.  Double  pleading.  When  the  record  dis- 
closes two  replications  to  the  same  answer,  as 
being  on  file  when  the  cause  was  tried  below, 
the  one  last  filed  will  be  treated  as  an  amend- 
ment to  the  other.  Lee  v.  KeUter  et  al.,  11 
Iowa,  480. 

66.  Answer  to  amended  petition.  If  the 
defendant  fails  to  answer  an  amended  petition 
after  a  demurrer  thereto  has  been  overruled,  a 
default  may  be  granted,  notwithstanding  an 
answer  to  the  original  petition  is  on  file. 
Brenner  <fe  Co.  v.  Gunderahiemer,  14  Iowa,  82. 

67.  Practice:  method  of  resistance.  The 
sufficiencj  of  an  amendment  cannot  be  properly 
assailed  by  resistance  to  a  motion  for  leave  to 
file  ;  but,  upon  appeal  from  a  ruling  refusing  to 
allow  an  amendment,  the  court  will  examine 
the  amendment  proposed  for  the  purpose  of  as- 
certaining whether  the  appellant  has  been  pre- 
judiced by  such  ruling.  State  of  Iowa  ex  rel. 
Floyd  V.  77u  Mayor  and  City  Council  of  the 
CUy  of  Keokuk,  18  Iowa,  388. 

68. olijections:  when  taken.  Objec- 
tions to  an  amendment  to  the  petition  must  be 
taken  in  the  court  below,  and  if  not  so  taken 
will  not  be  considered  by  the  supreme  court. 
BetU  V.  FarreU,  13  Iowa,  572. 

69.  Under  the  Revised  Statutes,  1843.  The 
statutes  of  amendments  and  jeofails  (Rev.  Stat. 
1843,  p.  54)  are  not  obsolete  and  extend  to  mate- 
rial defects  after  verdict.  The  practice  of 
courts,  in  evading  the  statute,  condemned. 
Humphreys  v.  Daggs,  1 G.  Gr.  436. 

60.  Bflfect  of  amendment :  waiver.  A  party 
waives  his  objection  to  the  ruling  of  the  court 
on  a  demurrer,  by  amending  his  declaration  to 
meet  the  objection  presented  by  the  demurrer 
and  going  to  trial  on  the  merits.  Taylor  et  al, 
V.  OaUand  et  al.,  3  G.  Gr.  17. 

61.  When  the  court  refused  to  permit  evidence 
offered  by  the  defendant  to  go  to  the  jury,  on  the 
ground  that  it  was  not  pertinent  to  the  issues 
made  by  the  pleadings,  whereupon  defendant  ob- 
tained leave  to  amend,  and  did  amend  his  answer 
letting  up  the  facts  sought  to  be  established  by 
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the  evidence  oflercd,  it  was  held  that  by  plead- 
ing over  he  waived  his  objection  to  the  ruling 
of  the  court.    Rees  v.  Leech  et  al.,  10  Iowa,  439. 

62. continuance.    When  a  party  is  taken 

by  surprise  by  an  amendment  to  a  pleading,  lie 
may  be  entitled  to  a  continuance ;  but  an 
amendment  is  never  sufficient  ground  for  strik- 
ing a  cause  of  action  from  the  files.  Bell  v. 
Rowland,  9  Iowa,  281 ;  Seevers,  adm'r,  v.  Hamil- 
ton et  ux.,  11  Ibid.  66;  Snediker  et  ux.  v.  Poor- 
baugh,  29  Ibid.  488. 

63.  The  court  will  always  make  a  proper 

disposition  of  the  costs  rendered  useless  by 
amendment.  Seevers,  adm*r,  v.  Hamilton  et  ux.. 
11  Iowa,  66. 

64. attachment.    An  amendment  to  the 

affidavit  does  not  render  a  new  writ  and  levy 
necessary.  Wadsvoorth  db  Wells  v.  Clieeney  & 
Stinson,  13  Iowa,  576. 

66. gamisimient.      After  a  motion   to 

quash  attachment  because  of  defect  in  affidavit 
was  sustained,  the  plaintiff  cured  the  defect  by 
amendment.  Held,  that  a  garnishee  was  not 
discharged  by  the  order  quashing  the  writ. 
Stadler  Bros.  A  Co.  v.  Parmlee  dh  Watts,  14 
Iowa,  175. 

66.  Delay  in  amendment.  The  court  may 
properly  refuse  leave  to  a  party  to  file  an 
amended  or  supplementary  pleading,  when  ten- 
dered years  after  issue  is  joined,  and  no  excuse 
is  shown  for  the  delay.  McClintock  v.  Crick,  4 
Iowa,  457. 

67.  The  allowance  of  an  amendment,  after 
one  trial  had  been  had,  withdrawing  the  denial- 
of  the  due  execution  and  attestation  of  a  will 
in  a  case  in  which  its  validity  was  contested 
on  the  ground  of  the  mental  weakness  and  undue 
influence  of  the  testator,  and  thereupon  giving 
the  affirmative  of  the  issue,  and  the  right  of 
opening  and  closing  the  case  to  the  contestants, 
was  held  not  erroneous.  Bates  v.  Bastes  et  al., 
27  Iowa,  110. 

68.  Rejection  o£  There  is  no  error  in  the 
rejection  of  an  amendment  to  an  answer,  when 
the  matters  alleged  constitute  no  defense  to  the 
action.    AtUtman  v.  McLean,  27  Iowa,  129. 

II.  Bonds. 

69.  General  rule.  No  defective  bond  shall 
prejudice  the  party  giving  the  same, provided  it 
be  BO  amended  within  a  reasonable  time  after 
the  defect  is  discovered,  as  not  to  cause  any 
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essentia]  injury  to  the  other  party.  CJu&oer  v. 
Lane  et  al.^^  Iowa,  198. 

70.  Appeal  bond.  A  defective  appeal  bond 
may  be  amended.  Brock  v.  Manatt,  1  Iowa. 
128 ;  Perry  dh  UeaMey  v.  Benner,  Mor.  340. 

71. penalty.    Where  the  penalty  in  the 

bond  is  for  too  small  an  amount,  the  same  may 
be  amended  by  filing  a  new  bond  in  the  proper 
amount.  Oourley  v.  Ca/rmodyy  23  Iowa,  212; 
Van  Winkle  v.  A.  J.  Stevens  A  Go.,  9  Ibid.  264. 

72.  Oertiorazi :  statutes  of  1839.  Under  the 
act  of  January  14,  1840,  a  defective  bond  in 
ceriioTari  could  not  be  amended  in  the  district 
court.    Perry  db  Headley  v.  Benner,  Mor.  340. 

73.  Attachment.  Where  an  attachment  bond 
recited  that  the  proceedings  were  being  had  in 
the  district  court  of  a  county  which  was  not  the 
one  in  which  the  suit  was  actually  commenced, 
it  was  7ield  that  the  defect  could  be  cured  by 
an  amended  bond.  Holmes  db  Averj/'v.  Budd  et 
al.y  11  Iowa,  186. 

See  Appeal;  Attachment;  Injunction; 
Replevin. 

III.  Certificates  and  Returns. 

74.  Oertifioate  of  acknowledgment.  A. de- 
fective certificate  of  the  acknowledgment  of  a 
deed  cannot  be  amended  to  supply  defects 
therein.    (yFerraUy.  Simplot,  4  Iowa,  381. 

76.  Return.  An  amendment  of  the  sherifT's 
return  to  the  service  of  the  original  notice  can- 
not be  made  in  the  supreme  court.  Pilkey  v. 
Oleason  et  at.,  1  Iowa,  85. 

See  Office  and  Officer. 

IV.  Writs. 

76.  Writ :  clerical  error.  Where  there  is  a 
manifest  clerical  error  in  the  amounLstated  in 
the  writ  of  attachment,  causing  a  slight  dis- 
crepancy between  it  and  that  claimed  in  the 
petition  and  notice,  it  may  be  amended.  Gourley 
V.  Garmody,  23  Iowa,  212. 

77.  Seal  The  seal  of  the  district  court  is 
essential  to  the  validity  of  a  writ  of  attach- 
ment, and  the  want  of  such  seal  cannot  be  ob- 
viated by  amendment.    Foss  v.  hett,  4  G.  Qr.  76. 

78.  Under  statute  of  amendments,  1839. 
The  second  section  of  the  statute  of  jeofails, 
1839,  conferring  upon  the  court  power  to  amend 
all  that  which  to  them,  in  their  discretion, 
seemed  to  be  misprision  of  the  clerks  therein,  so 
that,  by  such  misprision  of  the  clerks,  no  judg- 
ment shall   be    reversed  or  annulled,  con  fern 


power  to  correct  clerical  mistakes  in  issuing 
writs  of  assumpsit  where  the  precipe  and  decla- 
ration shows  the  action  to  be  in  debt,  by  making 
the  writ  correspond  with  such  precipe  and  decla- 
ration.  Jackson  v.  Fletcher  di  Butler,  Mor.  230. 

V.  Records. 

79.  Reoognisanoei  A  recognizance  cannot 
be,  after  an  appeal,  converted  into  a  bond  by 
amendment.  Guddlebaek  et  al.  v.  Parks,  2  Q. 
Gr.  148. 

80.  Of  record :  district  court  The  records  of 
the  district  court  are  under  its  control,  and  an 
erroneous  entry  therein  of  an  order  made  by  the 
court  may  be  corrected  at  any  time  during  the 
term  in  which  the  error  was  made.  Bobbins  et 
ux.  V.  Neal  et  al.^  10  Iowa,  560. 

81. Any  entry  may  be  corrected  or  ex- 
punged before  the  record  is  read  and  signed  by 
the  court.    Shepherd  v.  Brenton,  15  Iowa,  84. 

82. grand  Jury.    The  district  court  may, 

upon  a  showing  that  the  name  of  a  grand  juror 
has,  by  mistake  of  the  clerk,  been  omitted  in 
the  record  of  a  prior  term,  order  a  correction  of 
such  record  by  the  insertion  therein  of  the 
name  of  such  juror.  The  State  of  Iowa  v.  Mc- 
Gomb,  18  Iowa,  48. 

83. notice  of  motion.  A  record  in  a  cause 

should  not  be  amended  after  judgment  on  mo- 
tion of  one  party  without  notice  to  the  other. 
Eno  V.  Bunt,  8  Iowa,  486;  McGlaugldin  v. 
(TBourke,  12  Ibid.  459. 

84.  Confession  of  Judgment.  An  insuflScient 
statement  for  a  confession  of  judgment  cannot 
be  amended  so  as  to  give  the  clerk  power  to 
render  a  second  judgment,  either  in  term  time 
or  vacation,  after  the  first  judgment  has  been 
decided  void  by  the  supreme  court.  Edgar  v. 
Greer  et  al.,  10  Iowa,  279. 

86.  Articles  of  incorporation.  Where  the 
articles  of  incorporation  of  a  college,  organized 
under  the  auspices  of  a  religious  denomination, 
provide  for  their  own  amendment  or  alteration 
in  a  manner  named,  an  alteration  affecting  only 
the  means  to  be  employed  in  prosecuting  the 
purposes  of  the  corporation,  and  not  the  pur- 
pose itself,  will  not  discharge  the  liability  of  a 
maker  of  a  note  executed  in  payment  for  a  cer- 
tificate of  scholarship  in  such  institution.  Wash- 
ington Gollege  v.  Duke,  and  The  Same  v.  Ted- 
ford,  14  Iowa,  14. 

See  Appeal;  Attachment;  C^urtb;  In- 
junction ;  Judgment  and  Decree  ;  Replevin. 
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ANIBlAIiS. 

1.  Donifiatic:  daageroiu  animalii.  No  man 
has  a  right  to  suffer  to  run  at  large  animals  of 
a  dangerous  kind,  eitlier  to  the  person  or  prop- 
erty of  others.  And  if  he  does  he  is  responsible 
for  all  damages  which  may  result  from  the  acts 
of  such  animals.  McMarnu  v.  MTian,  4  Iowa, 
283. 

2.  OatUe  are  free  oommonenk  The  common- 
law  rule  that  eveij  man  is  required  to  keep  his 
cattle  within  his  own  close  under  the  penalty 
of  answering  in  damages  for  injuries  arising 
from  their  running  at  large  is  not  in  force  in 
Iowa,  and  he  may  lawfully  suffer  them  to  run 
on  the  uninclosed  land  of  another.  Wagner 
Y.  BUull,  3  Iowa,  396  ;  Heath  v.  CoUejiback,  5 
Ibid,  490 ;  Alg&r  v.  The  M,  <fe  M,  H.  B.  Co.,  10 
Ibid.  268. 

3.  Oattlexuimiiig  at  large:  trespass.  Cattle  in 
this  State,  going  of  their  own  accord  upon  the 
anfenced  land  of  another  than  their  owner,  do 
not  thereby  subject  him  to  liability,  and  he  may 
rightfully  enter  thereon  for  the  purpose  of  tak- 
ing control  of  them.  Camp  y.  Flaherty,  28 
Iowa,  520. 

4.  Where  cattle  thus  being  upon  unfenced 
lands  were  driven  by  the  owner  thereof  on 
to  other  lands,  it  was  Tield,  that  the  owner  of 
the  cattle  might  enter  thereon  for  the  pur- 
pose of  taking  control  of  and  removing  them, 
and  in  doing  this  might,  without  incurring 
liability  for  trespass,  drive  them  homeward 
back  over  the  unfenced  premises  of  the  first 
owner  through  which  they  came,  and  against 
the  remonstrance  of  the  latter.  Ibid. 

5. treapaas:  fences.   To  enable  a  plaintiff 

to  recover  for  injuries  done  by  cattle  or  stock 
in  this  State,  it  is  necessary  to  show  that  the 
premises  on  which  the  injury  was  done  were 
protected  by  a  sufficient  fence  to  turn  ordinary 
stock.    Heath  v.  GoUenback,  5  Iowa,  490. 

6.  Distraint  of  cattle  damage  feasant:  by- 
agent  or  servant.  An  agent  or  servant  may 
distrain,  for  and  at  the  direction  of  the  master 
*or  owner  of  the  premises  or  crops,  trespassing 
animals  doing  damage  thereon,  and  as  such 
agent  he  may  justify  in  an  action  of  replevin 
brought  against  him  to  recover  the  cattle  thus 
held  by  him.  Bearinger  v.  CHare,  26  Iowa,  259. 

1.  Evidence.  In  an  action  for  damages  on 
account  of  trespassing  cattle,  under  section 
1548  of  the  Revision,  the  plaintiff  may  prove 


the  damage  sustained  by  him,  by  the  ordinary 
character  of  evidence.  Section  1551,.  making 
the  fence-viewers  appraisers  to  find  and  certify 
the^  damages,  ^applies  only  to  cases  where  the 
plaintiff  elects  to  distrain  the  beasts.  Quinton 
v.*  Van  Tuyl,  80  Iowa,  554. 

8.  Statute  preventing  swine  and  sheep  from 
running  at  large.  Section  114  of  the  Code  of 
1851,  and  chapter  193  of  the  Laws  of  1857,  au- 
thorizing the  people  of  the  several  counties  of 
this  State  to  decide  by  a  majority  vote  to  re- 
strain swine  and  sheep  from  running  at  large, 
is  not  inconsistent  with  article  1,  section  6,  of 
the  Constitution  of  1857.  DaXby  v.  Wolf  db 
Palmer,  14  Iowa,  228, 

9.  submission  to  vote.    Under  sections 

250,  287  and  1545  of  the  Revision  of  I860,*  it  is 
competent  for  the  board  of  supervisors  to  sub- 
mit, in  a  divided  form,  the  question  whether 
sheep  or  swine  shall  be  restrained  from  run- 
ning at  large.  The  submission  need  not  be 
joint,  but  may  be  for  the  restraint  of  swiuo 
to  the  exclusion  of  sheep  or  vice  vei'sa.  Cotell 
dh  Day  v.  Bitchey,  23  Iowa,  583. 

10.  T%e  second  section  of  chaptor  193  of 
the  IjawB  of  1867  is  retrospective  in  its  opera- 
tion, and  applies  as  well  to  votes  taken  before 
as  after  its  passage.    Dalhy  v.  Wolf  cfc  Palmar,  14 
Iowa,  228. 

11.  Process.  It  is  not  contemplated  by 
chapter  193,  Laws  of  1857,  that  the  officer  exe- 
cuting it  shall  have  a  process  to  make  a  sale 
thereunder.  Ibid. 

12.  Stallions  running  at  large.  The  statute 
prohibiting  stallions  from  running  at  large  was 
not  intended  to  apply  to  colts  until  they  were  of 
such  an  age  as  to  be  troublesome  to  mares  or 
dangerous  to  be  at  large.  Ayleiworth  v.  T7ie 
Chicago,  Bock  Island  S  Pacific  Bailroad  Com- 
pany, 30  Iowa,  459. 

♦  Section  250,  Rev.  1860,  which  is  a  reprint  of  section 
lU,  Code  of  1851,  provides  among  other  things  that 
"  the  county  Judge  may  submit  to  the  people  of  his 
county  •  •  the  question  *  *  ♦  whether  stock 
shall  be  permitted  to  run  at  large,  or  at  what  time 
it  shall  be  prohibited  ;  and  the  question  of  any 
other  local  or  police  regulation  not  Inconsistent 
with  the  laws  of  the  State." 

Section  287  (9  1,  chap.  235,  Laws  1857)  provides 
that  the  word  **  stock  "  in  the  section  above  quoted 
**  shall  be  construed  to  mean  swine  and  sheep." 

Section  1547  (S  1,  chap.  235,  Laws  1857)  provides 
^*  that  in  all  counties  in  this  State,  where  by  a  vote  of 
the  legal  voters  of  such  county,  or  by  any  act  of  the 
General  Assembly  of  this  State,  it  has  been  or  may 
be  hereafter  determined  that  hogs  and  sheep,  or 
either  of  t/iem,  shall  be  prohibited  from  running  at 
large,  a  fence  made,"  etc.,  etc. 

By  the  legislature  of  1860,  the  powers  it  the 
county  Judge  were  conferred  upon  the  board  i>f  su- 
pervisors.   Rev.  1860,  fi  330. 
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13,  Ferae  natiizae  —  raccoon.  A  raccoon 
comes  uQder  the  denomination  of  animals /6ra6 
naturae,  and  is  not  a  subject  of  larceny.  War- 
ren V.  The  State,  1  a.  Or.  106. 

See  EsTitAYB ;  Fences  ;  Negligence  ;  Rail- 

BOADB;  TkESFASS. 


I.  To  THE  Circuit  AND  District  Courts. 

1.  From  justice's  and  mayor's  court, 

a.  In  what  cases  appeals  lie. 
h.  Who  may  appeal. 

c.  When  and  how  the  appeal  is  taken 

and  perfected. 

d.  The  pleading,  issues  and  trial  in 

the  appellate  court. 

2.  Fh^om  the  county  court,  county  commis- 

sioners and  board  of  supervisors. 

a.  In  what  cases  it  will  lie. 

b.  The  allowance  of  the  appeal. 

c.  The  appeal  bond. 

d.  Proceedings  in  appellate  cou/rt. 

3.  In  special  proceedings. 

II.  Appeals  to  the  Supreme  Court. 

a.  In  what  cases  an  appeal  lies. 

b.  Who  may  appeal. 

c.  How  and  when  taken. 

(1)  Notice  of  appeal,  etc. 

(2)  Bonds  and  supersedeas. 

d.  The  trial  on  appeal. 

(1)  The  record. 

(2)  2  Tie  assignment  of  error. 
(8)  Method  of  trial. 

e.  Decision,  judgment  and  execution. 

f.  Miscellaneous  matters. 


I.  To  the  Circuit  and  District  Courts.* 

1.  From  justice* s  court, 

a.  In  what  cases  appeals  lie. 

1.  (general  rule.  An  appeal  lies  from  every 
final  judgment  of  a  justice  of  the  peace,  unless 
the  jurisdiction  of  the  district  court  is  withheld 
by  express  provision  or  by  necessary  implication. 
T/ie  City  of  Dubugus  v.  Rebman,  1  Iowa,  444. 

*  Prior  to  the  enactment  of  chapter  86,  Laws  of  1868, 
appeals  were  taken  from  the  Juaffments  and  decis- 
ions of  all  inferior  tribunals  to  the  district  court. 
The  circuit  court  was  created  by  said  act,  and  by  the 
fifth  section  thereof  it  is  provided  that  **  said  court 
shall  have  exclusive  Jurisdiction  of  all  appeals  and 
writs  of  error  from  Justice's  courts,  mayors'  courts 
and  all  other  Inferior  tribunals,  either  In  civil  or 


2.  Appeal  fromjudgment  on  award.  An  ap- 
peal does  not  lie  from  a  judgment  of  a  justice  on 
an  award  of  arbitrators.  The  action  of  the  jus- 
tice, in  refusing  to  set  aside  the  award,  or  to  re- 
commit the  cause  to  the  arbitrators,  may  be 
reviewed  by  writ  of  error  from  the  district  court ; 
but  no  trial  of  the  cause  on  its  merits  can  be  had 
after  the  return  of  the  award.  Whitis  v.  Cul- 
ver, 25  Iowa,  30. 

3.   error  of  law.    An  appeal  lies  from 

a  judgment  based  upon  a  ruling  upon  a  ques- 
tion of  law  as  well  as  upon  a  question  of  fact. 
Oriffin  V.  Moss,  3  Iowa,  261. 

4. nonauit.       An    appeal  lies  from  a 

judgment  of  nonsuit.  Oillson  v.  Johnson,  4 
Iowa,  463. 

6.  From  verdict  An  appeal  does  pot  lie 
from  the  the  verdict  of  a  jury  returned  in  the 
trial  of  a  cause  upon  which  no  judgment  has 
been  rendered  Outhrie  v.  Humphrey,  7  Iowa, 
23 ;  Brown  v.  Scott,  2  G.  Gr.  454 ;  Harper  v.  Al- 
bee,  10  Iowa,  389. 

6. the  appearance  of  the  parties  in  the 

district  court  upon  an  appeal  taken  from  a  ver- 
dict does  not  confer  jurisdiction  upon  that  court. 
Kimble  v.  Biggin,  2  G.  Gr.  245. 

7. where  Judgment  is  omitted    from 

transcript.  The  transcript  of  the  justice's 
docket  showed  the  verdict  of  the  jury,  and  ap- 
pended thereto  was  the  certificate  of  the  jus- 
tice that  he  rendered  judgment  therein  in  ac- 
cordance with  the  verdict  of  the  jury  "  and  that 
it  does  not  appear  on  my  docket  and  the  tran- 
script sent  to  the  district  court,  arises  from  the 
fact  that  it  was  a  clerical  omission  of  mine.** 
Held,  that  a  motion  to  dismiss  the  appeal  should 
have  been  sustained.  Brown  v.  Scott,  2  G.  Gr.  454. 

8.  From  informal  Judgment.  A  justice's 
transcript,  after  reciting  the  verdict  of  the 
jury,  continued:  "and  judgment  was  entered 
by  me  thereon  accordingly."  It  was  held,  that 
this  entry,  though  informal,  was  a  judgment  or 
final  adjudication  within  the  meaning  of  the 
statute,  from  which  either  party  could  appeal. 
Moore  v.  Manser,  9  Iowa,  47. 

9. The    docket    of   a    justice  of  the 

peace,  after  reciting  the  names  of  the  parties. 

criminal  cases;  and  all  provisions  of  law  now  in 
force  respectinir  such  appeals  and  writs  of  error 
shall  apply  to  this  court  with  the  same  effect  as  if 
the  name  thereof  were  substituted  wherever  the 
words  district  court  now  occur  In  the  statutes  relat- 
ing thereto."  The  decisions  heretofore  made  touch- 
ing appeals  to  the  district  court  apply  of  course  to 
appeals  to  the  circuit  court. 
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the  amount  of  the  claim,  the  cause  of  action, 
that  the  cause  had  come  hef  ore  him  hy  change 
of  venue,  continued :  "  and  agreeable  to  the 
order  of  practice  made  hy  their  counsel.  C. 
for  plaintiff,  and  J.  R.  R.  for  defendants,  after 
hearing  all  the  testimony  on  both  sides,  it  is  be- 
lieved that  the  plaintiff  is  entitled  to  $75  and 
costs  of  suit,  which  is  taxed  as  follows."  It 
was  Md,  that  it  was  sufficiently  certain  and  spe- 
cific as  a  judgment  against  defendant;  and 
that  an  appeal  would  lie  therefrom.  Statoera 
V.  MUUdge,  1  Iowa,  150. 

10.  From  void  Judgment  If  a  justice  of 
the  peace  enters  a  judgment  after  the  time  lim- 
ited by  law,  it  stands,  in  legal  contemplation,  as 
if  no  judgment  had  been  rendered,  and  no  ap- 
peal therefrom  lies  to  the  district  court.  Guth- 
rie V.  Humphrey,  7  Iowa,  23. 

IL  Violation  of  city  ordinances.  Section 
23  of  the  act  entitled  "  An  act  to  incorpo- 
rate and  establish  the  city  of  Dubuque,"  ap- 
proved February  24,  1847,  confers  upon  jus- 
tices of  the  peace  within  the  city  full  power 
and  authority,  and  makes  it  their  duty  at  such 
time  as  complaint  and  application  shall  be  made 
before  them,  or  either  of  them,  to  issue  all 
needful  process  for  the  apprehension  of  offund- 
en  against  any  of  the  by-laws,  ordinances  or 
regulations  of  said  city ;  and  to  hold  a  court  for 
the  trial  of  said  offenses,  etc.  ffeld,  that  any 
person  aggrieved  by  the  final  judgments  of  said 
justices,  under  a  conviction  for  the  violation  of 
any  of  the  by-laws,  ordinances  or  regulations 
of  said  city,  may  appeal  to  the  district  court. 
OUy  of  Dvbuque  v.  Rtbman,  1  Iowa,  444. 

12i  From  Judgment  of  mayor  of  Iowa  Oity . 
Section  18  of  an  act  entitled  "An  act  to  incorpo- 
rate Iowa  City,"  approved  January  24,  1853, 
which  provides  that  "appeals  to  the  district 
court  in  the  same  county  shall  be  allowed  upon 
the  judgments  and  decisions  of  the  mayor  on 
the  same  causes  and  in  the  same  time  and  man- 
ner as  may  at  any  time  be  allowed  by  law  from 
those  of  other  justices ;  and  that  they  shall  be 
tried  as  any  other  causes,"  is  not  restrictive,  but 
confers  a  general  right  of  appeal ;  and  appeals 
may  be  taken  from  the  judgment  of  the  mayor 
of  Iowa  City  in  the  same  time  and  in  the  same 
manner  as  from  similar  judgments,  when  ren- 
dered by  justices  of  the  peace.  Conhoy  v.  Iowa 
City,  2  Iowa,  90,  citing  The  Oity  of  Dubuque  v. 
Rdf/nan,  I  Ibid.  444. 


13.  From  Judgment  of  city  court  of  Dubuque. 
No  appeal  lies  from  a  judgment  of  the  city 
court  Of  Dubuque  to  the  district  court.  The 
State  of  Iowa  v.  Hodnutt,  13  Iowa,  487. 

14.  Waiver  of  appeaL  Parties  may  by  agree- 
ment submit  a  matter  in  dispute  to  the  decision 
of  a  justice  of  the  peace  and  waive  the  right  of 
appeal.    Lyon  v.  Sanders,  3  G.  Gr.  382. 

16. SenMe,  that  such  an '  agreement,  to 

be  made  available  in  the  action  when  removed 
to  the  district  court,  should  be  in  writing,  or  be 
entered  by  the  justice  on  his  docket.  Clark  v. 
Qibem,  Mor.  823. 

16.  Waiver  of  right  to  have  Judgment  af- 
firmed. An  appellant  withdrew  his  appeal, 
and  the  appellee  acquiesced  therein  by  ordering 
out  an  execution  and  permitting  one  term  of  the 
appellate  court  to  pass  without  taking  any  steps 
to  procure  an  affirmance.  Held,  that  he  was 
thereby  estopped  from  taking  a  transcript  to  the 
appellate  court  and  having  the  judgment  af- 
firmed on  his  own  motion.  MeKeever  v.  Horine 
et  al.,  12  Iowa,  227. 

b.  Who  may  appeal,* 

17.  By  surety.  A  surety  in  a  replevin  bond 
cannot  prosecute  an  appeal  in  his  own  name 
from  a  judgment  entered  by  a  justice  of  the 
peace  in  the  action  in  which  the  bond  was  given. 
Orites  v.  LiUleton,  23  Iowa,  205. 

18. Cases  might  arise  in  which  the  surety 

would  have  the  right  to  appeal  from  a  ruling 
upon  a  question  presented  by  him  growing  out 
of  his  relation  as  surety.  IHd. 

19. statute  construed.  Section  3917,  Re- 
vision of  1860,  which  provides  that  "  any  person 
aggrieved  by  the  final  judgment  of  a  justice 
may  appeal,"  has  reference  to  those  who  are 
parties  to  the  action,  and  not  to  those  remotely 
or  directly  affected  by  the  result,  who  are  not 
such  parties.  IJAd, 

e.  When  and  Tuno  appeal   may  be  taken   and 

perfected.^ 

20.  Time  within  which  taken.  Where  a 
cause  was  tried  on  the  8th  day  of  the  month,  the 

*  Revision  1860,  §  3917  (Code  of  1851,  §  2328) : 
^*Any  person  affprrieved  by  the  final  Judf?ment  of  a 
Justice  may  appeal  therefrom  to  the  district  court 
in  the  county.'* 
+  Revision  1860,  §  3918  (Code  1851,  §  2329) : 
^*The  appeal  must  bo  taken  and  perfected  within 
twenty  days  after  the  rendition  of  the  judtrraent." 
Revision  ISflO,  section  JW22  (Code  of  1851,  §  2883),  pro- 
vides that  the  appeal  shall  In  no  case  be  allowed  un- 
til a  recofirnlzance  *'  la  taken  and  filed  In  the  office  of 
the  Justice." 
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original  transcript  showed  that  the  appeal  bond 
was  filed  on  the  19th  day,  but  the  filing  on  the 
bond  and  other  evidence  showed  that  it  was 
not  filed  until  the  29th,  it  was  properly  hM 
that  the  appeal  was  not  taken  in  time  and  should 
be  dismissed.    Broton  v.  Beesett,  13  Iowa,  185. 

21. docket  entries.    When  an  entry  in 

the  transcript  showed  that  the  appeal  bond  was 
filed  and  approved  March  25th,  two  days  after 
judgment  was  rendered,  and  notice  of  appeal 
was  served  on  the  27th  day  of  the  same  month, 
that  the  transcript  was  filed  in  the  ofilce  of  the 
clerk  of  the  district  court,  on  the  29th  of 
April,  but  the  bond  was  indorsed  as  filed  and 
approved  on  the  27th  day  of  May,  it  was  held, 
1.  That  the  justice  was  not  required  to  make 
the  indorsement  on  the  bond,  but  was  required 
to  make  the  entry  on  his  docket,  and  that  the 
latter  must  govern.  2.  That  the  record  showed 
that  the  appeal  was  perfected  within  twenty 
days  after  judgment  was  rendered.  Moore  v. 
Manser,  9  Iowa,  47. 

22.  must  be  perfected  within  twenty 

days.  An  appeal  from  the  j  udgment  of  a  j  ustice, 
whether  allowed  by  the  justice  or  by  the  clerk,* 
must  be  taken  and  perfected  within  twenty 
days  from  the  rendition  of  the  judgment.  Mc- 
Brearty  v.  Dyer,  6  Iowa,  528. 

23.  Notice  of  appeal  To  give  the  district 
court  jurisdiction  on  an  appeal  from  the  judg- 
ment of  a  justice,  it  must  be  shown  either  that 
the  appellee  had  due  notice  required  by  statute, 
or  that  he  made  a  voluntary  appearance  in  the 
district  court.  Quillan  v.  Wmdsor,  6  Iowa,  396; 
McGormick  v.  Bisltop,  3  G.  Gr.  99. 

24.  In  criminal  cases.  Sections  3858  to  3365,t 
inclusive.  Code  of  1851,  provide  the  only 
method  in  ordinary  cases  for  reviewing  the 
iudgments  and  proceedings  of  justices  in  crim- 
inal proceedings.  Part  of  Lot  294,  in  Ottum- 
wa  V.  T/ie  State  of  Iowa,  1  Iowa,  507 ;  The 
State  of  Iowa  v.  Moran,  8  Ibid.  399. 

26.   the  affidavit  of  appeal  from  a  justice 

of  the  peace  to  the  district  court  must  be  in  the 
language  prescribed  by  statute ;  hence,  it  is  not 


♦  Section  2830,  Code  of  1851,  reprinted  as  sec- 
tion 3919,  Revision  of  1860,  is  as  follows: 

**  If,  within  the  twenty  dayn,  the  appellant  is  pre- 
pared to  take  his  appeal,  and  is  prevented  only  by 
the  absence  or  death  of  the  juaticc,  or  his  inability 
to  a^a,  he  may  apply  to  the  clerk  of  the  district 
court  of  the  county  for  the  allowance  of  his  appeal." 

+  Thesis  sections  have  been  supersedod  by  the 
CriniiiiHl  Code  of  1860,  Revision  of  1860,  %i  IiUm 
to  5104. 


sufiicient  to  swear  "that  injustice  has  been 
done  by  the  verdict."  The  affidavit  must  stete 
that  it  has  been  done  by  the  "  verdict  and  judg- 
ment." Gook  V.  The  United  States,  1  Q.  Gr.  39. 
Rev.  Stat.  1848,  p.  863,  §  15. 

26. how  appeal  ia  perfected.  The  district 

court  can  acquire  no  appellate  jurisdiction  of  a 
criminal  case  by  the  mere  filing  of  an  appeal 
bond.  An  appeal  can  be  perfected  only  by  giv- 
ing the  notice  required  by  section  5095,*  Rev. 
1860,  to  the  justice  who  entered  the  judgment 
appealed  from.  Staie  of  Iowa  v.  Leyden,  13 
Iowa,  488. 

27.  Section  2329  of  the  Ck>4e  of  1861,  pro- 
viding that  "  appeals  shall  be  taken  and  per- 
fected within  twenty  days  after  the  rendition  of 
the  judgment,"  had  no  application  to  criminal 
cases.  Part  of  Lot  294,  in  OUumwa  v.  The  State 
of  Iowa,  1  Iowa,  507. 

28.  Irregular  appeal  waived  by  appearance. 
When  an  appellate  court  has  jurisdiction  of  the 
subject-matter,  mere  irregularity  in  taking  the 
appeal,  or  giving  notice  thereof,  is  waived  by 
the  voluntary  appearaorbe  of  the  appellee.  Wil- 
guset  al.  v.  Oettings  et  al.,  19  Iowa,  82. 

29.  Appeal  bond:  supersedeas.  The  filing 
of  an  appeal  bond,  with  approved  securities,  in 
the  office  of  the  justice,  within  the  time  pre- 
scribed by  law  supersedes  all  action  on  the 
judgment  appealed  from,  beyond  what  is  neces- 
sary in  transmitting  the  transcript  to  the  appel- 
late court.  McKecver  v.  Horine  et  al.,  12  Iowa, 
227. 

30. substantial  compliance*    An  appeal 

bond  equivalent  to  the  form  given  in  the  statute 
is  sufficient.  A  substantial  compliance  with  the 
requirements  of  the  statute  is  all  that  is  neces- 
sary with  regard  to  the  approval  of  the  bond. 
Moore  v.  Manser,  9  Iowa,  47. 

31. amendment.  When  a  defective  ap- 
peal bond  has  been  filed  and  approved  by  the 
justice,  leave  should  \^  granted  to  the  appel- 
lant on  his  motion  to  fife  an  amended  bond,  even 
when  the  application  for  leave  is  made  after  a 
motion  is  filed  to  dismiss  the  appeal.  Brock  v. 
Manatt,!  Iowa,  128. 


*The  section  of  the  statute  referred  to  is  as 
follows : 

Sbc.  5096.  The  Justice  rendering  a  judgement 
against  the  defendant  must  inform  him  of  his  right 
to  an  appeal  therefrom,  and  make  an  entry  on  hla 
docket  of  the  giving  of  such  Information,  and  the 
defendant  may  thereupon  take  an  appeal,  by  giving 
notice  orally  to  the  justice,  that  he  appoal?,  and  the 
justice  must  make  an  entry  on  his  docket  of  the 
giving  of  such  notice. 
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32. 


new  bond.  On  an  appeal  from  a  jns- 


tiee  a  sorelj  in  the  recognizance  was  wanted  as  a 
witness,  and  a  new  recognizance  was  authorized 
in  the  district  court.  Hammitt  v.  Coffin,  8  G. 
Gr.206. 

33. in   orimlnal   oases:   penalty.    Tlie 

condition  of  an  appeal  bond  in  a  criminal  ac- 
tion shoald  be  that  the  defendant  will  appear, 
will  not  depart  from  the  court  without  leave, 
and  will  abide  the  judgment.  A  bond  condi- 
tioned that  the  defendant  \4^ill  pay  whatever 
amount  will  be  adjudged  against  him  cannot  be 
required.  The  SkUe  oflatoa  ▼.  Beneke,  9  Iowa, 
203. 

34  Justification.    A  justice  of  the  peace 

maj  refuse  to  accept  a  surety  on  an  appeal  bond, 
unless  he  will  justify  that  he  is  worth  the  re- 
quired amount,  over  and  above  his  liabilities, 
and  property  exempt  from  execution.  Lane  dt 
TFiZfon  V.  Qold$mUh,  23  Iowa,  240. 

36. filing  of  bond.    Senible,  that  a  bond 

need  not  be  marked  filed  if  it  appears  among 
and  is  identified  with  the  papers  in  the  case. 
Broek  v.  MdnaU,  1  Iowa,  128 ;  8tone  v  Murphy, 

2  Ibid.  85. 

36. Judgment  against  smeties.     Under 

the  Rev.  Stat,  of  1848,  it  was*  held  error  to  ren- 
der judgment  against  sureties  in  the  summary 
method  therein  provided  on  an  appeal  bond 
which  did  not  in  form  or  substance  conform  to 
the  requirements  of  the  statute  for  appeals 
from  justices  of  the  peace.     Wil«(m  v.  Knight, 

3  O.  Gr.  126. 

37. Judgment  against  surety  should  not 

exceed  penalty.  A  judgment  against  a  surety 
on  an  appeal  bond  should  not  exceed  the  penalty 
of  the  bond.  Perry  et  al.  v.  Denson,  1  G.  Gr. 
467. 

38. in  irxegnlar  bond.  Where  an  acti  n 


commenced  before  a  justice  of  the  peace 
against  the  makers  of  a  joint  promissory  note, 
one  of  whom  was  served  with  notice,  and  against 
whom  judgment  was  rendered  for  want  of  an 
appearance;  and  where  an  appeal  bond  was 
signed  by  the  makers  of  the  note  and  another 
party,  and  recited  that  W.  (against  whom  judg- 
ment was  rendered)  had  appealed  from  a  judg- 
ment, etc.,  in  an  action  wherein  A.  is  plaintiff, 
and  M.  are  defendants,  and  where  the  justice 
certified  that "  defendants  filed  their  appeal,  with 
J.  M.  as  surety,  which  was  approved  by  me, 
and  appeal  allowed ; "  and  where  it  was  objected 


that  it  was  error  to  render  judgment  against  M., 
for  the  reason  that  he  was  not  served  with  no- 
tice, and  there  was  no  judgment  against  him 
before  the  justice,  and  that  no  sufScient  appeal 
bond  was  ever  filed ;  Held,  1.  That  as  M.  was 
one  of  the  sureties  upon  the  appeal  bond,  the 
plaintiff  was  entitled  to  judgment  against  him. 
2.  That  while  the  bond  did  not  refer  to  the  pro- 
ceedings with  critical  accuracy,  yet  that  there 
was  no  irregularity  that  could  prej  udice  the  ap- 
pellants. Atkins  V.  M*Cready  et  al.,  8  Iowa, 
214. 

39.  Transcript:  rule  to  amend.  Where  a 
criminal  cause  was  appealed  under  the  provis- 
ions of  the  Code  of  1851 ,  and  the  facts  in  the 
affidavit  of  the  appeal  were  not  correctly  stated, 
the  prosecution  should  cause  the  justice  to  cer- 
tify to  the  true  state  of  the  transaction.  Oar- 
rettson  v.  State  of  Iowa,  4  Iowa,  338. 

40. when  rule  may  be  taken.    When 

there  is  good  reason  for  belief  that  a  full  and 
true  transcript  has  not  been  sent  up  by  tlie 
justice  of  the  peace  before  whom  the  cause  was 
tried,  on  application  made  within  a  reasonable 
time,  a  rule  will  be  sent  to  such  justice  direct- 
ing him  to  perfect  the  record.  Atwater  v.  Wood- 
ward, 4  Q.  Qr.  431 ;  Clark  v.  Barnes,  7  Iowa,  6. 

41. amended  transcript.  Upon  an  affida* 

vit  made  in  the  district  court. that  the  transcript 
from  a  justice  of  the  peace  is  erroneous  in  set- 
ting forth  the  day  upon  which  an  aflSdavit  for 
appeal  was  made,  it  is  proper  to  rule  the  parties 
to  file  an  amended  transcript ;  and  such  amend- 
ed transcript,  when  made,  must  be  regarded  as 
so  much  of  the  record  in  the  case.  Cook  v.  Tfie 
United  States,  1  G.  Gr.  80.  See  Rev.  Stat.  1843, 
p.  355,  ^  10. 

42.  BAay  be  sent  up  by  Justice.  A  justice  of 
the  peace  may,  on  discovering  an  omission  in 
the  first  transcript  sent  to  the  district  court  on 
an  appeal,  and  within  the  time  required  for  the 
return  of  the  transcript  in  the  case,  send  up  an 
amended  transcript,  and  it  is  error  in  the  court 
to  reject  such  amended  transcript.  Smith  v. 
Snodgrass,  4  G.  Gr.  282. 

43.  Bvidence  of  mistake  heard.  Under  sec- 
tion 3928  *  Revision  of  1860,  the  district  court 


♦Section  3928,  R«vl8ion  1860,  is  a  reprint  of  sec- 
tion 2338,  Code  of  1851,  and  is  as  follows : 

*'  Where  an  omission  or  mistake  has  been  made  by 
the  Justice  In  his  docket  entries,  and  that  fact  Is 
made  unquestionable,  the  district  court  may  correot 
the  mistake  or  supply  the  omission,  or  direct  the 
Justice  to  do  so." 
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may  hear  evidence  to  explain  a  mistake  in  the 
records  of  a  justice  of  the  peace.  Brown  v. 
Beesett,  13  Iowa,  185. 

44.  Docket  entries  after  appeal  After  the  de- 
feated party  filed  an  appeal  bond  and  the 
appeal  was  allowed,  the  justice  made  the  fol- 
lowing entry  in  his  docket :  "  On  the  day  the 
appeal  bond  was  filed  the  said  S.  H.  filed  with 
the  court  a  writing  constituting  J.  W.  H.  his 
agent  to  prosecute  the  appeal  or  settle  the 
same  as  he  may  think  fit ;  that  on  the  same  day 
the  plaintiff  filed  with  the  justice,  a  writing 
authorizing  him  to  settle  for  her  all  matters  in 
controversy  between  herself  and  defendants,  by 
their  paying  the  principal  and  interest  of  the 
debt,  she  agreeing  to  pay  the  costs."  The  jus- 
tice returned  a  transcript  of  this  docket  to  the 
district  court,  and  further  certified  that  the 
agent  of  J.  H.,  being  on  the  next  day  informed 
of  said  proposition,  accepted  the  same,  and 
ordered  the  appeal  not  to  be  sent  to  the  district 
court.  Held,  that  the  entries  after  the  allow- 
ance of  the  appeal  could  not  be  officially  made 
by  the  justice ;  that  they  did  not  constitute  a 
part  of  the  record  required  to  be  kept,  and  did 
not  constitute  sufficient  grounds  for  dismissing 
an  appeal.    Kimpson  v.  Hunt,  4  Iowa,  340. 

46.  Pleadings  part  of  record.  In  an  action 
of  trespass  before  a  justice  of  the  peace  a  peti- 
tion was  filed, and. during  the  trial  w&s  mislaid, 
but  was  subsequently  found,  and  on  appeal  to 
the  district  court  was  sent  up  with  the  tran- 
script. Heldj  that  the  petition  need  not  be 
copied  into  the  docket,  and  as  the  petition  and 
docket  together  show  the  cause  of  action,  the 
cause  should  not  be  dismissed.  Boone  v.  Orr, 
4  G.  Or,  304. 

46.  Sflfect  of  omission  to  have  transcript 
properly  stamped.  The  words  "  writs  and  other 
process  on  appeal "  in  the  amended  revenue  law 
of  August,  1864,  comprehend  any  instrument 
or  paper  whatever,  which  in  effect  transfers  a 
cause  from  an  inferior  to  a  superior  court.  And, 
when  neither  the  bond,  transcript  or  any  other 
paper  connected  with  the  appeal  were  properly 
stamped,  the  appeal  was  properly  dismissed. 
MusseUman  v.  Mauk,  18  Iowa,  239 ;  Hiigus  v. 
Strickler,  19  Ibid.  413;  3fai/  v.  Wif^on,  20 
Ibid.  117. 

47.  To  what  papers  it  may  be  attached.  In 
perfecting  an  appeal  from  a  judgment  of  a  jus- 
tice of  the  peace  to  the  district  court,  the  revenue 
qtamp  required  by  law  may  be  affixed  to  the  no- 1 


tice  of  appeal,  the  appeal  bond,  or  the  certified 
transcript.    Ma^  v.  Wilson,  20  Iowa,  117. 

48.  Attaching  stamp  after  expiration  of 
time  for  appeal  It  was  held  that  the  district 
court  erred  in  dismissing  an  appeal  for  the 
reason  that  no  revenue  stamp  was  attached  to 
any  of  the  papers  until  after  the  expiration  of 
the  time  prescribed  by  the  statute  for  taking 
appeals.  A  portion  of  the  court  basing  the 
decision  upon  the  unconstitutionality  of  the  act 
of  congress,  so  far  as  it  undertakes  to  impose 
stamp  duties  upon  judicial  process  and  pro- 
ceedings in  the  State  court ;  and  a  portion,  upon 
the  distinction  which  exists  between  the  facts 
of  the  present  case  and  the  facts  of  prior  cases 
involving  a  similar  question.  Ford  v.  Clinton, 
25  Iowa,  157. 

d.  The  pleadings,  issues  and  trial  in  the 
appellate  court. 

49.  Motions  to  dismiss  and  affirm :  by  appel- 
lants. An  appeal  may  be  dismissed  upon  the 
motion  of  the  appellant,  but  the  dismissal  will 
be  at  his  costs,  for  which  he  and  his  sureties 
are  liable  on  the  appeal  bond.  Harper  v.  Albee, 
10  Iowa,  389 ;  Ooodenow  v.  Perry,  12  Ibid.  350. 

60.  For  matters  on  £ice  of  record.  That 
the  judgment  rendered  by  the  justice  was  the 
only  one  which  could  be  rendered  by  the  jus- 
tice, or  can  be  by  the  appellate  court  under  the 
pleadings,  is  not  sufficient  ground  to  dismiss  the 
appeal  on  motion.    HaU  v.  Monahan,  1  Iowa, 

554. 

61.  Appeal  taken  without  bond.    When  an 

appeal  is  allowed  by  a  justice  under  a  special 
statute,  without  a  bond,  as  required,  the  appel- 
late court  can  properly  dismiss  the  appeal.  If  a 
recognizance  has  been  filed  as  authorized  by  a 
subsequent  general  statute,  the  appeal  should 
not  be  dismissed.  Steamboat  Lake  of  the  Woods 
V.  Shaw,  2  G.  Gr.  91. 

62.  Non-payment  of  docket  fee.  The  dis- 
trict court  may  by  rule  require  the  docket  fee 
incases  appealed  from  justices'  courts,  to  be 
paid  by  a  stated  time ;  and  in  default  of  such 
payment  may  dismiss  the  appeal,  but  cannot,  in 
addition,  impose  penalties  upon  appellant. 
B/iade  v.  Orten,  4  G.  Gr.  351. 

53. But  if  ten  days  have  not  elapsed  be- 
tween the  time  of  taking  the  appeal  and  the 
next  term  of  the  court  appealed  to,  the  appeal 
cannot  be  dipmipsed  for  non-payment  of  docket 
fee.    Seeberger  v.  Miller,  20  Iowa,  428. 
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64 


—  where  fee  is  secured.  A  judgment 
cumot  be  affirmed  under  such  a  rule  on  the 
motion  of  the  appeUee,  for  the  non-payment  of 
the  fee,  if  it  has  been  secured  to  the  satisfac- 
tion of  the  clerk.  HeM  v.  McCannviUe,  12  Iowa, 
190. 

66. payment  before  motion  made.  Where 

the  rale  required  the  payment  of  the  fee  "  prior 
to  the  opening  of  the  court  on  the  first  day  of 
the  term ;"  and  it  was  paid  on  the  second  ;  and 
on  the  fourth  appellee  moved  the  court  to 
affirm  the  judgment  because  it  was  not  paid, 
within  the  time  prescribed  by  the  rule,  it  was 
heid,  that  the  motion  should  have  been  over- 
ruled.   Hinman  v.  Weiser,  9  Iowa,  561. 

66. discretion.    A  motion  under  a  rule 

to  affirm  for  the  non-payment  of  the  docket  fee 
will  not  be  disturbed  by  the  supreme  court,  un- 
less there  has  been  manifest  abuse  of  the  dis- 
cretion reposed  in  the  district  court.  State  of 
lotca  v.  Qlass,  9  Iowa,  325. 

57. showing   to   set    aside    affirmance. 

Under  such  a  rule  the  judgment  of  a  justice 
was  affirmed.  Appellant  then  filed  a  motion  to 
set  aside  the  order  of  affirmance,  showing  that 
he  was  sick  at  the  time  the  fee  should  have  been 
paid,  and  was  unable  to  attend  to  the  same  ; 
that  he  would  have  paid  the  fee  had  he  been 
able  to  attend  to  business,  and  that  he  had  a 
meritorious  defense.  At  the  time  of  affirmance 
the  attorney  for  the  appellant  was  in  court,  and 
made  no  objection.  It  was  Md,  tliat  the  court 
properly  refused  to  set  aside  the  order.  Mg- 
Manus  v.  Humes,  6  Iowa,  159. 

68.  Failure  to  return  record :  special  term. 
An  appeal  from  the  judgment  of  a  justice  of 
the  peace  is  returnable  at  the  next  regular 
term  of  the  district  court  after  the  rendition 
thereof.  A  judgment  cannot  be  affirmed  at  a 
special  term  on  motion  of  the  appellee,  because 
the  appeal  was  not  perfected  as  required  by  law. 
Caan  y.  Matthews  et  al.,  10  Iowa,  290 ;  Fisher  v. 
Harber  et  al..  Ibid.  298. 

69. general  rule.  The  failure  of  the  jus- 
tice to  do  his  duty  by  returning  the  transcript 
to  the  clerk  of  the  district  court,  at  least  five 
days  before  the  commencement  of  the  term, 
wiien  the  appeal  was  allowed  ten  days  before 
such  term,  does  not  authorize  the  affirmance  of 
the  judgment  on  motion  of  the  appellee.  Whit- 
camb  v.  HoUoway,  4  G.  G#.  iii:  Uollpway  v. 
B'lktr,  C  Iowa,  52.  ^ 


6a  Defective  oertifioata.  That  the  certifi- 
cate of  the  justice  to  his  transcript  is  defective, 
is  not  a  sufficient  ground  for  dismissing  the 
appeal  or  the  cause  on  the  motion  of  the  appel- 
lant.   Stowers  v.  MUUdge  et  al.,  1  Iowa,  150. 

61.  Failure  to  file  appeal  bond.  Where  leave 
is  granted  by  the  district  court  to  the  appellant 
to  file  a  new  appeal  bond,  and  he  neglects  to  file 
such  bond  within  the  time  granted,  the  appeal 
may  be  dismissed.    Crow  v.  French,  3  G.  Gr.  124. 

62.  Sffect  of  fsilure  to  appear  in  appellate 
court  When  defendant  appeared  and  the  cause 
was  tried  by  the  justice  on  issue  joined  and 
judgment  rendered  for  plaintiff,  whereupon  de- 
fendant appealed,  and  failing  to  appear  when 
the  cause  was  called  in  the  district  court,  judg- 
ment was  properly  rendered  against  him  by 
default  for  the  amount  recovered  before  the 
justice.  Taylor  v.  Barber y  2  G.  Gr.  350 ;  WrigJU 
V.  Clark,  Ibid.  86. 

63. dismissal     Under  the  same  circum 

stances  the  district  court  may  dismiss  the  appeal. 
AtkiM  V.  McCready,  8  Iowa,  214. 

64. by  plaintift  The  plaintiff*,  in  an  ac- 
tion appealed  from  a  justice  of  the  peace,  may, 
in  the  district  court,  dismiss  his  action  without 
prejudice  at  any  time  before  final  submission, 
the  same  as  if  the  cause  were  originally  brought 
in  that  court.    Harris  v.  Lavid,  2  >  Iowa,  143. 

66.  Practice  pending  motion  to  affirm.  Where 
an  appellant  from  the  judgment  of  a  justice  of 
the  peace  appears  in  the  district  court,  he  must 
demand  a  trial  upon  the  merits,  before  he  can 
object  in  the  appellate  court,  that  the  motion  of 
the  plaintiff  to  affirm  the  judgment  of  the  justice 
was  improperly  sustained.    Atkins  v.  McCready, 

8  Iowa,  214. 

66.  ^ Next  term:"  ten  days.  Neither  party 
to  an  appeal  can  be  compelled  to  go  to  trial  in 
the  district  court,  unless  ten  days  have  elapsed 
from  the  taking  of  the  appeal  and  before  the 
commencement  of  the  term.  Seeberger  v.  Miller, 
20  Iowa.  428. 

67.  Appearance  term.  While  chapter  127, 
Ijaws  of  1858,  which  provided  that  causes  should 
not  be  tried  before  the  second  terni  after  they 
were  commenced,  was  in  force,  a  cause  appMiled 
from  a  justice  to  the  district  court  could  not  be 

.  tried  at  the  first  term  after  filing  the  transcript, 
i  Mediken  v.  Mason  <fe  Co.,  10  Iowa.  406. 
I      68.  In  criminal  cases :  duty  of  district  court. 
It  was  the  duty  of  the  district  court  on  appeals 
'  from  justices  of  the  peace  in  criminal  cases, 
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under  section  3358  and  section  3361,*  Code  of 
1851,  to  inquire  into  the  case  made  by  the  appel- 
lant, and  determine  whetlier  error,  prejudicial 
to  his  substantial  rights,  exists.  The  presump- 
tions were  in  favor  of  the  correctness  of  the 
proceeding  below ;  and  upon  a  failure  to  show 
probable  error  the  judgment  should  be  affirmed. 
If  the  ground  of  appeal  is  that  the  etidenee  did 
not  justify  conviction,  the  appellant,  either  by 
his  affidavit  made  for  the  purposes  of  appeal,  or 
by  bill  of  exceptions  taken  on  the  trial,  should 
bring  the  evidence  before  the  court  to  sliow  at 
least  probable  error.  When  this  was  not  done 
it  was  the  duty  of  the  court  to  affirm  the  judg- 
ment below.  Baurose  v.  Tha  State  of  Iowa,  1  Iowa, 
374 ;  Santo  et  al.  v.  The  State  of  Iowa,  2  Ibid.  165. 

69. the  district  court  was  confined  to 

the  errors  assigned  in  th^  affidavit  for  the  ap- 
peal, and  possessed  no  power,  on  its  own  motion, 
to  reverse  the  cause,  on  the  ground  of  a  defect 
in  the  complaint,  or  proceedings  not  complained 
of  by  the  party  appealing.  State  of  Iowa  v. 
Nichols,  5  Iowa,  418 ;  Garrettwn  v.  The  State,  4 
Ibid.  838. 

70. the  act  entitled  an  act  providing  for 

appeals  in  criminal  oases,  approved  January 
29,  1857,  repeals  the  7th  section  of  the  act  of 
January  28,  1857,  which  provides  for  writs 
of  error  to  the  supreme  court  in  criminal  cases. 
The  City  of  Muscatine  v  Steck,  7  Iowa,  505. 

71.  Sffsot  of  appeal :  trial  in  appellate  court. 
An  appeal  from  a  judgment  of  a  justice,  reg- 
ularly taken,  brings  up  the  case  for  trial  in  the 
district  court  on  its  merits,  and  for  no  other 
purpose.  HaJU  v.  Monahan,  1  Iowa,  554 ;  OiU- 
son  V.  Johnson,  4  Ibid.  463 ;  Griffin  v.  Moss,  3 
Ibid.  261 ;  Shawg  v.  Bruce,  Ibid.  324;  Frink  <fe 
Co,  V.  Whicher,  4  0.  Gr.  382 ;  Craine  v.  Fulton, 
10  Iowa,  457. 

72. irregularities.    An  appeal  from  the 

judgment  of  a  justice  of  the  peace  operates  as  a 
waiver  of  all  errors,  irregularities  and  illegali- 
ties, and  brings  the  cause  up  for  trial  on  its 
merits.    Leftwick   &   Barton   v.  Thornton,  18 


*  The  sections  of  the  statute  cited  are  as  fol- 
lows: 

'*  Sec.  3368.  The  defendant  may  appeal  to  the  next 
term  of  the  district  court  If,  on  the  rendition  of  the 

iudgment.  he  or  some  one  for  him  make  or  cause  to 
»e  made  an  affidavit  Btating  the  facts  showlnfr  the 
alleged  errors  In  the  proceedings  or  conviction 
complained  of,  and  that  he  verily  believes  that  In- 
justice ha8  been  done." 

**•  Sec.  8301.  After  hearing  the  appeal  the  court  shall 
give  Judgment  without  regard  to  technical  errors  or 
defects  which  have  not  prejudiced  the  substantial 
rights  of  the  defendant,  and  may  render  such  Judg- 


Iowa,  56 ;  Graves  v.  Heaion  et  al,,\\  Ibid.  169. 
But  it  does  not  operate  as  a  waiver  of  appel- 
lant's right  to  recover  damages  against  the  jus- 
tice for  corruption  in  office  during  the  trial. 
Gowing  v.  Gawgill,  12  Iowa,  495. 

73. in  criminal  actions.    An  appeal  from 

the  judgment  of  a  justice  in  a  criminal  action 
is  a  waiver  of  any  irregularity  in  the  trial  below, 
the  cause  standing  in  the  district  court  for  trial 
de  novo  on  its  merits.  TJie  State  of  Iowa  v. 
McConAs,  13  Iowa,  426. 

74i  PresnmptionB  of  deoiaL  On  an  appeal 
from  a  justice,  if  it  appears  from  the  transcript 
that  there  was  a  trial  on  the  merits,  it  will  be 
presumed  that  there  was  such  a  denial  of  the 
cause  of  action  as  to  put  the  party  upon 
the  proof  of  his  claim.  Sinnamon  v.  Melboum 
et  al.,  4  G.  Gr.  309 ;  Brock  v.  Manatt,  5  Iowa, 
270 ;  HaU  v.  Dmise,  6  Ibid.  634 ;  Clark  v. 
Barnes,  7  Ibid.  6 ;  WewM^  v.  Linhard,  12  Ibid. 
359  ;  Heath  v.  CoUenbaek,  5  Ibid.  490;  Bichman 
V.  Brown,  25  Ibid.  33. 

76.  Special  appearance:  misnomer.  Under 
the  Revised  Statutes  of  1843,  a  party  appealing 
from  a  judgment  by  default  might,  on  the  first 
appearance  in  the  district  court,  object  to  the 
manner  or  style  in  which  he  was  sued  ;  and 
where  there  was  a  manifest  variance  between 
the  names  to  the  note  and  the  names  to  the 
record,  the  note  would  not  be  admitted  in  evi- 
dence.   ffaU  et  al.  v.  Bennett,  2  G.  Gr.  466. 

76.  ErroneotiJi  ruling  on  demurrer.  The 
erroneous  ruling  of  the  justice  upon  a  demur- 
rer may  be  -reviewed  by  the  appellate  court 
and  disregarded.  This  is  warranted  by  section 
2343  *  of  the  Code  of  1851.  Oleson  v.  Eendriek- 
son,  12  Iowa,  222. 

77.  Amendment  of  pleading  in  district  court. 
Where  the  cause  of  action  alleged  in  the  peti- 
tion in  the  justice's  court  is  forcible  entry  alone, 
and  upon  it  issue  is  joined  and  tried,  the  plain- 
tiff cannot  amend  his  petition  in  the  district 
court  by  the  additional  allegation  of  forcible 
detainer.    Dicks  v.  Hatch,  10  Iowa,  880. 


ment  as  the  magistrate  should  have  rendered ;  or 
may,  according  to  the  Justice  of  the  case,  affirm  or 
reverse  the  Judgment  in  whole  or  In  part,  as  to  all 
or  any  of  the  defendants,  If  there  be  more  than  one, 
or  may  order  a  new  trial.'*  These  statutes  have 
been  superseded  by  the  Criminal  Code  of  1800. 

*  Section  2343,  Code  of  1851,  is  reprinted  as  sec- 
tion 8932,  Rev.  of  1800,  and  is  as  follows : 

**  An  appeal  brings  up  the  cause  for  trial  on  Its 
merits,  and  for  no  other  purpose.  All  errors.  Irreg- 
ularities and  iUegslittes  are,  therefore,  to  be  disre- 
garded under  such  circumstances.  If  the  cause 
might  have  been  prosecuted  in  the  district  court." 
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78. 


may  be  allowed  on  proper  tenns  and 


flhowlng.  A  party  cannot,  on  an  appeal  in  the 
district  court,  file  additional  or  new  pleadings 
as  a  matter  of  right.  He  may  be  allowed  to  do 
so  upon  proper  terms,  but  not  without  satisfac- 
tory evidence  excusing  his  failure  to  plead  be- 
fore the  justice.  May  v.  WUion^  21  Iowa,  79; 
Stanton  v.  Warrick,  Ibid.  76 ;  Duaton  v.  Tfioring- 
ton  et  al.,  15  Ibid.  217. 

79. diaoretioii  vested  in  distziot  oourt. 

An  order  allowing  amendments  to  pleadings  is 
within  the  discretion  vested  in  the  district  court, 
and  will  be  reversed  by  the  supreme  court 
only  when  it  is  manifest  that  prejudice  has  re- 
sulted therefrom.  I>unt<m  v.  Thorington,  15 
Iowa,  217;  Nettman  v.  Schramm,  23  Ibid.  521. 

80.  New  pleadings  may  be  filed  in  the  dis- 
trict court  in  a  cause  appealed  from  a  justice's 
court,  upon  making  a  proper  showing  for  the 
omission  to  file  them  in  the  court  below.  Stan- 
ton V.  Warrick,  21  Iowa,  76. 

81. pleading  after  default.    On  an  appeal 

from  a  judgment  rendered  on  default  by  a  jus- 
tice, the  defendant  will  not  be  permitted  to 
plead  in  the  district  court  until  the  default  has 
been  set  aside,  by  a  compliance  with  section 
3150*  of  the  Revision  of  1860.  Brayton  v.  The 
County  of  Delaware,  16  Iowa,  44 ;  Leftwiek  dk 
Barton  v.  Thornton,  18  Ibid.  56 ;  Graine  v.  Ful- 
Um,  10  Ibid.  457 ;  Ruddick  v.  VaU,  7  Ibid.'  45. 

82. showing  for  leave  to  amend.    Ade- 

fendant,  who  was  in  default  before  a  justice, 
appealed  from  the  judgment  to  the  district 
court,  and  there  moved  to  correct  the  original 
notice  and  the  justice's  transcript  for  the  pur- 
pose of  making  them  say  that  when  he  was  sued 
and  served  it  was  returnable  at  an  hour  differ- 
ent from  that  named  in  the  record.  It  was  Tield, 
that  such  a  correction  was  not  necessary  as 
the  basis  for  the  application  by  the  defendant 
to  the  court  for  leave  to  file  an  answer,  as  the 
showing  would  warrant  the  grantifig  of  such 
leave  after  default.  Chaves  v.  Beaton  et  al.,  11 
Iowa.  169. 

83.  Svidence  on  appeal  On  the  trial  of  a 
criminal  case  on  an  appeal,  the  record  of  the 
justice  constitutes  no  part  of  the  evidence. 
Bryan  v.  The  State  of  lotoa,  4  Iowa,  349. 


*  Section  3150.  Revision  of  1800.  is  as  follows : 

**  Default  may  be  set  aside  on  8uch  terms  as  the 

court  may  d^cm  just,  amontr  whi(;h  must  be  that  of 

pleading;  issuably  and  in^tanter,  but  not  unlens  an 

affidavit  of  merits  be  filed,  and  a  reasonable  excuse 


84i ol^eotions  to  evidence.    Objections  to 

depositions  offered  and  read  in  evidence  on  a 
trial  before  a  justice,  other   than   for  incom- 
petency or  irrelevancy,  will  not  be  considered  by 
the  appellate  court.    Alverson  v.  BeU,  13  Iowa,- 
308. 

86. paper  not  filed.  In  the  trial  of  a  cause 

in  the  district  court  on  appeal,  it  may  be  shown 
that  a  written  contract,  which  is  the  basis  of 
the  action,  was  delivered  to  the  justice  by  the 
party  claiming  thereunder  for  the  purpose  of 
having  it  filed ;  that  the  justice  neglected  to 
file  it,  but  that  it  was  ofiTered  and  received  in 
evidence  on  the  trial  below ;  and  upon  such 
showing  the  contract  may  be  received  in  evi- 
dence in  the  district  court.  Eggleston  v.  CoUis, 
10  Iowa,  554. 

86. paper  not  marked  as  filed.     It  was 

error  to  receive  in  evidence  notes  that  were  not 
marked  as  filed  by  the  justice,  nor  in  any  way 
identified  by  his  transcript.  Oraft  v.  DiUy,  2  G. 
Qr.  570. 

87.  Z!vidence  in  cases  of  default:  On  an 
appeal  to  the  district  court  from  a  judgment 
rendered  by  a  justice  of  the  peace  against  de- 
fendant by  default,  the  plaintiff"  is  required 
to  prove,  on  the  hearing  in  the  district  court 
only  the  amount  of  his  damages,  the  default 
being  treated  as  an  admission  of  the  cause  of 
action.     Whittey  v.  Donge,  9  Iowa,  597. 

88.  Failure  of  record  to  show  amount  and 
nature  of  claim.  On  appeal  from  a  justice  of 
the  peace  it  is  error  to  render  judgment  against 
defendant  unless  the  transcript,  or  some  paper 
on  file  in  the  case,  shows  the  amount  and  nature 
of  the  plaintifiT's  demand.  Sears  v.  Tubbs,  4  G. 
Gr.  409. 

89.  Costs.  Where  a  defendant  appeals  from 
the  judgment  of  a  justice  of  the  peace  against 
him,  and  the  plaintiff  recovers  a  similar  j  udgment 
in  the  appellate  court,  defendant  is  entitled  to 
recover  the  costs  of  the  appeal.  Best  v.  Dean, 
8  Iowa,  519. 

90.  When  Judgment  for  costs  against  ap- 
pellee is  Justified.  A  judgment  in  the  dis- 
trict court  for  a  sum  equal  to  the  amount  recov- 
ered in  the  justice's  court,  with  interest  thereon 
from  date,  is  not  a  more  favorable  judgment 
for  the  appellant  than  was  recovered  below 


be  shown  forhavinia:  made  such  default,  nor  unless 
application  therefor  be  made  at  the  term  in  which 
default  was  entered,  or  If  entered  In  vacation,  then 
on  the  first  day  of  the  succeeding  term." 


44 


APPEAL. 


To  the  Circuit  and  District  Conrts  from  County  Court,  etc. 


and  does  not  authorize  judgment  against  the 
appellee  for  costs.  Trcier  v.  FUkins,  10  Iowa,  553. 

91.  Judgment  on  bond.  Judgment  may  be 
rendered  ag%inst  the  surety  on  an  appeal  bond 
in  a  cause  appealed  from  the  judgment  of  a  jus- 
tice of  the  peace.     Fletcher  v.  Conly,  2  G.  Gr.  88. 

2.  Prom  t7ie  County/  Court,  County  Commimon- 
ers  and  the  Board  of  Supervisors* 

a.  In  wIuU  eases  appeal  toiU  lie. 

92.  Qeneral  appellate  Juxisdiction.  The  dis- 
trict court  has  appellate  jurisdiction  of  causes 

*The  territorial  legislature,  at  its  first  sessioD  in 
1838-9,  paiised  '*An  act  orKaniziiiff  a  board  of  county 
commissioners  in  each  county  in  the  territory  of 
Iowa."  The  act  prescribed  the  manner  of  tlie  elec- 
tion of  the  commissioners,  and  their  terms  of  ser- 
vice, created  the  board  a  body  corporate,  with  power 
to  sue  and  be  sued,  **  and  to  do  and  transact  allbusi- 
ness  on  behalf  of  their  respective  counties  as  may 
be  assismed  them  from  time  to  time  by  law."  The 
board  was  charged  with  the  duty  of  levying  the 
taxes,  and  was  invested  with  the  powers  and  author- 
ities theretofore  given  to  the  county  board  of  super- 
visors, under  the  territorial  laws  of  Wisconsin.  The 
IHth  section  of  the  act  provided  that  **  from  all  decis- 
ions of  the  several  boards  of  commissioners  there 
shall  be  allowed  an  appeal  to  the  district  court,  by 
any  person  or  persons  aggrieved,  and  the  person  or 
persons  appealing  shall  take  the  same  witliin  thirty 
days  after  such  decision  by  giving  bond,  with  security 
to  tiie  acceptance  of  the  clerk  of  said  board,  condl- 
tio;:ed  for  the  faithful  prosecution  of  such  appeal, 
and  the  payment  of  costs  already  aocrueo,  and 
wliich  may  thereafter  accrue,  if  the  same  shall  be 
adjudged  by  said  court  to  be  paid  by  such  appellant 
and  the  clerk  shall  record  such  appeal  with  the  cases 
pending  In  the  district  court  within  twenty  days 
alter  the  taking  such  appeal.'VLaws  1839,  p.  IOd. 

The  powers  of  the  board  were  from  time  to  time 
enlarged,  as  to  the  auditing  of  claims,  the  establish- 
ment of  highways,  the  licensing  of  ferries,  etc.,  but 
no  change  was  made  In  the  provisions  of  the  law  re- 
lating to  appeals  from  its  decisions,  until  1851,  when 
the  board  was  abolished,  and  superseded  by  the 
county  Judge.    Code  1K51,  chap.  15. 

The  countv  Judge  was  *'  invested  with  the  usual 
powers  and  Jurisdictions  of  county  commissioners, 
and  a  Judse  of  probate,  and  with  such  other  powers 
and  Jurisdictions  as  are  conferred  by  the  statute." 
(Code  1851,  9  105.)  As  the  accounting  officer  and  gen- 
eral agent  of  the  county,  it  was  made  his  duty  '*to 
take  the  management  of  all  county  business,  and  the 
care  and  custody  of  all  county  property,  except  such 
as  is  by  law  placed  in  the  custody  of  another  officer," 
to  audit  all  claims  for  money  against  the  county, 
and  draw  warrants  on  the  treasurer  for  the  payment 
of  amounts  allowed ;  to  keep  accounts  and  settle 
with  the  treasurer ;  to  keep  books,  etc.  As  a  county 
court, he  had  authority  to  provide  ''for  the  erection 
and  reparation  of  court-nouses.  Jails  and  other 
necessary  buildings  within  and  for  the  use  of  the 
county,  and  such  authority  In  relation  to  roads,  fer- 
ries, the  poor,  and  cases  of  bastardy,  as  is  given  In 
the  "statutes  ''relating  to  tho^e  suojects,  and  has 
such  other  powers  as  are  or  may  be  given"  by  law. 

The  provisions  relating  to  appeals  asset  out  in  sec- 
tion 131,  (>)de  of  1851,  renrinted  as  section  287,  Revis- 
ion of  I860,  is  frequently  referred  to  in  the  cases 
herein  digested.  And  Its  text  may  be  found  necessary 
to  a  clear  understanding  of  them.  It  Is  as  follows  : 
"  An  appeal  is  allowed,  except  when  otherwise  ex- 
pressed, from  all  decrees  and  decisions  of  the 
oounty  court  on  the  merits  of  any  matter  affecting 
the  rights  or  interests  of  individuals  as  distin- 
guished from  the  public,  including  an  intermediate 
onler  involving  the  merits  and  necessarily  affecting 
the  decree  or  decision.  The  appeal  shall  be  taken 
within  thirty  days  from  the  day  on  which  the  decis- 
ion was  made,  and  shall  betaken  by  claiming  the 
appeal  and  filing  in  the  county  office  a  bond  with  one 


originating  in  the  county  courts,  in  justices 
courts,  and  of  the  reports  of  commissioners  ap- 
pointed to  assess  damages  for  rights  of  way/ in 
certain  cases.  Bunner,  Wiekersham  cfc  Wycoff 
V.  The  City  of  Keokuk  and  Hiatt  A  Earbin,  11 
Iowa,  543. 

93.  From  oommissionen.  An  appeal  is  not 
the  proper  remedy  when  the  board  of  county 
commissioners  omit  to  discharge  some  specific 
duty  involving  no  discretion;  and  it  does  not 
lie  from  a  decision  made  by  such  commissioners 
without  the  scope  of  their  legitimate  duties  as 


or  more  sureties,  In  a  penal  sum  to  be  approved  by 
the  county  Judge,  or  clerk,  which  approval  shall  be 
indorsed  thereon,  and  with  a  condition  in  substance 
as  follows :  That  the  appellant  will  prosecute  the  ap- 
peal with  effect :  that,  if  the  appeal  be  dismissed  or 
the  judgment  below  affirmed,  he  will  comply  w^ith 
the  Judgment  and  the  orders  made  by  the  court 
below,  and  that  be  will  pay  all  costs  and  sums  of 
money  wbicli  may  be  adjudged  against  him  In  the 
court  appealed  to,  and  will  comply  with  the  orders 
of  that  court.  But  the  appeal  shall  be  taken  to  the 
next  term  of  the  district  court  in  the  county.  If 
there  be  ten  days  between  the  day  when  the  judg- 
ment was  rendered  by  the  county  court,  and  the  day 
of  the  sitting  of  the  district  court,  and  the  matter 
shall  stand  for  hearing  at  that  term  if  required  by 
the  appellee,  subject  to  the  ordinary  rules  of  prac 
tice. 

March  23,  I860,  the  General  Assembly  passed  *'  An 
act  creating  a  county  board  of  supervisors,  de- 
fining their  duties  and  the  duties  of  certain  county 
officers,"  to  which  was  transferred  the  legislative 
and  administrative  powers  theretofore  exercised  by 
the  county  Judge,  including  some  functions  exercised 
by  him  as  a  court,  and  leaving  with  him  only  his  Judic- 
ial Jurisdiction.  The  provisions  above  set  out,  rela- 
ting to  appeals,  were  not  disturbed  by  any  express 
enactment. 

In  1806  the  circuit  court  was  created  (chap.  86,  Laws 
1868),  to  which  was  transferred  ail  the  Jurisdiction 
of  the  county  Judge  or  county  court,  remaining 
after  the  creation  of  the  board  of  supervisors.  This 
act  provided  that  all  appeals  from  its  Judgments  or 
orders  should  be  to  a  general  term  created  by  the 
act.  (8  17).  This  general  term  was  abolished  by 
chapter  41,  Laws  of  1870,  the  first  section  of  which 
provides  that  "  all  appeals  from  the  circuit  and  dis- 
trict courts  shall  be  to  the  supreme  court,  and  shall 
be  taken  in  the  same  manner,  and  under  the  same 
rules,  and  with  the  same  effect  as  appeals  were  taken 
from  the  district  to  the  supreme  court,"  prior  to 
the  creation  of  the  general  term  with  the  excep- 
tion of  limitation  of  the  time  to  six  months,  within 
which  an  appeal  can  be  taken,  instead  of  one  year 
as  it  was  beiore.  By  th  Is  process  section  181,  Code,  of 
1851  (9267,  Ue vision  1860),  set  out  above  and  the  decis- 
ions thereunder,  have  ceased  to  be  applicable  to  "  all 
matters  relating  to  the  probate  ox  wills,  the  ap- 
pointment ani  supervision  of  executors,  adminis- 
trators and  guardians  of  minors/  idiots  and  luna^ 
tics,  the  settlement  of  decedents'  estates,  and  the 
care  of  the  estates  of  minors  and  insane  persons, 
and  all  others  under  guardianship ;  and  all  pro- 
ceedings for  the  examination  or  settlement  of  the 
accounts  of  executorn,  administrators  and  guard- 
ians: all  applications  for  the  sale  of  real  ei«tate  be- 
longing to  minors  or  persons  underguardianship :" 
all  matters  relating  to  tlie  support  of  poor  persons 
by  their  kindred,  and  all  other  actions  and  proceed- 
ings of  which  the  county  Judge  and  county  court- 
had  Jurisdiction  in  1868.  These  several  matters  now 
being  within  the  Jurisdiction  of  the  circuit  court, 
tlie  Judgments  and  orders  of  which  are  appealed  di- 
rectly to  the  supreme  court  in  the  manner  appeals 
are  taken  to  that  tribunal  from  the  district  court. 

It  is  believed  that  the  section  Is  vet  in  force  and 
applicable  to  appeals  from  the  decisions  of  the 
board  of  supervinors,  as  to  the  establishment  of 
roads,  fences,  allowance  of  claims,  etc. 
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county  oommiasioners.  United  8tate9  ex  rel. 
Dawnport  ei  al.v.  The  Oommisnonere  ofDubuqne 
County,  Mor.  81. 

94.  From  ootinty  court :  ruling  on  demurrer. 
Under  section  267,  Reyision  I860,  the  action  of 
the  oonnty  court  sustaining  a  demurrer  to  the 
petition,  and  thereupon  dismissing  the  cause 
and  rendering  judgment  against  the  plaintiff 
for  costs,  is  a  decision  from  which  an  appeal 
lies  to  the  district  court.  WtUon  etaly.  Shoriek, 
21  Iowa,  298. 

96. mUngon  evidence:  bastardy.    The 

remedy  of  a  party  who  complains  of  the  ruling 
of  the  county  court  as  to  the  admission  of  evi- 
dence offered  on  the  trial  of  a  case  in  bastardy, 
is  by  appeal  and  not  by  certiorari.  Coburn  v. 
Mdhatka  CouiUy,  4  G.  Gr.  242,  doubted  and  dis- 
tinguished from  this  case.  StcUe  of  lovoa  ▼. 
W%Uan,  12  Iowa.  424. 

96. allowanoe  of  wilL    The  allowance  of 

a  will  by  the  county  court  may  be  contested, 
either  by  an  appeal  from  the  order  of  allowance, 
or  by  an  original  proceeding  in  the  district  court. 
Havdick  y.  Haveliek,  18  Iowa,  414. 

97. removal  of  guardian.    A  guardian  of 

minors  may  have  an  order  of  the  county  court 
removing  him  from  his  trust  reviewed,  on  ap- 
peal to  the  district  court.  George  v.  Parker, 
County  Judge,  16  Iowa,'  580. 

98. by  heirs.    When  a  claim  against  an 

estate  has  been  allowed  in  favor  of  the  adminis- 
trator, the  heirs  interested  may  apply  for  and 
prosecute  the  appeal  in  their  own  names.  Bums 
et  al.  ▼.  Xeae,  adm'x,  20  Iowa,  16. 

99.  From  order  appointing  guardian  for 
Innatio.  An  appeal  lies  from  an  order  of  the 
county  court  appointing  a  guardian  for  an  insane 
person,  and  this  notwithstanding  section  1457  * 
of  the  Revision  of  1860.  This  section  does  not 
either  expressly,  or  by  necessary  implication, 
take  away  the  right  of  appeal.  It  only  pro- 
vides an  additional  remedy.  WiUon  v.  Shoriek, 
21  Iowa,  882. 

IOOl  From  order  dismissing  proceedings  in 
habees  corpus.  An  appeal  lies  from  an  order 
of  th^  county  court,  overruling  a  motion  to  dis- 
miss further  proceedings,  under  a  writ  of  habeas 
carpus.    Smith  v.  Bigelow,  19  Iowa,  459. 

*  Section  1457,  Revision  1860,  which  is  section 
50.  chapter  141  of  the  laws  of  1858.  is  as  follows : 

*' Whenever  the  probate  Judge  shall  be  satisfied 
thai  a  lunatic  is  restored  to  reason,  or  that  letters 
of  guardianship  have  been  Improperly  Issued  under 


101.  From  Judgments  of  the  county  derk. 
To  confer  jurisdiction  upon  the  derk  of  the 
district  court,  as  county  judge,  the  inability  of 
the  county  Judge  and  prosecuting  attorney  to 
act,  and  the  cause  thereof  must  be  made  to  ap- 
pear of  record)  and  an  appeal  from  a  judgment 
recorded  by  the  clerk  acting  as  such  Judge,  in 
the  absence  of  such  showing,  does  not  confer 
jurisdiction  upon  the  appellate  court.  The  Bur- 
lington University  v.  The  Executors  of  Stewart, 
12  Iowa,  442. 

102.  From  ministerial  act  of  county  Judge. 
An  appeal  does  not  lie  from  a  ministerial  act  of 
a  county  judge.  Kennedy  <fe  Gordon  v.  Oress, 
19  Iowa,  42. 

103.  auditing  claims  and  drawing  war- 
rant. The  auditing  of  a  claim  against  a  county 
by  a  county  judge  is  a  judicial  act  from  which 
an  appeal  will  lie,  but  drawing  a  county  warrant 
upon  a  county  treasurer  is  a  ministerial  act. 
Campbell  v.  The  County  of  Polk,  3  Iowa,  467 ; 
Ford  V.  Jefferson  County,  4  Ibid.  566. 

104.  From  order  refusing  to  allow  claim.  An 
appeal  lies  from  an  order  refusing  to  allow  a 
ctaini  for  charges  and  expenses  incurred  in 
keeping  and  maintaining  prisoners  in  a  county 
jail ;  or  from  an  order  allowing  an  amount  less 
than  that  claimed.  Marvin  v.  Fremont  County, 
11  Iowa,  463. 

106.  From  order  establishing  private  road. 
An  appeal  lies  to  the  district  court  from  the 
action  of  the  board  of  supervisors,  establishing 
a  private  road,  under  chapter  127  of  the  act  of 
1866.    Bankhead  v.  Brown,  25  Iowa,  541. 

106.  From  order  establishing  a  highway. 
An  order  establishing  a  highway,  when  it  does 
not  affect  the  rights  of  individuals  as  distin- 
guished from  the  public,  cannot  be  reviewed  in 
the  district  court,  on  appeal.  The  remedy  is  by 
certiorari.  Ball  et  al.  v.  Humphrey  et  al.,  4  G. 
Gr.  204 ;  Myers  v.  Simms,  4  Iowa,  500 ;  McCune 
V.  Swafford,  5  Ibid.  552. 

107. from  Judgment  on  claim  for  dam- 
ages therein.  A  judgment  in  the  county  court 
or  by  the  board  of  supervisors  on  a  claim  for 
damages  sustained  by  the  establishment  or  re- 
moval of  a  road  should  be  taken  to  the  district 
court,  by  appeal, and  not  by  certiorari.     Deaton 

this  act,  he  shall  make  an  entry  upon  the  records  of 
his  court  that  said  guardianship  shall  thereupon 
cease,  and  the  accounts  of  the  guardian  shall  be 
settled  by  the  court.*' 
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V.  The  County  of  Polk,  9  Iowa,  594 ;  Umbarger 
v.  Bean  et  al.,  15  Ibid.  256 ;  BaU  et  al,  v.  Hum- 
phrey  et  al.,  4  G.  Qr.  204 ;  Spray  A  Barnes  v. 
Thompson  et  al,,  9  Iowa,  40 ;  McCrary  ▼.  Chri^- 
wold  et  al.,  7  Ibid.  248 ;  Oarber  v.  Clayton  Coun- 
ty, 19  Ibid.  29 ;  Sigafoos  v.  Talbot  et  al.,  25  Ibid. 
214. 

108. from  order  refusing  to  appoint  ap- 
praisers. An  appeal  lies  from  an  order  of  the 
board  of  supervisors  refusing  to  appoint  apprai- 
sers to  assess  the  damages  of  an  applicant 
through  whose  premises  the  road  is  located,  on 
the  ground  that  such  application  was  not  made 
within  the  time  allowed  by  law.  Warner  et  al. 
V.  Doran  et  al.,  30  Iowa,  521. 

109.  disoretionary  action.  Whether  cer- 
tain facts  constitute  a  sufficient  excuse,  within 
the  meaning  of  section  841  of  the  Revision,  for 
failure  to  make  application  for  damages  within 
the  thirty  days  prescribed,  is  not  left  to  the 
arbitrary  discretion  of  the  board  of  supervisors  ; 
and  if  they  fail  to  exercise  a  sound  discretion, 
under  the  facts  shown,  their  decision  may  be 
reversed,  on  appeal,  and  the  cause  remanded, 
with  direction  to  the  board  to  proceed,  as  re- 
quired by  law.  Ibid. 

110. defective  record.    When  the  record 

in  a  cause  arising  in  a  claim  for  damages  sus- 
tained by  the  establishment  of  a  road,  did  not 
disclose  any  judgement  or  order  of  the  county 
court  granting  or  denying  damages,  or  that  ap- 
pellant claimed  an  appeal  or  filed  a  bond,  within 
thirty  days  after  the  decision  was  made,  the 
supreme  court  affirmed  the  order  of  the  dis- 
.trict  court  dismissing  the  appeal.  Myers  v.  TTie 
Old  Mission  and  Whitbeek  Road,  7  Iowa,  815. 

111.  From  order  granting  or  refusing  fer- 
ry license.  An  order  granting  or  refusing  to 
grant  a  ferry  license,  by  the  board  of  supervi- 
sors, is  not  a  decision  upon  a.  matter  affecting 
the  rights  or  interests  of  individuals  as  distin- 
guished from  the  public,  from  which  an  appeal 
lies  to  the  district  court  under  section  267  of 
the  Revision ;  and  the  case  is  not  varied  by  the 
fact  that  the  plaintiff,  to  whom  the  granting  of 
the  license  was  refused,  was  the  keeper  o^  a 
previous  ferry  at  the  same  point.  Lippencott  v. 
AUander  et  al.,  23  Iowa,  586. 

112.  But  the  revocation  of  a  ferry  license  by 
the  board  of  supervisors  is  a  decision  upon  a 
matter  affecting  the  rights  of  an  individual  as 
distinguished  from  the  public  from  which  an 


appeal  lies  to  the  district  court,  under  section 
267  of  the  Revision.  The  case  of  Lippencott  v. 
Allander  etal.,  23  Iowa,  536,  distinguished  from 
the  present  one.  Lippencott  y.  Allander  et  al., 
25  Iowa,  445. 

113.  From  order  denying  motion  to  correct 
record.  An  appeal  lies  from  a  ruling  of  the 
county  court,  denying  a  motion  to  correct  its 
record  by  supplying  an  omitted  entry,  showing 
that  an  administrator  had  permission  of  the 
court  to  prosecute  a  certain  claim  originally  in 
the  district  court,  and  that  such  claim  was 
sworn  to  at  the  time  of  the  filing  thereof.  Such 
ruling  is  a  decision  or  order  affecting  the  merits 
within  the  meaning  of  section  267  of  the  Revis- 
ion.    Goodrich  v.  Conrad,  admr.,  28  Iowa,  298. 

b.  The  aUowanes  of  the  appeal. 

114.  Power  of  district  court.  The  district 
court  may  allow  an  appeal  from  a  decision  of  the 
county  court,  after  the  expiration  of  thirty  days 
from  the  day  on  which  the  decision  was  made, 
on  a  proper  showing  of  the  appellant  that  the 
failure  to  take  the  appeal  in  time  was  without 
fault  on  his  part,  and  that  the  cause  requires 
revision.*  In  the  matter  of  Pierson*s  Executors, 
18  Iowa,  449 ;  Heirs  of  Reynolds  v.  Miller,  admr., 
14  Ibid.  97  ;  Wilson  v.  Shorick,  21  Ibid.  832. 

116. showing  for.  Where,  in  an  applica- 
tion f  to  the  district  court  for  the  allowance  of 
an  appeal  from  the  decision  of  the  county  court, 
granting  letters  of  administration  to  M.  on  the 
estate  of  R.,  made  by  the  heirs  of  R.  and  others 
interested  in  his  estate,  it  appeared  that  R.  died 
in  1837,  a  non-resident  of  the  State ;  that  no 
administration  was  granted  on  his  estate  in  this 
St-ate  until  May,  1855,  when  the  defendant  M. 
applied  for  and  was  appointed  administrator; 
that  the  said  heirs  and  others  had  no  notice  of 
the  intention  of  M.  to  apply  for  letters;  and 
that  they  had  no  knowledge  of  the  grant  of 
such  letters  until  after  the  expiration  of  the 
thirty  days  allowed  for  appeal,  which  applica- 
tion was  made  within  sixty  days  after  the  ap- 
pointment of  M.  It  was  li.eld  that  the  petition 
showed  good  ground  for  an  appeal,  as  well  as 

^This  decision  is  based  upon  section  270  of  the 
Revision  of  1860.  which  is  a  reprint  of  section  134 
of  the  Code  of  1851 ;  and  also  upon  section  2663, 
Re  vision  of  1860,  which  Is  a  reprint  of  section  1576 
of  the  Code  of  1851,  and  confers  upon  the  district 
court  authority  to  exercise  a  (renerai  supervision 
over  all  inferior  courts  to  prevent  and  correct 
abuses,  where  no  other  remedy  Is  provided. 

tThis  application  was  made  under  Section  134, 
Code  of  1851,  reprinted  as  section  270,  Revision  1860 


APPEAL. 


47 


To  the  Circait  and  DiBtrict  Courts  from  County  Court,  etc. 


that  the  failure  to  take  it,  in  time,  waa  without 
fault  on  the  part  of  petitioners.  Reynolds  y. 
MiUer,  6  Iowa,  459. 

116. practloa.    On  an  application  to  the 

district  court  to  allow  an  appeal  from  an  order 
of  the  county  court,  after  the  expiration  of  the 
time  limiting  appeals,  a  demurrer  to  the  applica- 
tion was  sustained  by  the  district  court,  and,  on 
appeal  tothe  supreme  court, it  was  ordered  that 
the  judgment  of  the  district  court  stand  reversed 
and  the  cause  be  remanded  and  the  appeal 
allowed  as  prayed  in  the  petition.  It  was  held 
that  the  district  court  did  not  err  in  making  an 
order  as  commanded  by  the  supreme  court,  or 
refusing  to  hear  evidence  touching  the  issue, 
raised  by  the  defendant  on  the  allegations  of 
the  petition,  after  the  order  allowing  the  appeal 
was  made.  Heirs  of  Beynolds  v.  Miller,  admr,, 
14  Iowa,  97. 

e.  The  appeal  bond. 

117.  Amomit  o£  When  an  appeal  is  taken 
by  executors  from  an  order  of  the  county  court, 
removing  them  from  office  and  appointing 
their  successors,  and  the  bonds  of  such  execu- 
tors on  file  are  sufficient  to  cover  all  the  assets 
coming  into  their  hands,  the  appeal  bond  should 
be  in  a  sufficient  sum  to  cover  the  costs  of  the 
proceeding.  InthemaUer  of  Piereon'e  Executors, 
18  Iowa,  449. 

118. fiUng  of  bond.    Section  267,  Revision 

of  1860,  regulating  appeals  from  the  county 
court,  does  not  require  the  appeal  bond  to  be 
filed  ten  days  before  the  sitting  of  the  district 
court,  but  that  the  appeal  shall  be  taken  to  the 
next  district  court,  if  there  be  ten  days  interven- 
ing. Whitehead  v.  Thorp  ^  FaUis,  admrs.,  22 
Iowa,  425. 

119. amnndmmit.    A  defective  bondp  filed 

upon  an  appeal  from  an  order  of  the  county 
court,  allowing  a  claim  against  an  estate,  may 
be  amended,  without  prejudice  to  the  parties, 
within  such  reasonable  time  after  discovering 
its  defective  character  as  to  work  no  injury  to 
the  adverse  party.  Citing  Revision  of  1860, 
§  4119.    MiteheU  v.  Ooff,  18  Iowa,  424. 

120.  An  i^peal  from  an  award  of  oommis- 
■tonan,  under  the  act  granting  railroad  com- 
panies right  of  way,  approved  July  18, 1853, 
made  by  filing  in  the  office  of  the  district  court, 
a  claim  for  an  appeal  from  such  finding  and  a 
bond  with  sureties  approved  by  the  clerk,  con- 
ditioned for  the    payment  of    whatever  sum 


might  be  legally  adjudged  against  him  in  the 
further  progress  of  the  caussi  was  sufficient  to 
give  the  district  court  jurisdiction.  The  Dtt- 
buque  and  Paeifio  Mailroad  Oo.  v.  Crittenden, 
5  Iowa,  514. 

d.  Proceedings  in  appellate  court, 

121.  Trial  de  novo.  On  the  trial  of  an  ap- 
peal from  an  order  made  by  the  board  of  super- 
visors, in  relation  to  damages  caused  by  the 
location  of  a  road,  the  issue  as  to  the  damages 
sustained  by  reason  of  the  establishment  of  the 
road,  may  be  tried,  de  novo.  Prosser  v.  Wa- 
pello County,  18  Iowa,  827. 

122.  Appeal  from  assessment  of  oityoonunis- 
sioners.  An  appeal  from  a  report  made  by  com- 
missioners appointed  by  the  city  council  of  the 
City  of  Keokuk,  to  assess  the  damages  sus- 
tained by  the  owners  of  private  property  taken 
for  the  extension  of  a  street,  with  an  assess- 
ment of  taxes  on  property  benefited  by  such 
extension,  under  chapter  152,  of  the  Acts  of 
1857,  takes  the  case  to  the  district  court  for  trial, 
on  the  merits  of  the  report.  Runner,  Wicker- 
sham  i&  Wytof  V.  The  City  of  Keokuk,  and  Hiatt 
V.  Harbin,  11  Iowa,  548 ;  Unibarger  v.  Bean  et 
al.,  15  Ibid.  256. 

123.  Additional  pleadings.  Where  an  account 
against  a  county  was  rejected  by  the  county 
court,  from  which  decision  an  appeal  was 
taken  to  the  district  court,  it  was  held  that 
the  county  could  properly  file  an  answer  in 
the  district  court,  pleading  a  set-off  and  a  for- 
mer adjudication.  Ford  v.  Jefferson  County,  4 
Iowa,  566;  State  ex  rel.  Brackett  v.  County 
Judge  of  Floyd  County,  5  Ibid.  880. 

124i  Motions  to  afiSxm  or  dismiss :  Csilnre  to 
prosecute.  When  an  appellant  fails  to  docket 
his  cause  and  prosecute  his  appeal  in  a  proceed- 
ing to  prove  up  a  claim  against  the  estate,  the 
district  court  may  affirm  the  judgment  of  the 
court  below,  or  dismiss  the  appeal,  leaving  the 
judgment  below  sustained.  Voorhies  dk  Co,  v. 
Eijhank,  executor,  6  Iowa,  274. 

126. CsJlore  to  return  transcript.    If  the 

appellant  complies  with  the  requirements  of  the 
statute,  by  duly  claiming  the  appeal  and  filing 
the  appeal  bond,  the  failure  of  the  county  judge 
to  return  the  transcript  to  the  succeeding  term  of 
the  district  court,  will  not  vitiate  the  rights 
of  the  appellant,  and  constitutes  no  cause  for  a 
dismissal  of  the  appeal.  Whitehead  v.  Thorp 
db  FaUis,  admrs.,  22  Iowa,  425. 
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126. 


appearance  by  ezeoutor.    After  an 


executor  or  an  administrator  has  appeared  be- 
fore the  county  court  in  proceedings  to  prove 
up  a  claim  against  the  estate  and  consented  to 
a  continuance,  and  the  appointment  of  an  audi- 
tor  to  audit  the  claim  of  the  plaintiff;  he  can 
not,  on  appeal  to  the  district  court,  move  to  dis- 
miss the  &uit  for  want  of  notice,  as  required  by 
law.  Voorhies  <fe  Co.  v.  Eubank,  execvtar,  6  Iowa, 
274. 

127. waiver  of  ol^jeotion.    The  appellees 

in  the  district  court  moved  to  dismiss  an  appeal 
from  an  order  of  the  county  court  relating  to 
the  establishment  of  a  road,  on  the  ground  that 
the  application  for  damages  was  not  made  within 
the  time  required  by  law,  and  because  the 
district  court  had  no  jurisdiction  over  the  ques- 
tion of  damages.  It  was  Iidd  that,  as  the  county 
judge  had  acted  upon  the  question  of  damages 
without  objection,  the  appeal  should  not  be  dis- 
missed. BaU  et  al.,  v.  Humphrey  et  al.,'4:  Q.  Qr. 
204. 

128. Jurisdiction:  waiver.  An  application 

was  made  to  the  county  court  to  open  proceed- 
ings establishing  a  road,  so  far  as  to  allow  the 
plaintiff  to  file  a  claim  for  damages  made  after 
the  road  was  finally  established.  The  appli- 
cation did  not  show  any  excuse,  under  oath,  for 
not  applying  within  the  time  required  by  law, 
and  was  dismissed  by  the  county  court.  On  an 
appeal,  the  question  was  first  raised  as  to  the 
jurisdiction  of  the  county  court,  and  the  district 
court,  notwithstanding  the  delay  in  presenting 
the  question,  properly  dismissed  the  appeal,  on 
the  ground  that  the  county  court  had  no  power 
to  entertain  the  application.  Smith  v.  Dubuque 
County,  1  Iowa,  492. 

129.  Oontradiotion  of  record.  On  an  appeal 
from  the  county  court  to  the  district  court,  in  pro 
ceedings  to  prove  up  a  claim  against  th^  estate, 
the  transcript  showed  that  the  executor  or  ad- 
ministrator made  an  appearance  in  the  court 
below.  It  was  held  that  he  would  not  be  per- 
mitted to  show  by  affidavit  that  he  did  not 
appear,  and  thus  contradict  the  record  of  the 
county  court.   Voorhies  dt  Co.  v.  Eubank,  executor, 

6  Iowa,  274. 

130.  Appeal  from  order  establishing  road* 

On  appeal  to  the  district  court,  from  an  order 
establishing  a  road,  the  appellant  is  entitled  to 
a  new  assessment  by  a  jury  in  the  district  court. 
T7i6  CUy  of  Des  Moines  v.  Layman,  21  Iowa, 
153. 


(3)  In  Special  proceedings, 

131.  Right  of  way  aBsessmenU:  issues  on  ap- 
peal. Upon  an  appeal  from  the  assessment  of 
damages  by  sheriff 's  jury,  in  the  act  entitled  "An 
act  *  granting  to  railroad  companies  the  right  of 
way,"  approved  January  18,1853,  the  cause  is  to 
be  heard  upon  its  merits  and  not  upon  exceptions, 
taken  to  the  action  of  the  sheriff  or  jury  as  to 
the  competency  of  either  of  them  acting  in  the 
premises.  Tfie  Mimssippi  and  Missouri  Rail- 
road Company  v.  Rosseau,  8  Iowa,  373;  TJie 
Bwrlington  and  Missouri  River  Railroad  Com- 
pany v.  Sinnamon,  0  Iowa,  293. 

132. it  is  not  the  notice  which  perfects  the 

appeal  from  an  assessment  of  damages  for  right 
of  way  condemned  under  the  act  of  January 
18, 1853.  Where  a  party  files  with  the  sheriff, 
within  thirty  days  after  such  assessment,  the 
appeal  bond,  such  filing  gives  the  district 
court  jurisdiction,  and  the  appeal  should  not  be 
dismissed  on  the  ground  that  notice  of  the  ap- 
peal was  not  given  to  the  other  party  within 
thirty  days  after  the  assessment  of  damages 
was  made.  The  Dubuque  and  Pacific  Railroad 
Company  v.  S^iinn,  6  Iowa,  516 ;  T/ie  Dxtbuque 
and  Pacific  Railroad  Company  v.  Crittenden, 
Ibid,  514. 

133. but  notice  must  be  given.    Where 

the  report  of  the  commission  to  assess  damages 
for  right  of  way  taken  by  railroad  comjilany,  was 
taken  to  the  district  court,  on  appeal,  fourteen 
months  after  the  filing  of  the  appeal  bond, 
and  it  appeared  that  the  bond  was  filed  within 
the  thirty  days  prescribed  by  the  statute,  but 
that  no  notice  was  given  to  the  railroad  com- 
pany after  the  assessment  of  damages  ;  it  was 
held  that  the  court  erred  in  hearing  the  case 
and  rendering  judgment  therein,  without  notice 
to  the  company.  Burlington  dk  Missouri  River 
Railroad  Company  v.  Sinnamon,  9  Iowa,  293. 

.  I  ■ 1 1 

♦The  act  cited  in  the  above  section  is  reprinted 
as  article  3i  chapter  55,  Revision  of  IBGO,  heAng 
sections  1314  to  1331  inclusive.  The  provision  of 
the  section  relating  to  appeals  is  as  follows : 

**That  either  party  mHy  have  the  ripht  to  appeal 
from  such  assessment  of  damages  to  the  district 
court  of  the  county  where  such  lands  are  situated, 
within  thirty  days  after  such  assessment  is  made. 
But  such  appeal  shall  not  delay  the  prosecution  of 
the  work  upon  said  railroad  If  said  corporation  shall 
first  pay  or  deposit  with  the  sheriff  the  amount  so 
assessed  by  said  freeholders,  and  In  no  case  shall 
said  corporation  be  liable  for  the  costs  of  appeal, 
unless  the  owner  of  such  real  estate  shall  be  adjudfred 
and  entitled  upon  the  appeal  to  a  neater  amount  of 
damafres  than  was  awarded  by  said  freeholders." 
Section  4  of  the  act,  being  section  1317  of  the  Revis- 
ion of  1860. 
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134. waiver  of  notice.    On  an  appeal  by 

a  Ail  road  company  to  the  district  court,  from  the 
aaaesement  by  a  sheriff's  jury  of  the  damages 
sustained  by  the  owner  of  land  over  which  it  is 
constructing  its  railroad,  it  cannot  complain 
that  such  assessment  was  made  without  notice 
to  it,  as  required  by  law.  Borland  v.  The  Mis- 
nsHppi  and  Missouri  Railroad  Company,  8 
Iowa,  148. 

136.  u\fimction  jiending  appeal    When 

the  owners  of  real  estate  appeal  to  the  district 
court  from  the  action  of  a  jury  allowing  them 
no  damages,  by  reason  of  the  appropriation  of 
their  land  for  the  purposes  of  a  street,  they  are 
entitled  to  an  injunction  to  restrain  the  appro- 
priation of  the  land  and  the  opening  of  the 
street,  while  the  appeal  is  pei^ding,  and  until 
the  same  is  determined.  Wbioht,  C.  J.,  dis- 
senting. Ihid. 

136.  what  will  eflfectuate  appeaL    In 

the  absence  of  any  statutory  direction  as  to 
the  manner  of  taking  an  appeal  from  the  asses - 
ment  of  damages  for  right  of  way,  it  seems 
any  act  of  the  party  usually  required  in  cases 
of  appeal  from  one  tribunal  to  another,  is  suf- 
ficient. Bobertson  v.  TTie  Eldora  Railroad  and 
Coal  Company,  27  Iowa,  245. 

137. It  is  accordingly  Juld,  that  notice  of 

appeal  to  the  opposite  party  is  sufficient.  And 
it  seems  that  in  case  of  appeal  by  the  land 
owner  no  bond  is  necessary.  But  if  one  should 
be  held  necessary,  the  omission  to  file  it  would 
not  operate  to  dismiss  the  appeal,  as  in  such 
case  the  court  may  require  one  to  be  filed.  IHd. 

138. £dluxeto  file  papers.  The  failure  of 

the  officer  to  file  the  papers  until  the  first  day 
of  the  next  term,  after  the  appeal  was  taken 
constitutes  no  sufficient  ground  for  dismissing 
the  appeal.  Ibid, 

139. service  of  notice  on  railroad  direc- 
tor :  appearance.  SemUe,  that  service  of  notice  of 
appeal  upon  a  director  of  a  railroad  company.  Is 
a  sufficient  service  on  the  company  under  sec- 
tion 2825  of  the  Revision.  But,  if  not,  an  ap- 
pearance by  the  appellee  to  object  to  the  service 
would  operate  as  a  general  appearance,  and  cure 
the  defect.  Ibid. 

140.  Amended  charter  of  Dubuque :  streets. 
An  act  entitled  "An  act  to  amend  an  act  to  in- 
corporate and  establish  the  city  of  Dubuque," 
Laws  of  1852  and  1853,  chapter  54,  does  not 
provide  for  an  appeal  or  other  mode  of  review, 
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in  cases  arising  under  section  3,  of  that  act. 
Ragaih  v.  The  CUy  of  Dubuque,  4  Iowa,  343. 

141.  Failure  to  pay  docket  fee :  rule  of  court. 
A  rule  of  the  district  court  to  which  a  cause  was 
appealed,  provided  that,  if  the  filing  fee  was 
not  paid  before  noon  of  the  first  day  of  the 
term,  the  appellee  might  pay  the  same,  and  on 
motion  have  the  appeal  dismissed  or  judgment 
affirmed.  Held,  where  the  filing  fee  was  not 
paid  by  the  appellant  until  after  noon  of  the 
first  day  of  the  term,  but  before  the  filing  of  a 
motion  of  the  appellee  to  affirm,  that  the  mo- 
tion was  properly  overruled.  Robertson  v.  The 
Eldora  Railroad  and  Coal  Co.,  27  Iowa,  245. 

142.  Ad  quod  damnum  proceedings.  The 
district  court  has  concurrent  jurisdiction 
with  the  circuit  court  of  appeals  in  ad 
quod  damnum  proceedings.  Section  4,  chap- 
ter 86,  acts  of  the  12th  General  Assembly,  was 
not  repealed  by  section  2,  chapter  153.  acts  of 
13th  General  Assembly.  Bavey  v.  The  Burling- 
ton, C.  R,  dh  M.  R,  R.  Co.,  31  Iowa,  553. 

143.  The  district  court  has  concurrent  juris- 
diction with  the  circuit  court,  of  all  appeals  in 
special  proceedings  for  the  assessment  of  dama- 
ges for  the  taking  of  private  property  for  public 
use.  The  City  of  Ottumwa  v.  Berks,  32  Iowa,  506. 

144.  But  in  order  to  effectuate  the  appeal,  the 
petition  provided  for  by  section  1067  of  the 
Revision,  must  be  filed  in  the  appellate  court, 
upon  which  a  report  of  the  facts  in  the  nature 
of  a  bill  of  exceptions  can  be  made.  IHd. 

II.  Appeals  to  the  SuPRESf  e  Court. 

a.  In  what  cases  an  appeal  lies.* 

146.  General  rule.  An  appeal  may  be  taken 
from  any  decree  rendered  in  a  cause  which 
finally  determines  any  material  issue  between 
the  parties,  though  another  branch  of  the  suit 
is  still  pending  and  undetermined.  Lucas 
Thompson  &  Co.  v.  Piekelet  ux.,  20  Iowa,  490. 


*  The  following?  statutes  are  referred  to,  and 
thelr>text  seems  necessary  to  a  clear  understand- 
\ng  of  some  of  the  propositions  stated  in  this 
sub-title;  Section  1555  of  the  Code  of  1851  is 
reprinted  an  Section  2631  of  the  Revision  of  1800 
(Code  of  1873,  §  3133),  and  is  as  follows : 

**The  supreme  court  has  an  appellate  jurisdiction 
over  all  Judgrments  and  decisions  of  any  of  the  dis- 
trict courts,  as  well  In  cases  of  civil  actions,  properly 
so  called,  as  in  proceedings  of  a  special  or  independ- 
ent character." 

Code  of  1851,  section  1566: 

"Sec.  1556.  Intermediate  orders  Involving  the 
merits  and  materially  affectlnfl:  the  final  decision 
may  also  be  reviewed  on  appeal." 

This  has  been  superseded  *by  sections  2632  and 
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146.  Intermediate  orders.  Sections  1555, 1556, 
1557  and  1989  of  the  Code  of  1851,  contemplate 
appeals  from  intermediate  orders  in  all  cases  ; 
but  the  proceedings,  on  the  trial  in  chief,  in  the 
district  court  are  not  necessarily  delayed  by 
such  appeals.  A.n  appeal  from  an  interlocutory 
order  does  not  divest  the  district  court  of  its 
jurisdiction  as  to  the  cause  in  chief.  Pierson  v. 
David  et  al.  1  Iowa,  23. 

147.  Orders  from  which  it  is  held  appeals  lie. 
From  orders  sustaining  or  dissolving  an  attach- 
ment ;  but  such  appeal  does  not  bring  up  for 
review  the  record  in  the  principal  action,  unless 
it  is  necessary  and  material  for  the  understand- 
ing of  the  ruling  from  which  the  appeal  is 
taken.  Johnson  <&  Stevens  v.  BiUler,  1  Iowa, 
459  ;  Berry  y.  Oravel,  11  Ibid.  135. 

148. dissolving  injunction.  From  an  order 

dissolving  an  inj  unction  when  such  order  affects 
the  merits  of  the  cause,  and  involves  an  adjudi- 
cation upon  any  of  the  material  questions  in 
the  controversy.  The  Trustees  of  Iowa  College 
v.  The  City  of  Davenport,  7  Iowa,  213. 

149. quashing    notice.      From   an  order 

quashing  the  original  notice.  Elliott  v.  Corbin, 
4  Iowa,  564  ;  Worster,  Templin  <fe  Co,  v.  Oliver, 
Ibid.  3-«5. 

160. appointment  of  receiver.    From  an 

order  appointing  or  refusing  to  appoint  a  re- 
ceiver. CdUanan  dh  IngJiam  v.  8hau>  et  al.,  19 
Iowa,  183. 

161. garnishee.  From  an  order  discharg- 
ing a  garnishee.    BM  v.  Preston,  1  Iowa,  460. 

162. discharging  rule.    From  an  order, 

discharging  a  rule,  requiring  a  county  jud*geto 
show  cause  why  an  appeal  was  not  allowed  from 

2633,  Revision  1860  (Code  of  1873,  §8  3164, 3165\  as 
follows : 

*'  Sec.  2632.  An  appeal  may  also  be  taken  to  the 
supreme  court  from  the  following  orders : 

1.  An  order  made  afTectlap  a  substantial  ricrht  in 
an  action  where  such  order,  in  effect,  determines 
the  action  and  prevents  a  judgment  from  which  an 
appeal  might  be  taken. 

2.  A  final  order  made  in  special  proceedings  affect- 
ing a  substantial  right  therein,  or  made  on  a  sum- 
maryapplication  In  an  action  after  Judgment. 

3.  when  an  order  grants  or  refuses,  continues  or 
modifies  a  provisional  remedy;  or  grants,  refuses, 
diftsolves,  or  refuses  to  dissolve,  an  injunction  or  at- 
tachment;  when  it  grants  or  refuses  a  new  trial,  or 
when  it  sustains  or  overrules  a  demurrer. 

4.  An  intermediate  order  Involving  the  merits  and 
tnaterially  affecting  the  final  decision. 

5.  An  order  or  Judgment  on  habeas  onrpus." 

Sec.  2833.  "  If  any  of  the  above  orders  are  made  by 
a  Judge  of  the  district  court,  the  same  Is  reviewable 
in  the  same  way  as  if  made  by  the  court. 

Cod«  of  1851,  section  li>57.  reprinted  in  the 
Revision  of  1860,  as  section  2634  (Code  of  1873, 
8  3166). 


his  order  removing  executors.  In  the  Matter  of 
Pierson*s  Executors,  13  Iowa,  449. 

163. granting  new  txiaL    From  an  order 

granting  a  new  trial.  NeweU  v.  Sanford,  10 
Iowa,  396 ;  (Mffrey  v.  Qroome,  Ibid.  548. 

1 64. striking  out  interrogatories.  Wheth- 
er an  appeal  lies  from  an  order  striking  out  in- 
terrogatories attached  to  a  pleading,  doubted ; 
the  court  inclined  to  the  opinion  that  it  does  not 
fall  within  any  of  the  subdivisions  of  section 
2632,  Revision  of  1860.  Davenport  Oas-LiglU  & 
Coke  Co,  V.  The  CUy  of  Davenport,  15  Iowa,  6. 

166.  From  a  verdict.  When  an  appeal  pur- 
ports to  have  been  taken  from  a  judgment  of 
the  district  court,  and  the  record  discloses  the 
verdict  of  a  jury,  and  does' not  show  that  judg- 
ment was  rendered  therein,  the  appeal  should 
be  dismissed.  Heaih  v.  Chroce,  10  Iowa,  591 ; 
Jordan  v.  Henderson,  19  Ibid,  565. 

166.  From  Judgment :  by  default.  An  appeal 

may  be  taken  from  a  judgment  rendered  by 
default,  or  from  a  decree  pro  confesso.  Wood- 
ward  V.  Whitescarver  et  ux.,  6  Iowa,  1 ;  Doolittle 
V.  SheUon,\  G.  Gr.271. 

1 67. by  confession.    An  appeal  lies  from 

a  judgment  by  confession.  Troxelv.  Clarke,  9 
Iowa,  201 ;  Edgar  v.  Gre&r,  7  Ibid.  136. 

158. by  unauthorized  Judge.    Though  a 

judgment  rendered  by  a  person  who  was  not 
judge  of  the  district  court,  but  sitting  as  such, 
is  void,  an  appeal  will  lie  therefrom  to  the 
supreme  court.    Petty  v.  DuraU,  4  G.  Gr.  120. 

169. limitation  of  amount.    An  appeal 

could  be  taken  from  a  decree  in  chancery  of  the 
territorial  district  court,  although  it  was  for  less 
than  the  sum  of  $25.  Jeremiah  Surge  v.  Bums 
and  Snyder, 'M.or.  287.t, 

"Sec.  1657.  The  court  may  also,  In  its  discretion, 
prescribe  rules  for  allowing  appeals  on  such  other 
intermediate  orders  or  decisions  as  they  think 
expedient,  and  for  permitting  the  same  to  be  taken 
and  tried  during  the  progress  of  the  trial  in  the 
court  below;  but  such  intermediate  appeals  must 
not  retard  proceedings  In  the  trial  in  chief  In  the 
district  court." 

Code  of  1851,  section  1989 : 

"Sec.  1980.  The  supreme  court  may  reverse  or 
affirm  the  Judgment  below  or  render  such  judgment 
as  the  district  court  should  have  done,  according  as 
they  may  think  proper,"  ,  . 

This  was  superseded  by  section  3536,  Revision 
of  1860  (Code  of  1873,  §  31M),  as  follows : 

"The  supreme  court  may  reverse  or  affirm  the 
Judgment  or  order  below,  or  the  part  of  either  ap- 
pealed from,  or  may  render  such  Judgment  or 
order  as  the  district  court  or  Judge  should  have 
done,  according  as  It  may  think  proper.      ^    .  ^. 

+The  territorial  legislature  by  section  67  of  the 
act  relating  to  proceedings  in  chancery,  approved 
January  23, 1839,  provided  that        ,    ^    ,,.    ^. 

"Any  party,  plaintiff  In  a  decree  made  by  the  dis- 
trict court,  may  appeal  therefrom  to  the  supreme 
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160.  From  order  punishing  contempt.  The 
Code  of  lail,  section  1606,  provided  "no 
appeal  lies  to  an  order  to  punish  for  con- 
tempt, but  the  proceeding  may  in  a  proper 
case  be  taken  to  a  higher  court  for  re- 
vision by  certiorarL"  Chapter  251,  section  1. 
Laws  of  .1857,  provided  that  in  all  criminal 
cases  in  which  judgment  may  hereafter  be  ren- 
dered in  any  of  the  district  courts  of  this  State 
against  any  defendant,  either  the  defendant  or 
the  State  may,  after  judgment,  appeal  from 
such  judgment  to  the  supreme  court  of  the 
State  of  Iowa,  at  any  time  within  one  year  from 
the  rendition  of  such  judgment.  Ilddy  that  the 
latter  act  did  not  change  or  modify  the  provision 
first  mentioned,  and  did  not  confer  the  right  to 
appeal  from  an  order  to  punish  the  contempt. 
Dunham  v.  The  State  of  Icnca,  6  Iowa,  245  ;  Tfie 
MrH  Congregational  Church  of  Bloomington  v. 
The  City  of  Muscatine,  2  Ibid.  69. 

161.  By  agreement.  A  criminal  cause  can- 
not be  appealed  to  the  supreme  court  by  agree- 
ment of  parties  before  a  final  judgment  is  ren- 
dered in  such  cause.  Hutter  v.  The  J^ate  of 
Iowa,  1  Iowa,  99.  (This  ruling  is  based  upon 
section  3090  of  the  Code  of  1851.) 

162.  Waiver  of  right  to  appeaL  A  stay  of 
execution  under  section  S293,  Revision  1860, 
operates  as  a  waiver  of  the  right  to  appeal. 
Revision  1860,  section  3294.  Seacrest  v.  Newman 
tt  al.,  19  Iowa,  323. 

163.  In  chancery  causes.  Under  the  State 
constitution,  chancery  causes  can  be  heard  in 
the  supreme  court,  only  on  appeal.  Chapman 
V.  Arnold.  1  G.  Gr.  368. 

16^  Prom  general  term.  The  general  term 
is  an  intermediate  appellate  tribunal  provided 
by  law  for  a  substantial  purpose,  and  causes 
taken  on  appeal  thereto  should  be  there  argued, 
examined,  and  decided  with  appropriate  and 
befitting  care.  An  affirmance  by  consent,  with 
a  view  to  an  ultimate  appeal  to  the  supreme 
court,  ought  not  to  be  allowed  by  the  general 
term.     Roade  v.  Qarman,  27  Iowa,  338. 

165.  From  order  dissolving  injunction :  cir- 
cuit judge.    An  appeal  does  not  lie  from  an  order 


court  within  thirty  days  from  the  time  such  decree 
ahall  huve  been  entered  In  the  minutes  of  the  court. " 
Laws  of  1839,  page  138.  At  the  same  session,  by  sec- 
tion 31  of  the  **Act  refoilatlnfir  the  practice  in  the 
district  courts  of  the  territory  of  Iowa,"  Approved 
January  25,  1839,  it  was  provided  that  '^appeals 
from  the  district  courts  to  the  supreme  court  oi  this 
territory  shall  be  allowed  in  all  cases  wheru  the 
judgment  or  decree  appealed  from  be  final,  and 


of  a  circuit  judge,  in  vacation,  dissolving  an  in- 
junction. Aliter,  if  the  order  is  made  by  the 
court  while  in  session.  Jewett  v.  Squires^  30 
Iowa,  92. 

166.  From  decision  of  supreme  Judge.    An 

appeal  to  the  supreme  court  does  not  lie  from  a 
decision  or  order  of  one  of  the  judges  thereof, 
in  a  habeas  corpus  proceeding.  In  re  Curley, 
34  Iowa,  184. 

167.  From  intermediate  rulings.  An  appeal 
to  the  supreme  court  does  not  lie  from  a  ruling 
of  the  court  below,  upon  the  admission  or  exclu- 
sion of  evidence.  The  ruling  or  order  appealed 
from,  must  extend  to  andafiect  the  merits  of  the 
case ;  if  it  be  merely  incidental  to  the  progress 
or  trial  of  the  cause,  no  appeal  will  lie.  Rich- 
ards V.  Burden  ei  ux.,  31  Iowa,  305,  Aliter, 
when  such  ruling  upon  the  admissibility  of  evi- 
dence virtually  disposes  of  the  whole  case. 
McCoy  V.  Julien,  15  Ibid.  16. 

b.  Who  m^y  appeal. 

168.  By  party  to  the  record.  An  appeal  can 
be  taken  only  by  a  party  to  the  proceedings  iu 
which  the  order  is  made.  Phillips  v.  8heUon, 
6  Iowa,  545  ;  T/ie  State  of  Iowa  ex  rel..  Alder  son 
V.  Jones,  County  Judge  et  al.,l\  Ibid.  11. 

169.  Co-parties.  Where  one  of  several  par- 
ties appeals  to  the  supreme  court  and  serves 
notice  of  such  appeal  upon  his  co-parties,  they 
may  join  therein  and  avail  themselves  of  all  the 
benefits  arising  therefrom.  Barlow  and  Town- 
send  V.  Scott's  Administrators  et  al.y  12  Iowa,  63. 

170.  Cannot  be  taken  by  lands.  In  an  action 
to  foreclose  a  tax-title  against  certain  lands 
and  the  unkuown  owner  thereof,  in  which 
the  name  of  no  person  appeared  as  a  party 
defendant,  it  was  held  that  the  lands  cannot 
appeal,  and  that  where  the  name  of  no  person 
.appears,  as  appellant,  the  appeal  should  be  dis- 
missed. Fuller  V.  T/ie  Unknown  (kmner  of  Cer- 
tain Lands,  9  Iowa,  430. 

171.  Qamishment.  A  principal  defendant 
may  appeal  from  a  judgment  against  garnishee. 
Sinard  v.  Gleason,  19  Iowa,  165. 

'  shall  amount,  exclusive  of  costs,  to  the  sum  of 
I  $25."    The  organic  act,  section  9,  contained  the  fol- 
I  lowing  provision :  **And  writs  of  error,  bills  of  ex- 
ception, and  appeals  in  chancery  causes,  shall  be 
allowed  in  all  case^  from  the  Anal  decisions  of  the 
:  said  district  courts  to  the  supreme  court,   under 
such  regulations  as  may  be  prescribed  by  law ;  but 
in  no  case,  removed  to  the  supreme  court,  shall 
trial  by  Jury  be  allowed  in  said  court." 
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172.  After  stay  of  ezeoation.  A  defendant 
who  has  consented  to  a  judgment  with  nine 
months  stay  of  execution,  cannot,  at  the  expira- 
tion of  the  stay,  appeal.  Such  stay  is  inconsis- 
tent with  the  right  of  appeal,  although  not 
formally  within  the  terms  of  section  2,  chapter 
102,*  Laws  of  1853-3.  Warft^d,  v.  Ead9,  10 
Iowa,  592. 

173.  By  party  aooopting  benefit  of  abjudica- 
tion. A  party  to  a  proceeding  cannot  accept 
the  benefits  of  an  adjudication  and  afterward 
appeal  therefrom.  In  a  proceeding  to  assess 
damages  sustained  by  reason  of  the  construction 
of  a  road  through  or  over  lands,  the  owner  ac- 
cepted the  amount  assessed,  and  it  was  hdd, 
that  he  was  not  thereafter  entitled  to  appeal. 
The  JiiRssisdppi  a7id  Missouri  Railroad  Co.  v. 
Byington^  14  Iowa,  572. 

174.  By  party  consenting.  A  party  is  not 
entitled  to  prosecute  an  appeal  from  a  judgment 
which  he  moved  for  and  obtained,  and  to  which 
he  took  no  exception  when  rendered.  Hughes 
V.  Feeter  et  al,,  23  Iowa,  547. 

c.  How  and  when  taken. 

(1)  Notice  of  appeal.^ 
176.  Time  and  upon  whom  served.  An  ap- 
peal to  the  supreme  court  is  taken  by  serving  a 
notice,  in  writing,  on  the  adverse  party  and  the 
clerk  of  the  court  in  which  tho  j  udgment  was 
rendered.  Service  must  be  upon  both  parties, 
and  within  one  year  from  the  date  of  the  judg- 

*Chapter  102,  Laws  of  1852,  was  an  act  allow- 
ing and  regulating  the  stay  of  execution  on  judg- 
ments of  the  district  and  justices'  courts.  In  the 
2d  section  was  the  following  provision : 

'*  That  where  there  has  been  a  stay  of  execution 
taken,  the  party  taking  such  stay,  if  he  have  been 
personally  served  with  process,  shall  not  afterward 
be  allowed  an  appeal  to  the  district  or  supreme 
courts  upon  such  Judgment." 

This  has  been  superseded  by  section  8291, 
Revision  1800  (Code  of  1873,  §  3663j,  which  pro- 
.vides : 

**  No  appeal  shall  be  taken  after  such  stay  has  been 
obtained,  nor  shall  a  stay  be  taken  on  a  Judgment 
entered  as  herein  contemplated,  against  one  who  is 
surety  In  the  stay  of  execution,  nor  shall  such  stay 
be  allowed  to  any  Judgment  obtained  by  a  laboring 
man  or  mechanic  for  his  wages." 

+  The  following  statutes  are  referred  to  and 
construed  in  this  division  —  chapter  114,  Code 
of  1851 : 

**Sbc.  1978.  Appeals  In  all  cases  hereafter  tried 
must  be  taken  In  one  year  from  the  time  the  judg- 
ment Is  rendered:  in  all  cases  heretofore  tried, 
within  one  year  from  the  time  this  law  takes  effect. 
But  the  time  allowed  the  appellant  by  the  pre-exist- 
ing law  Is  not  to  be  enlarged." 

**  Se€.  1974.  Appeals  are  taken  by  the  service  of  a 
notice  in  writing  on  the  adverse  party,  his  agent  or 
attorney,  and  also  on  the  clerk  of  the  court  in 
which  the  proceedings  were  bad,  stating  the  appeal 
from  the  same,  or  some  specific  part  thereof." 


ment.  Lewis  v.  Miller,  4  G.  Gr.  05 ;  CarperOer 
V.  Parker  et  ai.,23  Iowa,  450 ;  Baldwin  v.  TutOe, 
Ibid.  ^. 

176. need  not  be  marked  filed.    If  the 

notice  is  served,  it  is  not  necessary  that  it  shall 
be  filed,  or  marked  filed,  by  the  clerk,  within 
that  time.    Baldwin  v.  TutUe,  23  Iowa,  66. 

177. the  fillip  of  a  sapemedeas  bond  is 

not  sufficient  to  perfect  the  appeal  or  stay  the 
execution  of  the  judgment.  The  notice  of  ap- 
peal must  be  served,  at  least  upon  the  clerk. 
PraU  V.  The  Weetem  Stage  Company,  26  Iowa. 
241. 

178. It  is  not  necessary  to  complete  the 

appeal  that  the  transcript  be  filed  within  one  year 
from  the  date  of  decision  appealed  from.  Car- 
penter V.  Parker,  23  Iowa,  450. 

179.  In  criminal  oauses.  A  criminal  cause 
cannot  be  appealed  to  the  supreme  court,  even 
with  the  consent  of  the  district  attorney,  after 
the  expiration  of  one  year  from  the  rendering 
of  the  judgment  complained  of.  The  State  of 
Iowa  v.  Fleming^  13  Iowa,  443. 

180. chapter  261  of  the  Laws  of  1867, 

entitled  "  An  act  providing  for  appeals  in  crim- 
inal cases,"  refers  to  those  cases  in  the  same 
sense  and  the  same  manner  in  which  they  are 
referred  to  in  the  Code  of  1851,  and  only  changes 
the  manner  of  bringing  such  cases  to  the  appel- 
late court.  Dunham  v.  TJie  State  of  Iowa,  6 
Iowa,  245. 

These  were  superseded  by  the  following  sec- 
tions of  the  Revision  1860 : 

'*  Sec.  8507.  The  appeal  shall  not  be  taken,  except 
within  one  year  from  the  rendition  of  the  Judgment 
or  order,  unless  the  party  taking  the  same  was  an 
infant,  married  woman,  or  of  unsound  mind,  at  the 
time  of  Its  rendition.  In  which  cases  such  parties,  or 
their  legal  representatives,  may  take  an  appeal 
within  one  year  after  the  removal  of  their  disability, 
or  death,  whichever  may  first  happen." 

''  Sec.  3509.  An  appeal  Is  taken  by  the  service  of  a 
notice,  in  writing,  on  the  adverse  party,  his  agent  or 
any  attorney  who  appeared  for  blm  in  the  case  in 
the  district  court,  and  also  upon  the  clerk  of  the 
court  wherein  the  proceedings  were  had,  stating 
the  appeal  from  the  same,  or  from  some  specific 
part  tnereof,  defining  such  part." 

'*  Sec.  3511.  An  appeal  shall  not  be  perfected  until 
the  notice  thereof  nas  been  served  upon  both  thjC 
party  and  the  clerk,  and  the  clerk  paid  or  secured 
(unless  already  secured)  his  fees  for  a  transcrplt, 
whereupon  the  clerk  shall  forthwith  transmit  by 
mail,  express,  or  a  safe  and  less  expensive  messen- 
ger, not  a  party,  nor  the  attorney  of  a  party,  a  tran- 
script of  the  record  in  the  cause,  or  of  so  much 
thereof  as  the  appellant,  in  writing.  In  the  notice, 
has  directed,  to  which  shall  be  appended  copies  of 
the  notices  of  appeal,  and  of  the  supersedeas  bond, 

ifftny"  .  .       « 

Sbc.  3507,  Revision  1860,  was  amended  by  section  2, 

chapter  41,  Laws  of  1870,  providing  that  appeals  from 

the  circuit  and  from  the  district  courts  shall  be 

taken  w^lthin  six  months  from  the  rendition  of  the 

Judgment  or  order  appealed  from,  and  not  after. 
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181.  Oompntation  of  time :  geneiFal  rule.  In 
computing  the  time  in  which  an  appeal  may  be 
taken,  the  day  on  which  the  judgment  or  decree 
was  entered  is  excluded,  and  the  corresponding 
day  in  the  following  year  is  included.  Garleton 
V.  B^ngton,  16  Iowa,  588. 

18&  application  of  the  role.    An  order 

of  the  district  court  was  made  on  the  27th  day 
of  April,  1858,  and  the  notice  of  appeal  was 
serred  on  the  28th  day  of  April,  1859.  HM, 
that  the  appeal  was  not  taken  within  one  year 
after  the  order  was  made,  and  that  it  should  be 
dismissed.  The  State  of  Iowa  ex  rel.  Alderaon 
Y.  Janes,  County  Judge  et  al.,  11  Iowa,  11. 

183.  Computation  from  date  of  final  Judgment. 
An  order  was  made  in  November,  1859,  refer- 
ring a  chancery  case  to  a  master  whose  report 
upon  the  amount  of  respondent's  lien  upon 
the  land  in  controversy  was  made  in  April, 
1860,  when  it  was  confirmed  and  an  order  made 
for  the  sale  of  the  premises.  It  was  held  that 
the  appeal  was  within  the  time  prescribed  by 
law,  and  computation  of  time  should  commence 
at  the  time  the  second  order  was  made.  IIol- 
laday,  admr,  v.  Johnson  et  al.,  12  Iowa,  568 ; 
followed  in  White  v.  Hampton  et  al.,  18  Ibid. 
259. 

184.  Where  motion  for  new  trial  pending. 
An  appeal  will  be  held  to  have  been  taken  in 
time,  although  the  transcript  shows  the  judg- 
ment to  have  been  rendered  more  than  one  year 
before  the  notice  of  appeal  was  given,  if  it  also 
appears  from  the  transcript  that,  at  the  time  the 
judgment  appears  to  have  been  rendered,  a  mo- 
tion for  a  new  trial  was  made  by  defendant, 
which  was  not  decided  until  some  time  after 
the  dose  of  that  term  and  within  one  year  be- 
fore the  notice  of  appeal,  and  that  the  judg- 
ment was  not  in  fact  rendered  until  that  time. 
Kendall  v.  Lucas  County,  26  Iowa,  895. 

185.  Additional  notice  required.  An  appeal 
was  taken  on  the  5th  day  of  July,  1860,  and  the 
transcript  filed  in  the  supreme  court  on  the  2l8t 
day  of  April,  1864 ;  the  appellee  making  no  ap- 
pearance, the  court  refused  to  permit  the  appel- 
lant to  submit  the  cause  for  final  determination 
without  additional  notice  to  the  appellee.  By- 
ingion  v.  Robinson,  16  Iowa,  591. 

186.  Showing  when  record  discloses  no  no- 
tice. When  the  papers  in  a  case  show  that  the 
appeal  was  not  taken  within  one  year  from  the 
Ume  that  judgment  was  rendered,  the  supreme 


court  will  not  set  aside  an  order  dismissing  such 
appeal   unless  the  fact  is  clearly  established 
that  the  notices  were  served  and  the  appeal  per- 
fected within  the  time  limited  by  the  statute 
Zeigler  v.  Jennison,  4  Q.  Qr.  561. 

187.  Service  of:  by  appellant.  Notice  of 
appeal  cannot  be  served  and  proof  thereof  by 
affidavit  be  made  by  the  appellant.  Marion 
County  V.  Stanjleld  et  al.,S  Iowa,  406. 

188.  Waiver  of  irregularity.  Irregularity 
in  taking  appeal,  or  in  giving  notice  thereof, 
is  waived  by  the  voluntary  appearance  of  the 
appellee.  Wilgus  et  al.  v.  Oettings  et  al.,  19 
Iowa,  82. 

189.  Withdrawal  of  notices.  Where  the  no- 
tices for  an  appeal  were  withdrawn  after  being 
left  with  the  clerk  and  the  attorney  of  the  ad- 
verse party,  the  cause  remains  as  if  no  such 
notice  had  been  served.  Zeigler  v.  Jennison, 
4G.  Gr.561. 

ISK).  The  service  of  notice  upon  the  appellee, 
in  the  absence  of  a  voluntary  appearance,  is  as 
essential  to  the  jurisdiction  of  the  supreme 
court  as  it  is  to  that  of  the  district  court  of  a 
defendant.   McCleUan  v.  McClellan,  2  Iowa,  812. 

191.  Service  on  non-resident  defendants.  The 

Code  of  1861  made  no  provision  for  service  of 
notice  of  appeal  upon  defendants  upon  whom 
there  had  been  no  persona]  service,  by  whom  no 
appearance  had  been  made,  and  whose  residence 
was  unknown.  The  supreme  court,  in  the  exer- 
cise of  the  power  to  supply  such  defects  by  the 
establishment  of  rules,  ordered  that  in  such 
cases  service  should  be  made  in  the  manner 
provided  for  bringing  parties  into  the  district 
court  in  cases  where  there  has  been  a  return  of 
'*  not  found."  The  appellant  must  have  his 
notice  of  appeal  returned  '*  not  found  "  before 
he  makes  publication, and  the  publication  must 
be  in  a  newspaper  published  as  near  as  practic- 
able to  the  court  where  the  action  was  com- 
menced, to  be  determined  by  the  clerk  of  such 
court.  It  should  be  published  for  four  succes- 
sive weeks ;  the  last  publication  should  be  at 
least  fifteen  days  prior  to  the  commencement 
of  the  term  at  which  the  appeal  is  to  be  heard. 
Proof  of  publication  must  be  made  in  the  man- 
ner provided  for  similar  cases  in  the  district 
court.  IMd. 

192.  Aa  to  who  appeals.  Where  the  su- 
persedeas bond,  in  an  appeal  to  the  supreme 
court  from  a  judgment  against  two  defendants. 
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recited  that  one  of  the  defendants,  naming  him, 
had  appealed,  without  referring  to  the  other  de- 
fendant, and  the  motion  of  appeal  was  headed 
as  of  the  plaintiff  against  the  defendant  alone 
whx)  was  mentioned  in  the  supersedeas,  but  the 
body  of  the  notice  used  the  plural — defendants, 
it  was  held,  that  the  defendant  mentioned  in 
the  supersedeas  and  in  the  heading  of  the  no- 
tice, alone  appealed.  Webster  v.  The  Cedar 
Ba/pidsand  St.  Paul  Railroad  Company  et  al.^ 
27  Iowa,  315. 

(2)  Bond  and  supersedeas. 

193.  When  sufficient.  An  appeal  bond,  which 
is  broad  enough  to  charge  appellant  and  sure- 
ties is  sufficient,  though  it  does  not  strictly  con- 
form to  the  requisites  of  the  statute.  White- 
head V.  Thorp  <k  Fallis,  admr.,  23  Iowa,  425. 

194.  Bond  construed.  The  condition  of  a 
bond,  filed  in  a  cause  in  which  an  appeal  was 
taken  from  the  judgment  of  the  district  court, 
was  as  follows :  "  The  condition  of  this  obliga- 
tion is  such  that  if  the  above  bounden  H.  D.  and 
W.  H.  D.  or  either  of  them,  shall  pay  the  judg- 
ment rendered  against  said  defendants  in  the 
above  case,  and  all  damages  and  costs  which  may 
be  awarded  against  them,  and  otherwise  obey 
the  orders  of  the  court  on  an  appeal  taken  from 
said  judgment  to  the  supreme  court  of  Iowa 
this  day,  then  this  obligation  to  be  null  and 
void,  oiiierwise  to  be  of  full  force  and  eflect." 
Held,  that  it  should  be  construed  as  a  statutory 
appeal  bond,  and  not  as  an  absolute  obligation 
to  pay  the  judgment.  Meld  v.  Schricher  et  al., 
14  Iowa,  119. 

196.  Efifect  of  supersedeas.  An  appeal  is 
not  perfected  until  service  of  notice  thereof. 
Merely  filing  a  supersedeas  bond  does  not 
amount  to  the  taking  of  an  appeal ;  and  the 
execution  of  a  judgment  should  not  be  stayed 
unless  in  addition  to  the  filing  and  approval  of 
the  supersedeas,  there  is  also  notice  of  appeal 
served,  at  least  upon  the  clerk.  Pratt  v,  T?ie 
Western  Stage  Co.,  26  Iowa,  241. 

196.  If  the  supersedeas  bond  is  filed,  and  no 
notice  of  appeal  is  served,  at  least  upon  the  clerk, 
he  should  not  recall  the  execution,  if  one  has 
been  issued,  nor  issue  an  order  to  stay  proceed- 
ings thereunder.  Ibid. 

197.  Mandamus   proceedingB.     An    appeal 
bond  stays  proceedings  under  an  order  for  a 
peremptory  writ  of  mandamus.     TJie  State  of 
loioa  ex  rel.  Rice  v.  T'he  County  Judge  of  Mar 
s/icUl  County,  7  Iowa,  186. 


198.  Efifect  of  appeal:  in  attachment     The 

common  effect  of  an  appeal,  where  a  superse- 
deas bond  is  filed,  is  to  suspend  the  effect  or 
operation  of  the  judgment  appealed  from.  An 
appeal  from  an  order  .dissolving  an  attachment, 
if  perfected  in  due  time,  and  a  supersedeas 
bond  filed,  suspends  the  operation  of  the  order. 
If  the  order  thus  appealed  f rom^is  reversed,  the 
property  seized  under  the  attachment  is  still 
held  by  the  writ.  Danforth,  Dans  dh  Co,  v. 
Ca/rter  db  May,  4  Iowa,  230. 

199.  Appeal  bond  does  not  discharge  deliv- 
ery bond.  An  appeal  bond  removing  a  cause 
in  which  a  delivery  bond  has  been  executed  to 
discharge  property  from  attachment,  to  the 
supreme  court,  does  not  discharge  the  sureties 
on  such  bond.  Williams  v.  Robison  et  cU.,  21 
Iowa,  498. 

200.  Discharge  of  sureties  by  decree.  When 
W.  J.  and  K.  being  parties  defendant  to  a  pro- 
ceeding in  chancery,  severally  appealed  from 
the  decree  of  the  district  court  therein,  and 
on  the  hearing  of  the  cause  in  the  supreme  court, 
the  decree  as  to  W.  was  affirmed ;  the  court,  by 
its  final  decree,  finding  the  amount  due  from 
him  to  his  co-defendants  larger  than  was  found 
in  the  decree  below,  and  ordering  the  amount 
so  found  due  to  be  paid  to  a  receiver,  instead  of 
the  plaintiff,  as  was  ordered  by  the  decree  below ; 
and  the  decree  below  was  reversed  as  to  the  other 
defendants ;  it  was  held,  that  the  sureties  of  W., 
upon  his  appeal  bond,  were  not  discharged  by 
the  decree  in  the  supreme  court.  Knight,  as 
receiver,  v.  WaUrs  et  al.,  15  Iowa,  420. 

201.  Appeal  bond  need  not  be  stamped.    An 

appeal  bond  is  a  part  of  the  legal  proceedings 
in  a  cause,  and  is  not,  under  the  internal  reve- 
nue law,  a  paper  which  requires  a  stamp  to 
give  it  validity.  Brayton  v.  The  County  of 
Delaware,  16  Iowa,  44. 

202.  Defense  in  action  on  firaadulent  decree. 
In  an  action  on  a  liond  filed  on  an  appeal  from 
a  decree  of  the  district  court  to  the  supremo 
court,  a  trial  denovo  having  been  had  and  a  new 
decree  entered  in  the  supreme  court,  an  allega- 
tion that  the  decree  appealed  from  was  obtained 
by  fraud  is  not  sufficient.  KniglU,  receiver^ 
V.  Waters  <fc  Pratt,  18  Iowa,  345. 

203.  fiffect  of  partial  reversal:  increased 
Judgment  W.,  H.,  J.  and  K.  being  parties  defend- 
ant to  a  proceeding  in  chancery,  severally  ap- 
pealed from  the  decree  of   the  district  court 
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therein,  and  on  the  hearing  of  the  cause  in  the 
Bupreme  court  the  decree  ae  to  W.  was  affirmed, 
the  court  by  its  final  decree  finding  the  amount 
due  from  him  to  his  co-defendants  larger  than 
was  found  in  the  court  below,  and  ordered  the 
amount  so  found  to  be  paid  to  a  receiver  instead 
of  the  plaintiff,  as  was  ordered  bj  the  decree 
below ;  and  the  decree  was  reversed  as  to  the 
other  defendants  ;  it  was  ?uld,  that  the  sureties 
of  W.  upon  his  appeal  bond  were  not  dis- 
charged hy  the  decree  in  the  supreme  court. 
Knig/U,  ob  reeeiter,  v.  Waters  et  cU.,  15  Iowa,  420. 

204.  A  recognizance  in  a  cziminal  case  not 
capital  cannot  operate  as  a  supersedeas  on  a  writ 
of  error,  unless  allowed  bj  a  judge  of  the  su- 
preme court,  as  provided  bj  section  8090,  Code 
of  1851 ;  and  without  such  an  allowance,  the 
district  court,  under  section  8230,  possesses  no 
power  to  take  such  recognizances.  The  State 
ofltnca  V.  MeCloskey,  4  Iowa,  496. 

205.  The  recognizance,  or  a  copy  of  it,  should 
be  returned  to  the  supreme  court  with  the  record 
of  the  case ;  and  that  court,  when  the  cause  is 
reversed  and  remanded,  should  make  an  order 
concerning  the  future  action  of  the  party 
charged,  answering  to  the  condition  of  his  un- 
dertaking. Ibid, 

d.  The  trial  an  appeal. 

(1)   T?ie  record, 

206.  What  record  should  contain.  It  is  the 
duty  of  the  appellant  to  see  that  the  transcript 
of  the  record  of  the  cause  appealed  embraces 
all  the  papers  therein  necessary  to  a  clear  un- 
derstanding of  the  ruling  excepted  to.  When 
he  presents  a  partial  record,  all  the  presump- 
tions fairly  and  legitimately  arising  from  that 
fact  are  construed  most  strongly  against  him, 
and  in  aid  of  the  opposite  party.  When  the 
omitted  parts  are  not  necessary  to  explain  the 
ruling  complained  of,  no  prejudice  can  result 
from  the  omission.  When  the  exceptions  are 
to  conclusions  of  law,  drawn  from  findings  of 
facts  to  which  there  are  no  exceptions,  it  is  un- 
necessary to  place  the  pleadings  in  'the  record. 
MaU  T.  Smith  et  at.,  15  Iowa,  584. 

207.  Depositions.  Depositions  accompany- 
ing a  record  will  not  be  considered  when  they 
are  not  properly  certified  or  identified,  as  a  part 
thereof;  citing  Mumma  v.  MeKee,  10  Iowa, 
107 ;  Pierce  Brothers  dt  Flanders  v.  S.  E.  Locke 
A  Co.,  11  Ibid.  454;  WethweUy.  OoodricK%2 
Iowa,  583. 


208.  In  appeal  from  ruling  on  demurrer. 
Where  the  appeal  was  from  an  order  sustaining 
a  demurrer  to  a  petition,  and  a  bill  of  exceptions 
setting  out  the  demurrer,  without  the  petition 
and  the  ruling  of  the  court  thereon,  was  the  only 
record  certified,  th6  appeal  was  dismissed. 
Cameron  v.  Hopkins  et  al.,  15  Iowa,  600. 

209.  Equity  cases  tried  by  first  method. 
A  chancery  cause  will  not  be  tried  de  novo  in 
the  supreme  court  when  the  record  does  not 
present  all  the  pleadings  and  evidence  consid- 
ered by  the  court  below.  And  when  evidence 
considered  by  the  court  below  is  not  set  out, 
all  presumptions  are  in  favor  of  the  finding 
of  the  court.  Gamer  v.  Pomroy,  11  Iowa,  149 ; 
Cook  et  cU.  V.  Woodbury  County,  13  Ibid.  21 ;  Van 
Orman  v.  Spafford,  Clarke  <&  Co.,  16  Ibid.  186 ; 
Kellogg  v.  Kelsey  et  al.,  Ibid.  388 ;  Fords  v. 
Vance  et  al.,  17  Ibid.  94 ;  Allison  v.  Hal/acre,  11 
bid.  450 ;  Bobb  v.  Dougherty  et  al„  14  Ibid.  379 ; 
Anderson  v.  Boston  <&  Son,  16  Ibid.  56 ;  Krapfel 
V.  Pfifff^^*  24  Ibid.  176. 

210. evidence.    It  is  not  necessary  to 

embody  the  evidence  ofiered  and  received  on 
the  trial  of  equitable  issues  by  the  first  method 
in  a  bill  of  exceptions.  The  evidence  is  in  writ- 
ing and  should  be  transmitted  to  the  supreme 
court  with  a  record  entry  or  certificate  of  the 
judge,  showing  that  it  was  all  that  was  received 
in  evidence  ;  or  of  the  clerk,  that  all  the  evidence 
heard  on  the  trial  is  transmittable.  Such  a  cer- 
tifix»te  by  the  clerk  is  conclusive  until  attacked 
or  impeached  by  some  suggestions  that  a  portion 
of  the  testimony  has  been  omitted,  or  that  im- 
proper matter  has  l:>eeu  included.  Ticonic  Bank 
V.  Harvey  et  al.,  16  Iowa,  141;  Anderson  v. 
Easton  dt  Son,  Ibid.  56 ;  Van  Oitnan  v.  Spafford, 
Clarke  cfe  Co.,  Ibid,  186 ;  Bobb  v.  DougheHy  et  al., 
14  Ibid.  379  ;  SwUzer  v.  Knapps  et  al.,  10  Ibid. 
72 ;  Fords  v.  Vance  et  al.,  17  Ibid.  94. 

211. form  of  evidence.    When  objected 

to,  the  supreme  court  cannot  try  an  equity  cause 
triable  by  the  first  method  except  upon  the  de- 
positions and  papers,  used  as  evidence,  in  their 
original  form.  Nor,  on  the  other  hand,  can  an 
ordinary  action,  or  an  equitable  one  triable  by 
the  second  method,  be  tried  except  upon  ^tran- 
script of  the  original  papers.  Rev.  1860,  §3512. 
Baldwin  v.  Tuttle,  23  Iowa,  66 ;  TJie  State  v. 
Orwig,  27  Ibid.  528. 

213. -recitals  of  certificate.    A  certificate 

reciting  that  "  the  depositions  accompanying  the 
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transcript  marked  A.,  B.,  C,  D.  and  £.  are  all  of 
the  evidence  in  the  said  case  used  in  the  trial 
thereof/'  was  held  sulficient  when  the  deposi- 
tions thus  referred  to  were  found  as  designated. 
Chambers  v.  IngJuim  et  cU.,  25  Iowa,  222. 

214. oertifioate  inoonaijitent  with  record* 

When  the  certificate  of  the  clerk  shows  that 
he  has  sent  to  the  supreme  court  all  the  evi- 
dence submitted  on  the  trial  of  an  equitable 
cause  by  the  first  method,  while  it  is  apparent 
from  the  recitals  of  the  decree  that  the  evidence 
is  not  all  in  the  record,  the  supreme  court  may 
remand  the  cause  for  a  re-trial  instead  of  dis- 
missing the  petition.  Webster  County  v.  Taylor, 
19  Iowa.  117. 

216.  The  supreme  court  will  not  try  a  chan- 
cery case  de  novo  where  the  certificate  of  the 
clerk  does  not  show  afiirmatively  that  the  record 
sent  up  embraces  all  the  evidence.  Winsloio, 
Harris  dk  Co.  v.  Turner  etal., 20  Iowa,  294  ;  Lind- 
say V.  Jiyington,22  Ibid.  441 ;  Wetlterell  v.  Oood- 
rich,  Ibid.  583. 

216.  The  certificate  of  the  clerk  to  a  tran- 
script that  it  contains  "  all  the  evidence  appear- 
ing on  file,"  does  not  establish  the  fact  that 
such  evidence  was  all  the  evidence  used  in  the 
trial  below ;  and  the  supreme  court  will  not 
review  a  cause  upon  the  facts,  unless  all  the 
evidence  is  contained  in  the  record.  D<M>enport 
V.  EUs  et  al.,  22  Iowa,  296. 

217. general  rule.     The  safe  and  better 

practice  in  all  cases  is  to  set  out  the  evidence  in 
the  body  of  the  bill  of  exceptions,  instead  of  by 
'  reference ;  and  when  a  deposition  or  other  evi- 
dence is  not  so  clearly  and  unmistakably 
marked  and  identified  by  the  bill  of  exceptions 
as  to  leave  no  fair  or  reasonable  room  for  doubt 
as  to  its' fairness,  it  will  be  disregarded  by  the 
supreme  court.  Lyons  v.  Thompson  et  at.,  16 
Iowa,  62 ;  Van  Orman  v.  Spafford,  Clarke  <fe 
Co.,  Ibid.  186 ;  Mofflt  v.  Rogers,  15  Ibid.  453 ; 
Hunt  dh  Co.  v.  Daniels  <fe  Co. ,  Ibid.  146  ;  Butler 
V.  Byington,  14  Ibid.  494. 

218.  Change  of  venue.  An  order  of  the 
district  court  refusing  to  change  the  venue  in  a 
criminal  action,  when  the  record  does  not  em- 
brace all  the  evidence  submitted  to  the  court 
below  upon  the  hearing  of  the  application,  will 
not  be  reversed  by  the  supreme  court.  The 
State  of  Toita  v.  Leis,  11  Iowa,  416. 

219.  Instructiona :  general  rule.  The  i nstruc- 
tions  of  the  court  to  the  jury  are  not  made  by 


law  a  part  of  the  record ;  and  unless  they  are 
so  made  by  an  order  of  th6  court,  they  will  not 
be  considered  when  certified  by  the  clerk  alone. 
Pierce  Bros,  <&  Flanders  v.  8,  E.  Locke  db  Co., 
Ibid.  454. 

220. Instructions  given  and  refused  were 

attached  to  a  bill  of  exceptions  and  referred  to 
as  exhibits  A.  and  6.  Heldt  that  they  were  not 
part  of  the  record  in  such  a  manner  as  to  entitle 
them  to  the  consideration  of  the  supreme  court. 
Following  Harmon  v.  Chandler,  3  Iowa,  150 ; 
Leuns  v.  Betrich,  Ibid.  216,  and  Bryan  v.  The 
State  of  Iowa,  4  Ibid.  349 ;  Fletcher  et  ux.  v. 
Burroughs  et  ux.,  10  Ibid.  557 ;  The  State  of  Iowa 
V.  Leis,  11  Ibid,  416. 

221.  Affidavits :  reference  to.  A  bill  of  excep- 
tions stated  that  "  thereupon  the  plaintiff  filed 
his  certain  motion,  with  afiBdavits  attached,  to 
set  aside  said  verdict,  which  was  considered 
and  overruled."  Held,  that  the  reference  to  the 
affidavit  was  not  unmistakable,  and  was  not 
sufficient  to  make  them  a  part  of  the  record. 
Mofflt  V.  Rogers,  15  Iowa,  453. 

222.  Finding  of  feots.  A  paper  in  the  record 
purporting  to  be  a  finding  of  facts  by  the  court, 
but  which  is  not  otherwise  filed  or  entered  of 
record,  will  not  be  considered  by  the  supreme 
court.     Mosier  v.  Hull,  sheriff,  et  al.,  Ibid.  603. 

223.  Bill  of  ezceptiona.  After  the  clerk *s 
certificate  to  the  transcript  showing  that  it  is  a 
true  transcript  of  the  record,  there  were  some 
papers  attached,  and  among  them  was  one  pur- 
porting to  be  a  bill  of  exceptions  which  was 
not  made  a  part  of  the  record  or  certified  to  in 
any  way.  Held,  that  it  was  not  a  part  of  the 
record,  Thomas,  admr.,  v.  East  <&  McBee,  14 
Iowa,  596. 

224.  Stamps.  The  clerk's  certificate  to  a  tran- 
script not  having  a  revenue  stamp  affixed  thereto 
as  required  by  the  national  tax  law,  the  appel- 
lant was  permitted  to  affix  one  in  open  court. 
State  of  Iowa  v.  Way,  15  Iowa,  596. 

226.  In  this  case  it  was  field  that  a  revenue 
stamp  of  fifty  cents  was  not  necessary  in  ap. 
peals  from  the  district  to  supreme  court.  Such 
stamp  is,  however,  required,  by  the  act  of  con- 
gress, in  appeals  from  inferior  courts  to  the 
district  court.    Miller  v.  Bof^e,  19  Iowa,  571. 

226.  Practice:  ol^eotiona  to  evidence.  When 
the  record  of  an  equitable  cause  tried  by  the 
first  method  is  imperfect,  because  it  does  not 
embrace  all  the  evidence,  objection  should  be 
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made  before  a  hearing.  Ticonie  Bank  v,  Sarvep 
et  ai.,  16  Iowa,  141. 

227.  And  when  copies  of  a  deposition 

have  been  sent  up  instead  of  the  original,  as  re- 
quired hy  statute,  an  objection  to  the  record 
upon  this  ground  cannot  be  successfully  urged 
for  the  first  time  after  the  cause  is  submitted 
on  its  merits.  Van  Orman  v.  Spafford,  Clarke 
<fe  Co.,  16  Iowa.  186. 

228. to  bill  of  exceptions.    An  objection 

to  the  bill  of  exceptions  on  the  ground  that  it 
was  not  properly  made  a  part  of  the  record  in 
the  court  below,  should  be  presented  to  the 
supreme  court  hy  a  motion  to  strike  it  from  the 
record,  before  the  cause  is  submitted.  J(mes  v. 
Hoekman,  12  Iowa,  101. 

229. additional  transcript.  An  additional 

transcript  attached  to  the  papers,  after  the  cause 
was  submitted  to  the  supreme  court,  will  be 
treated  as  a  part  of  the  record,  unless  a  motion 
is  made  to  strike  it  from  the  files.  Edie  v. 
AppUgate  et  ai.,  14  Iowa,  278. 

230.  Defective  record.  That  the  entire  record 
is  not  in  the  supreme  court  is  not  a  sufficient 
reason  to  dismiss  the  appeal  or  strike  the  record 
from  the  files ;  if  a  more  perfect  one  cannot  be 
obtained,  the  extent  to  which  the  loss  of  a  por- 
tion will  prejudice  the  partj  will  be  considered 
on  the  final  determination  of  the  cause.  Mayo 
V.  Temple,  16  Iowa,  585. 

231. order  to  complete  record.     It  Is 

competent  for  the  district  court,  after  a  cause 
has  been  appealed  to  the  supreme  court,  to  com- 
plete the  record  by  making  an  order  that  the 
evidence  presented  on  the  trial,  and  not  em- 
braced in  the  record,  be  properly  certified  to  the 
supreme  court.  CampbeU  v.  Long  et  al.,  20  Iowa, 
382. 

232. When  it  does  not  appear  from  the 

record  that  the  defendant  was  either  served  with 
process  or  voluntarily  appeared  in  the  court  be- 
low, on  appeal,  the  affidavit  of  an  attorney  can- 
not be  received  by  the  appellate  court,  that  he 
was  employed  by  the  defendant,  and,  in  fact, 
appeared  for  him  in  the  court  below.  Stout  v. 
Fortner  and  White  v.  Speers  et  al.,  7  Iowa,  188. 

233.  Confaaed  record.  \^1iere  the  record  of 
a  rauiie  is  so  confused  that  the  appellate  court 
cannot  act  upon  it  with  safety  to  the  rights  of 
the  parties,  the  cause  will  be  remanded,  with 
leave  to  the  parties  to  replead.  Lyon  v.  2''ems, 
8  Iowa,  79. 

8 


234.  Where  no  Judgment  is  disclosed  by 
record.  When  an  appeal  purports  to  have  been 
taken  from  a  judgment  of  the  district  court,  and 
the  record  discloses  a  verdict  of  the  jury,  but  does 
not  show  that  a  judgment  was  rendered  thereon, 
the  appeal  should  be  dismissed.  Heath  v.  Chraee, 
10  Iowa,  691 ;  Jordan  v.  Henderson  19  Ibid.  565. 

(2)  Assignment  of  error. 

236.  General  rule.  Only  those  questions  pre- 
sented by  the  assignment  of  errors  will  be  con- 
sidered by  the  supreme  court.  Parsons  v. 
Chapman  et  al.,  11  Iowa,  294 ;  Piatt  v.  Hedge  db 
Co.,  10  Ibid.  591 ;  Henry  Wiener  db  Go.  v.  Brady, 
sheriff,  11  Ibid.  248 ;  Da/oenport  Savings  Fund 
and  Loan  Association  v.  The  North  American 
Life  Insurance  Company,  16  Ibid.  74 ;  Clark  v. 
Polk  County,  19  Ibid.  248 ;  Eoberts  v.  Cass,  27 
Ibid.  225. 

236. An  assignment  of  errors  should  show 

affirmatively  that  the  party  appealing  was  in 
some  manner  prejudiced  by  the  ruling  appealed 
from.  Brewington  v.  Patton  and  Swan^  1  Iowa, 
121 ;  Dunham  v.  Benedict,  1  (i.  Gr.  74 ;  Mack- 
emer  v.  Benner,  Ibid.  167 ;  Saum  v.  Board  of 
Commissioners  of  Jones  County^  Ibid.  165; 
Hemphill  v.  SaUaday,  Ibid.  301 ;  Johnson  v.  27ie 
United  States,  Mor.  423 ;  Fanning  v.  McCrany, 
Ibid.  398 ;  Peck  v.  Ayres,  Ibid.  493. 

237.  Errors  assigned,  which  are  not  presented 
in  argument,  will  not  be  considered.  Snyder  v. 
Eldridge  et  al.,  31  Iowa,  129. 

238. must  be  specific    An  assignment  of 

errors  must  be  specific,  pointing  out  with 
reasonable  clearness  the  objection  to  the  judg- 
ment appealed  from.  Brewington  v.  Patton  and 
Swan,  1  Iowa,  121.* 

289. application  of  the  rule.  An  assign- 
ment as  follows :  "  and  overruling  various  other 


*ThiB  decision  was  under  the  8th  Rule  of 
Practice,  1  Iowa,  8,  which  was  as  follows : 

'*  Assignments  of  error  must  not  be  va|:ue  and 
fceneral,  when  the  nature  of  the  case  wilT  permit 
them  to  be  otherwise,  but  must  be  explicit  and 
must  point  out  with  reasonable  clearness  the  objec- 
tion to  the  Judgment  appealed  from,  or  they  will  be 
treated  as  no  assignment." 

The  rule  since  September  1.  1860,  has  been 
section  a'V46.  Rev.  1860  (reprinted  as  S  3207,  Code 
of  1873),  as  follows : 

**  An  assignment  of  error  need  follow  no  stated 
form,  but  must,  in  a  way  as  specific  as  the  case  will 
allow,  point  out  the  very  error  objected  to.  Among 
several  points  In  a  demurrer,  or  In  a  motion,  or  In- 
structions or  rulings  in  an  exception,  it  must  desig- 
nate which  Is  relied  on  as  an  error,  and  the  court 
will  only  regard  errors  which  are  assigned  with  the 
required  exactness  but  the  court  must  decide  on 
each  error  assigned." 
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motions  and  questions  apparent  upon  record, 
which  is  made  a  part  and  parcel  of  this  assign- 
ment of  errors,"  is  too  broad  and  indefinite  to  be 
considered.  Santo  et  cU.  y.  The  State  of  Iowa,  2 
Iowa,  165. 

240. That  "  the  court  erred  in  giving  in- 
structions asked  hy  the  prosecution,  and  refus- 
ing instructions  asked  by  defendant/'  is  too 
general,  and  will  be  disregarded.  Tfie  State  of 
Iowa  V.  Sater,  8  Iowa,  420. 

241. The  bill  of  exceptions  contained  a 

large  amount  of  evidence,  and  the  assignment 
was  **  that  there  was  error  in  the  cross-examdna- 
tion,  the  introduction  of  evidence,  and  the  over- 
ruling of  plainti£f 's  objections,  as  set  forth  in 
exception  No.  1."  Jleld,  that  the  assignment 
was  not  sufficiently  specific,  under  the  statute. 
Wright,  J.  dissenting.  Wilson  v.  HiUhouse,  14 
Iowa,  199. 

242. An  assignment  as  follows :    "  The 

court  erred  in  rendering  judgment  against  ap- 
pellant," is  available  only  when  the  cause  is  in 
such  a  position  that  the  appellate  court  may 
review  the  finding  and  decision  of  the  court  on 
the  facts  as  well  as  the  law  of  the  case. 
Dean  v.  WTiite  d  Haight,  5  Iowa.  266. 

243. An  assignment  founded  upon  instruc- 
tions given  by  the  court  below,  covering  several 
pages,  without  pointing  out  the  specific  portion 
of  the  instructions  given,  in  which  the  alleged 
errors  are  found,  will  not  be  regarded  by  the 
supreme  court.  Peck  et  ux.  v.  Henderehott,  14 
Iowa,  40. 

244.  Must  be  founded  on  ruling  below.  An 
assignment  cannot  be  based  upon  questions  not 
raised  in  the  court  below,  nor  upon  rulings  to 
which  no  exceptions  were  taken.  Bevan  v.  Hay- 
den,  18  Iowa,  122 ;  Schohmer  dh  Leiser  y.  Lynch 
db  Clemens,  11  Ibid.  461 ;  Peck  et  ux.,  v.  Hender- 
shott,  14  Ibid.  40. 

246.  On  record  in  supreme  ooort.  An  as- 
signment of  error  will  not  be  considered  when 
based  upon  papers  so  imperfectly  identified  that 
they  cannot  be  regarded  as  a  part  of  the  record. 
Campbell  v.  The  County  of  Polk,  3  Iowa,  467. 

246.  In  equity  and  oriminal  oases.  It  was 
formerly  held  that  an  assignment  of  errors  was 
proper  in  chancery  causes ;  but  the  assignment 
might  be  very  general.  Clark  v.  Larkin,  9  Iowa, 
391. 

247. No  assignment  of  errors  is  neces- 
sary on  appeal,  in  a  chancery  cause  tried  by  the 


first  method  of  trying  equitable  actions.  Hack- 
toorth,  guardian,  v.  ZoUars,  30  Iowa,  432.  Nor  in 
a  criminal  case  under  our  statute.  The  State  v. 
Pratt,  20  Ibid.  267 ;  The  State  v.  Mercer,  19  Ibid. 
570 ;  The  State  v.  McKimie,  18  Ibid.  578. 

248.  Waiver.  An  assignment  of  error  which 
receives  no  notice  or  attention  in  argument  will 
be  presumed  to  be  waived.  Shctio  v.  Brown,  13 
Iowa,  508. 

249.  Joinder  in  error.  A  joinder  in  short  to 
an  assignment  of  errors  amounts  to  a  plea  of 
nvUe  est  erratum,  and  is  in  effect  an  averment 
that  the  record  generally  is  without  error,  and 
subjects  the  whole  to  the  scrutiny  of  the  court. 
David  V.  Ransom,  1  G.  Gr.  883. 

See,  further.  Practice  ;  sub-title.  Practice 
ON  Affeai.  to  Supreme  Court. 

(3)  Melhods  of  trial,  etc. 

260.  Equity  oases.  Under  the  constitution  of 
1846*  a  proceeding  .in  chancery  could  be  brought 
to  the  supreme  court  only  by  appeal,  which 
brought  up  the  facts  and  the  law  to  be  fully 
reviewed  and  re-itdjudicated.  Stockwell  et  cU.  v. 
David,  1  G.  Gr.  115. 

261.  prior  to  Revision  1680.    Chancery 

causes  commenced  prior  to  the  taking  effect  of 
the  Revision  of  1860,  are  governed  until  their 
final  determination  in  the  supreme  court  by  the 
law  in  force  at  the  time  of  their  commencement. 
Rohb  V.  Dougherty  et  al,,  14  Iowa,  379;  The 
State  of  Iowa  v.  Inskeep,  12  Ibid.  266  ;  Woods  et 
al.  V.  Irish  et  al.,  14  Ibid.  427 ;  Blake  v.  Blake, 
13  Ibid.  40 ;  Brady  dh  Skeery  v.  GiUis  et  al.,  15 
Ibid.  602. 

262. after  Revision,  1860 :  triable  by  fint 

method.  Chancery  causes  triable  by  the  first 
method  under  the  Revision  of  1860f  are  tried  on 
appeal  in  the  supreme  court  on  both  the  law  and 
facts  as  apparent  of  record.  Tieonic  Bank  v. 
Harvey  et  dl.,2Q  lotoa,  141 ;  JRobb  v.  Dougherty 
et  at.,  14  Ibid.  379 ;  Cooper  v.  Skeel  et  al..  Ibid. 
578.  .     . 

*The  lancruai^e  of  the  Constitution  of  1846  touching 
the  appellate  Jurisdlctfon  of  the  supreme  court  in 
ohancery  causes  was  copied  into  the  Cunstltutlon  of 
1857.  Compare  article  5,  section  8.  Constitution  184A, 
with  article  4,  section  5,  Constitution  1847. 

tKevislon  1800.  section  2999,  provides  *'two  distinct 
methods,  called  first  and  second  methods  of  equita- 
ble trials."  In  cases  triable  by  the  first  method  all 
the  evidence  Is  In  writinRr,  and  the  Issues  shall  be 
tried  by  the  court,  who  may  have  the  whole  Issue  or 
any  part  thereof  tried  by  a  Jury,  or  may  refer  the 
same.  The  Judgment  may  disrefrard  the  verdict  of  the 
Jury  or  the  findings  of  the  referee,  and  »hall  be  that 
which  In  the  opinion  of  the  court  Is  equitable  In  the 
I  premises.    In  the  second  method  the  evidence  la  as 
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263. 


oertafioation  of  evidence.    In  order 


that  the  cause  may  be  tried  de  novo,  not  only 
the  pleadings  and  other  papers  in  the  case 
should  be  certified,  but  also  the  evidence,  in  its 
original  form,  upon  which  the  case  was  submit- 
ted. The  State  for  the  use,  etc,  v.  Ormg  et  al.,  27 
Iowa,  528. 

254.  in  chancery  caoe:  practice.     An 

appeal  to  the  supreme  court  from  a  final  decree 
in  an  equitable  proceeding,  triable  by  the  first 
method  of  trying  equitable  causes,  brings  up 
the  case  for  trial  de  novo,  without  regard  to  in- 
terlocutory rulings  or  decisions  of  the  court  be- 
low. Ibid.  And  notwithstanding  it  was  heard 
below  on  oral  testimony.  MaUy  v.  Mally  et  al., 
31  Ibid.  60. 

266.  That  a  chancery  case,  triable  by  the  first 
method,  was  heard  upon  oral  testimony,  is  not 
sufficient  ground  for  the  reversal  of  the  decree, 
when  the  form  of  the  evidence  was  not  excepted 
to  in  the  court  below.  8t€Ue  v.  Orwig,  27  Iowa.  528. 

266. equitable  defenses  in  action  of  right. 

When  equitable  issues  are  joined  in  an  ordinary 
proceeding  to  recover  the  possession  of  real 
property,  they  are  triable  by  the  first  method 
prescribed  by  section  2617,  Revision  1860 ;  and  in 
the  supreme  court  shduld  be  tried  de  novo,  upon 
the  original  evidence  properly  certified.  Van 
Orman  v.  Spafford,  Clarke  d  Co.,  16  Iowa,  186  ; 
Kramer  v.  Conger,  Ibid.  484. 

267.  Equity  cases  triable  by  second  method. 

EVjuity  causes  tried  by  the  second  method  are 
not  tried  in  the  supreme  court  anew,  but  upon 
legal  errors  duly  assigned  and  presented  as  in 
cases  at  law.  Coe  v.  Winters,  15  Iowa,  481'; 
Barmy  v.  McCarty  et  al..  Ibid.  510 ;  Docierman 
V.  WOfSter,  Ibid,  522;  Dumont  v.  BarraU,  19 
Ibid.  567;  Carleton  v.  ByingUm  et  al.,  17  Ibid. 
579 ;  Manning  v.  Horr  et  al.,  18  Ibid.  117  ;  B^ick- 
wUter  V.  Craig,  24  Ibid.  215. 

268.  Where  an  action,  in  which  equitable  is- 
sues triable  by  the  first  method  are  presented. 

Id  ordinary  actions,  and  either  party  may  have  the 
whole  iMue  or  any  part  thereof  tried  by  a  Jur)',  as  In 
araae  by  ordinary  proceedlnfirti,  or  by  the  f'ourt  8lt- 
tinir  as  a  Jury  and  ilndiug  the  facts,  and  the  Judgment 
fthall  be  the  legal  couclusion  based  upon  the  facts  so 
found. 

On  appeal,  the  orlffinal  evidence  in  cases  tried  by 
the  flrst  method  shall  go  to  the  supreme  court  and 
the  cause  there  tried  de  novo;  cases  tried  by  the 
second  method  are  appealed  and  tried  In  the  supreme 
court  as  ordinary  actions. 

Section  aOOO  provides  that  the  flrst  method  shall 
obtain  in  all  cases  except:  1.  Divorce  cases.    2.  In 


is  by  consent  of  the  parties  tried  by  the  second 
method,  it  will,  on  appeal  to  the  supreme  court, 
be  regarded  the  same  as  a  law  action,  and  the 
finding  of  the  court  below  entitled  to  the  samp 
eflect  as  a  verdict  of  a  jury.  Corbin  v.  Woodbine 
et  al.,  38  Iowa,  297 ;  Lynch  v.  Lynch,  28  Ibid. 
826. 

269.  On  the  other  hand,  if  a  case  properly 
cognizable  at  law  is  placed  on  the  chancery 
docket,  and  without  objection  tried  as  an  equi- 
table action,  it  will,  on  appeal,  be  regarded  as 
such,  and  reviewed  as  upon  trial  de  novo.  Ibid, 

260.  Original  Jurisdiction.  The  supreme  court 
has  no  original  jurisdiction  in  chancery  causes, 
and  a  bill  of  review  based  upon  new  matter 
requiring  additional  testimony,  is  so  far  in  the 
nature  of  an  original  proceeding  that  the  su- 
preme court  cannot  originally  entertain  it. 
M'Oregor  v.  Gardner,  16  Iowa,  538. 

261.  Original  evidence.  The  supreme  court 
will  not  hear  evidence  not  submitted  on  tiie 
trial  in  the  court  below.  Perkins  v.  Testermsnt, 
3  G.  Or.  207;  Walker  v.  Ayres,  admr,  and 
Byder,  1  Iowa,  449 ;  McGregor  v.  Gardiner,  16 
Ibid.  638 ;  Cam/pbell  v.  Long,  et  al.,  20  Ibid.  382. 

262.  Motions  to  dismiss  or  afiixm :  fedlure  to 
file  transcript.  A  motion  to  afl9rm  the  judgment 
below  does  not  lie  under  section  3515,  Revision 
I860,*  when  the  notices  of  appeal  were  not 
served  on  the  clerk  and  appellee  until  within 
fifteen  days  of  the  term,  though  the  super- 
sedeas bond  was  filed  that  length  of  time  be- 
fore. PraU  V.  The  Western  Stage  Co,,  26  Iowa, 
241. 

263. Semble,  that  under  sections  3514  and 

3515,  Revision  1860,  an  appellee  may  in  proper 
causes  have  an  afiArmance  by  showing  that  the 
clerk  has  been  served  in  time  with  notice  of 
appeal  without  showing  that  the  party  has  also 
been  served  with  such  notice.  Ibid. 

264.  Dismissal  by  the  SUte.  The  State  may, 
as  appellant,  dismiss  its  appeal  from  a  judgment 

foreclosure  of  tax  title  cases,  and  of  mortgages. 
H.  In  default  cases.    4.  Cases  In  which  nil  the  parties 

I  argue  by  the  second  method,  in  which  cases  the 

.  second  method  shall  obtain. 

*  Sbc.  3515.  If  the  transcript  has  been  sent  up, 
but  the  api)ellant  does  not  file  the  same  when  the 
same  should  be  filed,  as  herein  provided*  the  appellee 
may  file  the  same,  and  may,  on  motion,  have  the  ap- 
peal dismissed,  or  the  Judgment  affirmed,  as  the 
court  from  the  circumstances  of  the  case  shall  deter- 
mine. This  section  is  reprinted  as  section  81W!,  Code 
of  1873. 
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of  the  district  court,  when  it  does  not  appear 
that  such  dismissal  would  prejudice  the  rights 
of  the  appellee.  The  State  of  Iowa  v.  Mariarty, 
^  Iowa.  595. 

266.  Dismissal  for  want  of  pKOseoution.  Cause 
submitted  October  21, 1861,  with  an  agreement 
that  the  appellant's  argument  should  be  filed 
by  December  Ist,  and  appellee's  within  ten  days 
thereafter.  No  argument  having  been  filed  on 
April  9, 1862,  the  cause  was  dismissed  for  want 
of  prosecution.  Niles  db  Go.  v.  The  Chicago,  Iowa 
and  Nebraska  RaUroad  Company,  18  Iowa,  598. 

266.  Oriminal  oosos.  On  an  appeal  by  the 
defendant  in  a  criminal  case,  the  supreme  court 
will  examine  the  record  without  regard  to  tech- 
nical errors  and  defects,  and  render  such  judg- 
ment as  the  law  demands.  The  State  of  Iowa  y, 
Mercer,  19  Iowa,  570.  And  this  duty  remains, 
though  no  assignment  of  errors  is  filed  and  no 
appearance  made  by  the  defendant  or  his  coun- 
sel. The  State  v.  McKimie,  18  Ibid.  573 ;  The 
State  V.  Pratt,  20  Ibid.  267. 

e.  Decision,  judgment  and  exectUion. 

267.  In  equitable  oases.  In  chancery  causes 
the  supreme  court  has  complete  and  final  juris- 
diction to  render  such  a  decree  as  it  may  deem 
proper.     McQregor  v.  Gardiner,  16  Iowa,  538. 

268.  Bfifoot  of  final  aciyodioation.  When  a  case 
has  been  appealed  to  the  supreme  court,  and  final 
judgment  is  there  entered,  the  judgment  of  the 
court  below  does  not  bind  the  parties  as  a  prior 
adjudication.     OHffln  v,  Seymour,  16  Iowa,  dO. 

269.  Under  section  8586  of  the  Revision,  the 
supreme  court,  in  reversing  a  judgment  ap- 
pealed from,  may  render  such  judgment  or  order 
upon  the  facts  as  the  district  court  should  have 
rendered.  GUmore  <ib  Smith  v.  Fbrguson  <ik 
CaeaeU,  28  Iowa,  422. 

270.  Remittitur.  When  the  j  udgment  below 
is  for  a  sum  greater  than  the  appellant  was  en- 
titled to  recover,  he  may  enter  a  remittitur  in 
the  supreme  court ;  but  ciiunot  thereby  exempt 
himself  from  the  costs  of  the  appeal.  W,  JET. 
Austin  dk  Co.  v.  Burgett,  10  Iowa,  302 ;  Knapp  v. 
Miller  et  al.,  18  Ibid.  596 ;  Payne  v.  Billingham, 
10  Ibid.  860  ;  Wilson  v.  Dean  et  al..  Ibid.  482  ; 
Thompson  v.  Abbott  d  Co.,  11  Ibid.  198 ;  Ander- 
san  V.  Kerr,  10  Ibid.  238  ;  Anderson  v.  Kerr  dt 
Lacy,  Ibid.  236 ;  Van  VaUehburg  v.  AUberry, 
Ibid.  264 ;  McNorton  v.  Akers,  24  Ibid.  869. 

271. The  court  may  order  that  the  judg- 
ment below  be  affirmed  upon  a  remittitur  being 


entered  by  the  appellee ;  otherwise  tliat  it  be 
reversed  and  remanded.  Bridge,  Beach  db  Co.  v. 
Livingston  et  al.,  11  Iowa,  57. 

272. namy.    When  the  error  assigned 

strikes  at  usury,  included  in  the  judgment  of 
the  court  below,  and  the  appellant,  who  is  the 
plaintiflT,  confesses  the  error,  he  may  r^mit  the 
usury  and  have  judgment  for  the  principal 
without  interest.  In  such  cases  the  judgment 
should  be  rendered  agafnst  the  appellant  for  the 
costs  in  the  appellate  court  and  the  court  below. 
Judgment  should  also  be  rendered  against  the 
defendant  and  the  appellant  in  -favor  of  the 
State  for  the  use  of  the  school  fund  of  the  pro- 
per county  at  the  rate  of  ten  per  cent  per 
annum  upon  the  principal  sum  loaned.  Thomp- 
son V.  Pumell,  10  Iowa,  205. 

273. option.    The  supreme  court  will,  in 

a  proper  case,  give  the  appellee  an  option  to 
enter  a  remittitur,  or  have  the  cause  remanded 
for  a  new  trial.     Tuttle  v.  Chapman,  10  Iowa,  487. 

274.  Remanding  of  oanse.  The  supreme  court 
may  remand  a  cause  to  the  court  below  for  fur 
ther  proceedings.     Pierson  v.  David  et  al.,  1 
Iowa,  23 ;  De  Louis  et  al.  v.  Meek  et  al.,  2  G.  Gr. 
55 ;  Austin  dk  Spicer  v.  Calpeeter  et  al..  Ibid.  181. 

276. And  when,  after  a  reversal  of  the 

judgment  below,  the  issue  between  the  parties 
presents  a  mixed  question  of  law  and  fact,  to  be 
found  by  a  jury  under  the  direction  of  the  court, , 
upon  the  consideration  of  all  the  circumstances, 
the  supreme  court  will  not  render  a  final  judg- 
ment, but  will  remand  the  cause  for  a  new 
trial.  Cousles  v.  Gray,  14  Iowa,  1 ;  Van  Valken- 
burgh  V.  Bradley  db  MeCuUough  et  al..  Ibid.  108. 

276. And  when  the  date,  amount  and  the 

full  nature  of  the  decree  below  does  not  appear 
from  the  evidence  and  the  record,  the  case  will 
be  remanded  for  computation.  David  v.  Leslie 
et  al.,  14  Iowa,  84, 

277.  PracHoe:  reveraal  and  new  tzlal  as  to 
part  of  a  ruling.  A  demurrer  to  an  answer  set- 
ting out  three  distinct  causes  of  action  was  sus- 
tained in  the  court  below ;  which  ruling  was 
reversed  by  the  supreme  court  as  to  the  first 
cause,  and  was  not  passed  upon  as  to  the  re- 
maining defenses.  The  cause  was  remanded  and 
trial  had  upon  the  issue  joined,  as  to  the  first 
defense ;  and  on  the  second  appeal  to  the  su- 
preme court,  it  was  ?ield :  1.  That  the  cause 
was  remanded  for  trial  only  on  the  first  cause, 
and  that  as  to  the  other,  the  defendant  had  no 
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standing  in  the  court ;  that  on  the  second  appeal 
the  supreme  court  would  consider  sufficient  the 
demurrer  as  to  the  defenses  undetermined  in 
the  first  appeal.  Bates  v.  Kemp,  12  Iowa,  99 ; 
S.  C.  13  Ibid.  228. 

278.  jQdgmflnt  In  snprenM  court  discbarges 
Hen  of  Judgment  below.  When  a  judgment  is 
affirmed  in  the  supreme  court  and  the  proce- 
dendo issues,  the  lien  of  the  judgment  on  the 
real  estate  attaches  and  continues  from  the  date 
on  which  the  judgment  was  rendered  in  the 
court  below ;  but  when  a  new  judgment  is  ren- 
dered in  the  supreme  court  against  the  appellant 
and  the  sureties  on  the  supersedeas  bond,  the 
judgment  of  the  court  below  is  merged  therein 
and  the  lien  thereof  discharged ;  that  of  the  judg- 
ment of  the  supreme  court  bating  only  from  the 
rendering  of  the  judgment  in  said  court.  Swift 
y.  Conboy  et  al.,  12  Iowa,  444 ;  Hanemith  v.  Eepy 
et  al.,  19  Ibid.  444. 

279.  Procedendo:  effect  o£  The procetiendo 
from  the  supreme  court  to  the  district  court 
commanding  the  affirmance  of  a  judgment  ren- 
dered bj  a  justice  of  the  peace  in  a  cause  in 
said  court,  by  writ  of  error,  is  not  addressed  to 
the  discretion  of  the  court,  and  a  refusal  to  make 
an  order  of  affirmance  in  accordance  with  such 
procedendo  is  erroneous.  Lord  v.  EUis,  11  Iowa, 
170 ;  Edgar  ▼.  Greer,  14  Ibid.  211 ;  Pomroy  <Sk  Co. 
V.  POrmlee,  10  Ibid.  154. 

280.  Divided  court  When  the  supreme  court 
stands  equally  divided  upon  a  question  essential 
to  the  determination  of  the  case  under  considera- 
tion, the  judgment  of  the  court  below  stands 
affirmed  by  operation  of  law.  The  City  ofBaven^ 
port  r.  The  Miseieeippi  and  MUeouri  Railroad  Co., 
16  Iowa,  348 ;  Covoden  v.  St.  John  et  al..  Ibid.  590 ; 
Rindekoff  Bros,  ds  Co.  v.  Lyman,  sheriff.  Ibid. 
260 ;  The  Dvbuque  and  Sioux  City  BaMroad  Com- 
pany ▼.  The  City  of  Dubuque  et  al.,  17  Ibid.  120. 

281. Under  section  1662,  Code  of  1861, 

when  one  of  the  judges  of  the  supreme  court 
is  disqualified  from  taking  a  part  in  the  deter- 
mination of  a  cause,  from  interest,  consanguinity 
or  otherwise,  and  the  decision  of  the  court  below 
stands  affirmed,  by  reason  of  a  division  of  opin- 
ions between  the  other  two  judges,  the  j udgment 
does  not  differ  from  that  pronounced  in  any 
other  case,  or  in  those  cases  in  which  there 
M  a  concurrence  of  the  tribunal  in  granting  or 
refusing  the  remedy  sought.  Zeigler  v,  Vance, 
8  Iowa,  528. 


282. rebeazing.  The  supreme  court  pos- 
sesses the  power  to  grant  a  rehearing  in  a 
cause  in  which  the  judgment  below  has  been 
affirmed  because  of  the  disqualification  of  one 
judge  to  act,  and  a  division  of  opinion  between 
the  other  two.  Ibid. 

283.  Wben  opinion  must  be  in  writing.  Sec- 
tions 2638,  8546  and  8550,  Revision  of  1860, 
requiring  that  all  questions  reviewed  on  appeal 
shall  be  reduced  to  writing  and  filed  with  the 
clerk ;  that  the  court  shall  decide  on  each  error 
assigned,  and  no  case  shall  be  decided  until 
the  opinion  in  writing  is  filed  with  the  clerk, 
contemplate  only  questions  the  decision  of 
which  are  necessary  to  the  final  determination 
of  the  cause,  and  which  the  record  presents  with 
such  fullness  and  distinctness  as  to  render  it 
possible  for  the  court  to  comprehend  it  in  all 
its  bearings.    Baker  v.  Kerr,  18  Iowa.  884. 

284.  Correction  of  ezoesaive  Judgment. 
When  it  appears  from  the  record  that  the  judg- 
ment is  greater  than  the  plaintiff  is  entitled  to 
recover,  the  appellate  court  will  correct  the  error, 
although  it  was  rendered  without  opposition  and 
without  any  effort  in  the  court  below  to  correct 
the  amount  of  damages.  Ooteer  db  Holt  v.  Carter 
<&  Shattuck,  8  Iowa,  244. 

286. but  a  contrary  rule  has  prevailed, 

since  the  Revision  of  1860,  under  section  8545, 
which  provides  that  no  judgment  or  order  shall 
be  reversed  for  an  error  which  could  be  cor- 
rected on  motion  in  the  inferior  court  until  such 
motion  has  there  been  made  and  overruled ; 
and  thereunder  it  is  held  that  a  judgment 
claimed  to  be  excessive  will  not  be  reviewed  by 
the  supreme  court  until  a  motion  has  been  made 
and  overruled  in  the  court  below.  Dickeys. 
Harmon,  26  Iowa,  501 ;  Webster  ^.  7he  Cedar 
Rapids  db  St.  Paul  R.  R.  Co.,  27  Ibid.  815  ;  Pig- 
man  V.  Denney,  12  Ibid.  896 ;  Carleton  v.  Bying- 
ton,  17  Ibid.  579 ;  McKinley  v.  Betehtd,  12  Ibid. 
561 ;  Robison  v.  Saunders  et  al.,  14  Ibid.  589 ; 
Barnes  v.  Hayiek,  15  Ibid  602 ;  Downing  y.  Har 
mon,  18  Ibid.  585 ;  Coakley  v.  McCarty,  et  al.,  84 
Ibid.  105  ;  Fineh  v.  BiUings,  22  Ibid.  228. 

286.  When  supreme  court  will  not  render 
final  Judgment.  While  the  supreme  court  may 
give  such  a  judgment  as  the  court  below  should 
have  done,  it  will  not  do  so  when  the  de- 
fendant had  no  opportunity  to  be  heard  below 
Doolittle  V.  SheUon,  1  G.  Gr.  272. 

287.  Bffsct  of  order  of  reversal  on  conclu- 
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■iona  of  law.  Where  a  judgment  of  the  district 
court,  rendered  upon  a  special  finding  of  facts  by 
that  court,  is  appealed  to  the  supreme  court,  and 
there  reversed,  on  the  single  ground  that  the 
law,  as  applied  to  the  facts  as  thus  found,  is 
with  the  appellant,  and  the  cause  remanded,  with 
direction  to  the  district  court  that  further  pro- 
ceedings be  had  therein,  not  inconsistent  with 
the  opinion  of  the  supreme  court,  the  appellant 
is  entitled  to  judgment  thereon  in  the  district 
court,  and  no  new  trial  can  be  had.  Roberts, 
assignee^  v.  Gorbin  <fc  Co,,  28  Iowa,  355. 

288.  Partial  revenaL  Under  sections  8122, 
8123  and  8536  of  the  Kevision,  it  is  competent 
for  the  supreme  court,  in  reyersing  a  case,  to 
order  that  a  new  trial  shall  extend  only  to  de- 
fendant's cross  action,  in  connection  with  which 
the  error  occurred,  and  that  the  -judgment  es- 
tablishing plaintiff's  claim  remains  undisturbed. 
MeAfferiy  v.  Hale,  24  Iowa.  355. 

(6)  MUcellaneouft  nuUter. 

289.  Revivor:  suggestion  of  death  of  party. 
The  entry  of  record  in  the  supreme  court  of  a 
suggestion  of  the  death  of  a  party  to  the  action 
and  a  continuance  for  notice  to  the  survivor 
does  not  operate  as  a  revivor  of  the  cause. 
Barney  v.  Barney,  14  Iowa,  189. 

290. Where  the  husband,  wife  and  their 

children  and  other  persons  were  parties 'defend- 
ant to  a  chancery  proceeding,  pending  whicli 
the  husband  died,  and  two  of  his  co-defendants 
were  appointed  his  executors,  it  was  held,  that 
as  the  heirs  and  executors  were  within  the  juris- 
diction of  the  court,  as  individuals  they  were 
charged  with  notice  of  the  suggestion  of  the 
death  of  their  co-defendant  and  of  their  substi- 
tution as  his  legal  representative,  and  they  could 
not  object  in  the  appellate  court  for  the  first 
time  to  the  decree  rendered,  because  they  had 
not  been  made  parties  by  service  of  original* 
notice  as  representatives  of  the  deceased.  Mac- 
Greg  or  V.  Gardner  et  al.,\i  Iowa,  326. 

291.  JuxiBdiction  of  district  ■  court  after  ap- 
peal An  appeal  from  the  final  decree  of  the 
district  court  in  a  chancery  cause  deprives  that 
court  of  all  power  over  the  parties  thereto,  or 
the  subject-matter  thereof,  until  said  cause  or 
some  part  thereof  is  remanded  by  the  supreme 
court  for  the  further  action  of  the  district  court. 
Levi  V.  Karrick  et  al.,  15  Iowa,  444  ;  McGlaugJdin 
V.  aRourke,  12  Ibid.  459. 


292. power  to  enjoin  proceedingi  under 

execution.  The  district  court  of  the  county  in 
which  an  execution,  issued  from  the  supreme 
court,  is  levied  upon  real  property,  has  jurisdic- 
tion to  enjoin  the  sale  thereunder  upon  proper 
showing  being  made.  Davie  v.  Bonar  db  Keame, 
15  Iowa,  171 ;  Mastie  v.  Mann,  17  Ibid.  131. 

293.  Affirmance  of  Judgment  after  payment. 
An  affirmance  in  the  supreme  court  of  a  judg- 
ment by  the  district  court  after  payment,  will  be 
set  aside  upon  a  showing  by  a  complete  trans- 
cript of  the  dismissal  of  the  appeal  and  the  entry . 
of  satisfaction,  and  an  attorney  knowing  of  the 
procurance  of  such  disaffirmance  cannot  recover 
against  his  client  for  services.  EUwood  db  Low- 
rie  V.  WUson,  21  Iowa,  528. 

294.  Affidavit  of*  attorney  to  show  appear- 
ance. When  the  defendant  was  not  served  with 
process  nor  voluntarily  appeared  in  the  court 
below,  the  affidavit  of  the  attorney  cannot  be 
received  in  the  appellate  court  to  show  that  he 
was  authorized  by  the  defendant,  and,  in  fact, 
appeared  in  the  court  below.  Stout  v.  Fortner, 
and  White  v.  Searset,  7  Iowa,  184. 

296.  Motion  for  new  trial  under  statutes  of 
1843.    A  motion  for  a  new  trial  is  not  essen- 
tial as  a  foundation  for  an  appeal.    Helmick  v.. 
Johnson,  Mor.  89. 

296.  The  act  of  1866,  chapter  49,  section  2, 
providing  that  where  parties  waive  a  jury,  and 
try  the  cause  to  the  court,  a  motion  for  a  new 
trial  need  not  be  made  in  order  to  secure  the 
right  of  appeal,  is  not  in  conflict  with  article  5, 
section  4,  of  our  Constitution,  and  hence,  is  con- 
stitutional and  valid  ;  and  thereunder  no  motion  * 
for  a  new  trial  is  necessary  where  exceptions 
were  taken  to  the  rulings  below.  Coffln  v.  City 
Council  oj  Davenport,  26  Iowa,  516 ;  PressnaU  v. 
iSferfterf,  34  Ibid.  589. 

See,  more  fully  respecting  questions  of  prac- 
tice :  that  title,  Sub-title  Practice  on  Appeal 
TO  Supreme  Court  ;  see,  also,  Jodoment;  Nkw 
Trial;  Pleading. 


I.  Who  mat  appear. 

II.   IJNAUTnORIZED  APPEARANCE. 

III.  What  is  an  Appearance. 

IV.  What  defects  are  waived  by  Appear- 

ance. 

a.  Generally. 

b.  Special  appearances. 
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I.  Who  MAT  Appeak. 

L  By  ftgent.  The  defendant  may  appear  hj 
an  agent  and  consent  to  judgment,  and  it  is  not 
neoessarj  that  the  authority  to  make  such  ap- 
pearance should  be  entered  of  record.  Brown 
V.  Netoman,  18  Iowa,  546. 

II.  Unauthorized  Appearance. 

2.  A  default  entered  upon  the  unauthorised 
appearance  of  an  attorney  will  be  set  aside  upon 
proper  showing  made.  Eiee  v.  ChijffUh,  9  Iowa,  539. 

3.  An  appearance  and  the  filing  of  a  demurrer 
to  plaintiff's  petition,  bj  an  attorney  who  was 
not  authorissed  to  represent  the  defendant,  does 
not  deprive  such  defendant  of  the  right  to  file  a 
second  demurrer  upon  the  withdrawal  of  the 
first,  though  the  cause  had  been  continued  one 
term.     WirUerstien  v.  Walker,  10  Iowa,  198. 

^  Pvesomption.  When  the  record  shows  the 
appearance  of  an  attorney,  the  presumption  is 
that  such  appearance  was  authorized.  Potter 
V.  Par$oM  et  al.,  14  Iowa,  286  ;  The  State  of  loim 
V.  Carotheri,  1  G.  Qr.  464 ;  Harsliey  v.  Blaekman, 
20  Iowa,  161.  '    . 

See,  further.  Attorney  and  Client. 

III.  What  is  an  Appearance. 

6.  On  motion  to  quaah  attachment.  An  ap- 
pearance before  a  justice  of  the  peace  by  attor- 
ney on  motion  to  quash  the  attachment,  will 
be  regarded  as  an  appearance  in  general,  and 
the  defendant  will  be  estopped  from  a  motion 
to  dismiss  the  cause  when  taken  to  the  district 
court  on  an  appeal,  for  the  want  of  personal 
service.    Deshler  v.  Foster,  Mor.  403. 

6.  Statement  of  judgment  entries.  The  judg- 
ment entry  stated  that  "  the  parties  by  their 
attorneys  submitted  the  cause  to  the  court ; " 
held  that  this  was  not  sufficient  to  show  the 
appearance  of  one  of  two  defendants  on  whotn 
no  service  was  had.  JKite  &  Welch  v.  Bonafteld, 
3  G.  Or.  199. 

7.  Recitala  of  decreen  The  decree  of  the 
district  court  recited  that  the  cause  came  on 
for  hearing  "  in  the  presence  of  counsel,  both  for 
plaintiff  and  defendants,"  etc.  Held,  that  it  was 
sufficient  to  show  an  appearance  by  all  the  de- 
fendants.    Cooper  v.  Miller  etal.,  10  Iowa,  532. 

8.  Joint  defendants.  One  of  two  joint  and 
several  makers  of  a  note  was  not  joined  in  the 
process,  but  he  signed  the  appeal  bond  as  surety, 
held  that  this  act  didnot  constitute  an  appearance 
as  principal.    Hendrick  v.  Kellogg,  3  G.  Or.  215. 


9.  An  appearance  in  a  cause  is  an  appearance 
to  the  notice  as  well  as  the  writ  of  attachment. 
Winchester  et  al.  v.  Gox  et  al.,  3  G.  Gr.  575. 

10.  An  application  for  continuance  or  for 
change  of  venue  is  an  appearance,  and  waives 
defects  in  the  service  of  process.  Ulmer  et  al. 
V.  Hiatt  et  at.,  4  G.  Gr.  439 ;  Shaffer  et  al.  v. 
Trimble  et  al.,2  Ibid.  464 ;  McCormick  v.  Bishop, 
3  Ibid.  99;  Hotchkiss  v.  Thompson,  Mor.  156; 
FHnk  V.  Whacher,  4  G.  Gr.  382 ;  Clark  v.  Blaek- 
toell,  Ibid.  441 ;  Houston  v.  Walcott  dbCo.,!  Iowa. 
86 ;  Stoekdale  v.  Bitekingham  et  al.,  11  Ibid.  45. 

11.  An  appearance  by  an  attorney  employed 
by  the  defendant  in  anticipation  of,  and  before 
suit  is  brought,  gives  the  court  jurisdiction  of 
the  party.    Hefferman  v.  Burt,  7  Iowa,  320. 

12.  An  appearance  to  take  ezoeptiona  to 
the  sufficiency  or  service  of  a  notice  is  an  ap. 
pearance  in  the  case,  but  where  the  defendant , 
has  not  been  notified  of  the  cause  of  action,  he 
may  have  a  continuance  as  of  course.  A  con- 
tinuance can  be  had  only  for  cause  shown  when 
the  defect  complained  of  relates  to  the  time  of 
appearance,  and  not  the  statement  of  the  cause 
of  action.  The  Des  Moines  Branch  of  t/te  State 
Bank  v.  Van  et  al.,  and  Allen  v.  Smock  et  al., 
12  Iowa,  523. 

13.  An  appearance  to  ol^oot  to  the  original 
notioe  on  the  ground  that  it  was  not  properly 
stamped  and  to  cross-examine  the  witnesses  of 
plaintiff,  is  an  appearance  to  the  action  within 
the  meaning  of  clause  3,  section  2840,  of  the 
Revision  of  1860.  Wilsey  v.  Maynard,  21  Iowa, 
107. 

14. to  file  motion  where  service  was  by 

publication.  When  notice  was  served  by  pub- 
lication in  an  attacnment  proceeding,  and 
judgment  was  rendered  against  the  attached 
property,  an  appearance  by  motion  to  set  aside 
a  sheriff's  sale  of  the  property  attached  was  held 
^ot  to  be  "  an  appearance  for  any  purpose  con- 
nected with  the  suit,"  within  the  meaning 
of  the  language  used  in  the  third  subdivision  of 
section  2840,  Revision  of  1860,  and  did  not  give 
the  court  jurisdiction  to  render  a  general  pei^ 
sonal  judgment.     0«&077i  v.  (7^u(2,  21  Iowa,238. 

IV.   What  defects  are  Waived  bt 
Appearance. 

a.  Generally, 

16.  Appearance  waives  defects  in  pjrooess 
and  service.    By  appearance  and  pleading  a 
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defendant  waives  all  defects  in  the  notice,  as 
well  as  in  the  service  thereof.  Bell  v.  Pieraon, 
Mot.  21 ;  Hall  v.  Biever,  Ibid.  131 ;  Hotehkm  v. 
77iomp8on,  Ibid.  156 ;  Graves  v.  Cole,  2  G.  Gr. 
467 ;  Winchester  v.  Cox,  3  Ibid.  575  ;  Wilson  et 
al.  V.  Knight,  Ibid.  126 ;  Franklin  Ins,  Co.  v. 
McCrea  et  al.,  4  Ibid.  229 ;  Drake  v.  Achison, 
Ibid.  297 ;  Houston  v.  Walcott  <fe  Co.,  1  Iowa,  86  ; 
Voorhies  <fe  Co.  v.  Eubank,  6  Ibid.  274  ;  CAt<f«7i- 
(idTi  db  Co.  V.  Hobbs,  9  Ibid.  417 ;  ^erM  v.  Han- 
eoek,  4  Ibid.  568. 

16. waives  deliBots  in  return.    So  also  an 

appearance  waives  all  defects  in  the  return  of 
service  of  process.  HaU  v.  Biever,  Mor.  113 ; 
Lorimer  v.  Bank  of  Illinois,  Ibid.  223 ;  Cochran 
et  al.  V.  Glover,  Ibid.  151. 

17. dispenses  with  osiginal  notice.     A 

voluntary  appearance  dispenses  with  the  neces- 
sity of  an  original  notice.  Acres  v.  Hancock,  4 
Iowa,  568. 

18. waives  variance.    An  appearance  by 

a  defendant  in  an  action  operates  as  a  waiver 
of  any  variances  between  the  original  notice  and 
petition,  and,  after  such  an  appearance,  the  peti- 
tion, and  not  the  notice,  governs  as  to  the  amount 
claimed.  Holmes  db  Avery  v.  Budd  et  al.,\\ 
Iowa,  186. 

19. in  district  court  after  appeal     An 

appearance  and  pleading  in  the  district  court 
by  appellees,  in  a  cause  appealed  from  the 
judgment  of  a  justice,  waives  all  defects  in  the 
service  of  process  in  the  original  proceeding 
before  the  justice.     Cane  v.  Watson,  Mor.  52. 

20.  Appearance  by  attorney.  The  appear- 
ance by  attorney,  and  filing  a  plea  with  another 
defendant,  dispenses  with  the  necessity  of  ser- 
vice of  process  upon  him,  and  is  a  waiver  of  all 
objections  on  that  score.  Lorimier  d  Gratiot 
V.  State  Bank  of  Illinois,  Mor.  228. 

21. The  appearance  of  an  attorney,  who 

consents  to  a   judgment    being    rendered   up* 
against  the  defendant  with  a  stay  of  execution, 
etc.,  is  a  waiver  of  all  objections  to  the  jurisdic- 
tion of  the  court,  and  of  any  irregularity  in  the 
mesne  process.    Switzet  v.  Gowdy,  Mor.  248. 

22.  In  supreme  court.  Any  appearance  or 
acquiescence  in  the  proceedings  of  a  suit  in  the 
supreme  court  will  be  regarded  as  a  waiver  of 
the  notice  of  suing  out  a  writ  of  error.  Mor- 
row V.  Carpenter,  1  G.  Gr.  469. 

23.  Foreign  Judgment  Where  it  appears 
from  tlie  exemplification  of  a  foreign  judgment. 


that  the  defendant  appeared  and  submitted  to 
the  jurisdiction  of  the  court,  he  cannot,  in  a 
subsequent  action  on  the  judgment  object  that 
he  had  no  notice  of  the  former  suit.  WcUker, 
admr.,  v.  Lathrop,  6  Iowa-,  516. 

24.  Waiver  of  service  and  agreement  to 
enter  appearance.  If  a  defendant  waives  ser- 
vice in  writing  and  agrees  to  enter  an  appear- 
ance, he  cannot  dismiss  the  case  for  want  of  a 
summons  formally  issued.  Humphreys  v.  Hum- 
phreys <fb  Co.,  Mor.  359 ;  Acres  v.  Hancock,  4 
Iowa,  568. 

26.  By  appearing  and  pleading,  the  defend- 
ant admits  the  jurisdiction  of  the  court.  Bridg- 
man  et  al.  v.  Wilcutt,  4  G.  Gr.  568. 

26  Appearance  in  an  action  by  a  motion  to 
dissolve  an  attachment,  or  for  a  continuance, 
waives  defects  in  the  service  of  the  original 
notice.  Chitlend-en  dh  Co.  v.  Hobbs  et  al.,  9  Iowa, 
417  ;  and  cases  cited  in  section  10,  arvte. 

h.  Special  appearance. 

27.  Special  appearance:  prior  to  the  Re- 
vision of  1860,  a  defendant  might  appear 
specially  to  object  to  defects  in  the  notice  ;  and 
such  defects  were  not  cured  thereby.  Hodges  v. 
Brett,  4  G.  Gr.  845 ;  MUhourn  v.  FouU,  Ibid. 
846 ;  Ulmer  v.  Hiatt,  Ibid.  439 ;  Rice  v.  GHf 
fith,  9  Iowa,  539  ;  Weil  v.  Lowenthal,  IC  Ibid.  575. 

28. effect  of  pleading  over.    Where  a 

defendant  has  taken  objection  to  defective  ser- 
vice of  process  in  the  proper  time  and  manner, 
and  his  objection  is  overruled  and  he  required 
to  plead  to  the  action,  he  does  not  waive  or  lose 
the  benefit  of  his  objections  by  appearing  and 
pleading.  Such  an  appearance  must  be  consid- 
ered to  have  been  made  under  protest,  and 
subject  to  the  exception  taken  to  the  decision  of 
the  court  on  the  objection  to  the  sufficiency 
of  the  service.  Wright,  Ch.  J.,  dissenting. 
Converse,  admr.  v.  Warren,  4  Iowa,  158. 

29. A  special  appearance  could  l>e  made 

only  to  jurisdictional  questions.  Clark  v.  Black- 
well,  4  G.  Gr.  441. 

30. subsequent  to  Revision  of  1860l    By 

the  enactment  of  section  2840  *  of  the  Bevision 
of  1860  (Code  of  1878,  section  2626),  the  rule 

*Sec.  2840.    The  mode  of  appearance  may  be : 

1.  By  deltverinff  to  tbe  plaintiff  or  the  clerk  of  the 
court  a  memorandum,  in  writing,  to  the  effect  that 
the  defendant  appeare,  sifi^ned  either  by  the  defend- 
ant in  person,  or  by  his  attorney,  dated  the  day  of 
its  delivery,  and  to  be  filed  in  the  case. 

2.  By  announcing  to  the  court  an  appearance, 
which  shall  be  entered  of  record. 

8.  By  an  appearance,  even  though  specially  made 
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allowing  special  appearances  to  object  to  de- 
fective notice  or  service  was  changed,  and 
thereunder  it  has  been  held  that  an  appearance, 
special  or  otherwise,  for  any  purpose  connected 
with  the  suit,  waives  all  defects  in  the  original 
notice  or  service.  Van  Vark  v.  Van  Dam,  14 
Iowa,  232 ;  Des  Jfoine*  Branch  of  State  Bank  v. 
Van  et  al.,  12  Ibid.  523 ;  Edle  v.  Van  Baum  ds 
Hunt,  18  Ibid.  19;  Barns  v.  Kea%,  20  Ibid.  16; 
WiUetf  V.  Maynard,  21  Ibid.  107;  ChUd9  v.  Litn- 
hack,  30  Ibid.  398. 

31.  Appearance  by  executor.  A  defendant 
was  made  a  party  to  the  petition  as  adminis- 
tratrix of  two  estates,  and  as  such  appeared  and 
defended,  notwithstanding  she  was  served  as 
administratrix  of  but  one.  Held,  that  her  vol- 
untary appearance  as  the  adverse  party  waived 
an  insufficiency  in  the  service.  Burns  et  al.  v. 
Keas,  admz.,  20  Iowa,  16. 

32.  Appearance  to  ol^Jeot  to  unstamped 
notice.  An  appearance  to  object  to  the  original 
notice  on  the  ground  that  it  was  not  properly 
stamped,  i|nd  to  cross-examine  the  plaintiff's 
witnesses,  is  an  appearance  to  the  action  which 
renders  the  sufficiency  of  the  notice  immaterial. 
WUsey  V.  Maynard,  21  Iowa,  107. 

33.  Where  notice  was  served  by  publication. 
When  a  notice  was  served  by  publication,  and 
a  judgment  was  rendered  in  rem,  an  appear- 
ance by  motion  to  set  aside  a  sheriff's  sale  of  the 
attached  property  was  not  an  appearance  "  tor 
an  J  purpose  connected  with  the  suit,"  within 
the  meaning  of  section  2840  of  the  Revision  of 
1860,  and  did  not  give  the  court  power  to  render 
a  personal  judgment.  Oeborn  v.  GUmd,  21 
Iowa,  238. 


APPUOATION  OF  FATMENTS. 

1.  Premmption.  If  A.  owes  B.  a  debt,  and 
pays  him  money,  the  law  presumes,  in  the  ab- 
sence of  any  agreement  to  the  contrary,  that 
it  was  the  intention  to  apply  it  to  the  payment 
of  the  debt.  Hansen  and  Hansen  v.  Kirtley,  11 
Iowa,  565. 

2.  Qeneral  rule.    When  moneys  are  paid  by 

by  btmself  or  his  attorney,  for  any  purpose  con- 
nerted  with  the  cause ;  or  for  nny  purpose  connected 
with  the  servioe  or  insufficiency  of  the  notice. 
And  an  appearance,  special  or  other,  to  object  to 
the  substance  or  service  of  the  notice,  shall  render 
luiv  further  notice  unnecessary,  but  may  entitle  the 
defendant  to  a  continuance.  If  it  shall  appear  to 
the  court  that  he  has  not  had  the  full  timely  notice 
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a  debtor  to  a  creditor  holding  several  demands 
against  him,  he  may  direct  the  application  of 
the  same.  If  he  fails  to  make  such  direction 
the  creditor  may  make  the  application,  and  if 
he  fails  the  law  will  make  a  fair  and  just  appli- 
cation. Whiting  v.  EicheJherger  et  al.,  16  Iowa, 
422. 

3.  Payment  to  trustee.  Where  the  maker 
of  a  trust-deed  paid  it  off  to  the  trustee  named 
in  the  deed,  and  the  beneficiary,  received  the 
benefit  of  the  payment,  but  tlie  deed  was  not 
surrendered  and  the  beneficiary  never  acknowl- 
edged satisfaction,  it  was  held,  that,  though  the 
trustee  had  no  authority  to  receive  the  money 
and  acknowledge  satisfaction,  a  court  of  equity 
would  recognize  the  validity  of  such  payment 
and  cancel  the  trust-deed  as  a  cloud  upon  the 
title  of  the  grantor.  Mayer  v.  Bills  dh  Vincent, 
10  Iowa,  586. 

4.  Trust.  A  purchaser  from  a  trustee  who 
holds  the  title  under  an  absolute  conveyance 
with  a  power  to  raise  a  fund  for  a  specific  pur- 
pose, must  see  that  the  trust  fund  is  duly  ap- 
plied before  he  can  receive  a  perfect  title,  while 
a  purchaser  from  a  trustee  who  holds  under  a 
conveyance  of  the  property  in  trust,  to  secure 
the  payment  of  a  specific  debt,  with  power  to 
sell  in  case  of  a  default  in  making  such  pay- 
ment, takes  the  property  discharged  of  the  for- 
mer lien,  and  subject  to  no  contingencies  arising 
from  the  bad  faith  of  the  trustee  in  the  appli- 
cation of  the  funds.  Newman  v.  Samuels  et  al., 
17  Iowa,  528. 

6.  Where  a  debtor  pays  a  portion  of  the 
amount  stipulated  to  be  paid  under  an  agree- 
ment with  the  creditor  that  he  will  take  less 
than  the  full  amount  of  the  debt  in  satisfaction, 
and  makes  default  as  to  the  remainder,  the 
creditor  is  not  bound  to  rescind  and  return 
all  that  he  has  received  under  the  contract, 
but  may  apply  the  payment  made  upon  the 
debt.    MeClung  v.  Lyster,  3  Q.  Gr.  182. 

6.  Mortgage :  assigned  leases.  When  a  mort- 
gagee receives  from  the  mortgagor  an  assign- 
ment of  leases  on  the  mortgaged  estate  under 
an  agreement  to  collect  the  rents  and  apply 

required,  of  the  substantial  cause  of  action  stated 
in  t^e  petition.  But  if  the  petition  contains  more 
than  one  cause  of  action,  a  mere  appearance  shall 
not  be  deemed  an  appearance  to  anv  cause  except 
such  as  the  defendant  shall  have  had  due  notice  of, 
accordln«r  to  section  2812  hereof,  and  such  causes 
shall  be  dismissed. 
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them  on  his  mortgage  debt,  he  must  so  apply 
them,  and  cannot  refuse  to  do  so  on  the  ground 
that  the  rents  and  profits  thus  received  belong 
to  the  heirs,  and  not  to  the  administrator,  of « the 
deceased  mortgagor.  Huston  v.  Stringham,  admr, 
et  al.,  21  Iowa,  36. 

7.  When  a  mortgagee,  holding  two  mortga- 
ges, collects  rents,  and  forecloses  one  mort- 
gage for  the  full  amount  of  the  mortgage  debt, 
giving  no  crests,  prima  facie,  he  will  be  taken 
to  have  elected  to  apply  all  amounts  received 
as  rents  upon  the  mortgage  not  fofeclosed. 
Ibid. 

8.  Payment  to  creditor  having  two  demands. 
Where  a  debtor  pays  money  to  a  creditor 
having  two  demands  against  him,  he  may  elect 
upon  which  of  the  two  to  have  the  payment 
applied ;  but  when  he  makes  no  such  election, 
the  creditor  may  appropriate  it  to  either.  Fargo 
A  BiU  V.  Buell,  21  Iowa,  292. 


APPRAISIIMIINT  LAW. 

1.  Levy :  amount.  The  valuation  law  does 
not  require  the  officer  to  sell  the  precise 
quantity  of  land  necessary,  at  two-thirds  of 
its  appraised  value,  to  satisfy  the  execution.  If 
more  than  enough  la  sold,  it  will  not  vitiate  the 
sheriffs  deed.  Humphry  v.  Beeson,  1 G.  Gr.  199. 
(Rev.  Stat.  1843,  p.  630,  §  3.) 

2.  Law  cannot  have  a  retrospective  opera- 
tion. The  act  entitled  "  An  act  to  provide  for 
the  appraisement  of  property  sold  under  execu- 
tion," approved  March  31,  1860,  caunot,  con- 
stitutionally, have  a  retrospective  operation. 
Landin  v.  Abrdhams,  11  Iowa,  284. 

3.  Liens  and  incumbrances.  Under  section 
3860  of  the  Revision  of  1860,  property  appraised 
must  be  sold  for  a  sum  which,  when  added  to 
the  prior  incumbrance!*,  shall  realize  to  the 
debtor  two-thirds  of  the  fair  value  of  the  prop- 
erty, as  the  same  has  been  ascertained  by  the 
appraisement.  Sargent  v.  Pittman  Bros,  db  Go. 
et  al.,  16  Iowa,  469. 

4.  Election  of  debtor:  effect  of  delay.  A 
judgment  debtor,  who  delays  to  file  notice  of  his 
election  to  have  his  land  sold  subject  to  redemp- 
tion, until  after  the  levy  of  the  execution,  and\he 
selection,  by  him,  of  one  of  the  appraisers,  does 
not  bring  himself  within  the  letter  or  spirit 
of  the  statute  (Rev.  1860  §  3371,),  and  has  no 


right  to  then  insist  that  the  sale  be  made  sub- 
ject to  redemption.  OiUett  v.  Edgar  A  Edgar, 
22  Iowa,  293. 

6.  Sale  cannot  be  for  less  than  two-thirds  of 
appraisement.  A  sale  of  real  estate  under  execu- 
tion to  the  judgment  creditor,  or  his  assignee, 
for  less  than  two-thirds  of  the  appraisement 
value,  is  invalid.    Maple  v.  Neleon,  13  Iowa,  322. 

6.  Nor  will  the  purchaser's  title  be  aided  by 
the  claim  that  this  bid,  in  view  of  the  doubtful 
title  of  the  judgment  debtor  or  incumbrances 
existing  on  the  land,  was  equivalent  to  two- 
thirds  of  the  appraised  value.  Deductions  of 
this  character  belong  to  the  appraisers,  who 
should  appraise  the  interest  of  the  debtor  in  the 
property.  Ihid. 

See  Judicial  Sales. 


APPUKTBNAWOB& 

1.  Appurtenances  signify  something  belong- 
ing to  another  thing  as  principal,  and  which 
passes  as  incident  to  the  principal  thing.  Pick- 
erell  v.  Carson,  8  Iowa,  644. 

2.  The  words  "fixtures"  and  "appurtenan- 
ces "  have  acquired  a  peculiar  and  appropriate 
meaning,  and  are  to  be  construed  according  to 
such  meaning,  having  due  reference  to  the  con- 
text, and  to  the  connection  in  which  the  words 
are  used.  Ibid. 

3.  As  to  what  passes  under  instrument  con- 
veying ^'  all  the  fixtures  and  appurtenances  '* 
contained  in  a  daguerrean  room.  Ibid. 

See  FiXTUBES. 


ARBITRATION  AND  AWARD. 

I.  Of  the  Submission. 
II.  Of  the  Awakd   and   Pboceedingb 

THEBEON. 


I.  Of  THE  Submission. 

1.  At  common  law:  practice.  At  common 
law  parties  may,  by  parol,  submit  any  matters 
in  controversy  between  them  to  arbitration,  and 
this  right  has  not  been  taken  away  by  the  pro- 
visions of  chapter  119,  Code  of  1851.*  Conger 
V.  Dean,  3  Iowa,  463. 

*Chapteril9,  Code  of  1851,  is  reprinted  as  chapter 
U7,  Revision  of  I860,  sections  8075  to  8600,  tnolustve. 
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&  Where  Judgment  on  award  is  sought. 
When  parties  wish  to  ask  the  aid  of  the  courts 
bj  judgment  upon  an  award,  the  submission  to 
arbitration  must  be  in  the  manner  prescribed 
by  the  statute.  When  they  do  not  design  such 
aid  to  enforce  it,  the  submission  may  be  made 
without  reference  to  the  statute ;  but  the  award 
could  be  enforced  only  by  action  thereon,  and 
not  in  the  manner  prescribed  by  the  statute. 
[bid. 

3.  Bffect  of  fuhxre  to  comply  with  terms  of 
agreement.  If  there  is  a  failure  to  comply  with 
the  terms  of  a  parol  agreement  to  submit  a 
matter  in  dispute  to  arbitration,  or  with  the 
terms  of  the  award  when  made,  the  remedy 
would  be  by  action  either  on  the  agreement 
or  the  award ;  but  such  award  could  not  be 
returned  to  court  for  judgment  and  execution. 
Ibid. 

4  Sabmuudon  of  mattem  pending  action: 
without  order.  Parties  to  an  action  may,  by 
agreement  and  without  any  order  of  court,  sub- 
mit to  arbitration  any  and  all  matters  involved 
in  any  suit  then  pending  between  them.  Sig- 
gins  V.  Kinruady,  20  Iowa,  474. 

5.  SnhmJBirion  must  be  certain.  The  general 
rule  is  that,  in  whatever  manner  a  controversy 
is  to  be  settled,  the  subject-matter  of  it  must  be 
ascertained  and  made  definite;  and  the  only 
exception  to  this  is  the  submission  of  aU  mat.- 
ters  in  controversy  between  the  parties.  Wood- 
vard  V.  AttDoter,  3  Iowa,  61.* 

6. application  of  the  rule.  A  matter  sub- 
mitted was  thus  described  in  the  agreement  of 
the  parties  :  "  A  matter  in  controversy  relating 
to  a  certain  piece  of  land  in  Marshall  county," 
and  the  award  was  that  one  party  pay  to  the 
other  *'  the  sum  of  fifty  dollars  for  a  claim  that 
the  said  W.  held  on  a  piece  of  land  named  in 
their  submission  which  land  was  entered  by  A." 
Both  the  submission  and  the  award  were  ?ield 
void  for  uncertainty.  Ibid. 

7.  Parties  may  agree  upon  rules.  Under 
the  statute  the  parties  in  the  submission  may 
agree  upon  the  rules  which  shall  govern  the 
arbitrators.  Thomptan  v.  Blanehard,  2  Iowa,  44. 

8. nu^Jority   award.    The  parties  may 

agree  that  the  award  of  a  majority  shall  be 
binding.  BurrougJis  et  al.  v.  Datid,  7  Iowa,  154 : 
T1wmps(m  v.  Blanchard,  supra. 

9.  ArUtratom  must  be  named.  It  is  necessary 
to  name  the  arbitrators  in  the  agreement  of 


submission,  if  the  parties  would  ask  judgment 
on  the  award  by  virtue  of  the  statute.  Mc- 
KnigM  v.  McGuUoug\  21  Iowa,  111. 

10.  Affidavit  of  arbitrators.  If  arbitrators 
are  in  fact  sworn  at  the  time  of  entering  upon 
their  duties,  the  fact  that  the  oath  was  not 
reduced  to  writing  and  signed  by  them  until 
after  the  hearing  or  trial,  will  not  vitiate  the 
award ;  especially  if  the  party  complaining  con- 
sented to  such  course.  Ogden  v.  Forney,  83 
Iowa,  205. 

11.  Acknowledgment.  The  same  degree  of 
particularity  is  not  required  in  the  acknowledg- 
ment of  an  execution  of  submission  to  arbitrators 
as  in  the  acknowledgment  of  the  execution  of  a 
deed  of  conveyance .  McKnigM  v.  McCvXlough, 
21  Iowa.  111. 

12. When  matters  involved  in  a   suit 

pending  in  court  are  submitted  to  arbitrators 
without  an  order  of  the  court,  the  agreement  of 
submission  must  be  acknowledged  as  required 
by  section  2100,  Code  of  1851 ;  when  not  thus 
acknowledged  it  cannot  be  received  and  adopted 
as  one  made  under  a  statutory  submission. 
Fink  V.  Firik,  8  Iowa,  313. 

13. But  an  arbitration  and  award  with- 
out such  order  or  acknowledgment,  may  consti- 
tute ground  for  an  action  as  at  common  law. 
Ibid. 

14.  Revenue  stamp.  If  the  agreement  of 
submission  to  arbitrators  is  properly  stamped, 
it  is  not  necessary  to  stamp  the  acknowledg- 
ment.   McKnight  v.  McOuUough,  21  Iowa,  111. 

16.  Time  of  hearing.  Where,  by  consent, 
a  pending  cause  was  referred  to  arbitrators,  who 
were,  by  the  order  made,  given  authority  to  fix 
the  day  for  hearing,  it  was  hdd,  that  this  was 
not  an  absence  of  direction  as  contemplated  by 
section  3102  of  the  Revision,  and  that  the  arbi- 
trators might  rightfully  fix  the  time  of  hearing 
beyond  the  ten  days  prescribed  by  said  section 
for  cases  where  there  is  an  absence  of  direction 
in  respect  thereto.  Corhitt  v.  NeaJLy,  29  Iowa, 
445. 

16.  Impeachment  of  submission.  The  courts 
should  find  that  injustice  had  been  done,  or  fraud 
perpetrated  before  declaring  an  agreement  to 
submit  matters  in  controversy  to  arbitration 
void  and  not  binding.  Barker  v.  Brovon  et  al,, 
15  Iowa,  70. 

17.  Bffect  of  submiasion.  An  arbitration  by 
agreement  of  parties,  as  at  common  law  creates 
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a  tribunal  and  invests  it  with  an  authority  not 
derived  from  the  State  or  under  the  control  of 
the  courts.  The  authority  of  the  courts  will 
be  interposed  only  upon  principles  of  <iquity 
to  prevent  fraud  or  corruption.  Burrouglis  et  al, 
V.  David,  7  Iowa,  154. 

18.  Agreement  to  rescind.  The  parties  to  a 
contract  for  the  sale  of  real  estate  entered  into 
an  agreement,  stipulating  :  1.  That  the  contract 
of  sale  should  be  rescinded.  2.  To  submit  to 
arbitration  the  question  as  to  the  amount  that 
the  vendee  was  entitled  to  for  improvements 
made  on  the  premises.  BM,  that  a  subse- 
quent agreement  to  set  aside  the  award  of  the 
arbitrators  under  the  first  agreement  did  not,  of 
itself,  operate  to  set  aside  the  contract  of  rescis- 
sion.   Simplot  V.  Simplot,  14  Iowa,  449. 

II.  Of  the  Award  and  Procbedikgs 

THEREON. 

19.  Qeneral  effect  of  award.  When  arbitra- 
tors have  determined  a  question,  their  decision 
should  stand  undisturbed,  until  it  is  shown,  in 
some  manner,  that  they  have  abused  the  discre- 
tion given  them  by  law  and  the  submission. 
RcUliff  V.  Mann  dk  Edwards^  5  Iowa,  423. 

20.  Delivery  of  award.  The  arbitrators  may 
deliver  the  award  to  the  clerk  personally,  in 
vacation.  McKnight  v.  McCuUough^  21  Iowa, 
111. 

21.  The  time  of  filing.  It  was  stipulated  in  a 
submifision  of  arbitrators  that  they  should  meet 
and  determine  the  matters  in  controversy  "on 
the  17th  day  of  August,  1858,  and  adjourn  from 
day  to  day,  until  concluded ;  and  then  five  days 
thereafter  file  the  award  in  the  district  court  of 
Polk  county,  or  the  clerk's  office  thereof."  It 
was  filed  on  the  28d  day  of  August,  1858,  and  it 
was  held  to  be  filed  within  the  time  required 
by  the  submission.     Mnk  v.  Fink,  8  Iowa,  313. 

22.  Where  award  is  not  sealed  and  trans- 
mitted to  the  court  An  award  of  arbitration 
will  not  be  set  aside  because  it  was  not  "  inclosed 
and  sealed  and  transmitted  to  the  court,"  as 
directed  by  the  statute,  when'  the  record  shows 
that  it  was  placed  in  the  hands  of  the  clerk  by 
one  of  the  arbitrators,  and  all  chance  for  preju- 
dice is  expressly  rebutted  by  admitted  or  estab- 
lished facts.    Uiggiru  v.  Kinneady,  20  Iowa,  474. 

23.  Grounds  for  setting  aside.  An  award 
can  be  set  aside  only  for  mistake,  misconduct, 
partiality  or  fraud  on  the  part  of  the  arbitra- 
tors :  but,  in  the  legal  idea  of  misconduct,  evil 


or  fraudulent  Intention  is  not  a  necessary  ingre- 
dient.   SuUivan  v.  Fririk  db  Co.,  8  Iowa,  66. 

24.  Brror  most  affirmatiTely  appear.  The 
report  of  referees  or  arbitrators  is  entitled  to 
the  same  consideration  as  the  verdict  of  a  jury. 
If  there  is  error  or  mistake  in  their  finding  it 
must  be  made  to  appear.  Dunn  v.  Starkweather, 
6  Ibid.  466;  Tomlimon  v.  Hammond  et  al.,  8 
Ibid.  40 ;  Batliff  v.  Mann  A  Edwards,  5  Ibid.  428. 

26.  Finding  of  law  and  foots.  Arbitrators 
are  not  required,  like  referees,  to  return  a  sepa- 
rate statement  of  facts  found  by  them,  and  the 
conclusions  of  law  based  thereon.  McKnight 
V.  MeCtUlaugh,  21  Iowa,  111. 

26.  Recommittal  of  award.  An  award  of 
arbitrators  may  be  recommitted  where  a  legal 
and  sufficient  reason  is  given ;  and  a  reason  that 
will  justify  an  arrest  of  judgment,  or  a  new  trial, 
will  justify  recommittal.  Depew  v.  Dams,  2  G. 
Gr.  260. 

27.  Misconduct  of  arbitrators.  Where  the 
arbitrators  informed  one  of  the  parties  that  no 
testimony  would  be  received  on  a  certain  point 
in  dispute,  in  consequence  of  which  information 
the  party  did  not  attend  with  his  witnesses,  and 
the  arbitrators  did  admit  evidence  upon  that 
point  from  the  adverse  party,  but  without  any 
fraudulent  intention,  and  without  notice  to  the 
absent  party,  it  was  held  that  the  evidence  was 
improperly  admitted,  and  the  award  was  set 
aside.    Stdlivan  v.  Frink  &  Co.,  8  Iowa,  66. 

28.  Newly-discovered  evidence  may  consti- 
tute sufficient  ground  for  recommitting  an 
award.    Depew  v.  Davie,  2  G.  Gr.  260. 

29. But  when  such  evidence  is  merely 

cumulative  in  its  character,  it  does  not  con- 
stitute sufficient  ground  for  recommittal.  Me- 
DanieU  v.  Van  Fosen,  11  Iowa,  195. 

30.  Burden  of  proo£  When  a  party  to  an 
award  attacks  it  upon  the  ground  of  a  mistake 
to  his  prejudice,  the  burden  of  establishing 
such  mistake  and  prejudice  is  upon  him. 
Thompson  v.  Blanehard,  2  Iowa,  44. 

31.  When  a  party  is  seelring  to  set  as  de  an 
award  of  arbitrators,  the  burden  of  proof  is 
upon  him,  to  clearly  satisfy  the  court  of  any 
alleged  mistake,  and  that  he  was  prejudiced 
thereby,  and  also  to  show,  that,  if  the  mistake 
had  not  occurred,  the  award  would  have  been 
different.     Tomlinson  v.  TomUneon,  8  Iowa,  575. 

32.  Where  it  is  sought  to  set  aside  an  award 
on  the  ground  that  certain  matters  were  in  fact 
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before  the  arbitrators,  within  the  terms  of  the 
agreement,  which  were  not  acted  npon,  or  exam- 
ined by  them,  the  party  seeking  to  set  aside  the 
award  must  clearly  show  that  he  was  thereby 
prejadiced.  IHd. 

33.  Reaction  of  award.  If  the  arbitrators 
consider  matters  which  were  not  submitted,  or 
omit  to  consider  matters  which  were  submitted 
to  them,  or  commit  material  mistakes  to  the 
prejudice  of  either  party,  the  award  may  be 
rejected  by  the  court  to  which  it  was  returned,  or 
impeached  where  an  action  is  brought  to  enforce 
it,  even  though  it  be  not  tainted  with  fraud. 
Thatnpson  v.  Blanchard,  2  Iowa,  44. 

34. An  award  should  not  be  rejected,  un- 
less the  want  of  jurisdiction  is  apparent  in  the 
arbitration.  When  it  is  made  to  appear  that  in- 
justice has  been  done,  it  will  be  recommitted. 
D^fpevo  V.  Davis,  2  G.  Gr.  260;  Thompson  v. 
Blanchard,  supra. 

35.  Jnziadiction  to  render  Judgment:  failure 
to  particularly  specily  court.  A  submission  by 
parties  residing  in  the  same  county,  provided 
that  if  the  award  did  not  exceed  $500,  judg- 
ment thereon  should  be  entered  by  a  justice  of 
the  peace  named;  that  if  the  amount  should 
exceed  the  jurisdiction  of  the  justice,  "judg- 
ment shall  be  entered  in  any  court  having  juris- 
diction of  the  same."  Held,  that  it  was  competent 
for  the  district  court,  though  not  expressly 
named  *  (Rev.  of  1860  §  3676),  to  enter  judgment 
on  the  award,  if  it  exceeded  the  sum  of  $500. 
McKnigM  v.  McCuUough,  21  Iowa,  111. 

36. by  Jnatice  of  peace.     A  justice  of 

the  peace  has  jurisdiction  to  render  judgment 
upon  an  award  returned  to  him  for  judgment 
thereon,  pursuant  to  the  agreement  of  the 
parties  to  the  arbitration,  when  the  amount 
awarded  does  not  exceed  the  jurisdiction  of  the 
justice  to  render  judgment  by  consent.  Whitis 
V.  Culver,  25  Iowa,  30 ;  following  Van  Horn  v. 
BeUar,  20  Ibid.  255. 

37.  Where  reward  ia  recommitted,  arbitra- 
tora  need  not  be  resworn.  Where  an  award  is 
recommitted  to  the  arbitrators  for  reconsidera- 
tion, it  is  not  necessary  that  they  should  be 
resworn,  nor  need  the  award  upon  such  recon- 
sideration show  affirmatively  that  they  were 


*8bc.  3076.  The  parties  themselves,  or  those  persons 
who  might  lawfully  have  controlled  a  civil  action  in 
iheir  behalf  for  the  same  subject-matter,  must  sif^n 
a  written  agreement  specifying  partlcatarly  what 


sworn  in  the  first  instance.  Tomlinson  v.  Sdm- 
mond  et  al.,S  Iowa,  40. 

38.  Award  need  not  show  that  witnesaea 
were  sworn.  It  is  not  necessary  that  an  award 
should  show  affirmatively  that  the  witnesses, 
who  testified  before  the  arbitrators  were  sworn. 
It  will  be  presumed  that  the  arbitrators,  in  this 
respect,  discharged  their  duty.  Ibid. 

39.  Certainty  of  submission  and  award.  The 

submission  and  award  ought  to  be  sufficiently 
certain  and  definite  to  constitute  a  bar  to  any 
subsequent  claim  or  action  on  the  same  cause. 
Woodtoard  v.  Attoater,  3  Iowa,  61. 

40. who  may  complain.    A  party  to  a 

submission  cannot  complain  of  the  Indefinite 
and  uncertain  character  of  a  part  of  the  award, 
when  such  uncertainty  and  indefiniteness  were 
designed,  and,  in  fast,  operated  for  his  benefit 
and  protection.  Tomlinson  v.  Hammond  et  aZ., 
8  Iowa,  40. 

41.  Oonunon-law  award.  That  the  arbitra- 
tion was  not  conducted  In  strict  conformity 
with  the  provisions  of  the  statute,  is  not  a  valid 
objection  to  the  award  as  a  defense  to  an  action 
brought  upon  the  matters  submitted  to  the 
arbitrators.  King  v.  Hampton,  4  G.  Gr.  401 ; 
Conger  v.  Dean,  3  Iowa,  463. 

42.  Action  on  award.  In  an  action  on  an 
award  of  arbitrators,  one  of  the  parties  resisted 
the  judgment  thereon,  for  the  reason  that  errors 
and  mistakes  had  been  made  by  the  arbitrators. 
It  was  ?teld  competent  for  him  to  show  by  evi- 
dence that  matters  were  embraced  in  their 
award  touching  which  no  evidence  whatever 
was  submitted  to,  or  considered  by,  the  arbitra- 
tors.   Thompson  v.  Blanchard.  2  Iowa,  44. 

43.  And  it  may  be  shown  as  a  defense 

to  such  an  action,  that  matters  were  submitted 
to  the  arbitrators  upon  which  they  did  not  pass 
n  their  award.  Sharp  &  O'Neal  v.  Woodbury,  18 
Iowa,  105. 

44.  Parol  evidence.  In  an  action  of  assump- 
sit upon  promises  made  subsequent  to  an  award 
to  abide  thereby,  parol  evidence,  ojffered  by 
plaintiff  to  show  that  other  matters  than  those 
contained  in  the  written  submission  were  sub- 
mitted to  the  arbitrators,  is  admissable.  Dice  v. 
Far/iei.  Mor.  241. 


demands  are  to  be  submitted,  the  names  of  the  arbi- 
trators, and  the  court  by  which  the  Judgment  ou 
.  their  award  is  to  be  rendered. 
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46.  Appeal :  writ  of  enror.  An  appeal  does 
not  lie  from  the  judgment  of  a  justice  on  an 
award  of  arbitrators.  The  action  of  the  jus- 
tice in  refusing  to  set  aside  the  award  and 
recommit  the  cause  to  the  arbitrators,  may  be 
reviewed  by  writ  of  error  in  the  district  court ; 
but  no  trial  of  the  cause  on  its  merits  can  be  had 
after  the  return  of  the  award.  Whitis  v.  Culver , 
25  Iowa,  30. 

46.  Defense :  former  a^dicatioii.  In  an  action 
on  an  arbitration  bond  entered  into  between 
partners,  the  defendant  denied  that  the  award 
was  legal  and  binding  upon  him,  because  it  was 
obtained  by  fraudulent  representations  and 
fraudulent  concealments  on  the  part  of  the 
plaintiff,  which  consisted  in  this,  that  the  plain- 
tiff did  not  make  under  oath  a  true  exhibit  of 
all  debts  by  them  created,  of  the  amount 
received  by  each  of  them,  nor  make  a  full  8tate> 
ment  of  all  of  the  firm  business  as  far  as  known, 
but  knowingly  and  purposely,  and  with  a  design 
to  deceive  the  arbitrators  and  to  injure  and 
defraud  the  defendant,  represented  a  less  amount 
of  debts  against  the  firm  than  the  true  amount, 
and  stated  that  each  had  received  a  much  less 
amount  from  the  firm  than  in  truth  he  had 
received ;  and  because  they  had  not  complied 
with  the  provisions  in  the  said  bond  which 
relates  to  making  the  said  exhibits.  It  was  held, 
that  the  defense  was  insufficient  in  this,  that  it 
did  not  show  the  particulars  wherein  it  was 
alleged  that  the  plaintiff  had  failed  or  omitted. 
As  a  further  defense  the  defendant  alleged 
fraudulent  practices  on  the  part  of  the  plaintiff 
during  the  continuance  of  the  partnership,  the 
transactions  of  which  constituted  the  subject- 
matter  of  the  submission.  It  was  Tield^  that,  as 
mismanagement  and  fraudulent  practices  in  the 
business  constituted  a  portion  of  the  subject- 
matter  submitted  to  the  arbitrators,  it  could  not 
be  set  up  as  a  defense  to  their  award.  Bur- 
roufflis  et  al.  v.  Danid,  7  Iowa,  154. 

47.  Bond  to  convey  real  estate.  Where 
parties  who  had  a  controversy  in  regard  to  the 
title  to  real  estate,  entered  into  an  agreement 
by  which  they  referred  the  question  of  the 
value  of  the  property  to  arbitrators,  one  binding 
himself  to  take,  and  the  other  to  give,  for  the 
interest  of  the  vendor,  the  sum  which  such  arbi- 
trators should  name,  such  payments  of  both 
principal  and  interest  to  be  made  at  the  time 
and  in  the  manner  prescribed  by  the  terms  of 
the  agreement,  and  the  award  was  made  pursu- 


ant to  such  agreement ;  it  was  Tield,  that  there- 
after it  should  be  treated  as  an  ordinary  bond, 
to  convey  which  the  vendor  could  enforce  by 
proceeding  to  foreclose  it  as  a  mortgage  in 
equity,  or  upon  which  he  might  sue  at  law. 
Hersfuy  v.  Hersheyf  18  Iowa,  24. 

48.  Defective  affidavit:  evidence  aliunde. 
Where  one  arbitrator  subscribed  an  affidavit 
reciting  that  he  had  been  appointed  an  arbi- 
trator **by  and  between  J.  C.  and  C.  G,," 
(the  other  arbitrators)  and  that  he  would  "  faith- 
fully and  fairly  hear  and  examine  the  matters 
in  controversy  between  the  parties  above  named, 
and  make  a  just  award ;  Heldt  1.  That  it  was 
competent  to  show  by  the  evidence  of  the  notary 
before  whom  the  arbitrator  was  sworn,  and  in 
whose  presence  he  subscribed  the  affidavit,  that 
he  was  in  fact  sworn  to  well  and  faithfully  hear 
and  examine  the  matters  in  controversy  between 
the  parties  (naming  them),  and  that  the  names 
of  the  other  arbitrators,  instead  of  the  parties, 
were  inserted  by  mistake  and  in  the  hurry  of 
business.  2.  That  such  clerical  defect,  work- 
ing no  prejudice,  did  not  Invalidate  such 
proceedings  any  more  than  it 'would  the  verdict 
of  a  jury.  Higgins  v.  Kenneadj/f  20  Iowa,  474  ; 
Ogden  v.  Forney^  33  Ibid.  205, 

49.  Judgment  by  clerk :  writ  of  error  coram 
nobis.  A  writ  of  error  coram  nobis  does  not  lie 
to  investigate  any  errors  committed  by  arbitra- 
tors in  arriving  at  an  award  upon  which  a  judg- 
ment was  rendered  by  the  clerk  of  the  district 
court  in  vacation,  in  accordance  with  the  terms 
of  the  submission.  McKinr^ey  v.  Western  SUtge 
0<?.,  4  Iowa,  420. 

60.  OoBts.  \Vhere  an  award  is  in  favor  of 
the  defendant,  he  should  recover  his  costs.  A 
judgment  by  the  district  court  against  a  suc- 
cessful defendant,  without  any  showing, 
requiring  him  to  pay  the  costs  of  his  own  wit- 
nesses, was  held  erroneous.  Landreth  v.  Bass, 
12  Iowa,  606. 

61.  Where  the  arbitrators  made  a  report 

to  the  district  court.,  finding  in  favor  of  the 
plaintiff  as  to  the  property  in  controversy,  and 
awarded  that  the  defendant  pay  all  costs,  it  was 
Tield  that  the  court  erred  in  recommitting  the 
case  to  the  arbitrators,  *'  to  determine  the  ques- 
tion of  costs  upon  the  broad  principles  of  right 
and  justice,"  the  court  having  the  right  to  relax 
the  costs  of  the  prevailing  party  who  had  im- 
properly and  unnecessarily  made  them.  Ratliff 
V.  Mann  dt  Edf cards,  5  Iowa,  423. 
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62.  Fkoof  of  filing  award.  When  the  clerk 
of  the  district  court  omits  to  make  the  nsual 
iodorseinent  on  arbitration  papers  left  with 
hiitt  to  be  filed,  the  testimony  of  one  of  the  arbi- 
trators is  admissable  to  show  that  the  award 
was  returned  to  the  clerk  within  the  time  stipu- 
lated in  the  agreement.  Young  v.  Dug  an,  1  O. 
Gr.  152. 

53.  Award  may  be  pleaded  in  bar.  Action 
was  brought  for  the  yalue  of  an  ox,  which  the 
plaintiff  alleged  was  killed  by  the  defendant* 
After  the  suit  was  commenced,  the  parties,  by 
an  agreement  in  writing,  submitted  the  matters 
in  controversy  to  five  persons  named  in  the 
agreement.  It  was  held  that  the  defendant 
should  have  been  permitted  to  prove  on  the 
trial,  under  proper  pleadings,  that  the  arbitra- 
tors had,  by  their  award,  found  him  not  guilty. 
Gonger  v.  Dean,  3  Iowa,  463. 
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See  Damaobs;  Pbacticb;  Taxes. 


ASSET& 

See  ExECUTOBS  and  Administbatobb  ;  Pabt- 

NBB8HIP. 
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I.  ASSIONMENTB  GSNEBAIiLT. 

t 

a.  What  U  dmgrwble, 
h.  Who  may  make  and  receive  an  assign- 
ment, 
e.  How  made. 

d.  The  effect  of  assignment. 

e.  Parties  to  action  on  assigned  contract. 
/.  Pleadings  and  evidence  in  such  ac- 
tions. 

g.  Miscellaneous  propositions, 

II.  Assignment  for  Bbnbfit  of  Crbditobs. 
a.  General  principles, 
h.  General  assignments, 
e.  Partial  assignments  and  conveya/nces 
made  for  the  payment  of  dd>ts. 

d.  Of  the  assignee. 

e.  Evidence  in  actions  relative  to  assign- 

ments. 


I.  Assignments  GbnebaiiLt. 
a.  What  is  assignable, 

1.  Statute  oonstrued.  The  Code  of  1851  did 
not  limit  the  assignability  of  claims ;  neither  is 
every  class  of  claims  which  may  be  assigned 
specifically  named  in  chapter  58  thereof.  Wepre 
V.  City  of  Davenport  and  Plumer,  11  Iowa,  49. 

2.  Promissory  note:  under  seaL  A  promis- 
sory note,  under  seal,  is  negotiable  in  the  same 
manner  as  other  notes.  Temple  v.  Hays  A  Hen^ 
dershott,  Hor.  9. 

3>  Receipt,  in  the  words  and  figures  follow- 
ing: "  1,000  bushels  com.  Leclaire,  Iowa,  June 
80, 1854.  Received  in  store,  on  account  of  S.  F. 
Atwood,  of  Chicago,  111.,  one  thousand  bushels 
of  good,  sound,  merchantable  shelled  com,  to  be 
delivered  to  his  order,  at  the  steamboat  landing 
at  Leclaire,  in  gunny  sacks,  in  good  order,  free 
of  charges.  Risk  of  fire  excepted.  W.  H. 
Hewitt/'  is  not  a  negotiable  instrument  under 
the  laws  of  this  State.  Merchants  and  Mechan- 
ic^ Bank  of  Chicago  v.  Hewitt,  8  Iowa,  93. 

4.  A  judgment  is  assignable.  Burtis  v.  Cook 
dh  Sargent,  16  Iowa,  194 ;  Edmonds,  assignee,  v. 
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MorUgomery  dh  Shaw,  1  Ibid.  143 ;  Charles  v. 
Haskins  et  al.,  11  Ibid.  329.  • 

6. It  may  be  assigned  before  it  is  recov- 
ered. Weire  v.  The  City  of  Davenport  and 
Plumer,  11  Iowa,  49  ;  WaM  v:  Phillips  et  al,,  15 
Ibid.  478 ;  Fannon  v.  Robinson,  10  Ibid.  272 ; 
Howey  v.  WiUtrotU,  Ibid.  105 ;  AUen  v.  Newberry, 
8  Ibid.  65. 

6. Judgment    whicli  may   be  recovered 

in  an  action,  may  be  assigned  without  trans- 
ferring the  cause  of  action.  AUen  v.  Ifewberry, 
8  Iowa,  65. 

7.  Mortgage.  A  mortgage  may  be  assigned  as 
an  incident  of  the  debt  it  secures,  and  is  trans- 
ferred by  an  assignment  of  the  debt.  Crow, 
McCreary  &  Co.  v.  Vance,  4  Iowa,  434. 

8.  Iiien  against  steamboat  A  demand  against 
a  steamboat  for  supplies  furnished  thereto,  may 
be  assigned,  and  an  assignment  of  such  a  claim 
transfers  to  the  assignee  the  statutory  lien  upon 
the  boat,  its  apparatus,  etc.  Strothers  v.  The 
Steamboat  Homburg,  11  Iowa,  59. 

9.  Imniranoe  policy  not  aasigiiable.  The 
general  rule  is  that  a  contract  of  insurance  is  a 
personal  contract  with  the  assured,  and  the  pol- 
icy does  not  pass  so  as  to  continue  the  liability 
of  the  company  to  an  assignee  or  purchaser  of 
the  property  insured,  unless  by  the  consent 
of  the  underwriters,  or  the  properly  authorized 
officer  or  board  of  the  association.  Simeral  v. 
Dubuque  Mutual  Fire  Insurance  Co.,  18  Iowa, 
319. 

10. after  loss.    A  pnolicy  of  insurance  may 

be  assigned  after  the  occurrence  of  the  loss  in- 
sured against,  without  the  consent  of  the 
insurer.  Carter  v.  Humboldt  Life  Ins.  Co.,  12 
Iowa,  287. 

11. And  this  notwithstanding  a  provision 

in  the  policy  that  it  should  **  not  be  assignable 
without  the  consent  of  the  company,  expressed 
by  indorsement  thereon."  Walters  v.  Washing- 
tan  Ins.  Co.,  1  Iowa,  404. 

12.  Assignment  of  taxes.  A  special  tax  im- 
posed for  the  improvement  of  streets,  does  not 
partake  of  the  nature  of  an  ordinary  debt,  and  is 
not  assignable,  and  a  person  claiming  as  assignee 
thereof  from  the  municipal  corporation  levying 
the  same,  cannot  enforce  .its  collection.  Mc- 
Inemy  v.  Heed,  23  Iowa,  410. 

13.  of  county  order.    An  assignment  of 

a  county  order  while  in  the  hands  of  the  clerk 
of  the  board  of  supervisors,  and  before  delivery, 
notice  of  such  assignment  having  been  given 


to  the  clerk,  is  valid  as  against  a  subsequent 
attachment  by  a  creditor,  who  had  no  notice  of 
such  assignment.  Stephenson  v.  Walden  et  al., 
24  Iowa,  84. 

14. of  lease  by  lessor.    A  lease  may  be 

assigned  by  the  lessor  so  as  to  give  the  assignee 
the  right  to  recover  the  rent  reserved,  without 
a  sale  or  transfer  of  the  reversionary  interest. 
Watson  V.  Hunkins,  13  Iowa,  547. 

16. of  license.  A  license  to  keep  a  gro- 
cery is  not  assignable.  Lewis  v.  United  States, 
Mor.  199. 

16.  Torts.  Torts  which  die  with  the  party 
cannot  be  assigned,  but  those  affecting  rights 
vested  ad  rem  and  in  re,  possibilities  coupled 
with  an  interest,  and  claims  growing  out  of  and 
adhering  to  property,  may  pass  by  assignment. 
Taylor  v.  OaUand,  3  G.  Gr.  17 ;  Weire  v.  The 
City  of  Davenport  and  Plumer,  11  Iowa,  49. 
But  see  llie  State  of  lotoa  v.  BtUterworth,  2 
Ibid.  158. 

17.  Bight  of  action.  All  instruments  are 
under  our  statute  (Rev.,  g  1796)  assignable,  and 
the  assignee  may  maintain  an  action  in  his  own 
name  thereon.  Moorman  A  Greene  v.  CoUier 
et  aL,  32  Iowa,  138. 

b.  Who  may  make  and  receive  an  assignment, 

18.  Lease  of  homestead.  When  the  leased 
premises  are  occupied  as  a  homestead  by  the 
lessee,  the  lease  cannot  be  assigned  by  the  hus- 
band without  the  concurrence  of  the  wife. 
Pelan  v.  De  Bevard,  13  Iowa,  53. 

19.  By  member  of  firm.  A  member  of  a  firm 
may  assign  a  judgment  in  favor  of  copartner- 
ship to  a  third  party,  for  whom  he  may  act  as 
agent  in  the  acceptance  of  the  assignment.  Ran- 
dolph Bank  v.  Armstrong,  garnishee,  11  Iowa, 
615. 

c.  How  made, 

20.  Of  acoonnts  mider  Code  of  1861.  Open 
accounts  of  sums  of  money  due  on  contract  are 
not  assignable  by  delivery,  without  writing, 
under  section  952*  of  the  Code  of  1851,  so  as 
to  invest  in  the  transferee  a  right  of  action 
in  his  own  name.  Woodward,  J.,  dissenting. 
Andrews  v.  Brown,  1   Iowa,  154.      And    see 

*  Section  952,  Code  o^  1851,  reprinted  as  sectiou 
1799,  ReviBion  18(30,  is  as  follows : 

An  open  account  of  sums  of  money  due  on  con- 
tract may  be  assigned,  and  the  assignee  will  have 
the  right  of  action  in  his  own  name,  but  subject 
to  the  same  defense  and  set-offa  as  the  Instrument 
mentioned  in  the  preceding  section. 


ASSIGNMENT. 


73 


How  made  —  Effect  of  an  Assignment. 


Edmonds  v.  Montgomery  A  Shaw  1  Iowa,  147 ; 
Weire  v.  The  City  of  Davenport  et  al,,  11  Ibid. 
53;  The  SiaU  of  lovoa  v.  BvUerworth,  2  Ibid. 
159 ;  WiUiame  v.  8ouiter  et  a/..  7  Ibid.  448 ;  Far- 
weU  V.  TyUr,  5  Ibid.  536 ;  Allen  v.  Ne%(^ury,  8 
Ibid.  70 ;  CampbeU  d  Bras.  v.  Ayres,  4  Ibid,  360 ; 
Sheldon,  Hoyt  db  Co.  v.  MiddUton,  10  Ibid.  17; 
McCarthy  y.  Clark,  Ibid.  588;  Mainer  v.  Rey- 
nolds, 4  G.  Gr.  188  ;  MeCarn  <fc  iSfec/r^  v.  iJiucr*, 
7  Iowa,  404. 

21.  Iiand  waxrant.  The  title  to  a  land  war- 
rant will  not  pass  by  delivery  without  assign- 
ment. Holland  et  ttx.  v.  Heneley  et  al,,  4  Iowa, 
222. 

22.  Auignment  under  Reviaion  of  1860.  To 
constitat«  an  assignment  of  a  debt  no  particular 
form  ifi  necessary.  And  under  the  Revision  of 
1860  *  it  is  sufficient  if  the  intent  of  the  parties 
to  effect  an  assignment  be  clearly  established  ; 
it  may  be  verbal  or  in  writing ;  if  in  writing,  it 
may  be  in  the  fonn  of  an  order,  agreement  or 
other  instrument;  and  if  the  interest  of  the 
contracting  party  does  not  fully  appear  in  the 
writing,  it  may  be  shown  by  evidence  aliunde. 
Moore  v.  Lowrey,  25  Iowa,  336 ;  Conyngham  v. 
SmUhet  al.,  16  Ibid.  471 ;  Bartlwl  v.  Blakin,  8 
Ibid.  452. 

23. It  is  not  essential  to  the  assignment 

of  a  judgment,  that  it  be  entered  upon  the 
judgment  record.  Conyngham  v.  Smith,  16 
Iowa,  471. 

24. by  order.    A  promissory  note  may 

be  assigned  by  an  order  drawn  by  the  payee  on 
his  agent  having  possession  of  the  note,  direct- 
ing him  to  deliver  the  same  to  the  person  pre- 
senting such  order,  and  without  any  indorse- 
ment on  the  note  itself.  AUison  et  al.  v.  Barrett, 
16  Iowa,  278. 

2&.  Judgment  in  action  of  right.  When  the 
owner  of  real  estate  recovered  a  judgment  for 
the  possession,  and  afterward  sold  the  property 
to  a  third  person  without  assigning  the  judg- 
ment, it  -wvtAhdd  that  the  purchaser  became  the 
real  party  in  interest  and  could  revive  the 
judgment  by  scire  facias.  Wright  v.  Parks,  10 
Iowa,  342. 

26.  Blank  Indorsement.  The  holder  of  a 
nan-negotiable  promissory  note,  indorsed  in 
blank,  may  fill  up  the  indorsement,  by  writing 
over  the  name  of  the  indorser,  a  waiver  of 

•  Sacnoif  2757,  Revision  of  1880.  "  Every  action 
must  be  prosecuted  in  the  name  of  the  real  partv  in 
Interest,  except  as  provided  In  the  next  section." 
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demand  and  notice.  Long  v.  Smyser  dh  Haw- 
thorne,  3  Iowa,  266. 

27.  Assignment  of  patent.  The  failure  to 
record  an  assignment  of  a  patent,  as  required  by 
section  11  of  the  act  of  congress  of  1836,  does 
not  render  the  assignment  void.  The  require- 
ment of  the  law  is  directory,  and  intended  for 
the  protection  of  bona  fide  purchasers.  Moore 
V.  Bare,  11  Iowa,  198. 

28.  ZUfect  of  order.  An  order  drawn  on  the 
whole  of  a  particular  fund  amounts  to  an  equit- 
able assignment  thereof,  and,  after  notice  to  the 
drawee,  binds  the  fund  in  his  hands  in  favor  of 
the  payee,  as  against  an  attaching  creditor 
of  the  drawer.  McWiUiams  v.  Webb  dt  Son,  32 
Iowa,  577. 

29.  Assent  presumed.  The  assent  of  an 
absent  assignee,  to  an  assignment  made  for  a 
valuable  consideration  and  beneficial  purpose, 
will  be  presumed  unless  his  dissent  is  expressed. 
Randolph  Bank  v.  Armstrong,  11  Iowa,  515. 

30.  Of  Mortgage.  SemUe,  That  a  written 
assigment  of  a  mortgage  and  a  verbal  assign- 
ment of  the  debt  secured  thereby  might  be 
regarded  as  valid  between  the  parties  in  equity. 
Pope  dk  Slocum  v.  Jacobus,  10  Iowa,  262. 

31.  A  verbal  transfor  or  assignment  of  a  note 
and  mortgage  confers  upon  the  assignee  the 
right  to  maintain'  an  action  thereon  in  his  own 
name.    Bartholy.  Blakin  et  aX.,^4ilosv9.,^%. 

32. It  is  accordingly    field,  where    the 

petition  in  a  foreclosure  proceeding  alleged 
that  the  mortgage  was  duly  assigned  to  plaintiff, 
that  the  petition  was  not  demurrable  on  the 
ground  that  no  copy  of  the  assignment  was  set 
out  therein.  The  allegation  in  question  would 
cover  a  verbal  assignment.    Ibid. 

33.  Implioation  in  equity.  Equity  will  not 
imply  an  assignment  of  a  claim  where  it  is 
legally  incompetent  for  the  parties  to  make  an 
express  contract  of  a  similar  character.  Mc- 
Inemy  v.  Reed,  23  Iowa,  410. 

d.  Effect  of  an  assignment. 

34.  Judgment :  equities  against  The  assign 
ment  of  a  chose  in  action  affects  merely  the 
rights  which  the  assignor  possessed  at  the  date  of 
the  assignment ;  but  'it  does  not  necessarily 
draw  after  it  all  equities  of  an  independent 
nature.    Davis  et  al.  v.  MUburn,  3  Iowa,  163. 

36. of  Judgment  without  recourse.    The 

assignor  of  a  judgment,  a  part  of  which  has  been 
paid,  but  of  which  fact  he  has  no  knowledge  at 
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the  time  of  liis  sale  and  assignment,  is  not  liable 
to  the  assignee  or  person  purchasing  the  judg- 
ment for  the  amount  so  paid,  when  the  assign- 
ment or  transfer  is  only  of  his  right,  title  and 
interest  in  the  judgment,  and  that  without  re- 
course.   Seofield  v.  Moore  et  ux.,  31  Iowa,  241. 

36. rule  applied.    Judgment  a  part  of 

which  had  been  paid  and  no  record  of  such  pay- 
ment made,  assigned  in  the  following  form  : 
**  For  value  received  we  hereby  sell  and  assign 
all  our  right,  title  and  interest  in  this  judgment, 
to  M.,  without  recourse  on  us."  Held,  no  fraud 
being  shown,  that  the  assignors  were  not  liable 
to  the  assignee  for  the  amount  which  had 
been  paid  on  the  judgment.  Ibid. 

37.  An  assignee  takes  a  Judgment  charged 
with  all  the  equities  which  could  be  asserted 
against  it  in  the  hands  of  the  assignor.  Per 
Cole  and  Lowe,  J.  J.  (Wright,  Ch.  J.  and  Dil- 
LON,  J.,  expressing  no  opinioa) :  the  rule  does 
not  apply  when  the  equity  is  not  asserted  by  a 
party  to  the  judgment  or  the  assignor  of  such 
a  party ;  or  when  the  equities  arise  from  other 
and  independent  transactions.  Isett  dt  Brewster 
V.  Lucas  et  cU.,  17  Iowa,  503. 

38. Defendants  held  a  judgment  against 

the  plaintiff,  and  had  in  their  hands  moneys 
belonging  to  him,  but  instead  of  canceling  it 
they  assigned  it  to  another  party  without  notice 
of  the  equities,  and  for  a  valuable  consideration. 
It  was  Tield,  that  the  plaintiff  was  entitled  to 
have  the  same  canceled.  *  BurtU  v.  Cook  <& 
Sargent,  16  Iowa,  194. 

39.  Power  to  enforce.  The  assignment  of  a 
judgment  carries  with  it,  as  a  necessary  incident, 
the  right  to  use  the  name  of  the  judgment  cred- 
itor in  issuing  process  for  the  collection  of  the 
same.    Mc  Williams  v.  Myers,  10  Iowa,  325. 

40.  Where  one  of  two  mutual  Judgments  has 
been  assigned  by  the  holder,  for  the  purpose  of 
preventing  a  set-off,  the  holder  being  insolvent 
and  the  assignee  aware  of  it,  a  bill  in  equity 
will  be  sustained  for  the  purpose  of  decreeing 
a  set-off,  in  spite  of  the  assignment.  Hurst  v. 
8/ieets  d  Trussell,  14  Iowa,  322. 

41.  Action  on  sheriff's  bond.  The  assignment 
of  a  judgment  against  a  sheriff  for  damages 
arising  from  his  misconduct  in  office,  transfers 
to  the  assignee  the  right  to  maintain  in  his  own 
name  an  action  on  the  sheriff's  official  bond  to 
recover  the  amount  of  the  judgment.  Charles 
v<  HaskinSt  11  Iowa,  329. 


42.  Mortgage:  aflsignmeat  of  note.  The 
assignment  of  a  promissory  note  secured  by 
a  mortgage  carries  the  mortgage  with  it,  as  an 
incident,  and  the  assignee  may  maintain  an 
action  for  the  foreclosure  of  the  mortgage  in  his 
own  name.  Crow,  McCrea/ry  d  Co,  v.  Vance,  4 
Iowa,  434 ;  Pope  d  JSlocum  v.  Jacobus,  10  Iowa, 
262 ;  Wood  v.  Sands,  4  G.  Gr.  214 ;  Sangster  v. 
Love  etal,,  11  Iowa,  580. 

43. order  of  payment    Notes  secured  by 

the  same  mortgage  should  be  paid  out  of  the 
fund  arising  from  the  foreclosure  of  the  mort- 
gagee, in  the  order  in  which  they  mature.  Binds 
V.  Mooers  et  al.,  11  Iowa,  211 ;  Beeder  v.  Carey, 
13  Ibid.  274 ;  Massie  v.  Sharpe  et  al.,  13  Ibid. 
542 ;  OrapengetJier  v.  FeQcrvai^y,  9  Ibid.  163 ; 
Bankin  et  al.  v.  Major^  Ibid.  297 ;  TJie  Bank  of 
the  State  of  Indiana  v.  Anderson,  14  Ibid.  544 ; 
McClure  v.  Burris,  16  Ibid.  591. 

A  debtor  executed  a  mortg^e  to 


secure  the  payment  of  a  sum  six  months  after 
date,  and  a  further  sum  two  years  after  dat«. 
The  mortgage  assigned  a  portion  of  the  sum 
last  mentioned  to  G.,  and  the  remainder  of  it  to 
R.  The  ]^roceeds  of  the  foreclosure  should  be 
applied,  1.  To  the  satisfaction  of  the  sum  first 
maturing.  2.  To  the  satisfaction  pro  rata  of  the 
claims  of  the  assignees  of  the  sum  last  maturing. 
Buder  v.  Carey  et  al.,  13  Iowa,  274. 

46. of  mortgage  without  debt    An  assign 

ment  of  a  mortg^e  without  the  debt  transfers 
a  naked  trust,  and  does  not  cut  the  mortgagor 
off  from  the  equities  existing  in  his  favor  against 
the  note.  Pope  &  Slocum  v.  Jacobus  et  al.,  10 
Iowa,  262. 

46.  Assignment  of  a  note  and  mortgage.   The 

assignment  in  writing  of  a  note  and  mortgage 
cannot  be  overcome  by  the  evidence  of  one  wit- 
ness, showing  by  the  admissions  of  the  assignee 
that  he  was  acting,  after  such  assignment,  under 
the  advice  and  directions  of  the  original  payee. 
Mann  v.  Cross,  9  Iowa,  327. 

47.  Statute  not  retrospectilTe.  An  assig^n- 
ment,  valid  at  the  time  it  was  made,  is  not 
affected  by  a  subsequent  statute  prescribing  a 
different  mode  of  transfer.  That  the  statute 
was  passed  prior  to  the  institution  of  the  suit 
does  not  change  the  rule.  Heighion  v.  Ghrdon, 
Mor.  41. 

48.  Lease.  A  lease,  of  property  occupied  by 
the  lessee  as  a  homestead,  contained  a  covenant 
by  the  lessor  to  pay  the  lessee  the  value  of 
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improyements  made  by  him,  at  the  end  of  the 
terms.  Held,  1.  That  anassignment  without  the 
concurrence  of  the  wife  was  void,  as  a  transfer 
of  the  right  of  possession.  2.  That  it  was  opera- 
tive to  transfer  the  right  to  recover  the  value 
of  the  improvements.  Pekm  v.  DeBevard  et  cU., 
13  Iowa,  53. 

49.  Vendor's  Hen.  The  lien  of  a  vendor  of 
real  estate  for  the  unpaid  purchase-money, 
passes,  as  an  equitable  incident,  to  the  assignee 
of  the  notes  executed  for  such  purchase-money ; 
but  it  can  be  made  available  only  by  proper 
proceedings  to  enforce  and  establish  it.  It  can 
be  made  operAive  only  against  the  realty. 
Rakesiraw  v.  Hamilton,  14  Iowa,  147. 

50.  Equity  of  redAmption.  An  assignment  or 
sale  by  a  judgment  defendant  of  his  right 
to  redeem  real  estate,  sold  at  judicial  sale 
for  the  satisfaction  of  a  judgment,  conveys 
to  the  assignee  or  purchaser  only  the  rights  of 
such  assignor  or  vendor;  and  a  redemption 
by  such  assignee  or  purchaser  leaves  the  prop- 
erty subject  to  sale  for  the  satisfaction  of 
any  subsisting  lien  thereon,  to  the  same  extent 
that  it  would  be  if  in  the  hands  of  the  judg- 
ment defendant.  Stein  v.  CltambUsB  db  Banford, 
18  Iowa.  474. 

61.  Tax  Sale.  A  sale  for  the  payment  of 
taxes  made  by  a  municipal  corporation,  and  void 
for  want  of  power,  does  not  operate  as  an 
assignment  of  the  tax  levied  upon  the  property. 
Melnemy  v.  Beed,  28  Iowa,  410. 

62.  Oertifioate  of  sale.  The  assignee  of  a  cer- 
tificate of  sale  on  execution  takes  it  subject  to 
any  claims  or  equities  that  would  bind  the 
assignor.    Ayre*  v.  Campbell  et  al.,  9  Iowa,  213. 

63.  After  levy  of  ezeontioiL  The  assignee  of 
railroad  bonds,  under  an  assignment  made  after 
the  levy  of  an  execution  thereon,  takes  the  same 
subject  to  such  levy.  Hetherington  dh  Window 
V.  Hay  den,  sheriff,  11  Iowa,  335. 

64.  Pending  an  action.  Where  the  nominal 
plaintiff,  in  an  action  on  a  non-negotiable  prom- 
issory note,  assigned  away  all  his  interest  in  the 
note  sued  on,  it  was  hdd  not  sufficient  to  defeat 
the  action.  The  objection  could  only  serve  as 
a  basis  for  a  motion  to  secure  costs.  Gray  v. 
PhilUpe,for  the  use  of  Kennedy,  Mor.  430. 

66.  While  an  action  was  pending  on  a 
promissory  note,  it  was  transferred  by  indorse- 
ment  to  another  party.  Held,  1.  That,  upon 
motion,  the   indorsee  could  be  substituted  as 


plaintiff  in  the  place  of  the  indorser;  2.  That 
such  transfer  and  substitution  could  not  operate 
to  prejudice  the  defendant's  defense  to  the 
action,  as  it  originally  stood;  3.  That  the  in- 
dorsee cannot  be  substituted  where  he  could 
not  have  maintained  an  action  in  his  own  name, 
had  the  transfer  been  made  before  the  com- 
mencement of  the  pending  suit.  Fannon  v. 
Bobinson,  10  Iowa,  272. 

66.  Assignment  pending  action  construed. 
An  assignment  was  as  follows :  "  I  do  hereby 
sell,  transfer,  and  set  over  to  the  s«.id  L.  N.,  for 
said  consideration,  said  suit,  and  the  claim,  etc., 
and  all  the  interest  which  I  have  in  and  to  the 
same,  and  any  judgment  I  may  recover  in  said 
district  court,  in  said  cause ;  and  authorize  the 
said  L.  N.,  in  my  name  and  stead,  to  prosecute 
the  same  to  final  judgment,  and  receipt  for  the 
same  to  the  said  S.  N.;  and  generally  to  do  and 
perform  all  acts  and  things  in  my  name,  that 
may  be  necessary  for  him  to  do,  to  perfect  his 
judgment  lien,  and  to  collect  the  same  against 
the  said  S.  N.  as  fully  as  I,  myself,  could  do- 
he  at  all  times  acting  only  for  his  benefit,  and 
in  his  behalf ;  and  I  hereby,  for  the  considera- 
tion aforesaid,  authorize  the  said  L.  N.  to  prose- 
cute the  said  claim,  so  in  my  name  as  aforesaid, 
but  at  his  costs — hereby  covenanting  that  I  will, 
in  no  event,  claim  any  thing  that  may  be  recov- 
ered in  said  suit,  or  that  may  be  obtained  in  said 
case  against  the  said  S.  N.; "  it  was  held  that 
the  assignment  did  not  invest  the  assignee 
with  the  legal  interest  on  the  notes  which  con- 
stituted the  cause  of  action,  and  was  only  a 
transfer  of  the  judgment  the  assignor  expected 
to  recover.    Allen  v.  Nettiberry,  8  Iowa,  65. 

67.  Insnranoe  policy.  An  assignment  of  a 
policy  of  insurance,  with  the  consent  of  the 
insurer,  passes  with  it  every  thing  necessary  to 
carry  the  purpose  of  the  assignment  into  effect, 
though  an  actual  assignment  of  the  original 
indebtedness  is  not  made.  Stout  v.  City  Fire 
Ins.  Co.  of  New  Haven,  12  Iowa,  371. 

68.  Tort :  attaching  creditors.  An  assign- 
ment of  a  claim  for  damages  arising  from  a 
tort  gives  the  assignee  priority  over  an  attach- 
ing creditor.  Weire  v.  The  City  of  Da/oenport 
and  Plumer,  11  Iowa,  49. 

69.  Promissory  note :  notice.  The  valid 
transfer  of  a  promissory  note,  with  notice  to  the 
maker,  imposes  upon  the  latter  an  equitable 
obligation  to  pay  the  assignee,  and  though  not 
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sufficient  to  sapport  an  implied  assompsit  upon 
which  an  action  could  be  maintained,  it  is  a 
sufficient  consideration  to  support  an  express 
promise.    AUUon  etal.v.  Barrett,  16  Iowa,  278. 

60. notioo  to  the  assignor.    The  assignor 

of  a  promisdory  note,  not  negotiable,  is  liable  in 
an  action  by  the  holder  thereof,  without  demand 
upon  the  maker,  and  notice  of  non-payment. 
WiUon  V.  Ralph  tSb  Van  Schaick,  8  Iowa,  450. 

61.  As  collateral  security.  An  assignment 
of  a  claim  as  collateral  security  for,  instead  of 
payment  of,  a  pre-existing  debt,  is  valid.  Moore 
et  al.  y.  Lawrey,  garnishee,  25  Iowa,  836. 

62.  Of  notice :  inquiry.  That  the  assignee 
was  in  a  situation  which  would  enable  him  by 
inquiry  to  ascertain  whether  or  not  the  note 
was  supported  by  a  sufficient  consideration, 
does  not  charge  him  with  notice  of  the  want  of 
consideration.    KeUey  v.  Ford,  4  Iowa,  140. 

63. essentiaL    In  order  to  constitute   a 

valid  assignment  as  against  the  maker  of  an 
unnegotiable  instrument  of  writing,  notice  must 
be  given  to  the  maker.  MercharUs  dk  Mechanics' 
Batik  of  Chtcoffo  v.  HewiU,  3  Iowa,  98. 

54. In  an   action    on    an    unnegotiabie 

instrument  brought  in  the  name  of  the  assignee, 
the  defendant  may  prove  that  his  defense  to 
the  action,  as  set  up  in  his  answer,  existed 
before  he  had  notice  of  the  indorsement,  to  the 
plaintiff,  and  before  it  was  in  fact  made.  Ibid. 

66.  Judgment :  payment  after  assignment  to 
assignor.  The  payment  of  a  judgment  after 
the  assignment  thereof,  to  the  attorney  of 
record  of  the  judgment  creditor,  without  notice 
of  the  assignment,  discharges  the  judgment 
debtor  from  further  liability.  McCarver  et  al. 
V.  Nealey,  1  G.  Gr.  860. 

66.  What  is  sufficient  notice ;  by  action.  No 
formal  notice  of  an  assignment  is  necessary  to 
render  the  maker  responsible  to  the  assignee.  A 
suit  pending,  instituted  for  the  use  of  the  latter, 
is  sufficient  to  put  the  maker  on  inquiry ;  and  if 
he  pays  money  afterward  to  the  original 
payee,  he  does  it  at  his  peril.  Hiekok  <fe  Ross 
y.  Tjobussier  for  the  use  of  Huner,  Mor.  115. 

67.  Assignment  of  mortgage.  The  transfer 
of  a  note  secured  by  a  mortgage  carries  with  it, 
as  an  equitable  incident,  the  mortgage,  and  the 
assignor  and  assignee,  and  the  mortgagor  will 
be  charged  with  notice  of  the  same ;  but  this 
rule  does  not  apply  to  third  parties  who  have 
no  actual  notice  of  the  assignment,  and  could 


not  acquire  it  by  the  exercise  of  diligence.  The 
assignee  may  notify  third  parties  by  having  his 
assignment  duly  acknowledged  and  recorded. 
Tfie  Bank  of  the  State  of  Indiana  v.  Anderson 
et  al.,  14  Iowa,  544 ;  McGlenn  v.  Burris,  16  Ibid. 
591. 

68.  Application  of  the  nile.  Where  A. 
mortgaged  real  estate  to  M.  to  secure  nego- 
tiable notes,  which  notes  were  sold  and  trans- 
ferred to  the  Bank  of  the  State  of  Indiana, 
without  an  assignment  on  the  mortgage,  after 
which  A.  paid  the  amount  of  the  notes  to 
M.  by  a  conveyance  of  the  mor^aged  property, 
at  which  time  M.,  in  his  own  name,  entered 
a  satisfaction  of  the  mortgage  upon  the  record  ; 
subsequently  to  all  of  which  A.  borrowed  money 
of  the  Artisans'  Bank  and  secured  the  same  by 
a  mortgage  on  the  same  property,  the  mort- 
gagee having,  before  receiving  the  mortgage, 
had  the  title  examined  by  a  competent  attorney 
who  reported  the  same  clear  of  all  incum- 
brances ;  and  when  it  was  shown  that  the  Bank 
of  the  State  of  Indiana  neither  consented  to 
nor  had  any  knowledge  of  the  satisfaction  of 
said  mortgage,  and  that  the  Artisans'  Bank  acted 
in  good  faith,  and  without  knowledge  that  the 
original  mortg^age  had  not  been  paid  to  the 
proper  party,  it  was  held  that  the  Artisans*  Bank 
had  the  superior  equity.  Ilfid. 

69.  Transfor  of  security.  The  assignment 
of  a  note  carries  with  it  the  right  to  any  security 
the  makers  have  given  to  the  original  holders 
Ewing  v.  Scott,  etal.y2  Iowa,  447. 

70.  Transfer  and  assignment.  When  all  the 
right,  title  and  interest  of  the  payee  of  an 
acceptance  against  a  judgment  debtor  is  trans- 
ferred to  a  garnishee,  before  service  of  notice 
of  garnishment,  he  is  entitled  to  credit  for  the 
amount  thereof  on  any  debt  due  from  him  to  the 
said  debtor,  though  the  assignment  in  writing 
was  not  executed  until  after  such  notice. 
Aliter,  when  the  parties  had  not  completed  the 
negotiation  and  transfer.  Dyer  v.  McHenry  A 
Co.,  garnishees,  13  Iowa,  527. 

71.  As  collateral  security.  An  assignment 
of  a  claim  is  grood,  though  received  only  as  col- 
lateral security  for,  instead  of  payment  of,  a 
pre-existing  debt.  Moore  v.  Loiory,  25  Iowa, 
337. 

72.  Without  recourse :  feilure  of  title.  While 
the  words  "  without  recourse,"  as  used  in  the 
indorsement  of  commercial  paper,  will  operate 
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to  limit  the  liability  of  the  indorser,  as  Boch, 
only,  and  will  not  relieve  him  from  liability  in 
case  he  was  not  the  lawful  holder  of,  or  had  no 
title  to,  the  note»  yet  they  will  have  a  different 
effect  when  used  in  connection  with  the  sale 
and  assignment  of  certain  securities  ana  choses 
in  action,  and  if  it  turns  out  that  the  vendor  or 
assignor  had  in  fact  no  title  to  one  of  the  choses 
assigned,  though  both  parties  supposed  he  had, 
he  cannot,  in  view  of  these  words  used  in  the 
assignment,  be  held  liable.  The  words  "  with- 
out recourse,"  in  such  case,  will  be  so  con- 
strued as  to  operate  to  relieve  the  assignor  from 
liability  as  a  Vendor.  Wolcott  v.  IHrnbermariy 
28  Iowa,  454. 

73. application  of  the  rulOi     W.  and  T., 

being  sureties  for  L.  in  a  certain  judgment, 
received  from  him  an  assignment  (as  collateral 
security)  of  certain  claims  and  choses  in  action, 
among  which  was  mentioned  a  promissory 
note  upon  a  third  party,  which  was  described  as 
being  lost  or  mislaid.  Subsequently  L.  assigned, 
absolutely,  all  his  interest  in  the  claims  specified 
to  the  sureties,  W.  and  T.  Subsequently  to 
this,  W.  assumed  to  pay,  and  afterward  did 
pay,  the  judgment,  in  consideration  of  T. 
assigning  to  him  all  his  interest  in  said  claims 
"  without  recourse,"  and  paying  to  him  $800 
additional.  It  was  afterward  ascertained  that 
the  note  described  as  being  mislaid,  and  which 
was  the  most  valuable  of  the  claims,  had  in  fact 
been  before  assigned  by  the  debtor  to,  and  was 
held  by  a  third  party,  and  that  the  rest  of  the 
claims  were  nearly  worthless.  Held,  no  fraud 
being  shown,  that  the  words  *'  without  recourse  " 
in  the  assignment  protected  the  assignor  from 
liability  for  failure  of  title  in  the  note.  Ibid. 

e.  Parties  to  aetioM  on  assigned  eontracU. 

7^  Cknnmon  law  nile  changed.  Section 
949,  Code  of  1851,  has  altered  the  common  law 
rule  so  far  as  to  authorize  a  suit  to  be  brought 
upon  an  unnegotiable  instrument  in  the  name 
of  the  assignee.  Merchants  and  Mechanics* 
Bank  of  Chicago  v.  Rewitt,  3  Iowa,  93. 

76.  Of  judgment  After  the  assignment  of 
a  judgment,  proceedings  to  enforce  it  should 
be  in  the  name  of  the  assignee.  Edioards, 
assignee,  v.  Montgomery  db  Shaw,  1  Iowa,  143. 

76. aadgnmant  of  without  chose  in  ac- 
tion. After  an  action  has  been  commenced,  the 
plaintiff  may  sell  and  dispose  of  the  judgment  he 
may  recover,  without  investing  the  person  pur- 


chasing it  with  the  legal  interest  in  the  chose  in 
action  ;  and,  in  such  case,  the  assignor  may  pros- 
ecute the  cause  to  judgment  in  his  own  name. 
Allen  V.  Heioberry,  8  Iowa,  66  ;  Howey  v.  WiU- 
hout,  10  Ibid.  105. 

77.  Amignment  pending  action.  Where  a 
promissory  note  upon  which  an  action  is  pend- 
ing is  transferred,  the  indorsee  may  be  sub- 
stituted as  plaintiff,  but  the  rights  of  the  de- 
fendant will  remain  unaffected,  and  his  defense 
unabridged.    Ferry  v.  Page,  8  Iowa,  455. 

78.*  During  the  pendency  of  a  foreclosure 
proceeding  the  plaintiff  sold  his  interest  in  the 
suit  to  a  third  party,  in  whose  name,  as  assignee, 
the  decree  was  rendered,  it  was  held  that  the 
defendant  was  not  prejudiced  thereby,  and 
could  not  complain.  Wahl  ▼.  PhUUps  et  al.,  15 
Iowa,  478. 

79.  Assignee  of  ooonty  warrant.  The  as- 
signment of  a  county  warrant  to  S.  or  bearer, 
and  the  possession  of  the  instrument  by  plain- 
tiff, gives  him  a  right  of  action  in  his  own  name. 
McOormick  v.  Grundy  County,  24  Iowa,  383. 

80.  Where  L.  M.  a  feme  sole,  the  daughter 
of  J.  M.  loaned  money  for  her  father,  took  a 
note  therefor  payable  to  herself  and  afterward 
became  a.  feme  covert,  and  after  her  death  her 
husband  transferred  the  note  by  indorsement 
to  J.  M.,  it  was  held  that  J.  M.  being  the  real 
party  in  interest  could  maintain  an  action 
thereon  -in  her  own  name  under  section  2757 
of  the  Revision  of  1860.  ^ McDoweU  v.  Bartlett 
et  al.,  14  Iowa,  157. 

81. quere.    Would  the  property  in  the 

note  so  vest  in  the  husband,  at  the  death  of  the 
wife,  as  to  enable  him  to  transfer  a  complete 
title  by  indorsement  ?  Ibid. 

82.  Transfer  of  legal  title.  When  the  legal 
title  to  a  chose  in  action  is  transferred  by  assign- 
ment, an  action  thereon  tnust  be  prosecuted 
in  the  name  of  the  assignee,  notwithstanding 
authority  is  given  to  prosecute  the  suit  in  the 
name  of  the  assignor.  Parties  cannot  make  an 
agreement  before  action  in  relation  to  the  assign- 
ment of  a  written  contract  that  shall  have  the 
effect  of  placing  upon  the  record,  a  plaintiff  who 
has  no  real  interest  in  the  prosecution  of  the 
action.    Allen  v.  Newberry,  8  Iowa,  66. 

83.  Of  note :  by  order.  When  a  note  was 
transferred  by  an  order  drawn  by  the  payee,  or 
his  agent,  who  had  possession  of  it,  without  any 
indorsement  or  other  writing,  it  was  held  that 
such  assignee  could  maintain  an  action  thereon 
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in  his  own  name.  Allison  et  al.  v.  Barrett,  16 
Iowa,  278. 

84. The  holder  of   a  note  indorsed   in 

blank  may  sue  in  his  own  name.  Semple  v. 
Saps  <&  ffendershott,  Mor.  9. 

86. The  holder    of  such  a  note  could 

maintain  an  action  in  the  name  of  the  blank  in- 
dorser  for  his  own  use.  Qrap  v.  Phillips,  for 
the  use  of  Kennedey,  Mor.  430.  ^ 

86.  An  assignee  of  a  note  may  sue  in  his  own 
name,  though  only  a  part  of  the  amount  due 
has  been  assigned  to  him.  Coc^iran  db  Oher  v. 
Qrover,  Mor.  151. 

87.  Title  Bond.  The  assignee  of  notes 
executed  for  the  purchase-money  of  real  estate 
may,  after  acquiring  the  legal  title  of  the 
original  payee,  maintain  a  proceeding  to  fore- 
close a  title  bond  executed  to  the  maker  by 
such  payee,  for  a  conveyance  upon  the  payment 
of  the  notes.    Quest  v.  Byington,  14  Iowa,  30. 

88.  Ijease.  A  written  lease  was  transferred 
by  the  lessor  to  a  subsequent  purchaser  of 
the  premises  leased,  without  an  assignment  in 
writing.  It  was  held  that  an  action  in  the  name 
of  the  lessor,  for  the  use  of  the  transferee,  was 
properly  brought  by  the  lessor  and  the  party 
holding  the  legal  title  to  the  lease.  McLott, 
Corbin  <ibWhite,for  the  use  of  Marvin,  v.  Sanery 
dt  Savery,  ll  Iowa,  324. 

89.  All  instruments  are  under  our  statute 
(Rev.,  §  1796)  assignable,  and  the  assignee  may 
maintain  an  action  in  his  own  name  thereon. 
Moorman  <fc-  Qreen  v.  Collier  et  al.,  32  Iowa,  38. 

/.  Pleadings  and  evidence  in  such  actions. 

90.  For  use,  eta :  surplusagei  Unless  a  con- 
tract is  legally  assigned,  in  contemplation 
of  the  statute,  it  is  not  assigned  at  all ;  and 
a  suit  brought  in  the  name  of  the  holder  of 
a  claim  for  the  use  of  another,  when  there  has 
been  no  legal  assignnnent,  will  be  treated  as 
mere  surplusage.  State  of  Iowa  v.  Butterworth, 
2  Iowa,  158. 

91.  In  an  action  by  the  payee  of  a  note  not 
negotiable,  for  the  use  of.  the  assignee,  it  is  not 
necessary  to  set  forth  the  assignment,  either  in 
the  declaration  or  in  the  copy  of  the  note,  such 
indorsement  being  only  a  species  of  evidence. 
ITickok  db  Rogers  v.  Labussier,  for  the  use  of 
Ilnner,*  Mor.  115. 

92.  Note  to  firm.  In  an  action  on  a  promis- 
sory note  executed  to  D.  &  K.,  by  K.,  who 

*  It  will  be  observed  that  this  ruling  was  be- 
fore the  adoption  of  the  Code  of  1851. 


alleged  the  assignment  of  D.'s  interest  in  the 
note  to  him,  by  which  it  became  his  property, 
the  allegation  was  held  sufficient  prima  facie 
to  show  K.  the  owner  of  the  entire  note. 
Knipper  v.  Chase,  7  Iowa,  145. 

93.  Bvidenoe:  oompetenoy  of  aasignor.  In 
an  action  upon  an  open  account,  by  an  assignee, 
the  assignor  is  a  competent  witness  for  the 
plaintiff,  to  prove  the  items  of  the  account,  if 
the  assignment  was  bona  fide.  Peal  v.  Hedge  A 
Od?.,  8  Iowa,  386. 

94. parol  evidence  is  admissible  to  show 

the  purposes  for  which  an  assignment  upon  an 
account  was  made.  Cousins  v.  Westcott,  15 
Iowa,  253. 

96.  Burden  of  proof:  of  notioeb  That  the 
assignee  received  the  note  with  notice  of  the 
fraud  or  want  of  consideration  in  its  inception, 
must  be  established  by  evidence ;  and  the  bur- 
den of  proof  is  upon  the  party  assailing  the 
assignment.    Kelley  v.  Ford,  4  Iowa,  140. 

96.  A  sufficient  defense  to  an  action  on  a 
promissory  note,  as  between  the  original  payee 
and  the  maker,  does  not  impose  upon  the 
holder  thereof,  by  assignment,  the  burden  of 
showing  how  the  note  came  into  his  hands, 
unless  something  has  been  shown  affecting  the 
bona  fides  of  his  possession.    Ibid, 

97.  Admission.  In  an  action  by  the  in- 
dorsee of  a  negfotiablf  promissory  note,  the 
defendant  answered,  admitting  the  execution 
of  the  note  and  the  assignment  thereof,  "  after 
maturity  and  dishonor,"  and  pleading  a  set-off 
against  the  payee  of  the  note,  it  was  held  that 
the  admission  of  the  assignment  was  materially 
qualified,  and  did  not  amount  to  an  admission 
of  the  plaintiff's  cause  of  action  in  such  a  man- 
ner as  to  allow  his  claim.  Ooodpaster  v.  Voris 
et  al.,  8  Iowa,  334. 

98.  Pretumption:  possession.  When  the 
plaintiff  is  in  possession  of  the  note  on  which 
suit  has  been  brought,  and  is  the  payee  therein 
he  will  be  presumed  to  be  rightfully  in  posses- 
sion of  it,  and  the  assignment  on  the  back  of  the 
note  will  be  taken  to  have  been  erased  by 
proper  authority.  Citing  Gordon,  admr.,  v.  PiU, 
3  Iowa,  390 ;  Cook  d  Owsley  y.  Walters,  4  Ibid 
72 ;  Goddard  v.  Cunningham,  6  Ibid.  400. 

99.  Assignment  before  maturity.  The  as- 
signment of  a  promissory  note  before  maturity 
is  prima  facie  evidence  that  the  note  was  re- 
ceived by  the  holder  for  a  valuable  oonaidera- 
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tion,  and  in  the  usual  course  of  business.  Kelly 
T.  .Fbrti,  4Iowa,140. 

lOO.  Date!  It  is  presumed  that  an  assign- 
ment in  writing  was  executed  on  the  day  of 
which  it  is  dated.  Weire  v.  City  of  Davenport, 
11  Iowa,  49. 

10I«  Oouddsnitlon.  An  assignment  of  a 
promissory  note  imports  a  consideration  for  the 
assignment ;  and  i)os8ession  of  the  note  by  as- 
signment is  prima  faeie  evidence  of  owner- 
ship by  the  holder.  Kelley  v.  Ford,  4  Iowa, 
140 ;  Hiekok  &  Ran  v.  Labusner^  Mor.  115. 

102.  Fkoof  of  ezeoatlon.  Under  the  act  of 
January  24,  1853.  which  provides  that  in  all 
actions  then  or  thereafter  to  be  instituted  in 
our  courts  upon  any  note,  bill,  bond,  or  other 
evidence  of  liability,  it  shall  not  be  necessary 
to  prove  the  execution  or  assignment,  unless 
the  same  is  specifically  denied  by  the  defendant 
ander  oath  ;  it  was  not  necessary  for  the  plain- 
tiff to  prove  the  assignment  of  a  judgment,  until 
it  was  denied  by  the  defendant  under  oath. 
8and$  v.  Wood,  I  Iowa,  263 ;  Edmunds,  asaessar 
V.  Montgomery,  1  Iowa,  143. 

103.  Foineign  Judgment  An  assignment  of  a 
foreign  judgment,  entered  upon  the  record  and 
duly  authenticated  by  the  clerk,  is  at  least 
prima  fade  evidence  of  the  fact  of  assignment. 
Ibid. 

104  Pazol  eividaiioe  is  not  admissable  to 
enlarge  or  vary  an  assignment  in  writing. 
8and»  v.  Wood,  1  Iowa,  263. 

106.  Railroad  bonds.  Where,  in  an  action  on 
railroad  bonds,  the  bonds  purported  to  have  been 
assigned  to  the  plaintiff,  by  the  vice-president 
and  secretary  of  the  company,  by  order  of  the 
board  of  directors,  it  was  held :  1.  That  parol 
evidence  of  a  statement  of  the  directors  of  the 
company,  while  in  session  and  transacting  busi- 
ness in  regard  to  the  bonds,  was  not  admissable 
for  the  purpose  of  showing  that  they  were  not 
assigned  at  the  time  they  purported  to  have 
been.  2.  That  evidence  showing  that  there 
was' no  meeting  at  the  time  at  which  it  was 
alleged  the  bonds  were  assigned,  was  irrelevant 
and  inadmissible.  Whitajcer  v.  The  County  of 
Johnson,  10  Iowa,  161. 

g.  MiseeUan^ue  propositions, 

106.  Garnishment:  notice.  The  assignee  of 
an  unnegotiable  instrument  should  give  notice 
of  the  assignment  to  the  debtor,  and  if  such 
notice  is  not  given,  or  if  prior  thereto  judg- 


ment of  garnishment  is  rendered  against 
the  debtor,  as  a  debtor  of  the  assignor,  the 
creditors,  by  garnishment,  will  have  a  prior 
claim  to  the  money  in  the  hands  of  the  garni- 
shee, and  his  liability  to  the  assignee  is 
destroyed.  Walters  v.  Washington  Ins,  Co.,  1 
Iowa,  404. 

107.  Fraudolent  assignment.  Courts  of  equity 
will  set  off  mutual  judgments,  when  one  of 
them  has  been  assigned  fraudulently  by  the 
party  in  whose  favor  it  was  rendered,  for 
the  purpose  of  preventing  such  a  set-off.  Hurst 
V.  Sheets  <§  TrusseU,  14  Iowa,  322. 

108.  Action  without  notioa  The  assignee 
of  a  promissory  note  not  negotiable,  may  suu 
the  assignor,  without  first  demanding  payment 
of  the  maker,  and  without  notice  of  the  non- 
payment of  the  assignor.  Long  v.  Smyser  A 
Hawthorn,  3  Iowa,  266. 

109.  Striking  out  indorsement  When  it 
appears  from  the  record  in  an  action  brouglit 
upon  a  promissory  note  by  the  payee  named 
therein,  that  assignments  on  the  back  of  the 
note  have  been  erased  before  suit  brought,  it 
is  sufficient  to  enable  the  plaintiff  to  main- 
tain an  action,  without  a  re-assignment  of  the 
note  to  him  by  the  assignee.  Gordon,  admr.,  v. 
Pitt,  3  Iowa,  390. 

110.  Defense.  Held,  that  the  statutory  pro- 
vision declaring  that  fraud  may  be  set  up 
against  a  note  in  the  hands  of  an  innocent 
assignee,  did  not  apply  to  notes  assigned  before 
the  statute  took  effect,  and  that  such  a  defense 
was  not  available  in  the  absence  of  a  statute 
securing  it.  Temple  v.  Hays  &  Hendershott, 
Mor.  9. 

111.  A  promissory  note,  dated  the  first  day 
of  September,  and  payable  ten  days  after  date, 
was  indorsed  on  the  13th  day  of  September ; 
h^ld,  that  it  was  not  over  due  when  indorsed. 
Ooodpaster  v,  Voris  et  al.,  8  Iowa,  334. 

112.  Assignment  to  trustee  for  settlement 
When  parties,  for  the  purpose  of  settling  a 
legal  controversy,  assign  their  respective  con- 
flicting claims  to  a  third  party  in  interest,  a 
coart  of  law  will  favor  such  assignment  so  far 
as  it  can  be  done  consistently  with  the  estab- 
lished principles  of  law,  even  if  it  does  not 
amount  to  a  technical  release  or  accord  and 
satisfaction.     Taylor  v.  Gallard,  3  G.  Gr.  18. 

113.  Statute  construed.  Section  3  of  the 
act  entitled  "  An  act  relating  to  evidence,"  ap- 
proved January  24, 1853,  allowing  grace  on  bills 
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and  notes,  executed  or  payable  within  the  State, 
applies  only  to  such  notes,  notice  of  non-pay- 
ment of  which  was  required  to  be  given  to  the 
holder  by  the  rules  and  practices  of  commercial 
law.  Wilson  v.  Balph  &  Van  Shaiek,  3  Iowa, 
450. 

114.  BefeiiBe:  want  of  ooDBideration.  In  an 
action  on  a  non-negotiable  promissory  note  in 
the  name  of  the  payee  for  the  use  of  the 
indorser,  the  maker  may  set  up  want  of  consid- 
eration. Long,  for  the  use  of  Walling,  v.  Long, 
Mor.  43. 

II.  Assignment  for  the  Benefit  of  Credi- 
tors. 
a,  Oeneral  principles. 

116.  Definition.  The  word,  assignment,  is  a 
tehnical  word,  and  has  acquired  a  peculiar  and 
appropriate  meaning  in  law,  according  to  which 
it  must  be  construed.  Cowles  db  Co.,  v.  Ricketts, 
1  Iowa,  582. 

116.  Consideration.  The  debts  due  by  the 
assignor  to  his  creditors  are  a  sufficient  consid- 
eration for  making  the  assignment  for  the 
benefit  of  the  creditors ;  and,  to  make  such 
assignment  valid,  it  is  not  necessary  that  any 
other  consideration  should  pass  from  the 
assignee  to  the  assignor.  Meeker  v.  Sanders,  6 
Iowa,  61 ;  Petriken  v.  Datis,  Mor.  296. 

117.  Foreign  assignments.  The  validity  of  an 
assignment  conveying  or  transfering  real  estate 
in  this  State,  must  be  determined  by  the  laws 
of  this  State.    Loring  v.  Pairo,  10  Iowa,  283. 

118.  Absence  of  schedule.  The  absence  of 
a  schedule  is  not  sufficient  to  show  fraud  in  an 
assignment.    Petriken  v.  Davis,  Mor.  296. 

119.  The  failure  of  an  assignee  to  file  an  in- 
ventory for  record,  as  required  by  section  1,  of 
the  act  of  January,  1857,  relating  to  assign- 
ments, does  not  render  the  assignment  void. 
Price,  assigns,  v.  Parker,  11  Iowa,  144  ;  Wooster, 
Templin  dt  Co.,  v.  Stanfleld  and  Brobst  and 
French,  garnisfiees,  11  Iowa,  128. 

120.  The  fact  that  an  assignment  for  the 
benefit  of  creditors  contains  no  schedule  of  the 
debts  intended  to  be  secured,  that  no  inven- 
tory is  given  of  the  property  conveyed,  that  the 
rights  of  the  creditors  are  not  distinctly  defined, 
and  that  no  specific  d  rections  are  given  to  the 
trustee  as  to  the  time  within  which  the  prop- 
erty is  to  be  converted  into  money,  are  not 
sufficient  to  render  the  assignment  void.  Meeker 
V.  Sanders,  6  Iowa,  01 ;  Drain  et  al.  v.  Mickel,  8 
Iowa,  488. 


121.  Recording  deed.  Recording  a  deed  of 
assignment  is  not  essential  to  its  validity,  where 
an  actual  transfer  of  the  property  assigned 
takes  place.  Petriken,  assignee,  v.  Davis,  Mor. 
296  ;  Meeker  v.  Sanderson,  6  Iowa,  61. 

122.  Revocation  of  assignment  An  insol- 
vent  cannot  revoke  his  deed  of  assignment 
after  it  has  been  executed  in  whole  or  in  part. 
Petriken  v.  Davis,  Mor.  296. 

123.  Practice.  After  an  assignment  for  the 
benefit  of  creditors,  the  property  of  the  assignor 
was  attached  in  the  hands  of  the  assignee ;  and 
by  the  pleadings  in  the  cause  issues  were  joined 
as  to  the  validity  of  such  assignment,  upon  the 
trial  of  which  the  court  found  the  assignment 
to  be  fraudulent ;  it  was  held  that  it  was  prop- 
erly declared  by  the  court  as  invalid,  and  as  of 
no  effect  against  the  attachment.  Moss  et  al. 
V.  Humphrey,  4  G.  Qr.  448. 

12^  Creditors  of  partnership.  The  rule, 
which  gives  the  separate  creditors  of  a  partner 
a  preference  over  firm  creditors  in  the  applica- 
tion of  his  separate  property,  ha.s  no  application 
in  a  proceeding  by  a  creditor  of  the  firm  to  can- 
cel an  invalid  assignment  made  for  the  benefit 
of  creditors.    Loring  v.  Pairo,  10  Iowa,  283. 

126.  Marshaling  assets:  general  rule.  A 
creditor  under  a  general  assignment,  who  has 
special  security,  may  be  required  by  the  other 
creditors  to  resort  to  this,  and  can  only  claim  a 
dividend  upon  the  amount  remaining  unpaid, 
after  exhausting  the  property  upon  which  he 
takes  a  special  lien.  Wurtz,  Austen  dk  Mc- 
Veigh V.  Hart,  13  Iowa,  516. 

126. But  this  rule  will  never  be  applied 

unless  it  can  be  done  without  injustice  to  the 
creditors,  or  the  other  party  in  interest,  having  a 
title  to  the  double  fund,  and  also  without  injus- 
tice to  the  common  debtor.  In  order  to  give  a 
creditor  the  right  to  marshal  assets  or  securi- 
ties, it  must  appear  that  such  assets  or  securities 
were  liable  to  the  general  debts  of  the  debtor. 
Dickson  et  at.  v.  Chorn  et  al.,  6  Iowa,  19. 

127.  homestead.    When  a  husband  and 

wife  executed  a  mortgage  to  secure  the  partner- 
ship debt  of  a  firm,  of  which  the  husband  was 
a  member,  and,  subsequently  to  the  execution  of 
the  mortgage,  the  firm  made  an  assignment 
for  the  benefit  of  their  creditors,  it  was  held  that 
the  mortgagor  was  entitled  to  a  pro  rata  share 
of  the  proceeds  of  the  assets  of  the  partnership 
in  the  hands  of  the  assignee,  and  that  the  home- 
stead was  only  liable  for  the  deficiency.  Ibid. 
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remedy  in  equity:  statute  con- 
Section  1882,  chapter  77  of  the  Revision 
of  1860,  provides  a  method  for  excepting  to  the 
genoiDeneas  or  correctness  of  a  claim  or  demand, 
bat  does  not  afford  anj  plain,  speedy  and 
adequate  remedy  whereby  creditors  holding 
securities  may  be  compelled  to  exhaust  tl^m 
before  taking  dividends  under  the  aesignment. 
TTttrte,  AusUn  ilk  Me  Veigh  v.  Hart,  18  Iowa,  516. 

129.  rVanduIent  aiMignment;  insolvency. 
Where  a  party  under  the  belief  that  he  is  insolv- 
ent, though  he  may  not  be  so  in  fact,  makes 
an  assignment,  in  good  faith,  for  the  benefit  of 
all  his  creditors,  the  assignment  is  not  void  for 
the  reason  that  he  was  not  insolvent.  Savery  v. 
8paulding,%  Iowa,  289. 

130.  Insolvency:  in  contemplation  of  law. 
Where  a  party  at  the  time  of  making  an  assign- 
ment for  the  benefit  of  creditors,  is  unable 
to  pay  his  debts  according  to  the  usage  of  trade, 
or  unable  to  proceed  in  his  business  without 
some  general  arrangement  with  his  creditors,  or 
some  indulgence  by  way  of  the  extension  of  the 
time  of  payment,  he  is  insolvent  in  the  con- 
templation of  the  law,  and  may  make  a  valid 
assignment.  Ibid. 

131.  Act  of  agents:  evidence  of  fraud.  The 
facta  that  some  of  the  agents  and  servants  of 
the  assignee,  after  the  assignment,  sold  some 
of  the  property  assigned  on  credit,  will  not 
vitiate  an  assignment.  The  fact  that  the  grantor, 
in  an  assignment  for  the  benefit  of  creditors,  was 
engaged  in  the  store  in  the  capacity  of  clerk  only 
after  the  execution  of  the  assignment,  is  not, 
in  itself,  evidence  of  fraud  in  making  the  assign- 
ment. Tbid, 

h.  Of  general  assignments. 

132.  Qeneral  rule.  A  debtor  may  secure  one 
creditor  in  preference  to  another ;  but  if  he 
undertakes  to  dispose  of  all  his  property  to  his 
creditors  at  one  and  the  same  time,  he  must  do  it 
in  such  a  way  as  to  place  all  his  creditors 
ax>on  the  same  ground,  giving  all  his  prop- 
erty to  be  divided  between  them,  in  propor- 
tion to  their  demands.  Burrows  v.  Lehndorff, 
8  Iowa,  96 ;  WHUams  v.  Oartrell  et  al„  4  G.  Gr. 
387. 


*The  following  statutes  in  force  when  the 
greater  part  of  the  decisions  digested  in  this 
subtitle  were  made,  is  necessary  to  an  uuder- 
itanding  of  the  text.  Code  1851,  reprinted 
as  sectiou  1826,  Revision  of  1860 : 

11 


133.  Intent.  To  render  a  transfer  of  prop- 
erty void  on  the  ground  that  it  is  a  general 
assignment  in  which  creditors  are  preferred,  it 
must  be  made  to  appear  that  the  transfer  was 
made,  both  with  an  intent  to  give  a  preference 
to  creditors,  and  in  view  of  insolvency.  Graves 
<fe  Co.  V.  Alden,  13  Iowa,  578. 

134.  A  fraudulent  intent  on  the  part  of  the 
assignor  in  a  general  assignment,  for  the  benefit 
of  creditors,  invalidates  the  assignment,  notwith- 
standing the  assignee  was  not  a  party  to  such 
intent.  Lambson  <fe  Powers  v.  Arnold,  garnishee, 
19  Iowa,  479. 

136.  Intent  to  hinder,  delay  and  defraud.  A 
general  assignment  will  be  declared  void  when 
made  for  the  purpose  of  hindering,  delaying  or 
defrauding  creditors.  Wooster,  TempHn  &  Go.  v. 
Stanfield,  Brobst  <fe  French,  garnishees,  11  Iowa, 

128. 

136.  Conditional  assignment  An  assign- 
ment for  the  benefit  of  creditors,  containing  a 
clause  requiring  them  to  give  to  the  assignor  a 
written  release  of  all  indebtedness  to  them,  and 
to  accept  the  assignment  in  full  satisfaction,  was 
absolutely  void  as  to  the  creditors.  Williams  v. 
OartreU,  4  G.  Gr.  287. 

137.  Where  property  is  withheld.  An  as 
signment  by  a  debtor  for  the  benefit  of  cred- 
itors, from  which  he  withheld  a  portion  of  his 
property,  was  held  fraudulent  and  void,  and 
insufficient  to  protect  the  property  from  attach- 
ment.   Mass  et  al.  v.  Humphrey,  4  G.  Gr.  443. 

138.  Foreign  assignment.  Where  lands 
situated  in  this  State  were  conveyed,  in  contem- 
plation of  insolvency,  by  deeds  of  general  assign- 
ment for  the  benefit  of  creditors,  which  deeds 
were  executed  in  the  district  of  Columbia  (the 
place  of  the  grantor's  domicile),  and  by  the  terms 
of  which  the  claims  of  certain  creditors  were, 
it  was  held,  that  the  conveyances  were  preferred, 
repugnant  to  th  e  laws  of  the  State  and  invalid 
and  could  not  operate  even  as  assignments  in 
favor  of  all  creditors  in  proportion  to  their 
respective  claims.  Loring  v.  Pairo,  10  Iowa,  283. 

139.  Wlien  fraud  may  vitiate  assignment. 
Fraud  may  vitiate  a  general  assignment  made 
for  the  benefit  of  creditors,  though  the  assignee 
was  not  a  party  to,  and  had  no  knowledge  of, 
the  fraud.    Ruble  v.  McDonald,  18  Iowa,  493. 

"No  general  asdiprnment  of  property  by  an  tn- 
solTent,  or  in  conteinpatlon  of  ineolvency,for  the, 
benefit  of  the  creditor  of  the  iissitrnor  Bhall  be  valid 
unless  It  be  made  for  the  benefit  of  all  his  credi- 
tors in  proportion  to  the  amount  of  their  respective 
claims. 
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140.  Application  of  the  rule.  Where  a  debtor 
conveyed  a  portion  of  his  property  to  two  credi- 
tors by  mortgage,  without  their  knowledge, 
and  at  the  same  time  conveyed  the  remainder 
to  a  trustee  by  an  assignment  for  the  benefit  of 
his  creditors,  all  of  which  was  done  with  a  view 
to  insolvency,  it  was  held  a  general  assignment 
in  which  creditors  were  preferred,  and  therefore 
void ;  following  Burrows  v.  Lehndorff,  8  Iowa, 
96 ;  Cole  v.  Dedham,  garnishee,  13  Ibid.  551. 

141.  What  will  amount  to  an  assignment. 
Where  an  agreement  recited  that  H.  was 
indebted  to  certain  persons,  naming  them, 
and  specifying  the  amount  of  indebtedness 
to  each,  and  that  P.  was  about  to  commence 
legal  proceedings  against  H.  1o  collect  said 
claims  ;  and  then  went  on  to  deliver  to  said  P., 
attorney  for  claimants,  for  the  consideration 
and  purposes  aforesaid,  a  certain  stock  of  goods 
in  store,  and  to  authorize  him  to  make  a  sale  of 
the  same  at  public  outcry,  for  the  highest  price 
the  same  will  bring,  on  terms  named ;  and 
where  P.  agreed,  on  his  part,  after  paying  all 
costs  and  charges  attending  the  sale,  together 
with  the  payment  of  the  claims  mentioned  in 
the  agreement,  to  account  to  the  said  H.  for  the 

Code  1851,  section  978,  reprinted  as  section  1827,  Re- 
vision 1860.  In  case  of  an  unconditional  assignment 
for  the  benefit  of  all  the  creditors  of  the  assignor, 
the  assent  of  the  creditors  shall  be  presumed. 

Chapter  254, Laws  of  1857,  reprinted  as  articled, 
chapter  77,  being  sections  1828  to  1841  inclasive,  of  the 
Uevlsion  of  18W,  may  be  substantially  stated  as 
follows : 

Section  1  requires  the  debtor'  or  debtors  to  annex 
to  his  assignment,  an  inventory,  under  oath,  of  his 
estate,  refil  and  personal,  of  his  creditors,  and  the 
amount  of  their  several  demands ;  but  such  inven- 
tory shall  not  be  conclusive  as  to  the  amount  of  the 
debtor's  estate :  and  the  assignment  shall  vest  In  the 
assignee  the  title  to  any  other  property  belonging 
t<>  the  debtor  at  the  time  of  making  the  assignment, 
and  comprehended  within  the  general  terms  of 
the  same.  It  also  requires  that  the  assignment  be 
acknowledged  and  recorded  in  the  county  where  the 
person  making  the  same  resides. 

Section  2  requires  the  assignee  to  give  notice  of 
the  assignment  by  publication  in  some  newspaper 
published  in  the  county,  if  any:  if  not,  then  in  the 
nearest  county  thereto,  which  publication  shall  be 
continued  six  weeks :  and  shall  also,  forthwith  send 
notice  by  mail  to  each  creditor  of  whom  he  shall  be 
informed,  directed  to  their  places  of  residence,  re- 
quiring them  to  present  their  claims,  under  oath, 
within  three  months  thereafter. 

Section  3  requires  the  filing  by  the  assignee  of  a  full 
inventory  of  the  valuation  of  the  estate  of  the  debtor, 
under  oath  or  affirmation ;  to  enter  into  bonds  to 
the  clerk  for  the  use  of  the  creditors,  in  double 
the  amount  of  the  inventoty  and  valuation,  with  one 
or  more  sureties,  to  be  approved  by  the  clerk,  con- 
ditioned for  the  faithful  discharge  of  his  duties. 

Section  4  requires  the  assignee,  at  the  expiration 
of  three  months,  to  file  with  the  clerk  a  true  and 
full  list  of  all  creditors  of  the  assignor  or  assignors, 
with  a  full  and  true  report,  setting  forth  a  true  and 
full  list,  under  oath,  of  all  such  creditors  and  their 
claims,  and  also  an  affidavit  of  publication  of  notice, 
and  a  list  of  creditors  with  their  places  of  residence 


residue  of  the  purchase-money  received  for  said 
goods  upon  the  sale,  which  agreement  was 
signed  by  the  parties ;  it  was  Tield,  that  the 
agreement  was  an  assignment  for  the  benefit  of 
creditors.  Bebb  v.  Preston,  garnishee,  1  Iowa, 
460. 

142.  Where  a  party  in  a  state  of  insol- 
vency, or  in  contemplation  thereof,  executed  to 
certain  creditors,  at  the  same  time,  without  con- 
sultation with  them,  several  mortgages  and 
deeds  of  trust  of  all  his  property,  not  exempt 
from  execution  —  each  instrument  covering  the 
same  property,  and  reciting  that  it  is  subject 
to  the  prior  conveyance — and  caused  the  same  to 
be  filed  for  record  on  the  same  day,  five  minutes 
time  intervening  between  the  filing  of  each ;  it 
was  held,  that  the  transaction  constituted,  in 
legal  effect,  a  general  assignment,  and  not  being 
made  for  the  benefit  of  all  the  creditors  alike, 
without  any  preference  of  one  over  another,  it 
was  void.    Burrows  v.  Lehndorff,  8  Iowa,  96. 

143.  Where  the  assignment  provided  that 
the  possession  of  the  goods  and  the  use  of  the 
storehouse  are  to  be  given  to  the  assignee, 
and  the  notes  and  accounts  transferred  to  him, 
to  the  end  and  for  the  purpose  of  executing  the 

and  the  date  of  mailing,  to  whom  notice  has  been 
sent  Ijy  mail,  duly  verified. 

Section  5  secures  to  each  creditor,  or  other  person 
interested,  the  right  to  appear  by  attorney  within 
thirty  days,  and  file  exceptions  to  the  claim  or 
demand  of  any  creditor ;  requires  the  clerk  to  give  no- 
tice to  such  creditors,  to  be  served  as  original  notices 
in  other  causes,  returnable  at  the  next  term  of  the 
district  court  of  the  county  in  which  the  cause  shall 
be  tried,  and  in  which  the  jury  may  be  Impaneled. 

Se(;tion  6  requires  dividends  to  be  paid  In  the  man- 
ner therein  prescribed. 

Section  7  gives  the  court  general  supervision  over 
the  trust. 

Section  8  provides  that  no  assignment  shall  be 
declared  fraudulent  or  void,  for  want  of  any  list  or 
Inventory  provided  for  in  the  first  section;  gives 
authority  to  the  court  to  compel  the  attendance  of 
creditors  In  person  to  answer  questions  under  oath, 
and  for  the  examination  of  debtors  under  oath. 

Section  9  provides  for  the  filing  of  additional  In- 
ventories and  for  additional  security, when  necessar>'. 

Section  10  allows  claims  upon  debts  not  due  as  well 
as  upon  those  due,  a  reasonable  abatement  of 
interest  being  made. 

Section  11  confers  upon  the  assignee  full  power 
and  authority  to  dispose  of  all  the  estate,  real  and 
personal,  to  sue  and  recover  in  the  name  of  such 
assignee,  even^^  thing  belonging  or  pertaining  to  the 
estate ;  and  generally  to  act  and  do  whatever  the 
debtor  or  debtors  might  have  done  in  the  premises  ; 
but  providing  that  there  shall  be  no  sale  of  the  real 
estate  belonging  to  the  said  trust  without  notice 
published  as  In  the  case  of  real  estate  under  execu- 
tion, unless  the  district  court  order  and  direct 
otherwise 

Section  12  provides  for  the  appointment  of  an 
assignee  in  the  event  of  the  death,  or  failure  of  the 
original  assignee  to  act. 

Section  13  requires  that  all  cases  of  assignment 
theretofore  made  which  have  not  yet  been  closed, 
to  be  reported  to  the  next  term  of  the  district  court, 
and  autnorizes  citation  upon  an  assignee  for  a  fail- 
ure to  report. 
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trust  and  the  payment  of  the  debts  as  fast  as 
possible,  and  as  they  become  due,  does  not  by 
this  language,  give  a  preference  to  any  creditor 
by  reason  of  his  debt  first  falling  due.  Meeker 
V.  Sanders,  6  Iowa,  61. 

14^  Anent  of  oreditors:  when  presumed. 
The  assent  of  creditors  to  an  unconditional  as- 
signment of  the  property  of  a  debtor,  is  pre- 
sumed. Price,  asrignee,  v.  Parker,  11  Iowa,  144. 

146. it  is  not  presumed  as  to  a  con- 
ditional assignment.  WiUiama  ▼.  Qartrell,  et  cU., 
4  G.  Or.  287. 

146.  Presumptions.  .In  the  absence  of  any 
showing,  it  will  not  be  presumed  that  an  assign- 
ment for  the  benefit  of  creditors  does  not  con- 
vey all  the  property  of  the  assignor  liable  to 
the  assignment  of  his  debts.  Meeker  v.  Sanders, 

6  Iowa,  61. 

147.  Failure  to  appoint  trustee.  That  a 
debtor  has  failed  to  appoint  a  trustee,  as  con- 
templated by  law,  will  not  render  a  conveyance 
valid,  which,  Jbut  for  such  omission,  would  have 
been  invalid  as  a  general  assignment,  giving 
preference  to  creditors.  Burrows  v.  Lehndorff, 
8  Iowa,  96. 

148.  Effect  of  conferring  discretion  on  trustee. 
The  authority,  in  a  deed  of  assignment,  to  the 
assignee  to  take  such  steps  for  the  sale  and  dispo- 
sition of  the  goods  as  he  may  deem  proper,  does 
not  show  an  intent  to  hinder  and  delay  creditors. 
Meeker  v.  Sanders,  6  Iowa,  61 ;  Berry,  assignee, 
V.  Ilayden,  7  Ibid.  469. 

149.  Authority  to  collect  notes,  accounts 
and  other  demands,  or  so  much  thereof  as  is 
collectible,  and  to,  compound  said  choses  in 
action,  taking  a  part  for  the  whole  when  he 
shall  deem  it  expedient  so  to  do,  does  not  render 
the  assignment  void.  Berry,  assignee,  v.  Hayden 

7  Iowa,  469. 

160.  A  clause  directing  the  sale  of  the 
assigned  property  "when  convenient,  and  as 
soon  as  it  can  be  done  without  material  sacri- 
fice," is  not  a  badge  of  fraud,  and  does  not 
operate  to  render  the  assignment  void.  Wooster, 
Templin  &  Co.  v.  Stanfidd  and  Brobst  and 
French,  garnishees,  11  Iowa,  128. 

e.  Of  partial  assignments  and  conveyances  made 
in  payment  of  debts. 

161.  At  common  law.  At  common  law,  as 
settled  by  both  the  English  and  American 
authorities,  a  debtor  in  failing  circumstances 
may  dispose  of  his  property  in  trust  for  the 


benefit  of  his  creditors,  and  may,  by  such  con- 
veyance, or  otherwise,  give  preference  in  pay- 
ment to  one  creditor  before  another.  Lambson 
dk  Powers  V.  Arnold,  garnishee,  19  Iowa,  680 ; 
Johnson  V.  McOrew  et  al,  11  Iowa,  151 ;  Pet- 
riken  v.  Davis,  Mor.  296. 

162.  Under  the  statute:  general  transfer. 
Section  1826,*  Revision  of  1860,  does  not  make  a 
general  transfer  of  property  invalid ;  it  relates 
only  to  general  assignments,  and  uses  the  latter 
word  in  its  technical  sense.  There  is  nothing 
in  the  statute  which  affects  the  right  of  the 
creditor  to  make  a  partial  assignment  as  it 
exists  at  common  law.  Lambson  <&  Powers  v. 
Arnold,  19  Iowa,  479. 

163.  Power  of  debtor  to  sell  or  mortgage 
in  pa3rment  or  seciuity  of  a  particular  debt. 

The  statute  prohibits  preferences  in  general 
assignments  of  property,  in  contemplation  of 
insolvency,  but  it  does  not  limit  or  affect  the 
right  of  an  insolvent  debtor,  or  one  contem- 
plating insolvency,  to  sell  or  mortgage  bona  fide 
a  part,  or  all,  of  his  property,  to  one  or  more  of 
his  several  creditors,  in  payment  or  security  of 
a  particular  debt  or  debts,  though,  practically, 
such  sale  or  mortgage  may  defeat  all  creditors 
other  than  the  grantee.  Lambson  <fc  Powers, 
V.  Arnold,  19  Iowa,  479 ;  Cole  v.  Bealliam,  13 
Ibid.  551  ;  Cowles  dt  Co.  v.  Resketis,  1  Ibid.  682 ; 
Johnson  V.  McG-rew  et  al.,  11  Ibid.  151 ;  Fromme 
V.  Jones,  18  Ibid.  475  ;  WhiUaker  v.  Lindley,  14 
Ibid.  598 ;  Buell  v.  Buckingham  db  Co.,  16  Ibid. 
284;  Davis  dh  Co.  v.  OibbonM  Ibid.  257  ;  FarraU 
db  Co.  V.  Uoward  db  Co.,  garnishees,  26  Ibid.  881. 

164  It  is  competent  for  a  debtor  to  pay 
a  part  of  his  creditors  in  full,  to  secure  others  by 
a  deed  of  trust  or  mortgage  on  his  property,  to 
make  a  partial  assignment  of  still  other  property 
for  the  benefit  of  certain  other  creditors,  with 
or  without  preferences,  and  afterward  make  a 
general  assignment  of  the  remainder  of  his 
property  for  the  benefit  of  all,  pro  rata.  Lamb- 
son dk  Powers  v.  Arnold,  19  Iowa,  479  ;  Lyon  v. 
Mcllvain,  24  Ibid.  9. 

*  Section  1826.  (977.)  No  general  as-signment  of 
property  by  an  insolvent,  or  In  contemplation  of  In- 
solvency, for  the  benefit  of  creditors  or  the  assignor 
shall  be  valid  unleas  it  be  made  for  the  benefit  of  all 
his  creditors  in  proportion  to  the  amount  of  their 
respective  claims. 

Sec.  1827.  (978.)  In  the  case  of  an  unconditional 
asslfmment  of  property  for  the  benefit  of  all  the 
creditors  of  the  assignor  the  assent  of  the  creditors 
shall  be  presumed. 

The  flgiirrs  In  brackets  denote  sections  as  they 
stood  in  Code  of  1851.  They  are  reprinted  as  sections 
2116,  2110,  Code  of  1873. 
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166.  A  debtor  in  insolyent  circumstances  ma^ 
pay  or  secure  the  claims  of  part  of  his  creditors 
to  the  exclusion  of  others.  All  his  property 
may  be  given  in  payment  or  security  to  one, 
and  the  transaction  will  not  be  considered  fraud- 
ulent or  void,  as  being  in  contravention  of 
chapter  77  of  the  Revision,  relating  to  general 
assignments.  Davis  dh  Co.  v.  Gibbon,  24  Iowa,  257. 

166.  Intent  to  defraud :  notioe.  Such  a  s&le 
made  with  the  intention  to  defraud  creditors, 
is  not  invalid,  if  such  intention  was  not  known 
to  the  grantee.  Hutcfiinson  <&  Co,  v.  Watkins 
17  Xowa,  475 ;  Lambwn  <&  Poioers  v.  Arnold^ 
19  Ibid.  479. 

167.  Execution  of  conveyance  at  time  of 
general  assignment.  That  a  conveyance  of  real 
estate  to  one  creditor  in  payment  or  security  of 
his  debt,  was  executed  by  a  debtor  at  the  same 
time  he  executed  a  general  assignment  for  the 
benefit  of  his  creditors,  does  not  make  the  two 
conveyances  parts  of  but  one  transaction. 
Lambson  &  Powers  v.  Arnold,  19  Iowa,  479. 

168.  A  mortgage  of  property  situated  in  this 
State  was  not  rendered  invalid  by  the  execution 
on  the  same  day,  in  another  State  of  a  gen- 
eral assignment,  with  preference  of  property 
in  the  latter  State.  Lyon  v.  Mcllvain,  24  Iowa. 
9  ;  following  Lambson  <&  Powers  v.  Arnold,  19 
Ibid.  479.  Compare  with  Loring  v.  Pario,  10 
Iowa,  283,  supra,  Div.  "general  assignments." 


d.  Of  tlie  assignee  or  trustee, 

169.  Rights  of  assignee.  An  assignee  in  a 
general  assignment  for  the  benefit  of  creditors, 
takes  the  property  of  his  assignor  subject  to  all 
the  equities  existing  against  it  in  favor  of  third 
parties.  He  merely  stands  in  the  shoes  and 
succeeds  only  to  the  rights  of  his  assignor. 
Roberts  v.  Austin,  Corbin  <fe  Co.,  26  Iowa,  316. 

160.  The  assignee  is  the  agent  of  the 
assignor,  and  of  the  beneficiaries  of  the  trust, 
and  is  not  interested  as  a  bona  fide  purchaser  in 
an  absolute  conveyance.  Buble  v.  McDonald, 
18  Iowa,  493. 

161.  Creditor  or  Joint  debtor  may  aot  A 
creditor  or  joint  debtor  of  the  assignor  may  act 
as  assignee.  Wooster,  Temple  db  Co.  v.  Stanfield 
and Brobst  and  French,  garnishees,!!  Iowa,  128. 

162.  Acceptance  of  the  trust:  replevin.  En- 
tering into  the  possession  of  the  property  as- 
signed, by  the  assignee,  operates  as  an  accept- 
ance of  the  trust ;  and  he  may  thereafter,  and 


before  the  filing  of  an  inventory  or  bond,  bring 
an  action  of  replevin  for  the  recovery  of  the  prop- 
erty assigned.  Price,  assignee,  v.  Parker,  11 
Iowa,  144. 

163.  Neglect  of  assignee.  Neglect  of  duty 
by  the  assignee,  or  a  misapplication  of  the  trust 
funds,  will  not  render  an  assignment  void. 
Meeker  v.  Sanders,  6  Iowa,  61 ;  Savery  v.  Spauld- 
ing,  8  Ibid,  239. 

16^  Removal  of  assignee :  statute  constmed. 
Where  an  assignee,  under  an  assignment  for 
the  benefit  of  creditors,  filed  a  bond  as  required 
by  law  and  also  an  inventory  and  appraisement 
of  the  assigned  property,  sworn  to  by  two  dis- 
interested persons,  the  county  judge  possesses 
no  power  or  authority,  under  the  act  entitled 
"An  act  to  amend  chapter  62,  title  13,  of  the 
Code  of  Iowa,  and  to  close  up  assignments  for 
the  benefit  of  creditors,"  approved  January  29, 
1857,  to  remove  the  assignee,  and  appoint  a  new  ' 
one.    Drain  et  al.  v.  Mickel,  8  Iowa,  438. 

166.  The  power  conferred  upon  the  county 
judge,  by  section  12  *  of  said  act,  is  to  be  exer- 
cised  when  there  is  danger  of  a  failure  of  the 
trust,  and  not  when  there  is  merely  an  imperfect 
or  defective  performance  of  the  duties  pre- 
scribed. Ibid. 

e.  Of  evidence  in  actions  relating  to  assignmetUs. 

166.  Admissions  of  assignor.  The  declara- 
tion of  an  assignor  as  to  the  amount  of  goods 

*  The  following  is  the  section  referred  to,  being 
§  1839  of  the  Revision  of  1860,  and  reprinted  as 
§2128,  Code  of  1873: 

Section  1889.  02.)  That  In  case  any  assignee  shall 
die  before  the  closing  of  his  trust,  or  In  case  any 
assignee  shall  fall  or  neglect  for  the  period  of  twenty 
days  after  the  making  of  any  assignment,  to  file  an 
inventory  and  valuation,  and  give  oonds  as  required 
by  this  act,  It  shall  be  the  duty  of  the  county  Judge 
of  the  county,  where  such  assignment  may  be  re- 
corded, on  the  application  of  any  person  Intrusted  as 
creditor  or  otherwise,  to  appoint  some  one  or  more 
discreet  and  qualified  person  or  persons  to  execute 
the  trust  emoraced  In  such  assignment ;  and  such 
person  or  persons,  on  giving  bond  with  sureties,  as 
required  above  of  the  assignee  or  assignees  named 
in  such  agreement,  shall  possess  all  the  powers 
thereby  and  by  this  act  conferred  upon  such  assignee 
or  assignees,  and  shall  be  subject  to  all  the  duties 
hereby  Imposed,  as  fully  as  though  he  or  they  are 
named  in  the  assignment;  and  in  case  any  security 
shall  be  discovered  to  be  insufficient,  or  on  com- 
plaint before  the  district  court,  it  should  be  made 
to  appear  that  any  assignee  or  assignees  are  guilty  of 
wasting  or  misapplying  the  trust  estate,  said  district 
court  may  direct  and  require  the  giving  additional 
security,  and  may  remove  such  assignee  or  asslfifnees, 
and  may  appoint  others  in  their  stead  to  fulilU  the 
duties  of  said  trust;  and  such  person  so  appointed, 
on  giving  bond,  shall  have  full  power  to  execute  such 
dutiest  and  to  demand  and  sue  for  all  estate  in  the 
hands  of  the  person  or  persons  removed,  and  to 
demand  and  recover  the  amount  and  value  of  all 
moneys  and  property  or  estate  so  wasted  and  mis- 
applied, which  he  or  they  may  neglect  or  refuse 
to  make  satisfaction  for,  from  such  person  or  per- 
sons, and  his  or  their  sureties. 
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on  hand,  when  made  after  the  execution  of  the 
assignment,  are  not  admissible  in  eyidence 
against  the  assignee.  Savery  ▼.  BpatUding,  8 
Iowa.  239. 

167.  Miaoonduct  of  aadgnee.  A  breach  of 
trust  or  violation  of  duty  by  an  assignee  does 
not  a£Eect  the  question  of  the  validity  of  an 
assignment  for  the  benefit  of  creditors,  and  evi- 
dence of  such  breach  or  violation  of  duty  is  not 
admissible  to  show  that  the  assignment  is  fraud- 
ulent and  void.  Ibid, 

168.  OniuprobandL  Where  a  sale  is  attacked 
on  the  ground  that  It  was  made  without  con- 
sideration, and  for  the  purpose  of  defrauding 
creditors,  and  the  allegations  of  the  bill  are 
positively  denied  by  the  answer,  the  burden 
of  proof  is  upon  the  complainant,  and  when  the 
cause  is  heard  upon  the  bill  and  answer  alone, 
the  bill  should  be  dismissed.  Johnson  v. 
McChreWy  11  Iowa,  151. 

169.  Parol  eividence.  Instruments  of  writing 
conveying  property  to  creditors,  to  secure  the 
payment  of  money  advanced,  are  but  assign- 
ments  to  creditors ;  and  where  they  do  not  defi- 
nitely specify  the  sum  due,  parol  evidence  is 
admissible  to  show  the  true  amount  of  the  debts. 
PlaU  V.  Hedge  di  Go,,  8  Iowa,  886. 

170.  In  an  action  of  trespass,  where  the 
material  question  is,  whether  an  assignment  was 
made  with  the  intent  to  hinder  and  delay 
creditors  of  the  assignor,  and  is  therefore  void, 
a  question  to  a  witness,  whether  a  cellar  was 
a  proper  place  to  store  goods,  is  immaterial  and 
irrelevant.     Saverp  v.  Spaitlding,  8  Iowa,  239. 

171.  Tlie  aufiicienoy  of  evidence  to  show 
a  general  assignment  invalid  as  preferring  cred- 
itors, considered  and  determined.  Orates  &  Co. 
v.  Alden  et  al,,  13  Iowa,  573. 
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IN  Actions  on  Bonds. 
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I.  Causes   for  Attachment  and  the  Pro- 
ceeding Generally. 

1.  What  should  be  averred.  A  petition  for 
an  attachment  under  section  1848,  Code  of  1851,* 
should  aver  one  of  the  following  facts:  1.  That, 
as  plaintifi*  verily  believes,  the  defendant  is  a 
foreign  corporation,  or  is  acting  as  such ;  or,  2. 
Is  in  some  manner  about  to  dispose  of  his  prop- 
erty with  intent  to  defraud  his  creditors;  or, 
3.  Is  in  some  manner  about  to  remove  his  prop- 
erty out  of  the  State,  without  leaving  sufficient 
remaining  for  the  payment  of  his  debts,  with 
Intent  to  defraud  his  creditor ;  or,  4.  Has  dis- 
posed of  his  property  in  whole  or  in  part,  with 
intent  to  defraud  his  creditors ;  or,  6.  Has 
absconded  so  that  ordinary  process  cannot  be 
served  upon  him.  Loekhard  db  Co.  v.  Eaton,  8  G. 
Gr.  543. 

2.  I>ijii>08iticn  of  property :  under  Code 
of  1861.  That  a  debtor  about  to  dispose  of 
his  property,  or  remove  the  same  out  of  the 
State,  without  leaving  sufficient  remaining  for 
the  payment  of  his  debts,  was  not,  under  sec- 
tion 1848,  Code  of  1851,  sufficient  ground  for 
an  attachment,  unless  done  with  an  intent  to 
defraud  creditors.  Lockard  &  Co.  v.  Eaton, 
3  G.  Gr.  543 ;  Boi€en  et  al.  v.  Oilkison  et  al., 

7  Iowa,  503  ;   Vandevoort  df  Co.  v.  Fanning  df 
Co.,  10  Ibid.  589 ;  PiUman  &  Bro,  v.  Searcey, 

8  Ibid.  352 ;   Chittenden  <fc  Co,  v.  Hobbs  et  al„ 

9  Ibid.  417. 


*  Sec.  1846.  The  petition  which  asks  an  attachment 
musL,  in  all  cases,  be  sworn  to.  It  must  state  that, 
as  the  affiant  verily  believes,  the  defendant  is  a 
foreign  corporation,  or  acting  as  such,  or  that  he  Is 
a  non-resident  of  the  State,  or  that  he  is  in  some 
manner  about  to  dispose  of  or  remove  his  property 
out  of  the  State,  without  leaving  sufficient  remaln- 
1ns  for  the  payment  of  his  debts,  or  that  he  has  dis- 
posed of  his  property  (in  whole  or  in  part),  with 
intent  to  defraud  his  creditors,  or  that  he  has 
absconded,  so  that  the  ordinary  process  cannot  be 
served  upon  him. 
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3.  A  petition  for  an  attachment  alleged 
"  that  the  defendant  was  about  to  dispose  of  his 
property  with  intent  to  defraud  his  creditors," 
it  was  held  to  be  a  substantial  compliance  with 
the  statute  and  sufficient.  Drake  v.  nager,  10 
Iowa,  556. 

4.  Under  Revision  of  1860.  Under  sec- 
tion 3174*  of  the  Revision  of  1860,  when  a  party 
asks  an  attachment  upon  the  ground  that 
defendant  is  "  about  to  dispose  of,  or  remove  his 
property  out  of  the  State,  without  leaving  suffi- 
cient remaining  for  the  payment  of  his  debts," 
it  is  not  necessary  to  aver  that  it  was  with  the 
intention  to  defraud  creditors.  The  Branch  of 
tJie  State  Bank  of  Iowa  Y,  White  et  a^.,  12  Iowa, 
141 ;  SherriU  v.  Fay,  14  Ibid.  292 ;  Mingus  v. 
McLeod,  25  Iowa,  452.t 

6.  Removal  of  property  beyond  the  State. 
An  allegation  in  a  petition  for  attachment  that 
the  "  defendant  is  in  some  manner  about  to  dis- 
pose of  his  property  without  leaving  sufficient  re- 
maining for  the  payment  of  his  debts,"  is  insuffi- 
cient to  authorize  the  writ,  under  the  third  clause 
of  section  3174  of  the  Revision  of  1860.  The 
removal  or  dispositiou  beyond  the  State,  men- 

♦  Section  3174,  Revision  of  1860,  supersedes 
section  1848,  Code  of  1851,  and  is  as  follows : 

8ec.  3174.  The  petition  which  asks  an  attachment 
must,  In  all  cases,  be  sworn  to.  It  must  state:  1. 
That  the  defendant  Is  a  foreign  corporation,  or 
acting  as  such  :  or,  2.  Tha  the  is  a  non-re^tident  of  the 
State;  or,  3.  That  he  is  In  some  manner  about  to  dis- 
pose of  or  remove  his  property  out  of  the  State, 
without  leaving  sufficient  remaining  for  the  payment 
of  his  deblM ;  or,  4.  That  he  has  disposed  of  his  pr<  p- 
erty  (in  whole  or  in  part)  with  intent  to  defraud  his 
creditors ;  or,  5.  That  he  has  absconded,  so  that  the 
ordinary  procens  cannot  be  served  upon  him  ;  or,  6. 
That  he  is  about  to  remove  permanently  out  of  the 
county,  and  his  property  therein  not  exempt  from 
execution,  with  which  he  refu8e8  to  payor  to  secure 
the  debt  due  to  the  plaintiff  residing  in  such  county  ; 
or,  7.  That  he  Is  about  to  remove  permanently  out 
cf  the  State  and  refuses  to  pay  or  secure  the  debt  of 
the  plaintiff. 

+The  following  extract  from  the  opinion  in 
this  case,  delivered  by  Mr.  Justice  Wright,  will 
serve  to  explain  the  ruling  therein  made,  as  well 
as  those  made  under  section  1848,  Code  of  1851. 

•*  Wright,  J.— The  objection  in  this  case  goes  to 
the  sufficiency  of  the  causes  for  the  writ,  contained 
In  plaintiff's  petition,  which  Is  ^  that  said  defendant 
is  in  some  manner  about  to  dispose  of  his  property 
without  leavlngsufficient  remaining  for  the  payment 
of  his  debts.'  And  we  are  to  determine  whether 
this  is  sufficient  under  the  third  clause  of  section 
3174  of  the  Revision,  which  requires  the  affiant  to 
state  *that  he  (defendant)  is  in  some  manner  about 
to  dispose  of  or  remove  his  property  out  of  the  State, 
without  leaving  sufficient  remaining  for  the  payment 
of  his  debts.  For  the  present  it  la  sufficient  to  hold 
that  this  affidavit  does  not  comply  with  the  statute, 
without  undertaking  to  decide  any  and  every  possi- 
ble case  which  might  or  might  not  come  up  to  its 
requirements.  Some  of  the  reasons  for  this  conclu- 
sion may  be  stated. 

The  corresponding  section  of  the  Code  of  1851 
(184H),  did  not  divide  and  state  In  numerical  order,  as 
doi'stho  one  in  the  Revision  (3174).  the  several  caus<»s 
for  an  attachment.    Its  exact  meaning  was  difficult 


tioned  in  said  clause,  must  be  stated.  Ming  us 
V.  McLeod,  2o  Iowa,  452.t  Followed  in  Bundy  v. 
McKee,  29  Ibid.  253. 

6.  Nor  will  an  amendment,  filed  after  the 
issuing  of  the  writ,  stating  that  defendant  is  in 
some  manner  about  to  dispose  of  or  remove  his 
property  out  of  the  State,  sustain  the  writ  al- 
ready issued.  It  should  have  stated  that  the 
cause  alleged  existed  at  the  time  the  action  was 
commenced  or  the  writ  issued.  Ibid. 

7.  Refdaal  to  seoore  plaintaff.  Under  the 
act  entitled  "  An  act  to  amend  section  1848  of 
the  Code  of  1851,"  approved  June  24, 18534  the 
debtor  had  a  right  to  elect,  whether  he  would 
pay  or  secure  the  debt  with  property  not  exempt 
from  execution,  and,  if  he  is  willing  to  do  either, 
there  is  no  such  wrong  intent  or  purpose  as  will 
warrant  an  attachment.  Drummond  v.  Stewart, 
8  Iowa,  341. 

8. The  execution  of  a  chattel  mortgage 

by  a  debtor  to  a  creditor,  upon  property  which 
is  subject  to  prior  liens  of  the  same  kind,  if 
done  by  the  debtor,  without  the  knowledge  or 
request  of  the  creditor,  and,  if  not  accepted  by 
him,  is  not  such  a  giving  of  property  in  pay. 

of  ascertainment  alike  to  the  profession  and  the 
bench.  Of  this  the  cases  of  L(tckard  r.  EaJUm^  3 
Greene.  543:  Danfnrth  v.  Carter,  1  Iowa,  5S2;  and 
Bnwen  v.  OU/riNon,  7  Ibid.  503,  furnish  abundant  evi- 
dence. The  first  case  (decided  in  1852),  ruled  that  the 
alleged  contemplated  disposition  must  be  accom- 
panied with  the  intent  to  defraud,  a  ruling  which  we 
feel  justifled  In  saying  was  never  approved  by  a  ma- 
jority of  the  profession.  It  was  afterward  (m  185P) 
lollowed,  because  it  had  been  acted  upon  for  several 
years,  and  because  to  change  would  be  fraught  with 
greater  evils  than  to  abide  by  what  was  believed  to 
be  an  erroneous  construction  of  the  statute.  7  lowii, 
ifupra. 

^  Thus  the  matter  stood  until  the  adoption  of  the 
Revision,  when  it  would  seem  that  the  legislature, 
as  if  aware  of  the  obscurity  of  the  old  law,  enacted 
the  section  under  consideration,  stating,  dividing 
and  numbering  the  causes  for  an  attachment,  from 
one  to  seven  Inclusive.  As  thus  divided.  It  will  be 
seen,  that,  by  the  third  clause,  an  intention  to  de- 
fraud In  the  alleged  contemplated  disposition  is 
not  necessary.  The  cardinal  element  of  the  act  on 
the  part  of  the  defendant,  which,  by  this  clause, 
gives  the  attachment,  is  the  removal  of  the  property 
beyond  the  reach  of  the  pn>ces8  of  our  courts,  with- 
out leaving  sufficient  remaining  for  the  payment  of 
debts.  Huch  an  act  the  law  regards  as  so  prejudicial 
to  the  rights  of  the  creditor  as  to  entitle  him  to  an 
attachment.  There  may,  in  such  cases,  be  no  actual 
fraud,  and  yet  the  act  partakes  of  legal  fraud  to  such 
an  extent  that  it  was  esteemed  good  ground  for  the 
writ." 

t  Chapter  84,  Laws  of  1852-3,  amending  section 
1848,  Code  of  1851,  is  as  follows : 

*'  That  in  addition  to  the  causes  for  which  attach- 
ment may  Issue  as  prescribed  In  said  section,  such 
writ  shall  be  authorized  upon  the  plaintiff's  state- 
ment in  his  petition,  sworn  to  as  therein  required, 
that  the  defendant  is  about  to  abscond  to  the  Injury 
of  his  creditors,  or  that  he  has  property,  goods,  or 
money,  or  lands  and  tenements,  or  chowa  in  acthm^ 
not  exempt  from  execution,  which  ho  refuses  to 
give  either  in  payment  or  security  of  said  debt." 
This  act  was  subsequently  repealed. 
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ment  or  security  of  the  debt  as  the  law  requires, 
in  order  to  preclude  an  attachment.  Burratos 
V.  Lehndorff,  8  Iowa,  96. 

9.  Under  this  act  it  was  the  refasal  to 
giTe  property  in  payment  or  security  which 
gave  the  right  of  attachment,  and  not  the  mere 
inability  to  do  so  because  of  being  absent  from 
such  property.    Hart  v.  Cummins,  1  Iowa,  664. 

10.  The  refusal  was  the  essential  act;  no 
further  intent,  or  allegation  of  intent,  was 
necessary.    BaUs  t.  Robinson,  8  Iowa,  818. 

11.  Allegationfl:  not  inoondBtent.  An  alle- 
gation that  the  defendant  has  disposed  of  the 
whole  of  his  property,  with  the  intent  to  defraud 
his  creditors,  and  that  he  has  property  not  ex- 
empt from  execution,  which  he  refuses  to  give 
in  payment  or  security  of  plaintiff's  demand, 
are  not,  in  a  legal  sense,  inconsistent.  HoUotoay 
V.  Herryford,  9  Iowa,  353. 

12.  In  actions  for  tort  Under  the  act  enti- 
tled "  An  act  to  amend  section  1848  of  the  Code 
of  1851,"  approved  January  24, 1863,  the  plain- 
tiff ifl  not  entitled  to  an  attachment  in  an 
action  for  a  tort»  on  the  ground  that  the  defend- 
ant had  property,  goods,  money,  lands  or 
choses  in  action,  not  exempt  from  execution. 
which  he  refuses  to  give  either  in  payment  or 
security  for  a  debt.  Raver  v.  Webster  et  al.,  8 
Iowa,  502. 

13.  Where  plaintiff's  claim  is  immature: 
non-reeidenoe.  Section  1852,  Code  of  1851,* 
applies  only  to  cases  in  which  a  debt  is  not  due, 
and  in  which  the  debtor  contemplates  removing 
from  the  State  without  making  any  arrange- 
ment to  secure  its  payment,  and  not  to  cases  in 
which  the  debtor  is  a  non-resident  of  the  State 
merely.     Pitkins  et  al,  v.  Boyd,  4  G.  Gr.  255. 

1^  General  ruXe.  The  writ  can  issue  in  an 
action  on  a  claim  not  due,  only  when  one  or 
more  of  the  causes  defined  by  the  statute  are 
alleged  in  the  petition.  Stacy  &  Tlumhos  v 
Stiehton,  9  Iowa,  399. 

15.  Judgment.  No  judgment  can  be  ren- 
dered in  an  action  on  a  claim  not  due,  if  a 
proper  showing  for  an  attachment  is  not  made 
in  the  petition.  Wadsworth  &  Wells  v.  Cheeny 
A  Wilson,  10  Iowa,  257. 

♦Section  1852,  Code  of  1851,  is  reprinted  as  sec- 
tion 3168,  Rev.  1860,  as  follows : 

^*The  property  uf  a  debtor  may  be  attached  pre- 
Tioiis  to  the  time  when  the  debt  becomeH  due,  when 
nothinK  but  time  Is  wanting  to  fix  an  abRolnte  in- 
debtedness, and  when  the  petition,  in  addition  to 
that   fact,  states:    1.  That  the  defendant  Is  about 


16. particular  caae.    In  an  action  on   a 

note  not  yet  due,  where  the  attachment  was 
issued  upon  an  allegation  that  the  defendants 
were  about  to  dispose  of  their  property  without 
leaving  sufficient  remaining  for  the  payment 
of  their  debts,  the  answer  admitted  the  execu- 
tion of  the  note,  but  denied  the  allegation  upon 
which  the  attachment  was  issued.  Held,  that 
judgment  could  not  be  rendered  upon  the  notes 
without  a  trial  upon  the  issues  joined,  and  that 
the  finding  for  the  defendant  upon  such  issue, 
as  to  the  note  not  due,  was  a  sufficient  defense. 
Crewet  al.  v.  McClung,  4  G.  Gr.  153. 

17.  For  debt  secured  by  mortgage.  In  an 
action  for  a  sum  due  and  for  the  foreclosure  of 
a  mortgage,  executed  to  secure  the  same,  the 
petition  alleged  that  the  property  mortgaged 
was  not  sufficient  security  for  the  amount  of  the 
claim,  and  prayed  for  an  attachment  for  suffi- 
cient cause,  upon  which  a  writ  was  issued, 
under  which  the  property  was  attached  sufficient 
to  secure  the  balance  which  was  not  secured  by 
mortgage,  it  was  Jield,  that  the  writ  was  properly 
issued,  and  the  court  did  not  err  in  refusing  to 
dissolve  the  attachment.  Baldwin  v.  Buchanan, 
10  Iowa,  277. 

18.  Remedy  must  he  substantially  pursued. 
The  remedy  by  attachment  is  in  derogation  of 
the  common  law  and  must  be  substantially  fol- 
lowed. Musgrave  v.  Brady,  Mor.  456 ;  l\ffany 
V.  Ghner,  8  G.  Gr.  387;  WUkie  <fc  TuUer  v.  JoTies, 
Mor.  97. 

1^.  In  proceedings  in  rem.  Though  the 
statute  regulating  proceedings  in  rem  should 
be  strictly  pursued,  still  the  strictness  should 
not  be  such  as  to  suspend  the  law  and  leave  the 
attachment  creditor  remediless.  Bretney  v. 
Jones,  1  G.  Gr.  366. 

20.  In  Equity.  An  attachment  may  be 
issued  in  a  proceeding  in  chancery  for  proper 
cause  shown,  the  same  as  in  an  action  at  law. 
Crouch  V.  Crouch,  9  Iowa,  269. 

21.  By  the  State.  SemUe  that  the  State  may 
issue  an  attachment  in  no  action  but  upon  an 
appeal  bond.  The  State  of  lotoa  v.  Oorley  dh 
Cloud,  2  Iowa,  52. 

22.  Parties :  interested  in  property  attached. 
A  party  who  is  the  legal  owner  of  real  estate 

to  dispose  of  his  property  with  Intent  to  defraud  his 
creditors :  or.  2.  That  ho  Is  about  to  remove  from  the 
State,  and  refuses  to  make  any  arranfrements  for 
securlnsr  the  payment  of  the  debt  when  it  falls  due, 
and  which  contemplated  removal  was  not  known  to 
the  plaintiff  at  the  time  the  debt  was  jontracted." 
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attached  as  the  property  of  another  person,  who 
is  a  non-resident,  has  no  right  to  be  made  a  party 
defendant  to  the  suit  on  his  own  motion  ;  nor  is 
he  a  proper  party  in  order  to  oust  the  court  of 
jurisdiction  as  to  the  other  defendant.  Loving 
V.  Hides,  8  Iowa,  427. 

23. other  creditoxv.     Creditors    cannot, 

on  their  own  motion,  be  made  parties  defendant 
to  an  attachment  proceeding  on  the  ground  of 
collusion  between  plaintiff  and  defendant,  and 
be  permitted  to  resist  plaintiff's  claim,  or  right 
to  the  attachment.  Whipple  v.  Cass,  8  Iowa, 
126. 

2^  A  creditor  of  a  partnerBhip  cannot  alone, 
by  a  writ  of  attachment,  oast  a  creditor  of  an 
individual  member  of  the  firm  from  his  prior 
attachment.  The  partnership  creditor  has  no 
lien  which  he  can  enforce  alone  by  an  attach- 
ment. Scudder  v.  Belashmut,  garnis/iee,  7  Iowa, 
89. 

26.  Attachment  against  one  of  several  de- 
fendants. Where  an  afflidavit  is  made  for  a  writ 
of  attachment  against  only  one  of  two  joint 
debtors,  and  does  not  show  that  the  other  Is 
insolvent,  is  a  non-resident,  or  has  absconded, 
the  attachment  against  the  one  should  be 
quashed.  Courrier  et  cU.  v.  Cleghom  et  al.,  3  G. 
Gr.  523 ;  Ogilvis  et  (U.  v.  Washburn  etcU.,^  Ibid. 
548. 

26.  It  may  issue  against  one  of  several  defend- 
ants when  it  is  shown  that  he  is  a  non-resident 
of  the  State,  and  that  his  co-defendants  ase 
insolvent.  Smith,  Twogood  db  Co.  v.  Cooper  db 
Clark,  9  Iowa,  376. 

27.  Prior  oasea  overruled.  In  an  action 
against  the  joint  and  several  makers  of  a 
promissory  note,  an  attachment  may  be  issued 
against  the  property  of  but  one,  without  any 
allegation  or.  showing  of  the  non-residence  or 
insolvency  of  the  other  defendants.  Chittenden 
<fc  Co,  V.  Hobbs  et  al.,  9  Iowa,  417 ;  overruling 
Courrier  et  al.  v.  Cleghom  et  al.,  supi^a,  and 
OgUvie  et  al.  v.  Washburn  et  al. 

28.  Settroff :  4amages  on  bond.  When  a  writ 
of  attachment  is  sued  out  by  separate  petition, 
filed  after  the  commencement  of  the  original 
suit,  damages  sustained  by  reason  of  the  wrong- 
ful suing  out  of  such  writ,  cannot  be  pleaded 
as  an  offset  to  plaintiff's  claim,  but  when  an 
affidavit  for  the  writ  is  filed  with  the  petition 
in  the  original  action  and  the  writ  is  sued  ont 
at  the  commencement  thereof,  if  it  is  wrongfully 
done,  \h,e.  damages  sustained  by  the  defendant 


therefrom  constitute  a  claim  against  the  plain- 
tiff, and  may  be  set  off  against  his  demand. 
Reed  v.  Chubb  Bros.,  Barrows  <fe  Co.,  9  Iowa,  178. 

29.  Where  the  jury  found  for  the  plaintiff 
upon  his  cause  of  action  and  rendered  a  special 
verdict  that  the  attachment  was  wrongfully  sued 
out,  assessing  the  damages  of  the  defendant 
therefor  at  $10 ;  the  court  properly  refused  the 
judgment  upon  the  special  verdict  and  also 
properly  refused  to  quash  the  attachment.  VeOhs 
V.  Hagge,  8  Iowa,  168. 

30.  Statute  oonstrued.  The  second  section  of 
the  attachment  act*  which  authorizes  an  issue 
and  a  jury  trial  of  the  facts  upon  which  the 
attachment  was  issued,  was  not  repealed  by  the 
amendatory  act  of  1846.  Lewis  v.  Sutliff,  %  G. 
Gr.  186. 

31.  Purpose  of  the  law.  An  attachment  should 
be  issued  only  when  necessary  to  secure  the  pay- 
ment of  a  debt.  Courrier  et  al.  v.  Cleghom  et  al,,  3 
G.  Gr.  523 ;  OgUvie  v.  Washburn  et.  al.,  4  Ibid.  548. 

32.  The  eziatenoe  of  an  indebtedness  on  the 
part  of  the  defendant  is  an  essential  pre-requi- 
site  to  the  issuing  of  an  attachment ;  and  if  the 
writ  is  issued  when  no  indebtedness  exists,  it  is 
wrongful,  and  the  plaintiff  is  liable  for  whatever 
damages  the  defendant  has  sustained  thereby. 
Young  v.  Broadbent,  23  Iowa,  639. 

33.  What  may  be  attached.  An  attachment 
will  hold  all  chattels,  moneys  or  evidences  of 
debt,  or  any  interest  which  the  debtor  may  have 
in  them.    Robinson  v.  Moriarty,  2  G.  Gr.  497. 

34.  Is  auxiliary.  The  process  of  attachment 
is  merely  auxiliary,  and  is  intended  in  certain 
cases  to  seize  the  property  of  a  defendant  and 
hold  it  to  abide  the  suit.  After  judgment 
rendered  the  efficency  of  the  writ  is  expended, 
and  a  defect  in  the  affidavit  upon  which  it  was 
issued  is  not  sufficient  ground  for  a  reversal  of  the 
judgment.    CaroVurs  v.  CUck,  Mor.  54. 

36.  Fraudulent  conveyance.  The  delivery  of 
a  deed  to  the  recorder  for  the  use  and  benefit 
of  the  grantee,  but  without  his  knowledge  or  con- 
sent, does  not  pass  the  title  to  the  grantee  in 
such  a  manner  as  to  .cut  off  or  displace  the  rights 
of  an  attaching  creditor  which  have  intervened 
when  the  grantee  assents  to  such  delivery.  Day 
V.  Griffith,  15  Iowa,  104. 


♦Revised  Statutes  1843.  pafire  78.  section  2,  provided 
that,  upon  the  return  of  any  writ  of  attachment, 

jo  .         -      - 

allegHtious  sot  forth'  in  the  affidavit  on  which  the 
attachment  Is  sued  out  *'  in  like  manner  as  any 
other  issue  of  fact  is  tried. 


that,  upon  the  return  of  any  writ  of  attachment, 
**the  defendant  may  join  Issue  upon  the  facts  and 
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Caases  for  Attochment  and  the  Proceeding  generally. 


36.  Defect :  does  not  abate  main  case.  The 
aaxiliarjr  proceeding  of  attachment  maj  be  de- 
fective without  affecting  the  principal  case. 
Bowan  ei  al.  v.  Lamb,  4  O.  Gr.  468. 

37.  Againirt  steamboats.  The  "  act  to  prevent 
and  punish  the  owners  and  masters  of  steam- 
boats, etc./'  Laws  of  1845,*  did  not  per  9e  au- 
thorize attachment  proceedings.  An  attachment 
under  the  sixth  section  thereof  should  conform 
to  the  general  attachment  law.  £kids  v.  Pithinf 
3  G.  Gr.  77. 

38.  Soldiera*  property  statute  oonstrued. 
The  first  section  of  "  An  act  to  exempt  the  prop- 
erty of  Iowa  volunteers,  in  the  military  service 
of  the  United  States,  from  levy  or  sale/'  does 
not  exempt  property  from  levy  by  attach- 
ment. The  lien  is  merely  suspended,  not  de- 
stroyed. Hannahs  v.  Felt,  15  Iowa,  141 ;  Ryanet 
MX.  V.  Wessels,  15  Ibid.  145. 

39. naval  service.  This  act  had  no  ap- 
plication to  the  property  of  persons  engaged  in 
the  naval  service  of  the  United  States.  Abra- 
hams V.  Bartkt,  18  Iowa,  513. 

40.  Property  in  cnstodia  legis.  Under  our 
statute,  f  money  belonging  to  a  debtor,  and  in 
the  possession  of  a  court  or  officer,  may  be 
attached.    Patterson  v.  PrcUt,  19  Iowa,  358. 

41.  Diaaolution  in  attachment :  effect  of  ap- 
peal from.  An  order  dissolving  an  attachment, 
which  appears  of  record  to  be  final,  vacates  the 
lien ;  and  the  lien  is  not  revived  as  to  third 
parties  by  a  subsequent  reversal.  Harrow  et  al. 
V  Lyon,  8  G.  Gr.  157. 

42.  SembU,  that  exceptions  to  the  decision 
and  prompt  proceedings  by  writ  of  error  to 
secure  a  reversal  in  the  supreme  court,  might 
be  regarded  as  a  suspension  upon  the  final  decis- 
ion, and  operate  as  a  continuance  of  that  decis- 
ion for  the  action  of  the  supreme  court.  Ibid. 

43.  When  an  order  is  appealed  from  with- 
out unreasonable  delay,  and  a  supersedeas 
bond  is  filed,  the  decision  is  suspended ;  and 

*Law8  181!»,  chapter  23,  **An  act  to  prevent  and 
punish  the  owners  and  masters  of  steamboats  com- 
mitting trespass  upon  the  property  of  persons  living 
in  this  territory,  and  for  other  purposes."  Section 
6  provides  that  '*all  actions  brought  under  the 
provisions  of  this  act,  shall  be  by  warrant  or  attach- 
ment, and  the  master  or  owner  of  said  boat  shall  be 
held  to  ball  in  such  sum  as  the  court  before  which 
the  suit  la  instituted  shall  require,  until  all  damages 
shall  be  paid,  together  with  costs  of  suit." 

t  Chap.  13,  Laws  1862.  It  provided  ''  that  the  in- 
dividual property  of  any  rohinteer  soldier  from  the 
State  of  Iowa,  in  the  actual  military  service  of  the 
United  States,  and  not  above  the  rank  of  captain," 
should  be  exempt  from  levy  or  sale  under  any  deed 
of  trust,  mortgage,  execution,  or  order  of  sale,  dur- 
ing the  term  of  his  service  and  for  two  months  there- 

12 


upon  reversal  the  property  is  held  by  the  writ. 
Danforth,  Davis  <&  Go.  v.  Carter  d  May,  4  Iowa, 
230. 

44i  But  this  is  applicable  only  to  the  par- 
ties to  the  litigation.  Danforth,  Dams  &  Co. 
V.  Hubert  et  al.,  11  Iowa,  547, 

46.  Where  a  clerk  held  money,  proceeds 
of  a  sale  of  property  attached,  and  after  an 
order  disallowing  the  attachment,  and  before 
he  had  knowledge  of  an  intention  on  the  part 
of  plaintiff  to  appeal,  paid  the  same  to  the  at> 
tachment  defendant ;  it  was  held  that  he  was 
not  liable  to  plaintiff  for  the  amount  thereof 
upon  reversal  of  the  order.  Ibid. 

46.  lien:  when  it  attaches.  Property  is 
bound  by  writ  of  attachment  only  from  the  levy 
of  the  writ.    £uhn  v.  Graves,  9  Iowa,  303. 

47.  Natmre  of  the  right  acquired.  The  at- 
taching  creditor  can  acquire  through  attachment 
no  higher  or  better  rights  than  the  defendant 
had  when  the  attachment  was  levied,  unless  he 
can  show  some  fraud  or  collusion  by  which  his 
rights  have  been  impaired.  TJiomas  v.  HiUhouse, 
17  Iowa,  67 ;  Manny  dk  Co.  v.  Adams,  82  Ibid.  165. 

48.  lien  oannot  be  divested.  The  current 
of  authorities  seem  to  hold  that  the  levy  of  an 
attachment  upon  property  creates  a  real  lien, 
which  can  be  divested  only  by  a  dissolution  of 
the  attachment ;  and  that  while  the  legislature 
may  suspend  the  sale  of  the  same,  it  cannot  dis- 
charge the  lien  absolutely.  Hannahs  v.  Felt, 
15  Iowa,  141. 

49.  Will  prevail  against  prior  unreoorded 
deed.  Under  the  Revised  Statute  of  1843,*  a  lien 
by  attachment,  held  against  a  prior  unrecorded 
deed.    Brown  v.  TathiU,  1  G.  Gr.  189. 

60.  But  under  the  Code  of  1851, f  an  attach- 
ment or  judgment  lien  does  not  hold  over  a 
prior  unrecorded  deed.  Norton,  Jewett  and 
Busby  V.  Williams,  9  Iowa,  528,  Savery  v. 
Browning,  18  Ibid.,  246. 

after.  By  the  terms  of  the  act,  the  exemption  did 
not  continue  beyond  four  months  after  the  close  of 
the  war.  It  cUso  provided  that  where  property  had  been 
levied  upon  at  the  passoQe  of  Vie  ad^  the  officer  should 
reHease  the  levy. 

1 1.  Rev.  1800,  §9  8196,  8197  and  8270.  Code  of  1873,  M 
2976, 2977,  8051. 

*  New  Rev.  Stat.  184.%  page  209, 9  81,  provided  that  no 
deed  should  be  valid,  except  between  the  parties,  or 
between  those  who  have  actual  notice  thereof,  until 
deposited  for  record. 

t  Code  of  1851,  9  1211  (Rev.  1860,  9  2220,  Code  of  1873. 
91941).  *' No  instrument  affecting  real  estate  is  of 
any  validity  against  subsequent  purchasers  for  a  val- 
uanle  consideration  without  notice,  unless  recorded 
in  the  olBce  of  the  recorder  of  deeds  of  the  county 
In  which  the  land  lies,  as  hereinafter  provided." 
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61.  Actions  for  tort:  allowance  of  amount 
to  be  attached.  An  action  on  a  penal  bond  for 
the  recovery  of  damages  is  not  an  action  for  a 
tort,  and  an  allowance  to  the  amount  in  value 
of  the  properj,  which  may  be  attached  as  con- 
templated by  section  1851*  of  the  Code  of  1851 
is  not  necessary  to  the  issuance  of  a  writ  of 
attachment  in  such  an  action.  Lord  v.  Oaddii, 
6  Iowa.  57. 

62.  Such  allowance  is  not  .necessary  in  an 
action  upon  a  judgment  rendered  for  damages 
for  a  tort.  Johnson  db  Stevens  v.  Butler,  2 
Iowa,  535. 

53.  Or  in  an  action  for  damages  resulting 
from  the  diseased  condition  of  sheep  repre- 
sented to  be  sound.  Swan  et  al,  v.  Smith  et  al., 
26  Iowa,  87. 

5^  Actions  ex  contracto  and  ex  delicto.  In 
an  action  for  false  representations,  the  damages 
being  unliquidated,  an  attachment  should  not 
be  issued  until  the  requirements  of  §  1851,  of 
the  Code  of  1851.  (Rev.  1860,  Sec.  8177 ;  Code 
of  1873,  Sec.  2955)  have  been  complied  with. 
OcUes  V.  Reynolds,  13  Iowa,  1. 

55.  Action  to  recover  penalty  pre- 
scribed by  ordinance.  An  action  to  recover 
the  penalty  prescribed  for  the  violation  of  a 
city  ordinance,  is  not  classed  as  an  action  ex 
delicto,  but  rather  one  ex  contractu,  and,  hence, 
not  governed  by  section  3177  of  the  Revision, 
which  provides  that  if  the  demand  is  not 
founded  on  contract,  the  petition  for  an  attach- 
ment must  be  presented  to  some  judge  for  an 
allowance  of  the  amount  in  value  of  the  prop- 
erty that  may  be  attached.  The  Town  of  De- 
corah  V.  Dunston  Bros,,  34  Iowa,  360. 

56.  For  6dlure  to  deliver  or  pay  for  prop- 
erty. In  an  action  to  recover  the  value  of 
certain  wheat,  the  petition,  which  asked  an 
attachment,  alleged  that  the  plaintiff  deposited 
the  wheat  for  storage  with  defendants,  under  a 
special  contract,  the  defendants  agreeing  to 
deliver  the  wheat  to  plaintiff  on  demand  ;  and 
further  alleged  that  plaintiff  "  demanded  the 
wheat  of  defendants ;  that  they  had  before  such 
demand  sold  and  shipped  the  same  without 
authority;  that  they  could  not  and  did  not 
deliver  the  same  to  plaintiff,  and  refused  to  pay 

*Section  1851,  Code  of  1851  (reprinted  as  sec- 
tion 3177,  Rev.  1860)  in  as  follows : 

'*If  the  demand  is  not  founded  on  contract,  the 
orifrinal  petition  must  he  presented  to  some  jud^e 
of  the  supreme  or  district  court,  or  the  Judge  of  the 


him  therefor."  Held,  that  the  action  was 
founded  on  contract  and  not  on  tort,  and  that  it 
was,  therefore,  not  necessary  that  the  petition 
should  have  been  presented  to  some  judge  for 
allowance  of  amount  in  value  of  property  to  be 
attached,  as  provided  by  section  ^77  of  the  Re- 
vision.   McGinn  v.  Butler  et  al.^  81  Iowa,  160. 

57. law  applies  to  circuit  court.     The 

law  regulating  the  issuing  of  attachments  in 
cases  of  torts  applies  to  the  circuit  courts  and  the 
judges  thereof,  as  well  as  to  the  district  courts 
and  judges.    Sturman  v.  Stone,  31  Iowa,  115. 

58.  Indebtedness  must  ezisL  Indebtedness 
of  defendant  is  an  essential  pre-requisite  to  the 
issuing  of  an  attachment;  if  issued  when  no 
indebtedness  exists  it  is  wrongful,  and  the 
plaintiff  is  liable  for  whatever  damages  the 
defendant  sustained  thereby.  Young  v.  Broad- 
bent,  23  Iowa,  589. 

59.  Rights  of  attaching  creditor.  An 
attaching  creditor  can  acquire  no  greater  right 
in  property  attached  than  was  held  by  the 
defendant  at  the  time  of  the  attachment.  It  is 
accordingly  held,  where  two  persons  owned  a 
promissory  note  jointly,  and  one  of  them  sold 
and  transferred  his  interest  therein  to  the  other, 
and  suit  thereon  was,  through  inadvertence, 
commenced  thereon  in  the  name  of  both,  and 
judgment  rendered  in  their  favor  jointly,  that 
a  creditor  of  the  person  who  had  sold  and  trans- 
ferred his  interest  as  before  stated,  acquired  no 
interest  by  attaching  the  judgment.  Manny  (t 
Co.  V.  Adams  and  Adams,  82  Iowa,  165.  Ante, 
section  47. 

60.  Effect  of  defendant's  death.  The  rule 
recognized  in  some  of  the  States,  that  the  death, 
before  judgment,  of  a  defendant  whose  personal 
property  has  been  attached  in  the  proceeding, 
dissolves  the  attachment  and  passes  the  prop- 
erty to  the  adminstrator  to  be  distributed 
among  the  creditors,  does  not  prevail  in  this 
State.    Lord  v.  Alle7i,  admr,,  34  Iowa,  281. 

II.   The   Jurisdiction   of  the   CJourts   in 

Attachment. 

61.  Notice  by  publication:  under  Code  of 
1861.  In  an  attachment  suit  under  the  Code 
of  1851,  property  was  levied  upon  under  the 
writ,  a  return  of  not  found,  as  to  defendants, 


(bounty  court,  who  shall  make  an  allowance  thereon 
of  the  amount  in  value  of  the  property  that  may  be 
attached.  The  nrovislons  of  this  section  apply  only 
to  cases  in  the  diatrlct  court." 
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The  Jurisdiction  of  the  Courts  in  Attachment. 


made,  and  the  notice  duly  published  in  the 
manner  prescribed  by  statute,  and  judgment 
WIS  entered  without  any  proof  that  a  copy  of 
the  petition  was  sent  by  mail  to  the  defendant, 
and  without  any  excuse  for  not  so  sending 
the  same.  Held,  1.  That  the  district  court  did 
not  have  jurisdiction  to  render  the  judgment, 
and  that  a  sale  of  the  property  attached  there* 
onder  was  invalid,  and  should  be  canceled  at 
the  salt  of  a  subsequent  purchaser  of  the 
attachment  defendant ;  following  BroghiU  et  al, 
V.  Laah,  3  G.  Gr.  357  :  McOahen  v.  (7«rr,  6  Iowa, 
331.  2.  That  the  judgment  could  not  be  cured 
and  rendered  valid  by  supplying  the  defects  in 
the  service,  and  the  proofs  thereof,  after  it  was 
rendered.  3.  That  the  entry  of  the  judgment 
did  not  discharge  the  lien  of  the  attachment  on 
the  property  seized,  and  the  lien  attached  to  the 
same  in  the  hands  of  a  purchaser  from  the 
attachment  defendant,  after  the  entry  of  the 
judgment.    Ilodson  v.  Tibbetts  et  al.,  16  Iowa,  97. 

62.  Presnmptioii.  If  an  attachment  pro- 
ceeding is  pending  in  a  court  of  general  juris- 
diction, the  same  general  intendments  apply,  in 
regard  to  the  exercise  of  official  duties,  as  apply 
to  any  other  case  in  such  courts ;  and  where 
there  appears  to  have  been  a  writ  founded  upon 
the  requisite  affidavit,  and  the  officer  appears  to 
have  complied  with  the  mandate  of  that  writ 
by  making  the  requisite  levy,  that  levy  gives 
the  court  jurisdiction  over  the  property  at- 
tached.    Bowan  et  al.  v.  Latnb,  4  G.  Gr.  468. 

63.  Personal  service  confers  upon  the  court 
authority  to  render  judgment  in  personam; 
service  by  attachment  confers  upon  the  court 
jurisdiction  of  the  property  only.  Hedrick  <& 
OilUtpie  V.  Brandon,  9  Iowa,  319 ;  Courtney  v. 
Carr,  6  Iowa,  238. 

6^  It  ia  the  levy  of  the  writ,  and  not  the 
return,  that  gives  the  court  jurisdiction  over 
the  property.  Rowan  et  <d.  v.  Lamb,  4  G.  Gr. 
468. 

65.  Venue:  mortgage:  service  of  writ.     A 

levy  of  the  writ  of  attachment  upon  lands  in 
the  county  in  which  the  suit  was  commenced, 
in  which  the  only  interest  of  defendant,  who 
was  a  non-resident,  was  that  of  a  mortgagee,  did 
not  give  the  court  jurisdiction.  Courtney  v. 
Carr,  (J  Iowa,  238. 

66.  I«evy  in  another  county.  The  distrirt 
court  of  a  county  in  which  the  contract  by  its 
terms  is  to  be  performed,  acquires  no  jurisdic- 


tion of  the  person  of  the  defendant  in  an  action 
thereon,  by  the  attachment  of  property  situated 
in  another  county.  Hedrick  <&  OiUespie  v. 
Brandon,  9  Iowa,  319. 

67.  Service  by  levy  alone.  An  attachment 
suit  in  which  service  is  made  by  attachment 
only,  should  be  brought  in  the  county  in  which 
the  property  to  be  attached  or  some  portion  of 
it  is  situated.    Ibid. 

68.  The  attachment  of  property  in  a 
county  tn  which  defendant  does  not  reside, 
does  not  give  the  district  court  of  such  county 
jurisdiction,  to  hear  and  determine  the  cause,  if 
he  is  a  resident  of  the  State  and  demands  a 
change  of  venue.  Langvoorthy  &  Bro.  v.  Root 
10  Iowa,  260. 

69.  Ijandlords'  attachment  The  attachment 
of  the  property  of  the  lessee  does  not  give  the 
court  jurisdiction  of  the  interest  of  his  assignee 
in  the  same  property,  before  such  assignee  is 
notified,  or  his  interest  is  levied  upon  by  regu- 
lar process.  WeUs,  Pettit  <fe  Co.  v.  Sequin  db 
Johnson,  14  Iowa,  143. 

70.  Oironit  Court:  torts.  The  law  regu- 
lating the  issuing  of  attachments,  in  cases  of 
torts,  applies  to  the  circuit  courts  and  the 
judges  thereof,  as  well  as  to  the  district  court, 
and  judges.    Sturman  v.  Stone,  31  Iowa,  115. 

71.  Jurisdiction  of  Justice  of  peace:  extends 
through  county.  The  jurisdiction  of  a  justice 
of  the  peace,  in  attachment,  is  not  limited  to  the 
township  in  which  the  defendant  resides,  or  in 
which  the  property  sought  to  be  attached,  may 
be  found,  but  extends  through  the  county. 
Leversee  v.  Reynolds,  18  Iowa,  810. 

72. An  omission  to  name  the  township 

in  which  the  action  is  pending,  in  the  notices 
posted  by  the  order  of  the  court,  in  an  attach, 
ment  suit  before  a  justice,  is  not  a  fatal  defect. 
Johnson  v.  Bodge,  19  Iowa,  106. 

73. defect  in  notice.    A  defect  in  the 

original  notice,  returned  not  found,  in  a  pro- 
ceeding in  attachment  in  a  justice's  court,  does 
not  affect  the  jurisdiction  of  the  res.  Ibid. 

74. insufficient  affidavit    That  the  writ 

of  attachment  was  issued  by  a  justice  of  the 
peace  upon  an  insufficient  affidavit,  does  not 
constitute  a  valid  defense  to  an  indictment,  for 
resisting  the  execution  of  it,  when  it  is  not 
shown  that  the  justice  who  issued  the  same  had 
no  jurisdiction  of  the  main  action  to  which  it 
was  auxiliary.  The  State  of  Iowa  v.  Foster, 10 
Iowa,  43o. 
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III.  Pleadings  ajstd  Issttss  in  Attaohmsnt 

Procesdin&b. 

76.  General  rule;  An  attachment  proceeding 
Is  invalid,  unless  the  requisite  affidavit  and 
bond  are  filed.    Eads  v.  Pitkin,  8  G.  Gr.  77. 

76.  Substantial  allegations  sufficient.  If  the 
requisite  allegations  for  an  attachment  are 
clearly  stated,  it  is  not  necessary  to  follow  the 
exact  language  prescribed  by  the  statute.  Crew 
etcUy.  McClung,  4G.  Gr.  158. 

77.  Petition  and  affidavit  A  petition  for  a 
writ  of  attachment  may  be  embraced  in  the 
petition  in  the  main  action,  or  may  be  a  separate 
paper  filed  at  the  same  time.  When  the  writ 
is  sued  out,  subsequent  to  the  institution  of  the 
action,  there  must  be  a  separate  petition.  Shap- 
leigh  et'al.  v.  JRoop  et  al.,  6  Iowa,  524;  Van 
Winkle  v.  Stevens  dk  Co.,  9  Ibid.  264. 

78.  Statement  of  indebtedness.  If,  in  an 
action  commenced  by  attachment,  the  amount 
claimed  to  be  .due  is  stated  in  the  body  of  the 
petition,  it  need  not  again  be  stated  in  that  por- 
tion of  the  petition  which  asks  for  the  writ. 
Shaffer  v.  SundwaU,  33  Iowa,  579. 

79.  A  petition  for  an  attachment  which  fails 
to  state  that  something  is  due  from  the  defend- 
ant to  the  plaintiff,  and,  as  near  as  practicable, 
the  amount  thereof,  is  insufficient  to  sustain 
the  writ.  Following  BlaJdey  v.  Bird,  12  Torra, 
601;  KeUey  v.  Donnelly,  29  Iowa.  70. 

80.  Issue  to  allegations  of  cause.  The  alle- 
gations of  the  petition  or  affidavit  of  cause  for 
attachment  cannot  be  put  in  issue  as  a  mere  de- 
fense to  the  main  case,  or  for  the  purpose  of 
laying  the  ground  for  a  dissolution  of  the  at- 
tachment. Berry  v.  Gravel,  11  Iowa,  135 ; 
Churchill  et  al.  v.  FuUiam,  8  Ibid.  45  ;  Veiths  v. 
ffagge,  8  Ibid.  163  ;  Sample  v.  GhiffUh,  5  Ibid. 
376 ;  McLaren  v.  HaU  et  al.,  26  Ibid.  297. 

81.  A  motion  to  dissolve  an  attachment  can- 
not be  aided  by  affidavits  showing  that  the 
statements  of  cause  for  the  attachment  were 
not  true.  No  issue  can  be  joined  in  the  princi- 
pal suit  on  the  averment  of  facts  on  which  the 
writ  was  issued.    JSturman  v.  Stone,  31  Iowa,  115. 

82.  So  much  of  an  answer  as  presents 
such  issues  may,  on  motion,  be  stricken  from  the 
files.    Burroughs  et  al.  v.  Lehndorff,  8  Iowa,  96. 

83.  Demurrer.  The  allegations  of  cause  for 
tiie  attachment  do  not  constitute  a  part  of  the 
p<*tition  proper,  and  cannot  be  reached  by  de- 
murrer.   UodoMcay  v.  Herryford,  9  Iowa,  353. 


84.  Allegations:  refusal  to  secure  debt  In 
alleging  as  a  cause  for  attachment  that  the 
debtor  had  goods,  moneys,  lands  or  choses  in 
action  not  exempt  from  execution,  which  he 
refused  to  give  in  payment  or  security  of  the 
plaintiff's  debt,  it  was  not  necessary  to  specify 
in  what  the  property  consisted.*  Bates  v.  EMn- 
son,  8  Iowa,  318 ;  Hart  v.  Cummins,  1  Ibid.  564. 

86.  Under  act  1839.  The  affidavit  to  ob- 
tain an  attachment  must  state  that  so  much  is 
due,  and  that  the  affiant  believes  that  the  de- 
fendant is  about  to  remove  or  dispose  of  his 
property  with  intent  to  defraud  his  creditors. 
Chaney  v.  Ostrander,  Mor.  493.  f 

86.  Disposal  or  removal  of  property.  Un- 
der section  1848,  Code  of  1851,  %  an  allegation 
that  defendant  was  in  some  manner  about  to 
remove  or  dispose  of  his  property  without  leav- 
ing sufficient  remaining  for  the  payment  of  his 
debts,  was  insufficient  without  the  additional 
allegation  that  such  contemplated  disposition 
was  with  intent  to  defraud  his  creditors.  I^ock- 
ard  &  Co.  v.  Eaton,  8  G.  Gr.  543 ;  Bowen,  Mc- 
Namee  *&  Co.  v.  Gibson,  7  Iowa,  503 ;  Pittman 
db  Bro.  V.  Searcey.  8  Ibid.  352  ;  Vandee/toort  dk 
Co.  V.  Fanning  db  Co.,  10  Ibid.  589 ;  Chittenden 
db  Co.  V.  Hobhs  et  al.,  9  Ibid.  417;  WHtse  v. 
Steaims,  13  Ibid.  282. 

87. Aliter,  under  the    Revision  of  1860. 

The  Branch  of  the  State  Bank  of  Iowa  v.  White, 
12  Iowa,  141 ;  Sherrill  v.  Fay,  14  Ibid.  294 ;  JftV 
gus  V.  McLeod,  25  Ibid.  452. 

88.  Non-resident.  An  allegation  ''that  the 
defendant  is  not  an  inhabitant  of  this  State,'* 
is  equivalent  to  an  allegation  that  the  defend- 
ant is  a  non-resident  of  the  State.  WHtse  v 
Steams,  13  Iowa,  282. 

89.  Of  amount  due  ex  contractu.  After  a 
petition  setting  out  allegations,  and  a  prayer 

*  The  act  authorizing  an  attachment  on  this 
ground  has  been  repealed.  See  note  to  section  7 
supra. 

t  This  case  was  decided  under  the  *' act  allow- 
ing and  regulating  writs  of  attachment,  ap- 
proved .Taiiuary  7,  1839  (Laws  1889,  page  62), 
section  1  of  which  provided  that  the  affidavit 
should  contain  the  following  requistites  in  actions 
ex  cor\Jtractu : 

*^  1.  It  must  state  that  somethingr  Is  due  from  the 
defendant  to  the  plaintiif,  and  as  nearly  as  pracUo- 
able  the  amount. 

*'3.  It  roust  state  that  (as  deponent  verily  belieyes) 
the  said  debtor  is  a  non-resident  of  the  territory, 
or  that  he  is  in  some  manner  about  to  dispose  of  or 
remove  his  propertv  with  intent  to  defraud  his 
creditors,  or  that  he  nas  absconded  so  that  ordinary 
process  cannot  be  i$erved  upon  him." 

t  This  section  has  been  repealed.  Bee  notes  to 
sections  *l  and  4,  supra. 
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for  a  judgment  on  an  account,  the  plaintiff  con- 
tinned  ;  "  and  for  further  cause  of  such  claim 
the  aforesaid  plaintiff  states  under  oath  that, 
as  affiant  verily  belieyes,  the  aforesaid  defend- 
ant la  in  some  manner  about  to  dispose  of  his 
property  with  intent  to  defraud  his  creditors, 
and  without  leaving  sufficient  remaining  for  the 
pajment  of  his  debts.  He,  the  affiant,  therefore 
asks,  frtc,  etc.,"  to  which  was  appended  a  jurat 
stating  "  that  the  facts  set  forth  in  the  above 
petition,  for  the  attachment  by  my  attorney  are 
true/'  etc.  Held  that  the  petition  for  the  at- 
tachment was  defective  in  this,  that  it  did  not 
state  that  something  was  due,  and  as  near  as 
practicable  the  amount.  EUUdey  v.  Bird,  12 
Iowa,  601. 

90.  When  the  petition  in  the  case  states  the 
amount  claimed  by  defendant  and  is  veri- 
fied, a  similar  averment  in  the  affidavit  for 
attachment  is  unnecessary.  Chittenden  dt  Co.  v. 
Bcbbs  et  eil,,  9  Iowa,  417. 

91.  In  an  action  for  tmliqnidated  damages, 
it  is  not  necessary  to  allege  in  the  petition  for 
attachment  the  amount  due  from  the  attach- 
ment defendant  to  the  plaintiff.  SherriU  v.  Fay, 
14  Iowa,  292. 

92.  Alternative  allegations.  A  petition  for 
an  attachment  in  which  the  causes  defined  by 
statute  are  alleged  in  an  alternative  form,  is 
insufficient.  Slaey  &  Thomas  v.  Stiehton  db  Co., 
9  Iowa.  899. 

93. A  petition  for  an  attachment  setting 

forth  an  allegation  of  sufficient  cause  in  the 
alternative  with  one  that  is  insufficient  is 
defective.  Ibid. 

9^  Inoonristent  allegation.  Semble,  that 
inconsistent  averments  in  a  petition  for  attach- 
ment will  not  be  fatal,  unless  one  shall  state 
facts  necessarily  negatived  by  the  other.  HoUi- 
way  V.  Herryford,  9  Iowa,  353. 

96.  Joinder  of  oansss  of  action.  Two  or 
more  causes  of  action  of  the  same  nature,  which 
are  money  demands,  may  be  joined  in  one  count. 
StadUTy  Bro.  <fc  Co.  v.  PamUee  db  Watts,  10 
Iowa,  23. 

96.  Amendment.  The  affidavit  of  causes 
for  a  writ  of  attachment  may  be  amended. 
Jackson  v.  Fletcher  db  Butler,  Mor.  230 ;  Graves 
▼.  CoU,  1  G.  Gr.  405;  Quenn  v.  GfriJUh  et  at.,  4 
Ibid.  113;  Hamrn  et  al.  v.  Lyon,  3  Ibid.  157; 
Bunn  V.  Pritchard,  6  Iowa,  56 ;  MeCarn  L.  Scott 
▼.  Ri^erg^  7  Ibid,  404 ;  Wadstnorth  db  Wells  v. 
Cheney  dt  Stinson,  13  Ibid.  576 ;  Langworthy  db 


Bro.  V.  Wat&rs,  Hughes  db  Co.,  11  Ibid.  482; 
Holmes  dt  Avery  v.  Bttdd  et  al..  Ibid.  186 ;  Oour- 
ley  V.  Carmody,  23  Ibid.  212. 

97. refusal   o£     An    amendment    to  a 

petition  may  be  refused  when  the  proposed 
amendment  cannot  accomplish  the  object  in- 
tended. Ogilvie  et  al.  v.  Washburn  et  al.,  4  G. 
Gr.548. 

98. effect    o£       An    allegation    in    an 

amended  petition,  filed  after  the  commencement 
of  the  suit,  that  the  defendant  is  now  a  non-resi- 
dent of  the  State  at  the  time  of  such  filing,  will 
not  sustain  an  attachment  previously  issued. 
Crotich  V.  Crouch,  9  Iowa,  269. 

99. Same  ruling  where  a  defective  peti- 
tion was  amended  by  alleging  that  the  defend- 
ants were  then  about  to  dispose  of  the  property 
with  intent,  etc.  Wadsworth  db  WeUs  v.  Cheney 
db  Wilson,  10  Iowa,  257. 

lOa inoonsistent  with  ociginal   oaiis& 

A  petition  for  an  attachment  set  out,  as  a  cause 
of  action,  the  indebtedness  of  the  defendant  for 
the  purchase-money  of  certain  lands  under  a 
contract  which  was  not  then  matured.  After 
the  maturity  of  tha  contract,  the  plaintiff  filed 
an  amended  petition,  claiming  damages  for  its 
breach  on  the  part  of  the  defendant.  Held,  1. 
That  by  the  filing  of  the  amended  petition,  set- 
ting up  a  cause  of  action  inconsistent  with  that 
alleged  in  the  original  petition  upon  which  the 
writ  issued,  the  plaintiff  would  be  deemed  to 
have  abandoned  the  original  cause  of  action. 
2.  That  by  this  abandonment  of  the  cause  of 
action  first  alleged,  it  is  to  be  presumed  that  it 
did  not  exist  when  the  attachment  was  issued. 
Young  v.  Broadbent,  23  Iowa,  539. 

101. curing  defect  in  form  of  affidavit 

An  amendment,  curing  a  defect  as  to  the  form 
of  the  affidavit  for  a  writ  of  attachment,  may  be 
properly  allowed.  Shaffer  v.  SundwaU  et  al.,  88 
Iowa,  579. 

102. where  affidavit  was  not   signed 

Where  it  appears  that,  through  inadvertence  or 
omission,  the  affidavit  to  a  writ  of  attachment 
was  not  signed,  though  actually  sworn  to,  by 
the  affiant,  nor  certified  to  by  the  officer  before 
whom  the  affidavit  was  made,  the  defect  may 
be  cured  by  amendment.  Stovi  v.  Fofger,  2)4 
Iowa,  71. 

103.  Ruling  on  demurrer:  effect  oL  An  er- 
roneous ruling  upon  a  demurrer  to  a  petition 
cannot  affect  a  judgment  upon  the  merits  when 
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the  demurrer  was  applicable  only  to  the  cause 
set  out  for  the  attachment.  Crew  et  al,  v.  Mc- 
Glung,  4  G.  Gr.  153. 

10^  Abatement :  defect  in  affidavit.  A  de- 
fect in  an  affidavit  for  an  attachment,  or  in  a 
bond,  can  only  affect  the  attachment  proceeding, 
and  does  not  affect  the  suit  or  action  in  which 
the  attachment  is  issued.  Elliott  v.  MUcfieU^  3 
G.  Gr.  237. 

106.  Verification  of  affidavit  alone.  Where 
the  affidavit  appended  to  a  petition  for  an  attach- 
ment averred  "  th^t  the  facts  set  forth  therein 

» 

asking  a  writ  of  attachment,  are  true,"  it  was 
held  equivalent  to  an  averment  that  the  allega- 
tions of  the  petition  were  true,  and  that  it  was 
sufficient.    STierriU  v.  Fay,  14  Iowa,  292. 

106.  Signature.  It  is  not  essential  that  the 
affiant,  in  his  affidavit  for  a  writ  of  attachment, 
should  sign  the  oath ;  the  signature  is  not  essen- 
tial to  render  him  liable  to  the  penalties  of 
perjury.    Bates  v.  RoUnson,  8  Iowa,  818. 

107.  Signature  of  officer  to  Jurat.  Pro- 
ceedings in  attachment  cannot  be  successfully 
attacked  on  the  ground  that  the  jurat  to  the 
affidavit  is  not  signed  by  the  officer  administer- 
ing the  oath,  if  it  be  shown  that  the  affidavit 
was,  in  fact,  sworn  to  before  him.  Cook  v.  Jen- 
kins <&  Co.  etcU.,SO  Iowa,  452. 

108.  By  whom  verification  may  be  made. 
A  petition  for  an  attachment  may  be  verified  by 
any  person  qualified  to  take  an  oath.  Pilkins  v. 
Boj/d,  4  G.  Gr.  255. 

109, May    be    by    plaintiff's    attorney. 

Bates  V.  Robinson,  8  Iowa,  318 ;  Chittenden  d 
Co.  V.  Hobbs,  9  Ibid.  417. 

110. The  better  and  more  desirable  prac- 
tice in  all  cases  in  which  the  oath  is  made  by 
one  not  a  party,  or  one  not  presumed  to  have 
the  information,  is  for  the  affiant  to  state 
his  means  of  knowledge;  yet,  such  statement 
is  not  essential.    Bates  v.  Robinson,  8  Iowa,  318. 

111.  Verification  of  amendment.  An 
amendment  to  a  petition  for  attachment  need 
not  be  verified  when  it  does  not  change  the 
cause  of  action  or  the  cause  for  an  attachment, 
as  alleged  in  the  original  petition.  Ilamill, 
Ralston  dt  Co.  v.  Phenicie,  9  Iowa,  525. 

112. But  where  materially  amended,  it 

should  be  sworn  to.  Queen  v.  Oriffith,  4  G.  Gr. 
113. 

113.  Belief  of  a  belief  insufficient  Where 
the  petition  in  an  attachment  suit  alleged  that  to 


"  the  best  of  plaintiffs  knowledge  and  belief  "  the 
defendants  had  disposed  of  their  property  in  part, 
and  were  about  to  dispose  of  it  in  whole,  with  in- 
tent, etc.,  which  petition  was  verified  by  the  affi- 
davit of  plaintiff's  attorney,  averring  that  the 
allegations  "  are  true  to  the  best  of  his  knowledge 
and  belief."  Held,  that  it  was  insufficient  to 
authorize  the  attachment.  Stadler,  Bro.  &  Co,  v. 
Pamdee  &  Watts,  10  Iowa,  23. 

114.  Exhibits:  reference.  In  pleading  as  a 
set-off  in  an  attachment  suit  damages  sus- 
tained on  an  attachment  bond,  reference  in  the 
answer  to  the  bond  as  being  on  file,  is  not  suf- 
ficiently certain.    Ibid. 

116.  Party:  motion  to  discharge.  A  mo- 
tion to  dissolve  an  attachment  cannot  be  made 
by  a  person  not  a  party  to  the  action.  Williams 
V.  Walker  et  al.,  11  Iowa,  77. 

IV.  Attachment  and  Delivery  Bonds. 
a.  Attachment  bonds. 
(1)  Execution  of. 

116.  Not  executed  by  plaintiff.  An  attach- 
ment bond  may  be  good,  though  not  executed 
by  the  plaintiff  in  the  action.  Pitkin  v.  Boyd, 
4  G.  Gr.  255. 

117.  The  word  « sureties"  in  section  1208. 
of  the  Code  of  1851,  may  be  construed  as  either 
singular  or  plural ;  and  an  attachment  bond 
with  but  one  surety  is  not  for  that  reason 
defective.  Elliott  v.  A.  J.  Stephens  d^  Co.,  10 
Iowa,  418. 

118.  To   one  of  two  or  more   defendants. 

When  in  an  action  against  two  defendants  an 
attachment  is  issued  against  the  property  of  but 
one,  the  attachment  bond  may  be  made  to  the 
one  against  whom  the  attachment  runs,  instead 
of  to  both  of  the  defendants.  Patterson  v.  StUea, 
6  Iowa,  54. 

119.  For  whose  benefit.  An  attachment  bond 
should  be  for  the  benefit  of  the  party  against 
whom  the  writ  was  issued.  Courrier  et  al.  v.  Cleg- 
ho7'netal.,SQ.  Gr.  623. 

120.  By  partnership.  A  bond  for  an  attach- 
ment, signed  by  the  principal  and  sureties  in 
their  partnership  name,  is  sufficient.  Churchill 
et  al.  V.  FuUiam,  8  Iowa,  45, 

121.  Amoimt  of  penalty.  An  attachment  bond 
with  a  penalty  double  the  sum  claimed  by 
plaintiff  is  insufficient.  It  should  be  double 
the  amount  of  property  which  the  s)?eriff  may 
attach.     Van  Winkle  y.  A,  J.  Stephens  <fe  C<?.,  9 
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Iowa,  264 ;  HamiU,  BaUton  d  Co.,  v.  Phenide,  9 
Ibid.  535 ;  OhurehiU  et  al.  v.  FuUiam,  8  Ibid.  45 ; 
Hambis  v.  Owen,  20  Ibid.  70. 

122.  Approvalof  by  deputy.  An  attachment 
bond  may  be  isaaed  by  the  deputy  clerk  of  the 
district  court.  Finn  db  Co,  v.  Bom  et  ux.,  12 
Iowa,  565. 

(2)  Amendment  of. 

123.  General  mla.  A  defective  attachment 
bond  may  be  amended  within  a  reasonable 
time,  after  the  defect  is  discovered.  Cheever  v. 
Lane  et  al.,  9  Iowa,  193  ;  Bretney  v.  Jone$,  1  Q. 
Or.  366  ;  EUiott  v.  Stephens  Co.,  10  Ibid.  418. 

12^  Snbatitated  bond.  When  a  new  bond  is 
substituted  for  the  one  filed  at  the  commence- 
ment of  an  attachment  suit,  it  takes  the  place 
of  the  original  bond,  and  will  be  treated  as  if 
filed  when  the  action  was  commenced.  Brandi 
of  the  State  Bank,  lotoa  City  v.  Morris  et  o^.,  18 
Iowa,  136. 

126.  On  appeaL  When  an  attachment  bond 
is  insuflScient,  the  cause  may  be  reversed  and  re- 
manded, with  leave  to  the  plaintiff  to  amend  the 
bond.    HamMe  v.  Owen,  20  Iowa,  70. 

(8)  Action  on. 

126.  Action  for  damages.  Damages  for  the 
wrongful  suing  out  of  an  attachment  must  be 
recovered  by  an  action  on  the  attachment  bond. 
AbboU  V.  Whipple,  4.  G.  Gr.  320 ;  Veiths  v. 
Bagge,  8  Iowa,  160. 

127.  Bondin  jufltftoe's  court :  Revision  1843 : 
Under  the  Revised  Statutes  of  1843  an  attach- 
ment could  not  be  issued  by  a  justice  of  the  peace 
when  the  demand  was  less  than  $5,  but  when 
the  demand  was  for  more  than  $5  a  justice  might 
render  a  judgment  for  less,  and  such  a  judgment 
did  not  render  the  plaintiff  liable  upon  the 
appeal  bond.  BracUejf  et  al.  v.  McCaU,  2.  G.  Gr. 
214 

128.  An  appeal  from  the  Judgment  of  a  Jus- 
tice of  the  peace  will  not  release  the  plaintiff 
from  liability  oh  his  attachment  bond,  as  the 
appeal  bond  is  not  substituted  for  the  attach- 
ment bond.  MeCaU  v.  Bradley  et  al.,  3.  G.  Gr. 
200. 

129.  I>efective  levy.     In  an  action  on  an 
■  attachment  bond,  if  there  was  an  attachment 

de  facto,  at  the  instance  of  the  defendant,  he 
cannot  set  up  as  a  defense  that  the  writ  was  not 
executed  in  accordance  with  the  law.  Drum- 
mond  V.  Stewart,  8  Iowa,  341. 


130.  Advioe  of  counsel.  In  such  an  action 
the  defendant  may  show  for  the  purpose  of 
rebutting  the  idea  of  malice,  that  he  submitted 
his  case  to  an  attorney,  and  was  advised  by  such 
attorney  that  he  had  a  good  cause  of  action,  and 
a  right  to  sue  out  an  attachment.  When 
proved,  su,ch  evidence  will  save  him  from  exem- 
plary damages,  but  not  from  actual  damages. 
Bavei*  V.  Webster  et  al.,  3  Iowa,  502. 

131.  Damages  recoverable.  In  an  action  ou 
an  attachment  bond,  the  damages  recoverable 
are,  where  the  suing  out  of  the  writ  was  not 
willful  and  malicious,  confined  to  actual  com- 
pensation for  the  wrong  done,  and  restricted  to 
its  immediate  consequences.  Plumb  v.  Wood- 
mansee,  34  Iowa,  1 16,  and  post^  §§  143-4. 

132.  application  of  the  rulew  It  is  ac- 
cordingly held,  where  a  writ  of  attachment  was 
levied  upon  a  house  which  was  being  taken  to 
pieces  for  removal  to,  and  erection  upon,  other 
premises,  that  in  an  action  on  the  bond,  the 
plaintiff  could  not  recover  for  dflmages  caused 
to  furniture  removed  from  the  building  before 
the  levy  of  the  writ,  by  reason  of  its  being 
exposed,  in  consequence  of  plaintiff  being  pre- 
vented or  delayed  by  the  attachment  from 
rebuilding  the  house  on  the  premises  to  which 
it  was  to  be  removed,  and  in  which  the  furni- 
ture was  to  be  placed.    Ibid. 

133. Nor  could  he  recover  the  additional 

expense  incurred  in  building  a  new  house  on 
the  premises  on  which  he  intended  to  recon- 
struct the  one  levied  upon.    Ibid. 

13^ Nor  for  the  rental  value  of  the  house 

per  month  before  he  commenced  taking  it 
down ;  nor  for  what  its  rent  would  have  been 
worth  if  he  had  been  permitted  to  remove  and 
rebuild  it ;  nor  for  loss  of  time  by  being  deprived 
of  the  use  of  the  house.    Ibid. 

135.  Attorney's  fee.  Nor  are  attorney  fees 
paid  by  plaintiff  for  defending  the  attachment 
i«uit,  recoverable  in  such  action.    Ibid. 

136.  Exemplary  damages :  willfully  wrong. 
Where  an  action  on  an  attachment  bond 
charges  that  the  plaintiff  in  the  attachment 
acted  willfully  wrong,  and  seeks  to  recover  exem- 
plary daniages,  the  true  issue  is,  whether  the 
plaintiff  in  the  attachment,  made  the  affidavit 
for  the  writ  in  good  faith,  and  with  a  reason- 
able ground  for  the  belief  that  the  allegations 
therein  contained  were  true.  Baver  v.  Webster 
et  al.,  8  Iowa,  502. 
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137.  The  word  "  wrongfully  "  as  used  in  sec- 
tion 1854  of  the  Code  of  1851  (section  3183 
Revision  1860;  section  296;!,  Code  of  1873), 
means  unjustly  —  injuriously  —  tortiously  —  in 
violation  of  law.  Ibid. 

138.  Pleadings:  allegations.  In  an  action  on  * 
an  attachment  bond,  it  is  not  sufficient  to  allege 
generally  in  the  petition  a  wrongful  suing  out  of 
the  attachment,  or  that  there  was  no  cause  for 
suing  out  such  writ.  Mahnke  v.  Daman  dk  Co. 
et  cU.,S  Iowa,  107. 

139. In  such  an  action  the  petition  should 

aver  that  the  defendant  had  no  sufficient  cause 
for  believing  the  allegations  of  the  affidavit  or 
petition  on  which  the  attachment  issued. 
Malinke  v.  Damon  <fe  Co.,  8  Iowa,  107 ;  Raver  v. 
Wd>9teT  et  al..  Ibid.  502 ;  Winchester  et  ai.  v. 
Cox  et  al.,  4  G.  Gr.  121. 

140.  Facts  oonstitating  breaches  must  be 
alleged.  In  an  action  or  cross  demand  on  an 
attachment  bond,  the  conditions  of  the  bond, 
and  the  facts  constituting  the  breaches,  must  be 
alleged.    Ryder  v.  Thomas,  32  Iowa,  56. 

141.  When  in  a  petition  upon  an  attachment 
bond,  it  is  alleged  that "  the  attachment  was 
wrongfully  sued  out  with  willful  wrongful- 
ness" it  is  not  necessary  to  allege  that  the  defend- 
ant had  no  sufficient  reason  to  believe  the  facts 
alleged  in  the  attachment  affidavit  to  be  true. 
Abbott  V.  WJUppU,  4  G.  Gr.  320. 

142.  In  an  action  for  damages,  for  the  wrong- 
ful suing  out  of  an  attachment,  the  pleading 
must  negative  the  truth  of  the  matters  alleged 
in  the  petition  for  the  attachment.  Swan  et  cU. 
V.  Smith  et  at.,  26  Iowa,  87. 

143.  In  an  action  upon  an  attachment  bond, 
where  the  plaintiff  seeks  to  recover,  on  the 
ground  that  he  was  not  indebted  to  the  attach- 
ment plaintiff,  the  petition  need  not  give  the 
substance  of  the  affidavit.  Porter  et  at.,  v.  WU- 
ion,  4  G.  Gr.  314. 

144.  Where  a  petition,  founded  upon  an 
attachment  bond,  avers  that  "the  attachment 
was  wrongfully  and  willfully  issued  out  by  the 
defendant,  when,  in  truth  and  in  fact,  the  plain- 
tiff was  not  indebted  to  them  in  any  amount 
whatever,"  it  is  sufficient  without  any  aver- 
ment as  to  belief.  Ibid. 

146.  Measure  of  damages.  In  an  action  for 
the  wrongful  suing  out  of  an  attachment,  the 
plaintiff  may  recover  damages  for  the  losses 
and  expenses  incurred  in  defending  the  attach- 


ment proceedings,  losses  sustained  by  being 
deprived  of  the  property  attached,  and  for 
injuries  thereto  by  its  depreciation  in  value, 
or  entire  loss.  Where  the  suing  out  of  the 
attachment  was  willfully  wrong,  exemplary 
damages  may  be  recovered.  Campbell  v.  Cham- 
berlain et  al.,  10  Iowa,  337.    See  ante,  §  130,  et  seq. 

146.  Iqjuries  to  credit  Injuries  to  credit, 
character,  or  business,  are  too  remote  and  specu- 
lative to  be  considered  in  assessing  damages 
sustained  by  the  wrongful  suing  out  of  an 
attachment.  Ibid. 

147.  Joint  and  several  bond.  Where  a  bond 
is  joint  and  several,  the  obligee  may  set  it  off 
against  demands  in  favor  of  one  or  all  of  the 
obligors,  but  when  it  is  joint  only,  it  cannot  be 
set  off  against  one  of  the  obligors  alone.  Stadler, 
BrotJier  <fe  Co.  v.  Parmlee  &  Watts,  10  Iowa,  23. 

148.  Gross-action:  damages  on  bond.  Un- 
der section  3238  of  the  Revision  of  1860,  the 
defendant,  in  an  attachment  suit,  may,  by  way 
of  counteKclaim  or  cross-demand,  recover  in 
the  principal  action  for  damages  sustained  by 
reason  of  the  wrongful  suing  out  of  the  writ ; 
and  when  the  bond  is  joint  and  several,  both  as 
to  the  obligors  and  obligees,  one  of  the  several 
obligees  may  set  up  such  damages  as  a  counter- 
claim against  one  of  the  several  obligors. 
BrancJi  of  tlie  State  Bank  at  Iowa  City  v.  Morris 
et  al.,  13  Iowa,  136. 

149.  Independent  action.  The  defendant,  in 
an  attachment  suit,  may  have  a  right  of  action 
against  the  plaintiff  for  the  wrongful  suing 
out  of  the  attachment,  independent  of  tlie  bond. 
This  cause  of  action  may  be  pleaded  as  a  set-off 
in  the  main  action,  even  when  the  bond  is  joint. 
Stadler,  Brother  &  Co.  v.  Parmlee  (t  WcUts,  10 
Iowa,  23. 

b.  Delivery  bonds. 

160.  DiBcharge  of  property  from  levy.  When 
property  is  seized  underand  by  virtue  of  attach- 
ment, the  defendant  may  discharge  the  same, 
by  giving  bond  and  security  for  the  delivery  of 
the  property  to  the  sheriff  to  satisfy  any  judg- 
ment that  may  be  obtained  in  the  suit ;  and  this 
is  the  only  mode  provided  by  statute  in  which 
the  sheriff  is  authorized  to  release  the  property 
from  seizure.  Cole,  admr.,  v.  Parker  et  al.,  7 
Iowa,  167. 

161.  Defective  statutory  bond  good  as  a  com- 
mon-law obligation:  requisites  to  recovery. 
A  delivery  bond  was  executed  by  the  defend- 
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ftnt  in  an  attachment  proceeding,  and  his  sure- 
tJes»  to  the  sherifT,  to  procure  the  release  of 
the  property  attached,  which,  after  reciting 
the  facts,  was  conditioned  to  keep  the  sheriff 
indemnified  against  all  damages,  and  to  deliver 
the  property  when  ordered,  or  an  equivalent 
thereof  in  money.  Held^  1.  That  though  the 
bond  might  be  defective  as  a  statutory  bond, 
because  not  in  the  form  prescribed  by  the 
statute,  it  was,  nevertheless,  valid  as  a  common- 
law  obligation.  2.  That  to  entitle  plaintiff  to 
recover  on  this  bond,  it  was  not  necessary  that 
the  court  in  the  attachment  suit  should  have 
speciaUy  ordered  the  sale  of  the  property 
released,  as  the  execution  of  the  bond  took  the 
property  from  the  custody  of  the  law.  8.  That 
said  bond  was  taken  by  the  sheriff  by  virtue  of 
his  office,  and  not  colore  officii,  Qarretson  v. 
Bender,  23  Iowa,  21. 

162.  When  bond,wiU  be  held  void  in  toto.  A 
bond  to  hold  the  sheriff  harmless  from  the  con- 
sequence of  the  failure  to  levy  to  pay  the  judg- 
ment which  may  be  rendered  in  the  suit ;  in 
consideration  of  the  sheriff  omitting  to  levy, 
the  writ  is  absolutely  void  and  cannot  be 
enforced,  either  at  the  instance  of  the  attach- 
ment plaintiff  or  by  the  officer  for  his  benefit. 
Cole,  admr.,  v.  Parker  et  cU.,  7  Iowa,  167. 

163.  EflEect  of  delivery  bond:  subsequent 
attachmeiit.  A  delivery  bond  executed  in  an 
attachment  proceeding  removes  the  attachment 
lien  from  the  property,  and  leaves  it  under  the 
debtor's  control,  subject  to  his  debts  or  another 
attachment  levy  ;  and  the  fact  of  its  being  sub- 
sequent to  the  attachment  will  not  satisfy  the 
conditions  of  the  delivery  bond.  Jones  et  al.  v. 
PeaOey,  »  G.  Gr.  53 ;  W.  H.  Austin  <fe  Co,  v. 
BurgeU,  10  Iowa,  302. 

164.  Qaxnishment.  Property  attached  by 
garnishment  in  the  hands  of  a  third  person, 
may  be  released  by  the  execution  of  a  delivery 
bond.     Woodward  v.  Adams  et  al.,9  Iowa,  474. 

166.  Expenses.  Under  section  1876,  Code  of 
1851,  a  defendant  upon  filing  a  delivery  bond 
to  the  satisfaction  of  the  sheriff,  for  live  stock 
attached,  is  entitled  to  the  possession  of  such 
stock  without  first  paying  for  the  keeping  of 
the  same,  while  under  the  control  of  the  sheriff. 
litibum  V.  Marlow  et  al.,  4  G.  Gr.  17. 

166,  Action  on  bond :  defenses.  In  an  action 
on  a  bond  for  the  redelivery  of  property  taken 
on  attachment,  an  allegation  that  the  property 

13 


attached,  at  the  time  of  the  levy,  did  not 
belong  to  the  defendant  against  whom  the 
attachment  issued,  is  insufficient.  The  answer 
should  allege  to  whom  the  property  did  belong. 
BlatcMey  and  Simpson  v.  Adair^  5  Iowa,  54t5. 

167.  Failure  to  appraise  property.  The  obli- 
gors in  a  delivery  bond  executed  to  discharge 
property  from  attachment,  cannot  object  to  the 
validity  of  the  bond  because  the  property 
released  was  not  appraised  before  the  delivery 
of  the  bond.  Woodvoard  v.  Adam^  et  al., 
9  Iowa,  474. 

168.  In  an  action  on  a  delivery  bond,  it  is 
not  necessary  for  the  plaintiff  to  aver  in  his 
petition,  or  prove  on  the  trial,  that  the  property 
was  appraised,  or  its  value  fixed  by  agreement, 
before  the  execution  pf  the  bond.  Ibid.. 

169.  Not  necessary  to  allege  breaoh.  In  an 
action  on  a  delivery  bond  it  was  not  necessary 
to  allege  in  the  declaration  a  breach  of  the 
bond.  If  there  has  been  no  breach  it  should 
be  set  up  as  a  defense.  Gordon  and  Tanne- 
hill  V.   Atkinson  Mor.  195. 

160.  How  oonditionB  may  be  avoided.  The 
conditions  of  a  delivery  bond  can  only  be 
avoided  when  the  property  to  be  delivered 
has  been  lost  or  destroyed  by  unavoidable  acci- 
dent or  without  negligence.  Jones  v.  Peadey, 
3.  G.  Gr.  52.  (See  Revised  Statutes  of  1843, 
page  79,  section  10.) 

V.  Op  thb  Writ  and  Proceedings  there- 
under. 

161.  Must  follow  petition.  A  writ  of  attach- 
ment must  follow  the  petition.  Musgrave  v. 
Brady ^  Mor.  456;  Queen  v.  Griffith  et  al,  4. 
G.  Gr.  113 ;  Dawson  v.  Jewett,  Ibid  157. 

162.  Must  conform  to  the  statute.  It  must 
conform  substantially  with  the  statute.  If  ma- 
terially defective  it  cannot  be  amended  and 
may  be  quashed  on  motion.  Barber  v.  Swan^ 
4  G.  Gr.  352. 

163.  Recitals.  The  writ  need  not  recite  that 
a  bond  has  beeA  filed.  Ellsworth  v.  Moore,  5 
Iowa,  486. 

164. Nor  the  cause  set  out  in  the  peti- 
tion. Wadsioorth  d  Wells  v.  Gheeny  Stinson, 
13  Iowa,  576 ;  Bays  <fc  Blancliard  v.  Gorby, 
3  Ibid,  203. 

166.  Amendments :  want  of  seal.  When  a 
writ  of  attachment  is  defective  for  want  of  a 
seal  it  cannot  be  corrected  by  amendment 
Foss  V.  Isett,  4.  G.  Gr.  76. 
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166.  Having  seal  of  wrong  oourt.  A  writ  of 
attachment  issued  from  the  circuit  court,  hav- 
ing the  seal  of  the  district  court  impressed 
thereon,  is  invalid.  It  is  the  same  as  if  the  writ 
had  no  seal,  and  the  defect  cannot  be  cured  bj 
amendment.    Shaffer  v.  SundwaU,  83  Iowa,  579. 

167.  To  corregpond  with  pleading.  When 
the  action  was  debt,  and  the  writ  issued  as  in 
an  action  of  assumpsit,  it  was  held  competent 
under  the  statute  of  amendments  and  geofalls 
of  1830,  to  amend  the  writ.  Jackson  v.  FUtcher 
and  Button,  Mor.  230. 

168.  By  whom  Issued :  deputy.  A  deputy 
clerk  may  issue  a  writ.  Finn  db  Co.  v.  Rose  et 
ux.,  12  Iowa,  566. 

169.  Against  one  of  two  Joint  defendants 
That  a  writ  of  attachment  is  prayed,  and  runs 
against  but  one  of  two  joint  defendants  to  an 
action,  is  not  alone  sufficient  ground  for  quash- 
ing the  writ ;  the  motion  to  quash  not  being 
based  upon  the  failure  of  the  plaintiff  to  show 
reason  why  the  affidavit  for  thd  writ  is  not 
made  against  both  the  defendants.  Patterson 
V.  Stiles,  6  Iowa,  54. 

170.  Date  of  iunianoe.  When  it  appears  that 
the  original  notice  and  attachment  were  issued 
at  the  same  time,  it  will  be  considered  that  the 
attachment  was  sued  out  at  the  oomtnencement 
of  the  suit.  To  dismiss  the  attachment  in  such 
a  case,  on  the  assumed  ground  that  it  was  sued 
out  before  suit  was  commenced,  would  be  erro- 
neous.    Ntuikcls  V.  MUcheU,  4  G.  Gr.  432. 

171. Where  a  petition  and  affidavit  for 

the  writ  and  attachment  bond,  were  filed  on  the 
29th  day  of  November,  1857,  and  the  writ  issued 
the  same  day ;  the  original  notice  was  dated  the 
30th  day  of  November,  and  was  placed  in  the 
hands  of  the  sheriff  on  the  same  day ;  it  was 
held,  that  the  writ  was  not  issued  before  the  com- 
mencement of  the  action.  Hagan  v.  Bureh,  8 
Iowa,  309. 

172.  Alias  writ.  When  the  original  petition 
in  an  action  sets  forth  sufficient  cause,  and  asks 
for  a  writ  of  attachment,  and  a  sufficient  bond 
is  filed,  and  a  first  writ  has  been  levied  upon 
property  insufficient  to  satisfy  the  demand  and 
returned,  a  second  writ  may  issue  without  the 
filing  of  a  new  petition  or  bond.  HamiU,  Ralston 
d;  Co.  V.  PJienicie,  9  Iowa,  525 ;  EUiott  v.  A.  J. 
Stephens  &  Co.,  10  Ibid.  418. 

173.  Jj&VY  •  ahuse  of  powor.  The  law  will 
not  permit    any  one  to    gain  any  benefit   or 


advantage  by  the  fraudulent  use  and  abuse  of 
its  process.    Patterson  v.  Pratty  19  Iowa,  358. 

17^  Iievy  eflEsoted  by  fraud.  A  levy  on  prop- 
erty of  an  attachment  effected  by  fraud  or  vio- 
lence practiced  by  the  officer  or  his  employer  is 
unlawful  and  invalid.  Pomeroy  v.  Parmlee,  9 
Iowa,  140. 

176.  — —  When  the  sheriff  of  one  county  took 
possession  of  property  in  another,  pretending 
that  he  seized  it  by  virtue  of  a  writ  of  attach- 
ment, and  carried  it  back  to  his  own  county 
where  he  made  a  formal  levy,  it  was  Jield,  that 
the  levy  was  illegal  and  the  property  should 
be  discharged.  Ibid. 

176. And  where,  on  the  suggestion  of  the 

counsel  for  the  plaintiff,  a  trunk  was  produced 
and  opened  under  pretense  o/  a  criminal  exami- 
nation, but  for  the  purpose  of  levying  an 
attachment  upon  moneys  therein  contained,  it 
was  held,  that  the  levy  was  illegal.  Ibid. 

177.  Motion  to  discharge.  When  a  levy  is 
thus  made  by  fraud,  violence  or  abuse  of  official 
power,  the  property  may  upon  motion  be  dis- 
charged. Ibid, 

178.  Requisites  of  valid  levy.  To  constitute 
a  valid  attachment  levy,  the  officer  should  do  that 
which  would  amount  to  a  change  of  possession, 
or  something  that  would  be  equivalent  to  a  claim 
of  dominion,  coupled  with  a  power  to  exercise 
it.    Crawford  v.  NeweU,  23  lowa^  453. 

179. He  must  do  acts  which,  without  the 

protection  of  the  writ,  would  render  him  liable 
as  a  trespasser.    AUen  v.  3£cCaUa^  25  Iowa,  464. 

180.  Additional  levies.  Though  the  defend- 
ant may.  have  had  no  property  when  the  writ  of 
attachment  was  first  placed  in  the  hands  of  the 
officer,  and  though  the  officer  may  have 
indorsed  that  fact  upon  the  writ;  yet  if  he 
subsequently,  and  before  the  return  of  the  writ, 
acquires  property,  or  if  further  search  dis- 
covers property  belonging  to  him,  the  attach- 
ment should  be  levied  upon  it  whether  the 
writ  remains  in  the  hands  of  the  original  officer, 
or  has  been  transferred  to  his  successor. 
CouHney  v.  Carr,  6  Iowa,  238. 

181.  With  reference  to  original  notice.  An 
attachment  suit  is  a  special  proceeding  in  rem, 
and  is  commenced  by  Issuing  and  levying  the 
writ.  So  far  as  the  validity  of  the  attachment 
proceedings  are  concerned,  it  makes  no  differ- 
ence whether  the  levy  is  made  before  or  after 
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the  return  of  the  sherifT,  on  the  original  notice. 
miaU  V.  A.  J.  Stephens  &  Oo.  10  Iowa,  418. 

182.  Presumptioiia :  as  to  levy  and  return.  A 
court  will  not  intend  facts  inconsistent  with  the 
return  of  a  writ,  in  order  to  divest  rights 
acquired  under  it ;  but  will  rather  presume  a  levy 
to  have  been  duly  made,  in  order  to  support 
those  rights.  Rowan  et  al.  v.  Lamb,  4  G.  Qr.  468. 

183.  The  return  of  the  sheriff  upon  a  writ 
of  attachment  showed  a  levy  upon  property,  but 
did  not  show  that  it  was  attached  as  the  prop- 
erty of  the  debtor.  Held,  That  the  levy  was 
void  and  gave  no  jurisdiction  to  the  court  over 
the  property  attached ;  and  also  that  it  could 
not  be  favored  by  legal  intendment,  and  could 
be  declared  void  in  a  collateral  proceeding. 
Tiffany  v.  Glover,  3  O.  Qr.  387. 

184.  Where  the  writ  of  attachment  com- 
manded the  sheriff  to  levy  "  on  the  defendant's 
property  in  Lee  county,  Iowa,"  and  the  sheriff 
returned  on  the  back  of  the  writ  "  served  the 
within  attachment  by  attaching,"  etc.,  certain 
]tfoperty  described  in  the  return,  it  will  be  pre- 
sumed that  the  property  attached  was  the  prop- 
erty of  the  debtor.  Overraling  Tiffany  v.  Glover, 
3  O.  Gr.  387,  supra;  Rowan  et  al.,  v.  Lamb.  4. 
G.  Or.  468.  / 

186.  Omianon  in  return.  If  a  levy  has  been 
legally  and  properly  made,  and  omission  in  the 
returns  to  state  the  particular  in  reference  to 
the  levy,  or  the  ownership  of  the  property 
attached,  will  not  impair  it,  nor  affect  the  juris- 
diction of  the  court  over  the  property.  Rowan 
a  al.,  V.  Lamb,  4  G.  Gr.  468. 

186.  When  return  should  be  made.  All  writs 
returnable  to  the  district  court,  should  be 
returned  to  the  first  day  of  the  term,  but  a  writ 
defective  in  this  particular  may  be  corrected  by 
the  court  or  cured  by  the  appearance  of  the 
defendant.     Graves  v.  Cole,  2  G.  Gr.  467. 

187. If  a  writ  of  attachment  is  returnable 

to  the  third  day  of  the  term,  it  is  doubtful 
whether  it  would  justify  the  court  in  dissolving 
the  attachment  lien.  Ibid. 

188.  Return  not  conoliudTe.  The  return  of  a 
sheriff  as  to  the  circumstances  and  facts  attend- 
ing the  service  of  a  writ,  is  not  conclusive. 
Pomroy  db  Co.  v.  Parmlee,  9  Iowa,  140.  But  the 
return  of  a  sheriff  upon  a  writ  of  attachment  is 
prima  facie  evidence  of  the  facts  therein  recited. 
Kingdniry  v.  Buchanan,  11  Iowa,  387. 

189.  Where  service  is  not  made  by  the  sheriA 
The  credit  given  to  a  return  of  a  writ  of  attach- 


ment, made  by  a  person  specially  appointed  by 
the  clerk  to  serve  such  process,  must  depend 
upon  the  validity  of  the  appointment,  which 
must  accompany  the  return.  (Code  of  1851, 
§  185.*)    Currens  v.  Rateliffe,  9  Iowa,  309. 

190.  Return  constitutes  foundation  for  subbe- 
quent  proceedings.  The  return  of  the  officer 
upon  the  writ  must  constitute  the  foundation  of 
all  subsequent  proceedings  against  the  property 
under  attachment.  Tiffany  v.  Glover,  6  G.  Gr. 
387. 

191.  When  officer  is  protected.  The  writ  of 
attachment  issued  by  a  justice  of  the  peace  in 
an  action  within  his  jurisdiction,  is  not  void, 
and  that  it  does  not  show  prima  facie  that  it 
was  issued  upon  a  sufficient  affidavit  does  not 
render  it  void,  nor  the  officer  executing  it  a 
trespasser.  T/ie  State  of  Iowa  v.  Foster,  10 
Iowa,  435. 

192.  Writ  a  Pre-requisite  to  aamishment. 

Without  a  writ  of  attachment  a  sheriff  has 
no  authority  to  notify  a  party  that  he  is  attached 
as  garnishee,  nor  to  take  his  answers  to  the 
interrogatories  specified  in  section  1865  of  the 
Code  of  1851  (§  3201  *  Rev.  of  1860, 5^2980,  Code 
of  1873).  Nor  has  the  district  court  power  to 
render  judgment  upon  a  notice  of  garnish, 
ment  thus  given,  and  answers  thus  taken  and 
returned.  Vanfossen  v.  Anderson,  garnishee,  8 
Iowa,  251. 

193.  Sale  of  exempt  property.  A  person 
owning  property  exempt  from  execution  may 
dispose  of  the  same  by  sale,  and  an  attachment 
levied  while  a  sale  is  being  made,  and  before  it 
is  perfected,  does  not  affect  the  right  of  the 
owner  under  the  exemption  laws.  Bevin  v. 
Hayden,  sheriff,  etc.,  13  Iowa,  122. 

194.  Jurisdiction:  under  levy  after  return 
day.  When  service  was  made  by  publication 
alone,  the  levy  under  an  attachment  made  after 
the  return  day  of  the  writ,  after  it  had  been 
actually  returned  into  court,  and  after  default 
had  been  entered,  gives  the  court  no  jurisdiction, 
and  the  sale  thereunder  is  a  nullity.  Osborn 
V.  Cloud,  28  Iowa,  105. 

♦Section  1  "5.  Code  of  1851,  was  reprinted  as  seo 
tion  395,  of  the  Kevision,  and  a^ain  as  section  351, 
Code  of  1873,  and  is  as  follows :  **  When  there  Ib  no 
sheriff,  deputy  sheriff,  or  coroner,  qualified  to  serve 
lejral  process,  the  clerk  of  the  district  court  may,  by 
wrliine  under  his  hand  and  the  seal  of  the  court, 
certifying  the  above  fact,  appoint  any  suitable  person 
specially  in  each  case  to  execute  such  process,  who 
shall  be  sworn  but  he  need  not  frlve  bond,  and  his 
return  shall  be  entitled  to  th'e  same  credit  as  the 
sheriff's,  when  the  appointment  is  attached  thereto.'* 
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196.  Settiiig  aside  of  sale  thereunder :  tender 
of  purohase  money  mmeoessary.  In  case  of  the 
sale  of  attached  property,  under  a  judgment  or 
order  void  for  want  of  jurisdiction,  the  sale  may 
he  set  aside  without  tendering  the  purchaser  the 
amount  of  his  bid.  Ibid, 

196.  Failure  to  appeal  When  the  order 
under  which  attached  property  is  sold  is  void 
for  want  of  j  urisdiction,  the  defendant  need  not 
appeal  from  such  order  to  save  his  rights.  Ibid. 

197.  When  levy  is  sufficient  as  against  an- 
other creditor.  Where  the  sheriff  failed  to 
remove  the  property,  or  to  appoint  any  one  as  his 
agent  to  take  charge  of  it ;  Held,  that  the  levy 
was  had  as  against  a  subsequent  levy  by 
another  creditor,  who  took  possession  of  the 
property  without  notice  of  the  former  levy. 
Crawford  v.  NeweU,  23  Iowa,  453. 

198.  When  sufficient  as  between  the  parties. 
The  officer  must,  under  section  3194  of  the  Re- 
vision, take  the  property  into  his  custody,  if 
capable  of  manual  delivery,  and  give  notice 
thereof  to  the  defendant,  or  party  in  posses- 
sion.   Ibid, 

199.  Priority  of  rights :  notice  to  holder  of 
property.  Plaintiff  sued  defendant  on  an 
account,  and  August  6, 1867,  levied  an  attachment 
on  a  county  warrant,  issued  in  favor  of  defend- 
ant. August  13,  1867,  B.  and  C.  intervened, 
showing  that  defendant,  on  April  26,  1867. 
assigned  to  them,  for  value,  his  claim  for  servi- 
ces, inpayment  of  which  said  warrant  was  issued, 
of  which  they  gave  due  notice  to  the  clerk. 
Held^  that  as  B.  &  C.  notified  the  clerk  of  their 
right  to  the  warrant  before  the  levy  of  plain- 
tiff's attachment,  their  rights  were  paramount 
to  plaintiff's.  Stephenson  v.  Waiden,  24  Iowa, 
85. 

200i  Position  of  attaching  creditor.  An 
attaching  creditor  acquires  no  greater  rights  in 
the  property  attached  than  the  defendants 
actually  had  when  the  attachment  was  levied. 
Ua/rshberger  v.  HarMerger,  26  Iowa,  603. 

201.  Application  of  the  rule.  It  is  accord- 
ingly AeW.where  two  persons  owned  a  promissory 
note  jointly,  and  one  of  them  sued  and  trans- 
ferred his  interest  therein  to  the  other,  and 
suit  thereon  was,  through  inadvertence,  com- 
menced thereon  in  the  name  of  both,  and  judg- 
ment rendered  in  their  favor  jointly,  that  a 
creditor  of  the  person  who  had  sold  and  trans- 
ferred his  interest  as  before  stated,  acquired  no 


interest  by  attaching  the  judgment.  Manny  ▼. 
AdafM,  32  Iowa,  165. 

VI.  Eyidencb  in  Attachment  Cases,  and  in 
Actions  on  the  Bond. 

202.  Burden  of  proo£  In  an  action  on  an 
attachment  bond,  for  wrongfully  suing  out  an 
attachment,  the  burden  of  proof  is  upon  the 
plaintiff,  to  show  that  the  writ  was  wrongfully 
sued  out.  Burrouglis  et  al.  v.  Lehndorff,  8  Iowa, 
96  ;  VeUIu  v,  Hagge,  8  Ibid.  163. 

203.  Admissibility  of  record.  In  an  action 
on  the  attachment  bond,  the  record  and  pro- 
ceedings in  the  attachment  case,  are  competent 
evidence  on  the  part  of  the  plaintiff.  Rater  v. 
Webster  et  al.,  3  Iowa,  503. 

20^ of  officers  return  of  writ.    In  an 

action  on  an  attachment  bond,  the  writ  of 
attachment  and  the  officers  return  thereon,  are 
admissible  in  evidence.  Drummond  v.  Stuart, 
8  Iowa,  341. 

206.  Declarations  not  admissible.  In  an  action 
on  an  attachment  bond  the  remarks  of  the 
defendant  at  the  time  he  procured  the  writ,  are 
not  admissible  for  himself,  to  show  his  motives. 
Sfiuek  et  al.  v.  Vandeventer,  4  G.  Gr.  264. 

206. And  such  declarations  are  inadmissi- 
ble for  the  plaintiff  in  an  action  on  the  bond, 
without  evidence  showing  that  they  related 
directly  to  the  act  of  suing  out  the  writ.  Bur- 
ton V.  Enapp  et  al.,  14  Iowa,  196. 

207.  Judgment  recovered  in  attachment  suit 
The  judgment  recovered  in  an  attachment  suit 
is  conclusive  evidence  of  the  amount  of  the  in- 
debtedness in  controversy.  Where  the  j  udgment 
recovered  in  such  an  action  is  for  a  sum  less 
than  $5,  it  also  determines  that  the  writ 
was  wrongfully  sued  out,  and  entitles  the  defend- 
ant to  nominal  damages,  with  the  actual  dam- 
ages sustained,  as  shown  by  the  evidence.  Such 
a  judgment,  however,  is  not  sufficient  without 
other  evidence  to  show  that  the  suing  out  of  the 
writ  was  willfully  wrong,  and  will  not,  there- 
fore, sustain  a  verdict  for  exemplary  damages. 
Qaddis  v.  Lord  dk  Jewett,  10  Iowa,  141. 

208.  0£fiBr  to  secure  debt  In  an  action  on  a 
bond  filed  in  an  action  wherein  the  cause  of 
attachment  was  the  refusal  of  the  debtor 
to  pay  or  secure  the  debt,  it  is  competent  for 
the  plaintiff  to  show  that  he  offered  to  secure 
the  debt  by  assigning  books  of  account;  that 
there  was  due  on  such  books,  amounts  more 
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than  sufficient,  in  the  aggregate,  to  pay  of  the 
debt,  of  claiina  against  persons  who  are  respon- 
Biblft.    Drummond  v.  Siuart,  8  Iowa,  841. 

209.  Admiasionji  of  creditor.  In  such  an 
action,  the  admissions  of  the  creditor  that  the 
debtor  had  offered  to  aecnre  the  debt,  if  proved, 
are  con  elusive  against  him,  unless  qualified  in 
such  a  way  as  to  destroy  their  force.    Ibid. 

210. of  debtor.  In  an  action  on  an  attach- 
ment bond,  executed  in  an  action  for  tort,  in 
which  the  defendant  was  charged  with  wrong- 
fully and  fraudulently  breaking  open  a  letter 
intrusted  to  him  by  plaintiff,  and  which  con- 
tained instructions  to  the  agents  of  the  plaintiff 
in  relation  to  the  entry  of  certain  lands,  the  peti- 
tion alleged,  that  the  attachment  was  sued  out 
willfully  wrong,  and  claimed  exemplary  dam- 
ages. Held,  that  the  admission  by  the  defendant 
in  the  attachment  suit,  that  he  did  open  the 
letter  as  alleged  in  the  petition,  should  have  been 
admitted  as  tending  to  show  that  the  plaintiff,  in 
such  attachment  suit,  had  reasonable  grounds 
for  believing  what  was  stated  in  his  petition 
for  attachment.  Raver  v.  Webster  ei  al,,3  Iowa, 
502. 

211.  Respeotiiig  frmndulent  diapoiition  of 
property.  Evidence  in  an  action  on  an  attach- 
ment bond,  showing  that  an  attachment  debtor, 
while  residing  in  another  State,  and  over  ten 
years  before,  was  embarrassed,  litigous,  and  put 
his  property  out  of  his  hands,  was  not  admissi' 
ble,  or  relevant  to  prove  that  he  was  about,  in 
some  manner,  to  dispose  of,  or  remove  his 
property,  with  intent  to  defraud  his  creditors- 
Lems  V.  Kennedy,  8  G.  Gr.  67. 

212.  But  in  such  an  action  it  was  Tield  com- 
petent to  show  the  amount  of  his  indebted' 
nesB  at  the  time  the  attachment  was  sued  out, 
that  for  some  time  before  he  was  disposing  of 
the  property,  and  that  some  two  months  after 
that  time,  acted  fraudulently.  Oaddis  v.  Lord 
d  JevDett,  10  Iowa,  141. 

213.  Deeds,  showing  a  conveyance  of  real 
estate,  are  not  admissible  in  evidence  to  sustain 
an  allegation  that  an  attachment  defendant  was 
about  to  convey  his  property  out  of  the  State, 
with  intent  to  hinder  and  delay  his  creditors. 
DjfMB  V.  Bobinson  et  cU.,  11  Iowa,  137. 

21^  Under  motion  to  diaoharge  attached 
property.  The  attachment-plaintiff  in  resist- 
ing a  motion  to  discharge  property  attached 
as  the  property  of   the   defendant,  can    take 


advantage  of  admissions  tending  V7  show  that  he 
is  not  the  owner  thereof .  Pomroy  y.Parmlee, 
9  Iowa,  140. 

216.  An  appearance  by  the  defendant  ^to  ah 
attachment  proceeding,  is  not  sufBcient  to  show 
that  an  allegation  in  the  petition,  that  such 
defendant  had  absconded  at  the  time  the  writ 
was  sued  out,  ^vas  false.  Phillips  v.  Orr  dh  Orr, 
11  Iowa,  283. 

VII.  Practice  in  Attachment  Cases. 

216.  Oommenoement  of  action.  Where  the 
original  notice  and  the  attachment  were  issued 
at  the  same  time,  it  will  be  presumed  that  they 
were  issued  at  the  commencement  of  the  suit. 
Nichols  V.  MitcheU,  4  G.  Gr.  432. 

217. When  a  petition  is  filed,  an  action  is 

so  far  commenced  that  a  writ  of  attachment 
may  issue,  though  the  original  notice  has  not 
been  placed  in  the  hands  of  the  sheriff  for  ser- 
vice.   Hagan  v.  Burch,  8  Iowa,  309. 

■ 

218. Where  the  petition  commencing  an 

action  was  filed,  and  a  writ  of  attachment  thereon 
issued  the  same  day,  it  will  not  be  presumed 
that  the  attachment  was  issued  before  the 
action  was  commenced.  Pitkins  v.  Boyd,  4  G.  Gr. 
255. 

219.  Appearance :  effect  of.  An  appearance 
in  the  action,  by  a  motion  to  dissolve  an  attach- 
ment, waives  defects  in  the  service  of  the  original 
notice.  Ohittenden  <&  Co.  v.  Hobbs  etal.,9  Iowa, 
418.    See  Afpeaiiance,  ante. 

220. default  \  that  the  defendant  appeared 

and  objected  to  the  writ,  by  a  motion  to  quash 
the  same  and  subsequently  permitted  a  default  to 
be  entered  against  him,  worked  no  prejudice  to 
the  plaintiff.  Pittman  A  Bro.  v.  Searcey,  8 
Iowa,  352. 

221.  Notice:    compliance  with  statute.     A 

substantial  compliance  with  the  statute,  is  suffi- 
cient in  notifying  an  absent  debtor  of  an  attach- 
ment proceeding  against  his  goods,  if  the  requis- 
ite notice  ib  published  within  thirty  days  after 
the  advertisement  is  delivered  to  the  plaintiff. 
Brittng  v.  Jones,  1  G.  Gr.  866. 

222.  Personal  Judgment  In  a  suit  in  attach- 
ment, in  which  no  personal  service  has  been 
made  on  the  defendant,  it  is  error  to  render 
a  personal  judgment.  Johnson  v.  Bodge,  19 
Iowa.  106 ;  Wilkie  &  Fuller  v.  Jones,  Mor.  97. 

223.  When  notice  ii  returnable.  When  by 
notice,  served  by  publication,  a  defendant   in 
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attachment,  iff  jftq*aired  to  appear  and  plead  hy 

the  nexU^term,  he  in  required  to  appear  at  the 

nc'^t.  Jfeil^ral  term,  unless  a  special  term  has 

•.^difHuly  ordered  at  the  time  of  publication. 

.  WtlkU  <&  Fuller  v.  Jones.  Mor.  97. 

•  ' 

22^  Capias.  There  is  no  authority  for  issu- 
ing a  capias,  merely  that  it  may  act  as  a  basis 
for  the  attachment,  when  the  defendant  is 
already  in  court ;  and  a  motion  to  quash  the 
cause  may  be  made  after  a  plea  in  abatement 
to  the  attachment.  Darlington  v.  Irwin,  Mor. 
421. 

226.  Motion  to  quash.  The  proper  method  of 
taking  advantage  of  defects  in  the  affidavit  or 
petition  is  to  move,  at  the  proper  time,  to  quash 
the  writ.    Carothers  v.  Click,  Mor.  54. 

226.  Order  to  quash.  The  effect  of  an  order 
sustaining  the  motion  to  quash,  is  to  quash  the 
levy  made,  and  discharge  the  property  from 
seizure.     Gurrer*^  v.  Ratdiffe,  9  Iowa,  309. 

227.  Motion  to  dissolve  levy  upon  property 
exempt  Where  property  exempt  from  execu- 
tion is  taken  on  attachment,  the  fact  may  be 
shown  on  motion  to  dissolve  the  attachment,  or 
on  motion  to  have  the  property  released.  But 
if  the  party  fails  to  avail  himself  of  such  mo- 
tion, it  does  not  follow  that  his  right  to  the 
property  is  forfeited,  or  that  he  may  not  recover 
in  an  action  of  replevin.  WiUon  v.  ^ripe,  4  G. 
Gr.  551. 

228.  To  discharge  property  attached  under 
section  3239*  of  the  Revision  of  1860,  on  the 
ground  that  it  is  exempt  from  the  levy,  the 
case  should  be  made  clear  and  satisfactory. 
McLaren  v.  Hall  et  al.,  26  Iowa.  297. 

229.  Motion  becomes  part  of  record.  Under 
the  Code  of  1851,  motions  to  dissolve  attach- 
ments become  part  of  the  record ;  and  a  party 
may  assign  error  on  the  order  made  in  over- 
ruling or  sustaining  the  same,  without  incor- 
porating the  motion  into  a  bill  of  exceptions. 
EUsworth  V.  Moore,  5  Iowa,  486. 

230.  Amendment  before  ruling.  When  a  mo- 
tion to  dissolve  an  attachment  is  based  upon  a 
defective  affidavit,  such  defect  may  be  corrected 
by  an  amended  petition  before  the  ruling  upon 
the  motion.  Langworthy  <&  Brot/ier  v.  Waters, 
Htigkes  &  Co.,\\  Iowa,  432. 

*Sec.  SS)9.  Amotion  mav  be  made  to  discharge  the 
attachment,  or  any  part  thereof,  at  any  time  before 
trial,  forlnsufficienuy  of  statement  of  cause  thereof, 
or  for  other  cause  making  it  apparent  of  record  that 


231.  When  leave  is  granted  to  amend  a  defect* 
ive  affidavit  for  attachment,  it  is  erroneous  to 
make  an  order  dissolving  the  attachment  for 
such  defect.    Graves  v.  Cole,  1  G.  Gr.  405. 

232.  Disposition  of  attached  property  after 
dissolution.  While  it  is  safer  for  the  clerk,  upon 
the  dissolution  of  an  attachment,  to  have  an 
order  of  court  made  directing  the  disposition 
of  moneys  placed  in  his  hands  by  the  sherifiT, 
as  the  proceeds  of  the  sale  of  the  property 
attached,  yet  he  does  not  render  himself  liable 
to  the  plaintiff  by  a  payment,  without  such 
an  order,  of  such  moneys  to  the  attachment 
defendant,  if  such  payment  is  made  in  good 
faith,  and  without  notice  of  plaintiff's  intention 
to  appeal  and  continue  his  attachment  lien  by  a 
supersedeas.  Danforth,  Dams  db  Co,  v.  Rupert 
et  al.,  11  Iowa,  547. 

233.  In  actions  for  tort:  certificate  of  JudgOb 
An  order  by  a  county  judge  fixing  the  amount 
of  property  which  may  be  attached  in  an  action 
not  founded  upon  contract,  is  sufficiently  attested 
by  his  signature,  without  a  certificate  of  his  offi- 
cial character  under  the  seal  of  his  court.  8her- 
riUv,  Fay,  14  Iowa,  292. 

234.  Efiisct  of  Judgment  on  lien.  An  order 
dissolving  a  writ  of  attachment  vacates  the 
attachment  lien ;  and  a  judgment  against  the 
plaintiff,  on  demurrer,  if  rendered  absolute  by 
his  failure  to  amend  or  except  to  the  ruling  of 
the  court,  also  vacates  the  lien.  Harrow  v.  Lyon, 
8  G.  Gr.  167. 

236.  Judgment :  attachment  oL  Whether  a 
judgment  can  be  attached  in  any  other  method 
than  garnishment,  (piere.  Osbom  y.  Cloud,  21 
Iowa,  238. 

236.  Setting  aside  Judgment  of  nonsuit  does 
not  revive  lien«  The  lien  of  attachment  is 
vacated  by  a  judgment  of  nonsuit  against  the 
plaintiff,  and  the  setting  aside  of  sUch  a  judg- 
ment and  the  granting  of  a  new  trial  does  not 
revive  the  attachment  lien.  Broton  et  al»  v. 
Harrt^,  2  G.  Gr.  505. 

237.  Order  for  special  execution.  An  order 
in  a  judgment  in  an  attachment  suit,  directing 
a  special  execution  to  issue  against  the  property 
attached,  is  not  necessary  to  continue  the 
attachment  lien.  Eingsibury  v.  Buchanan,  11 
Iowa,  387. 

the  writ  should  not  have  issued,  or  should  not  have 
been  levied  on  all  or  on  some  part  of  the  property 
held. 
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230.  Special  ezoontion  under  general  Judg- 
BMBt.  In  an  action  commenced  by  attachment, 
a  general  judgment  was  rendered,  upon  which 
special  execution  was  issued,  under  which  the 
property  attached  was  sold.  Held,  that  the  sale 
WM  valid.     CorrieU  v.  DoolUOe,  2  G.  Gr.  885. 

239.  Disoharge  of  property:  amendment 
Where  in  an  attachment  proceeding  the  special 
Terdict  of  the  jury  shows,  that,  at  the  time  the 
action  was  commenced  and  the  attachment 
isBued,  no  cause  of  action  had  accrued  to  the 
plaintiflT,  the  defendant  is  entitled,  on  motion, 
to  have  the  attached  property  discharged. 
Cramer  v.  White,  29  Iowa,  836. 

240. An  amendment  filed  after  the  cause 

of  action  accrued,  alleging  the  same  and  asking 
judgment  and  a  sale  of  the  attached  property, 
is  insufficient  to  sustain  the  original  writ.  Ibid. 
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See  Contracts  ;  Eyidbnce  ;  Will. 


ATTORNST  AND  OUZIMT. 

L  The  Vocation. 

a.  GenercU  principles, 

b.  8u9pendon  of  attorney, 

IL  Thb  Relation  with  the  Client. 
a.  The  aUorney'ii  aiUfutrUy. 
h.  Proof  of  authority, 

c.  Unauthorized  appearance, 

d.  Privileged  communicatione. 

e.  Compensation  and  agreements  in 

relation  thereto. 

(1)  Generally. 

(2)  The  lien  for  compensation. 


L  The  Vocation. 

a.  General  principles, 

1.  Porohaae  of  client's  property.  While  the 
relation  of  attorney  and  client  exists  the  attor- 
ney is  not  permitted  to  take  advantage  of  his 
client's  afiairs  or  speculate  upon  his  interests. 
A  purchase  of  property  by  an  attorney,  against 
the  interest  of  the  client,  sold  in  the  course  of 
litigation,  in  which  the  attorney  was  retained, 
will  be  held  void,  or  the  attorney  will  be  treated 


as  the  trustee  of  the  client.    Harper  v.  Perrj/, 
28  Iowa,  57. 

2.  Uabillty  of  attorney:  for  interest  on 
money  collected.  An  attorney  is  not  liable  for 
interest  on  moneys  collected  by  him,  until 
after  demand.  Nor  for  the  rents  and  profits 
of  lands  bought  in  by  him  in  his  own  name,  in 
the  collection  of  his  client's  claim,  and  with 
which,  or  the  value  of  which,  he  is  charged 
Johnson  V.  Semple,  31  Iowa,  49. 

3.  How  liability  may  be  avoided.  An  attor- 
ney may  avoid  all  liability  for  interest  on 
money  collected  by  him  for  his  client  by 
depositing  it  in  the  bank  to  his  client's  credi- 
tor by  keeping  it  on  handready  for  delivery  ;  yet 
if  it  be  shown  that  the  attorney  used  the  money 
as  his  own,  he  will  be  held  liable  for  interest 
thereon  during  such  use.  Mansfield  v.  Wilker- 
son,  26  Iowa,  482. 

^  Professional  statement.  A  professional 
statement  of  an  attorney,  when  received  by  the 
court,  is  regarded  as  an  affidavit.  Bice  v.  Gr\f- 
fith,  9  Iowa,  589. 

6.  Recovery  against  client.  Where  an  attor- 
ney recovers  a  judgment  in  his  own  name,  on  a 
note  or  claim  sent  to  him  for  collection,  and 
the  amount  of  which  is  made  out  of  property 
of  the  defendant^  and  paid  over  to  the  client, 
the  attorney,  upon  being  subsequently  com- 
polled  to  refund  the  money  so  paid  to  the  client, 
to  the  party  having  a  prior  lien  on,  or  right  to, 
the  property  sold  to  satisfy  the  judgment,  may 
recover  back  from  his  client  the  money  so  col- 
lected and  paid  on  the  judgment.  Seevers,  admr., 
V.  Hamilton,  6  Iowa,  199. 

6.  In  such  a  case,  if  the  judgment  obtained 
in  the  name  of  the  attorney  has  been  satisfied 
of  record,  the  attorney,  in  order  to  recover, 
must  make  the  client  whole  by  showing  that 
the  satisfaction  of  the  j  udgment  has  been  set 
aside  or  that  there  is,  in  some  form,  recourse 
against  the  original  defendant,  within  the  power 
and    control    of    the  client.    Ibid. 

7.  Misrepresentation  by  counsel  to  adverse 
party.  A  misrepresentation  made  by  counsel 
in  a  cause  to  the  adverse  party,  or  the  manage- 
ment of  the  cause  for  plaintift'  by  the  same 
counsel,  after  he  had  been  retained  generally 
for  the  defendant,  does  not  afiect  the  validity  of 
the  decree  entered  therein,  where  it  is  not  made 
to  appear  clearly  that  the  defendant  was 
thereby  taken  by  surprise  and  prevented,  not- 
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withstanding  the  exercise  of  reasonahle  dili- 
gence, from  preparing  and  interposing  a  defense. 
Humphrey  v.  Darlington  et  cU.,  15  Iowa,  207. 

8.  Attorneys  cannot  be  rocetTed  as  sureties. 
The  prohibition  of  section  3447  of  the  Revision 
of  1860,  against  receiving  attorneys  as  sureties 
in  proceedings  in  court  is  not  limited  to  costs. 
It  applies  to  injunction,  attachment  and  similar 
bonds,  as  fullj  as  to  those  securing  costs. 
MasHe  v.  Mann,  17  Iowa,  181. 

9.  Attorneys  as  witnesses  for  clients.  An 
attorney,  in  a  cause,  is  not  by  our  laws  ren- 
dered incompetent  as  a  witness  for  his  client ; 
but  no  lawyer  should,  in  a  contested  cause, 
occupy  the  position  of  both  attorney  and 
witness.  When  a  party  is  taken  by  surprise,  by 
evidence  offered  on  the  trial  of  a  cause,  he  will 
not  be  regarded  as  failing  to  exercise  diligence 
in  procuring  evidence,  for  the  reason  that  he 
refuses  to  place  his  attorney  on  the  stand  as  a 
witness  in  his  belialf .  Alger  v.  Merritt,  16 
Iowa,  121. 

10.  May  answer  interrogatories  in  writing. 
An  attorney,  who  is  called  as  a  witness  before  a 
commissioner,  may  properly  reduce  to  writing 
his  answers  to  the  interrogatories  propounded 
by  the  parties.  Burrows  v.  Chodhue,  1 G.  Gr.  48. 

b.  Suspension  of 

11.  Must  be  upon  diarges.  An  attorney  can- 
not be  Bupended  summarily  by  order  of  the 
court.  His  license  can  be  revoked  or  suspended 
under  chapter  95  of  the  Code  of  1851,  only  upon 
an  accusation  and  charges,  a  notice  and  day  in 
the  court.  TTie  State  of  Iowa  v.  Start,  7  Iowa, 
499. 

12.  Charges  must  be  specific.  An  accusation 
against  an  attorney  should  so  specify  the  words 
alleged  to  be  insulting,  and  describe  the  acts 
alleged  to  be  disrespectful,  that  the  accused 
may  know  what  words  or  acts  he  is  called  upon 
to  defend.    Perry  v.  Ihe  State,  3  G.  Gr.  550. 

13.  False  oath  or  statement.  An  attorney 
may  be  dismissed  from  the  bar  for  making  a 
false  oath  or  a  false   professioned  statement. 

Ibid. 

14.  The  finding.  When  the  evidence  against 
an  attorney  tends  to  establish  only  two  or  three 
of  the  charges  against  him,  and  leave  the  other 
charges  without  any  proof,  it  does  not  warrant 
a  judgment  which  finds  him  "guilty  of  the 
charges  in  said  accusation."  Ibid. 


16. finding  must  be  specific    The  j  udg- 

ment    should  specify  the    particular   charges 
upon  which  his  guilt  is  pronounced.  Ihid. 

II,  The  Relation  with  the  Client. 
a.  TJie  attorney* 8  authority. 

16.  In  appellate  court.  A  contract  with  an 
attorney  to  attend  to  a  suit  in  the  district  court, 
alone  does  not  authorize  him,  without  further 
authority,  to  take  the  cause  to  the  supreme 
court ;  nor  can  he  recover  compensation  for  his 
services  in  such  court,  without  showing  that  he 
was  employed  to  render  the  service,  or  was  in 
some  way  recognized  by  his  client  as  attorney 
in  the  suit.    Hopkins  v.  Mallard,  1  G.  Gr.  117. 

17.  Oan  receive  money  only.  An  attorney 
has  no  right  to  receive  any  thing  but  money  in 
satisfaction  of  a  demand  placed  in  his  hands  for 
collection,  unless  especially  authorized  to  do  so 
by  his  client.  McCarver  et  al.  v.  Nealey,  1  G. 
Gr.  360. 

18.  Nor  has  an  attorney  any  authority  to 
apply  a  demand  sent  to  him  for  collection,  in  pay- 
ment of  his  own  debts  ;  if  he  does,  the  client  is 
not  bound,  and  may  proceed  against  the  defend- 
ant. Ibid. 

19.  Satisfiaction  of  Judgment.  Where  a  de- 
mand is  placed  in  charge  of  an  attorney  to  col- 
lect, without  limitation,  he  is  authorized  to 
receive  the  money  after  procuring  a  judgment, 
and  to  enter  satisfaction.  Ibid. 

20.  Judgment  by*  agreement.  An  attorney 
for  a  defendant  in  an  action  on  a  promissory 
note  may  make  a  valid  agreement  for  judgment 
against  his  client,  and  a  stay  of  execution. 
Potter  V.  Parsons  et  al.,  14  Iowa,  286. 

21.  Confession  of  judgment:  decree.  An  at- 
torney confessed  a  decree  of  foreclosure  by  vir- 
tue of  a  power  of  attorney,  but  the  decree  was 
erroneous  in  computation,  and  reversed.  Held, 
that  under  the  same  authority,  it  was  competent 
for  him  to  again  confess  a  decree  against  his 
principal.     Hunter  v.  Dodittle,  3  G.  Gr.  76. 

22.  When  retained  before  suit  brought  An 
attorney  may  be  employed  in  anticipation  of  a 
suit  to  be  brought,  and,  when  thus  employed, 
his  client  will  be  bound  by  his  stipulations  in 
relation  to  the  same,  to  the  same  extent  as  if  he 
had  stipulated  after  the  suit  was  brought. 
Hefferman  v.  Burt,  7  Iowa,  320. 

23.  Affidavit  for  continuance.  In  the  ab- 
sence of  the  party,  an  affidavit  for  continuance 
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maj  be  made  by  his  attorney,  but  the  absence 
ahoald  be  shown  by  the  affidavit.  Widner  v. 
HutU,  4  Iowa,  855. 

2^  For  change  of  ▼enne.    An  affidavit  for  a 

change  of  venne,  upon  the  g^uud  of  prejudice, 

may  be  made  by  the  defendant's  attorney  in  a 

'  criminal  cause.  The  State  of  lowi  v.  Mooney,  10 

Iowa,  506. 

26.  A  petition  in  soiie  frndam  may  be  verified 
by  plaintiff's  attorney.  Wright  v.  Parks,  10 
Iowa,  342. 

26.  The  affidavit  for  an  attachment  may  be 
made  by  plaintiff's  attorney,  when  he  has 
knowledge  of  the  matters  stated  therein.  Bates 
V.  Hobinson,  8  Iowa,  318 ;  Chittenden  dh  Co.  v. 
Hobbs  et  al.,  9  Ibid.  417. 

27.  Aothority  to  sign  bond  will  be  preswned. 
Where  the  name  of  the  plaintiff  in  a  suit  com- 
menced by  attachment  is  signed  to  the  attach- 
ment bond  by  the  attorney,  it  will  be  presumed 
in  the  appellate  court,  in  the  absence  of  any 
showing  to  the  contrary,  that  it  was  made  to 
appear  to  the  district  court  that  the  attorney 
had  authority  to  sign  his  client's  name  to  the 
bond.     Goddard  v.  Cunningham,  6  Iowa,  400. 

28.  Power  to  stipalate.  Stipulations  made 
in  open  court  by  the  attorney  of  a  county,  in 
respect  to  a  cause  therein  pending  against  the 
county,  are,  wlien  authorized,  and  free  from 
fraud,  valid  and  binding,  and  cannot  be  repudi- 
ated by  the  successors  in  employment  of  the 
attorney  who  made  the  agreement  while  acting 
in  behalf  of  the  county.  So  h£ld,  in  respect  to 
an  agreement  thus  entered  into,  that  a  certain 
case  should  abide  the  result  of  another  cause 
then  pending  against  the  county  in  the  same 
court.  Lnekwood  v.  Blaek  Hawk  County,  34 
Iowa.  2<15. 

29.  Authority  to  compromise.  An  attorney 
retained  to  secure  the  possession  of  real  estate 
by  legal  proceedings,  cannot  bind  his  client,  by 
a^n»ement  to  pay  the  party  in  possession  a  sum 
of  money,  in  consideration  of  the  surrender  of 
the  premises.    Stuck  et  at.  v.  Heese,  15  Iowa,  123. 

30.  Where  a  party  employs  counsel  to  rep- 
resent him  in  a  cause  pending,  and  such  coun- 
sel, in  good  faith,  compromises  the  suit,  and 
consents  to  judgment  for  a  specific  amount, 
sncli  party  cannot,  in  an  action  brought  upon 
such  judgment  (the  same  being  recovered  in 
another  State  and  sued  on  in  this)  defeat  a 
recovery  upon  the  same,  for  want  of  authority 

14 


in  his  attorney  to  give  his  consent  and  make 
such  compromise.  Crawford  and  Kimball,  ex- 
ecutors, V.  WhUe,  17  Iowa,  560. 

31.  Contract  to  convey.  The  plaintiff's 
attorney  in  an  action  of  right,  cannot  make  a 
contract  for  the  conveyance  of  the  premises  in 
controversy,  which  will  be  binding  on  the  prin- 
cipal.   Rayhum  v.  KuM  et  al.,  10  Iowa,  92. 

32.  Froseoating  attorney.  A  prosecuting  at- 
torney is  authorized,  by  virtue  of  his  office,  to 
follow  and  conduct  a  criminal  prosecution,  com- 
menced within  his  county,  into  any  other  county 
or  court  to  which  the  case  may  be  taken  by 
change  of  venue  or  writ  of  error.  The  State  of 
Iowa  V.  Car  others,  1  G.  Gr.  464. 

33.  County  Attorney.  When  the  county 
judge  was  the  general  agent  of  the  county,  he 
had  the  power,  and  it  was  his  duty,  to  employ 
attorneys  who  were  vested  with  authority  to 
represent  the  interests  of  the  county  in  actions 
brought  against  him  as  the  representative 
thereof,  and  to  pay  a  reasonable  compensation 
for  their  services  out  of  the  county  treasury- 
Chickasa/w  County  v.  Bailey,  18  Iowa,  435. 

b.  Proof  of  authority, 

34.  Court  may  require  production  of  au- 
thority when  in  writing.  Where  the  defend- 
ants in  an  action  filed  a  motion  to  require 
plaintiff's  attorney  to  show  his  authority  to 
appear  as  attorney  for  complainant,  which 
motion  was  supported  by  an  affidavit  of  one 
of  defendants,  stating  that  he  had  employed 
said  attorney  in  the  defense  of  said  cause,  and 
when  such  attorney  filed  an  affidavit,  showing 
that  he  had  been  retained  by  the  plaintiff,  and 
that  his  authority  was  in  writing,  it  was  proper 
for  the  court  to  require  the  production  of  the 
written  authority,  or  show  cause  why  it  could 
not  be  produced.  Ihe  State  of  loxoa  ex  rel. 
The  Attorney  General  v.  TUghman  et  al.,  6  lowa^ 
496. 

36.  Sufficiency  of  showing.  In  an  action 
on  a  promissory  note,  the  defendant  obtained 
a  rule  on  the  attorney  of  the  plaintiff,  to 
show  the  authority  under  which  he  appeared 
to  prosecute  the  action,  which  rule  was  based 
upon  an  affidavit,  alleging  that  the  plaintiff, 
who  was  the  indorsee  and  payee  of  the  note, 
resided  at  R.,  in  the  State  of  New  York ;  that 
the  plaintiff,  some  time  after  receiving  the 
note,  told  affiant  that  the  payee  of  the  note 
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had  simplj  transferred  it  to  him,  as  collateral 
security  for  the  payment  of  a  claim  held 
by  him  against  the  said  payee;  that  he  had 
received  the  same  with  the  express  understand- 
ing and  condition  between  them,  that  he  should 
not  bring  suit  on  the  same  against  the  defend- 
ant. The  attorney  answered  the  rule  under 
oath,  stating  that  he  had  received  a  letter  from 
persons  in  New  York  whom  he  believed  to  be 
attorneys  at  law  at  that  place,  inclosing  the 
note  sued  on,  stating  that  the  note  was  the  prop- 
erty* of  the  plaintiff,  and  instructing  him  to 
secure  it,  or  put  it  at  once  in  process  of  collection. 
Held,  that  the  showing  was  sufficient.  Sa/oery 
V.  Satery,  8  Iowa,  217. 

36.  On  appeal  The  authority  of  an  attorney 
to  appear  for  a  party  to  an  action  in  the  court 
below,  cannot  be  raised  for  the  first  time  in  the 
supreme  court.    Hefferman  v.  Burl,  7  Iowa,  320. 

37.  The  supreme  court  will  not  review  the 
ruling  of  the  court  below  upon  a  showing  of 
authority  by  an  attorney,  when  the  evidence 
upon  which  the  ruling  was  made  is  not  before 
the  court.    Huston  v.  Stringhamt  21  Iowa,  86. 

38.  Appearance  cannot  be  shown  by  attor- 
ney's affidavit  in  appellate  coqrt  When  it 
does  not  appear  from  the  record  in  the  appellate 
court  that  the  defendant  was  duly  served  by 
process,  an  affidavit  of  an  attorney  cannot  be 
received,  to  show  that  he  was  employed  by  the 
defendant,  and,  in  fact,  appeared  for  him  below. 
SUmt  V.  Fortner  and  White  v.  Spears  ettU.,1 
Iowa,  188. 

c.  Unauthorized  appearance. 

39.  Effect  ofl  An  appearance  and  the  filing  of 
a  demurrer  to  plaintifTs  petition,  by  an  attorney 
who  was  not  authorized  to  represent  the  defend- 
ant, does  not  deprive  such  defendant  of  the  right 
to  file  a  second  demurrer  upon  the  withdrawal 
of  the  first,  though  the  cause  had  been  con- 
tinned  one  term.  Winteratien  v.  WcUker,  10 
Iowa,  198. 

40.  Judgment  on  unauthorised  appearance. 
A  judgment  by  default  entered  upon  an  appear- 
ance made  for  defendant  by  the  attorney,  with- 
out authority  and  by  mistake,  should  be  set 
aside.    Rice  v.  QHjfith,  9  Iowa,  539. 

41.  The  relief  granted  in  such  cases.  A  party 
is  entitled  to  relief  when  an  unjust  judgment, 
either  foreign  or  domestic,  has  been  entered 
against  him  by  fraud  or  collusion,  or  by  the 


appearance  of  an  unauthorized  attorney,  if  he 
seeks  the  relief  by  a  bill  or  motion,  promptly, 
and  has  been  guilty  of  no  laches.  Harnhey  v^ 
Bktckmarr,  20  Iowa,  161 ;  Nevocomb  v.  Dewey^ 
27  Ibid.  381. 

42.  Defense  to  action  on  Judgment.  The 
rule  is  well  settled  that  in  an  action  on  a  judg- 
ment, the  defendant  may  show  that  the  attor- 
ney who  entered  an  appearance  for  him  was  not 
authorized  to  do  so.  The  contrary  rule  has  been 
held  in  some  cases  as  respects  domestic  judg- 
ments, but  their  soundness  is  not  recognized. 
But  in  any  case  the  party  is  entitled  to  the 
relief  pointed  out  i n  the  preceding  section .  Har- 
shey  V.  Blackmarr,  supra, 

43.  A  decree  entered  by  consent  of  the 
attorney  who  appeared  for  the  party  against 
whom  it  was  entered  without  authority,  enti- 
tles the  party  injured  to  relief  in  equity,  on 
the  ground  of  fraud.  PoweU  et  al,  v.  Spalding 
et  al.,  3  O.  Qr.  443 ;  DeLouis  et  al.  v.  Meek  et  al., 
2  Ibid.  55  ;  Hefferman  v.  Burt,  7  Iowa.  320. 

44.  To  enable  a  party  who  has  been  rep- 
resented by  an  unauthorized  attorney  to  be 
relieved,  he  must  negative  the  presumption  of 
authority  in  the  attorney,  and  ordinarily  this 
must  be  done  by  a  motion  or  bill  in  equity. 
Harshey  v.  Blackmarr  et  al.,  20  Iowa,  161. 

46. particular  cases.    Where  it  appeared 

that  the  judgment  defendant  was  not  a  resident 
of  the  State  in  which  the  action  was  pending ; 
that  he  had  no  notice  or  service,  either  personal 
or  constructive;  that  an  answer  was  fraudu- 
lently procured  to  be  filed,  by  attorneys  who 
had  no  color  of  authority ;  that  a  decree  was 
rendered  injurious  to  the  rights  of  the  defend- 
ant, and  it  is  not  made  to  appear  that  the 
defendant  was  guilty  of  any  laches,  or  that 
the  rights  of  other  persons  intervened  after  he 
received  notice  of  the  fraudulent  decree,  and 
before  he  commenced  suit  to  cancel  all  proceed- 
ings thereunder;  that  the  attorney  who  made 
the  unauthorized  appearance,  and  the  party 
who  procured  the  making  of  the  same,  are 
insolvent,  and  that  in  a  sale  made  under  the 
decree  thus  fraudulently  obtained,  the  mort- 
gaged property  was  sold  to  innocent  purchasers. 
Held^  that  the  defendant  was  entitled  to  relief 
against  the  decree.    Ibid. 

46.  Substantial  defense  must  be  shown.  In  an 

action  on  a  foreign  judgment,the  defendant  filed 
an  answer  in  the  nature  of  an  equitable  defense. 
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to  set  aside  and  have  declared  invalid  the  judg- 
ment sued,  alleging,  generally,  as  a  ground  for 
such  equitable  relief,  that  his  attorney  had  col- 
luded and  combined  with  the  attorney  of  the. 
plaintiff  in  consenting  to  such  confession  and 
judgment,  and  when  the  fair  construction  of  such 
allegation  indicated  that  it  was  based  upon  an 
allegation  of  want  of  power  to  make  such  com- 
promise, and  when  it  was  not  pretended  or 
alleged  that  the  defendant  was  not  indebted  to 
plaintiffs  in  the  amount  of  such  judgment,  nor 
that  the  plaintiff  had  not  a  valid,  subsisting 
indebtedness  against  him.  Held,  that  the  answer 
did  not  contain  a  substantial  defense,  and  a 
demurrer  thereto  was  properly  sustained.  Craw- 
ford and  JKtmbaU,  executors,  v.  White,  17  Iowa, 
560. 

47.  Pieaumption.  When  the  record  shows 
an  appearance  by  an  attorney,  it  is  presumed 
that  such  appearance  was  authorized,  until  the 
contrary  is  shown.  Potter  v.  Parsons  et  al.,  14 
Iowa,  286 ;  T/ie  State  of  Iowa  v.  Carothers,  1  G. 
Gr.  464. 

48.  Admitting  service  of  prooeas.  Although 
an  attorney  cannot,  without  special  authority, 
admit  service  of  jurisdictional  process  upon  his 
client,  yet  it  will  be  presumed  in  all  collateral 
proceedings,  and  perhaps  on  appeal  or  in  error, 
that  a  regular  attorney  at  law  who  appeared  for 
a  defendant,  though  not  served,  had  authority 
to  do  so.  Harshey  v.  Blaekmarr  et  al,  20  Iowa, 
161 ;  PHnce  v.  OHffln,  16  Ibid.  552. 

49.  Authority  must  be  olearly  negatived. 
A  judgment  will  not  be  vacated,  on  the  ground 
that  the  attorneys  appearing  for  the  defendant 
were  not  authorized  so  to  do,  when  the  fact  of 
such  authority  is  not  fully  negatived,  but  left 
in  doubt  under  the  testimony,  and  there  are  no 
allegations  in  the  petition  to  vacate  showing  a 
defense  to  the  action  upon  which  the  judgment 
ia  founded.  Rttssell  v.  Pottotcattamie  County, 
29  Iowa,  2.56. 

50.  Unauthorised  appearance  may  be  ratified. 
An  unauthorized  appearance  by  an  attorney,  in 
a  case  where  there  has  been  no  personal  service 
on  the  defendant,  may  be  so  ratified  by  pay- 
ment to  the  attorney  of  compensation  for  his 
services,  as  to  confirm  the  jurisdiction  and  vali- 
date the  judgment.  Ryan  v.  Doyle  et  al.,  31 
Iowa,  53. 

61.  Want  of  authority  does  not  affect  plain- 
tiff'a  right  of  recovery.     In  an  action  on  a 


promissory  note,  the  right  of  the  plaintiff  to 
recover  is  not  dependent  upon  the  authority 
of  his  attorney  to  bring  the  action.  Savery  v. 
Savery,  8  Iowa,  271. 

d.  Privileged  communications. 

62.  Communications  relating  to  the  subject- 
matter  of  a  suit  made  by  one  of  the  parties 
thereto,  to  a  person  supposed  to  be  an  attorney 
at  law,  and  with  a  view  to  engage  him,  profes- 
sionally, in  said  suit,  when  such  person  was  not 
an  attorney  of  any  court,  but  was  receiving 
business  as  one,  and  was  expecting  to  be  and 
was  admitted  to  practice  at  the  next  term  of  the 
district  court,  are  not  privileged  under  section 
393  of  the  Code  of  1851.  Sample  y-  ^ost,  10 
Iowa,  266. 

63.  The  communication  must  have  been  made 
to  an  attorney  or  one  who  at  the  time  was  act- 
ing, so  to  speak,  as  the  medium  between  the 
client  and  attorney,  as  an  Interpreter;  or  for 
the  attorney,  as  a  clerk,  or  the  like.  Ibid. 

64  Communications  which  came  to  the 
knowledge  of  the  attorney  when  not  standing  in 
that  relation  are  not  protected.  Ibid. 

66.  The  rule  which  excludes  the  testimony 
in  relation  to'  communications  made  to  coun- 
sel, has  never  been  extended  further  than  to 
embrace  disclosures  made  to  practicing  attor- 
neys for  obtaining  professional  advice.  Pierson 
V.  J^ortz,  Mor.  136. 

e.  Compensation  and  agreements  in  rekUion 

thereto, 

(1)  Generally, 

66.  Liability  of  surety  in  replevin  bond. 
A  surety  on  a  replevin  bond  is  not  liable  to  the 
attorney  or  principal  for  services  rendered  at 
the  request  of  such  principal,  In  the  absence  of 
any  evidence  showing  that  the  surety  had 
employed  such  attorney.  Turner  v.  Myers,  23 
Iowa,  391. 

67.  Implied  promise  to  pay.  Where  a  co- 
defendant  in  a  suit,  being  an  attorney,  specially 
contracted  with  his  co-defendants  in  the  action, 
for  a  stipulated  sum,  to  defend  the  suit  in 
behalf  of  himself  and  his  co-defendants,  he  to 
employ  and  pay  assistant  counsel,  it  was  held, 
that  assistant  counsel  called  into  the  case  by 
said  attorney,  and  who  performed  valuable  ser- 
vices in  the  defense  of  the  case,  with  the 
knowledge  of  the  other  defendants,  and  with- 
out any  knowledge  on  the  part  of  the  special 
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contract  exinting  between  said  attorney  and  his 
co-defendants,  was,  in  an  action  against  all  the 
defendants,  entitled  to  recover  compensation 
for  the  services  rendered  hy  him  in  defense  of 
the  suit.  McCrary,  surviving  partner,  etc.,  v. 
Ruddick  et  al.,  88  Iowa,  521. 

68.  Allowance  of  by  county  commiuionen. 
It  is  a  matter  of  discretion  with  the  county 
commissioners,  to  allow  or  refuse  compensation 
to  an  attorney,  for  defending  a  pauper  prisoner 
by  direction  of  the  district  court.  Wldcher  v. 
Board  of  Com'rB  of  Cedar  Co.,  1  G.  Gr.  217. 

69.  Defense  of  criminals:  constitutional  law. 
Section  4168  of  the  Revision  of  1860.  which 
establishes  the  maximum  of  attorneys'  fees  for 
the  defense  of  criminals,  under  appointment  by 
the  court,  is  not  inconsistent  with  section  18, 
article  1  of  the  constitution.  Samuels  v.  The 
County  of  Dubuque,  13  Iowa,  536. 

60.  When  attorney  can  recover  for  fees.  An 
attorney,  to  recover  for  his  fees,  must  either 
prove  retainer  or  recognition  by  the  person 
sought  to  be  charged.  Turner  v.  Myers,  23 
Iowa,  391. 

■ 

61.  Contracts  preventing  clients  from  set^ 
tling.  Contracts  between  attorneys  and  clients, 
which  operate  to  prevent  clients  from  settling 
their  suits,  are  not  en/couraged  by  the  courts. 
Mwood  and  Loutrie  v.  WUson,  21  Iowa,  523; 
Boardman  dh  Brown  v.  Thompson,  25  Ibid.  487. 

62.  Contracts  against  public  policy. 
Though  there  is  no  express  statute  against 
champerty  in  this  State,  the  aid  of  our  courts 
will  not  be  given  to  enforce  contracts  which  are 
in  their  nature  champertous  and  against  public 
policy.  Boardman  dt  Brown  v.  Thompson,  25 
Iowa,  487. 

63.  Rule  applied.  A  contract  entered  into 
between  two  attorneys  constituting  a  firm,  and 
a  client,  stipulated,  that  for  prosecuting  a  cer* 
tain  case  against  a  railroad  company  wherein  a 
large  amount  of  damages  was  claimed,  the 
attorneys  were  to  receive  for  their  services 
twenty-five  per  cent  of  the  money  recovered; 
that  the  client  should  not  settle  or  compromise 
the  case  without  their  consent,  and  that,  if  he 
did  thus  settle,  they  should  be  entitled  to,  and 
have,  their  per  cent  on  the  full  amount  claimed 
in  the  petition,  as  their  fees.  It  was  further 
stipulated  that  the  attorneys  were  to  advance 
all  costs  and  expenses  in  procuring  testimony, 
and  all  other  costs,  for  which,  together  with 


their  traveling  expenses  and  hotel  bills,  they 
were  to  be  re-imbursed  out  of  the  sum  recov- 
ered, in  addition  to  the  per  cent  stipulated. 
Rdd,  that  the  contract,  together  with  two  others 
of  a  like  character,  but  differing  somewhat  in 
their  stipulations,  entered  into  at  the  same 
time,  and  in  relation  to  other  cases  were  void, 
as  being  against  public  policy.  Ibid, 

6^  Agreement  to  receive  contingent  fee. 
An  agreement  between  an  attorney  and  his 
client  that  the  attorney  shall  receive  as  a  con- 
tingent fee  a  certain  portion  of  the  amount 
recovered  against  the  other  party,  is  not  void 
as  being  champertous.  The  case  of  Boardman 
<k  Brown  v.  Thompson^  25  Iowa,  487,  distin- 
guished from  the  present  one.  McDonald  v. 
The  Chicago  4&  N.  W.  R.  R.  Co.,  39  Iowa,  170. 

66.  Stipulation  for  attorney's  fee  in  mort- 
gage. A  stipulation  in  a  mortgage,  that,  if  it 
becomes  necessary  to  foreclose,  a  reasonable 
amount  shall  be  allowed  as  an  attorney's  fee 
and  taxed  as  part  of  the  costs,  is  not  usurious ; 
and  a  reasonable  fee  may  be  recovered  as  part 
of  the  costs,  without  any  averment  in  the  peti- 
tion as  to  what  amount  is  a  reasonable  fee. 
Nelson  V.  Everett,  29  Iowa,  184. 

66.  Parties  to  a  mortgage  may  properly  pro- 
vide for  the  allowance  of  a  reasonable  attor- 
ney's fee,  to  be  paid  by  the  mortgagor  and 
included  in  the  judgment  in  case  of  fore- 
closure.    WUliams  v.  Meeker,  29  Iowa,  292. 

(2)  Tlie  lien  for  compensation. 

67.  Supreme  court  not  authorized  to  grant, 
llie  supreme  court  is  not  authorized  to  grant  a 
lien  on  a  judgment  for  attorney's  fees,  as  it 
would  be  the  exercise  of  original  jurisdiction. 
Preston  v.  Daniels,  2  G.  Gr.  586. 

68.  Notice  of  lien  necessary  to  afiect  third 
parties.  Before  an  attorney  gives  notice  to  the 
adverse  party  of  his  lien  for  fees  upon  money 
due  his  client,  as  contemplated  by  section  1810 
of  the  Code  of  1851,  and  in  the  absence  of  collu- 
sion between  the  parties  to  a  suit,  it  is  entirely 
competent  for  them  to  settle  without  reference 
to  the  claim  of  the  attorney  for  his  fees.  And 
it  is  the  duty  of  the  court  to  recognize  such  set- 
tlement, though  made  without  the  knowledge  or 
consent  of  the  attorney  for  the  plaintiff.  Casar 
V.  Sargent,  7  Iowa,  317. 

69. as  afifecting  right  to  set  off  mutual 

Judgmemt     Under  the  statute,  the  lien  of  an 
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attorney  upon  moneys  in  the  hands  of  an  adverse 
party,  attaches  only  from  notice  to  such  party  ; 
and  where  the  right  to  set  off  a  judgment  recov- 
ered in  one  action,  against  that  recovered  in 
another,  between  the  same  parties,  arises  before 
sach  notice,  it  is  superior.  As  to  whether  a 
different  rule  would  apply  in  cases  in  which 
notice  was  first  given,  quere.  Hurst  v.  Sheets  A 
TrusBseU  et  al.,  21  Iowa,  501. 

70i aa  affeotnig  rights  in  garnishment 

After  such  notice,  the  lien  will 


be  postponed  to  proceedings  in  garnishment,  in 
which  notice  is  subsequently  served.  Myers  v. 
McHugh,  16  Iowa,  385. 

9 

71.  laien  cannot  be  defeated  after  notLoe. 
To  entitle  an  attorney  to  a  lien  for  compensation 
for  his  services  in  an  action,  it  is  only  necessary 
for  him,  under  section  2708  of  the  Revision,  to 
give  notice  thereof  to  the  adverse  party  against 
whom  a  judgment  has  been  obtained  ;  and  the 
latter,  after  being  thus  notified,  cannot  escape 
responsibility  by  paying  the  money  into  the 
hands  of  the  clerk,  though  the  attorney  be  noti- 
fied thereof,  nor  do  any  act  to  defeat  the  lien ; 
which  can  only  be  discharged  by  payment  or 
legal  proceedings.  Wright,  J.,  dissenting. 
Fisher  v.  The  City  of  Oskaloosa,  28  Iowa,  381. 

72. It  seems,  that,  if,  for  any  reason  as 

the  discharge  of  the  attorney,  or  the  like,  the 
amount  of  the  judgment  cannot  safely  be  paid 
to  him,  the  judgment  debtor  may  pay  it  to  the 
clerk,  under  the  condition  and  direction  that  it 
be  held  subject  to  the  lien  of  the  attorney ;  the 
judgment  debtor  thus  making  the  clerk  his 
agent  for  the  proper  appropriation  of  the  money. 
Ibid. 
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1.  limitation  of  bid :  bid  by  absentee.  The 
owner  of  property  offered  for  sale  at  auction, 
having  a  right  to  prescribe  reasonable  terms 
and  conditions  of  sale,  may  publicly  direct  that 
no  bid  less  than  five  cents  will  be  received  by 
the  auctioneer ;  and  a  person  who,  in  opposition 
to  such  direction,  bids  only  one  cent  in  advance 
of  a  bid  previously  made  by  another,  acquires 
thereby  no  title  to  the  article  bid  upon.  And 
the  fact  that  the  previous  bid  was  one  left  by 
an  absentee,  does  not  vary  the  rule.  Farr  v. 
John,  28  Iowa»  286. 


2.  Auctioneer.  An  incorporated  city  of  the 
second  class  has  no  power  under  the  general 
incorporation  act,  nor  under  chapter  07  of  the 
Laws  of  1862,  to  pass  an  ordinance  requiring  a 
resident  merchant  engaged  in  the  ordinary  busi- 
ness of  selling  goods  at  retail,  to  pay  a  certain 
per  cent  on  the  amount  arising  from  the  sale  of 
a  portion  of  his  merchandise  which  he  employs 
an  auctioneer  to  sell.  Said  chapter  applies  only 
to  auctioneers  and  transient  merchants.  IWie 
City  of  Oskaloosa  v.  TvUis  and  FaoDon,  25  Iowa, 
440. 

3.  Quere.  Whether  even  the  auctioneer  could 
be  made  liable  to  this  burden  under  the  author- 
ity contained  in  the  act,  to  regulate  the  license, 
quere.  Ibid, 

See  Statute  of  Frauds. 
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BAO.  AND  BAO.  BOND. 

I.  Who  mat  be  admitted  to  Bail. 
II.  Validity  of  Bail  Bond. 

III.  Construction  and  Effect. 

IV.  Forfeiture. 

V.  Liability  of  Obligor. 


I.  Who  may  be  admitted  to  Bail. 

1.  For  capital  offense.  A  prisoner  under  an 
indictment  for  murder,  cannot,  as  a  matter  of 
right,  claim  to  be  admitted  to  bail  on  Tiabecu 
corpus.    Eight  v.  U.  A,  Mor.  407. 

2.  When  committed  under  mitigating  cir- 
cumstances. When  a  defendant  is  accused  of 
a  capital  offense  he  may  be  admitted  to  bail  by 
the  examining  magistrate,  when  the  evidence  is 
slight,  or  tenda  to  show  that  it  was  committed 
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under  mitigating  circamstances,  and  would  not 
be  punished  with  death.  TJie  State  of  lat/oa  v. 
KUngman,  14  Iowa,  404;  Same  v.  Hufford  et  al., 
28  Ibid.  579. 

3.  Defendant  in  preliminary  examination 
not  entitled  to  give  bail  before  magistrate  in 
another  oounty.  Where  a  defendant,  charged 
with  felony  on  preliminary  information  before 
an  examining  magistrate,  is  arrested  in  another 
couDty,  he  is  not  entitled  to  be  taken  before  a 
magistrate  thereof  for  the  purpose  of  giving 
bail.    StcUe  v.  Cannon  et  cU.,  34  Iowa,  352.* 

II.  VAiiiDiTY  OF  Bail  Bond. 

4.  Presimiption:  Juzladiotion.  By  making  a 
bail  bond,  the  obligors  admit  the  facts  and  cir- 
cumstances which  rendered  the  bond  necessary, 
and  it  will  be  presumed  that  these  facts  gave 
the  officers  jurisdiction  to  take  the  bond.  Fer- 
gison  v.  The  State,  4  G.  Gr.  302. 

6.  The  ezeoution  of  the  reoognizanoe  will 
be  taken  as  proved,  unless  denied  under  oath. 
Ths  State  v.  Carr,  4  Iowa.  289. 

6.  Olerk  no  power  to  take  bail  in  ▼acation. 
The  clerk  of  the  district  court  has  no  power, 
under  section  3229,f  Code  of  1851,  to  take  bail 
in  vacation ;  aud  a  bail  bond  so  taken  by  the 
clerk  is  Inoperative  and  void.  The  State  of  Iowa 
V.  Carotfiers,  11  Iowa,  273. 

7.  Aoknowledgment:  approval  Under  sec- 
tion 8219,  of  the  Code  of  1851,  a  recognizance 
to  appear  and  answer  to  an  indictment  may  be 
acknowledged  and  approved  in  open  court.  Tfi>e 
State  of  Iowa  v.   Elgin  et  al.,  11  Iowa,  216. 

8.  Oounty  Judge.  The  county  judge  had 
power,  under  the  statute,  to  admit  to  bail  any 
person  held  to  answer  by  another  magistrate 
for  a  bailable  offense,  and  a  bail  bond  accepted 
and  approved  by  the  county  judge  of  another 
county  from  the  one  in  which  the  accused  was 
examined  and  committed,  is  not  void  for  want 
of  authority  in  that  officer  to  accept  and  approve 
such  bonds.  T/ie  State  of  Iowa  v.  KUngman,  14 
Iowa,  404. 

*Seg.  4639,  of  the  Revision  of  1860,  under  which 
this  ruling  was  mnde,  Is  as  follows ;  **  If  the  offense 
stated  in  the  warrant  be  a  felony,  the  officer  maktnfr 
the  arrest  must  take  the  defendant  befr>re  the  niafl:- 
istrate  who  Issued  it,  at  the  place  mentioned  In  the 
command  thereof,  or,  in  the  event  of  his  absence 
or  inability  to  act,  before  the  nearest  or  most  ac- 
cessible ma^irlBtrate  In  the  county  In  which  it  was 
Issued." 

t  Sec.  3228.  If  the  offense  charged  in  the  Indictment 
be  a  felony,  the  officer  arresting  the  defendant  must 
deliver  him  into  custody  accoraing  to  the  command 
of  the  warrant. 

Sbg.  3229.    When  the  defendant  is  so  delivered  In  o 


9.  Homicide.  When  a  bail  bond  recited 
that  the  defendant  was  charged  with  "  felon- 
iously killing  two  persons,"  it  was  held,  that  as 
the  offense  was  not  necessarily  punishable  with 
death,  the  bond  was  not  void  under  section  3211 
of  the  Code  of  1851.  Ibid. 

10.  Bxeontionofbond.  Under  section  4968 
of  the  Revision  of  1860  ^  it  is  not  necessary  that 
a  defendant  in  a  criminal  prosecution,  who  fur- 
nishes bail  for  his  appearance,  should  sign  the 
bond  with  his  sureties.  Tfie  State  v.  Patterson 
23  Iowa,  575. 

11.  HfiiBot  of  olerioal  error.  The  insertion  of 
the  word  "  he  "  in  a  bail  bond,  drawn  up  accord- 
ing to  the  form  prescribed  by  the  sectidh  before 
referred  to,  in  place  of  the  word  "  we,"  making 
the  bond  read  "  he  will  pay  to  the  State,"  etc., 
instead  of  "  we  will  pay,"  etc.,  is  a  manifest 
clerical  error,  and  should  be  disregarded.  Ibid. 

12.  Failure  to  file  bond:  nunc  pro  tuno 
order.  It  is  not  erroneous,  in  such  an  action,  to 
admit  in  evidence  the  entry  of  a  nunc  pro  tunc 
order  that  the  bail  bond,  which  had,  in  fact,  been 
deposited  with  the  clerk,  but  not  marked 
*  filed,"  should  be  so  marked,  as  of  the  day 
when  deposited.  Ibid. 

13.  Failure  of  olerk  to  mark  "  aocepted.** 
The  objection  that  a  bail  bond  filed  and 
approved  by  the  clerk  was  not  marked 
"  accepted  "  by  him,  as  specified  in  section  4068 
of  the  Revision  of  1860,  is  technical,  and  cannot 
affect  the  right  of  the  State  to  recover  upon  the 
bond,     r/uj  St(Ue  v.  Emily  et  al.,  24  Iowa,  24. 

14.  Aoceptance  without  Justification.  While 
an  accused  who  is  held  to  bail  cannot  demand  a 
discharge  upon  tendering  bond  and  surety, 
unless  his  bail  justify,  as  required  by  the 
statute,  yet.  if  a  court  or  officer  accepts  the 
bail  without  requiring  such  justification,  such 
fact  will  not  render  the  bond  void,  nor  discharge 
the  bail  from  liability  thereon.  IHd. 

16.  Re-arrest  of  accused.  Nor  does  the 
re-arrest  and  holding  for  trial  of  the  accused 
after  the  default  has  been  entered,  affect  the 

custody,  if  the  offense  charged  be  bailable  and  the 
I  amount  thereof  be  fixed  by  the  court,  bail  may  be 
taken  by  the  court  In  which  the  Indictment  was 
found  or  to  which  It  has  been  removed,  or  by  any 
I  magistrcte  In  the  county  having  authority  to  admit 
a  defendant  to  bail. 

X  Sec.  4968.  Bail  is  put  in  by  a  written  undertaking, 
executed  by  one  or  more  sumcient  sureties,  (with  or 
without  the  defendant,  In  the  discretion  of  the 
court,  clerk  or  magistrate),  acknowledged  before, 
and  accepted  by,  the  court,  clerk  or  magistrate  tak- 
ing the  same. 

§  See  note  to  Section  10  aupfn. 
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right  of  the  State  to  recover  upon  the  forfeiture 
already  taken.  Ibid. 

16.  FngitivMi  from  Juatioe.  In  an  action  on 
a  forfeited  bail  bond,  taken  by  a  justice  of  the 
peace  for  the  appearance  of  the  accused  at  a 
future  day,  in  a  proceeding  under  an  informa- 
tion, charging  him  with  the  commission  of  a 
crime  in  another  State,  it  ;was  held,  that  the  jus- 
tice had  no  jurisdiction  in  the  proceeding,  and 
that  the  bond  was  therefore  invalid,  for  the 
reason  that  it  was  not  set  forth  or  stated  in  the 
information,  nor  appeared  from  the  evidence, 
that  the  defendant  was  charged  in  the  form  of 
an  indictment  information,  or  other  accusation, 
known  to  the  law,  with  the  commission  of  the 
oifense,  before  some  court  or  magistrate  in  the 
State  where  the  crime  was  perpetrated,  l^he 
State  of  Iowa  y.  ff afford  et  <U.,  28  Iowa,  891. 

17.  When  reoognisanoe  on  preliminary  ex- 
amination ii  void  as  a  statutory  bond.  Where 
a  defendant,  charged  with  felony  on  preliminary 
information  before  an  examining  magistrate,  is 
arrested  in  another  country,  he  is  not  entitled 
to  be  taken  before  a  magistrate  thereof  for  the 
purpose  of  giving  bail ;  and  a  recognizance 
taken  by  such  magistrate  for  the  appearance  of 
the  defendant  at  the  district  court  of  the  county 
in  which  the  warrant  was  issued  is,  under  sec- 
tion 4539*  of  the  Revision,  inoperative  as  a  statu- 
tory bond.  The  State  v.  Cannan  et  ai.,  M 
Iowa.  822. 

18.  But  it  seems  that,  though  not  bind- 
ing as  a  statutory  bond,  the  obligors  may,  never- 
theless, be  made  liable  thereon,  treating  it  as  an 
obligation  assumed  by  them  for  the  benefit  and 
at  the  request  of  the  accused.  Ibid. 

III.  CONBTBUGTION  AND  EFFECT. 

19.  Action :  appearanoe.  A  bond  made  pay- 
able to  the  United  States,  and  taken  by  a  justice 
of  the  peace,  for  a  prisoner  arrested  for  an 
assault,  with  intent  to  kill,  conditioned  for  the 
defendants'  appearance  in  his  court,  and  con- 
tinned  at  the  defendants'  instance,  to  procure 
testimony  in  defense,  is  collectible  in  an  action 
of  debt  in  the  name  of  the  United  States  on 
proof  of  the  obligors  default.  McKnigJU  cfc 
Moloney  v.  The  United  States,  Mor.  444. 

20.  Seduction.  A  bail  bond  executed  by  a 
defendant  indicted  for  the  crime  of  seduction, 
otherwise  in  due  form,  which  does  not  describe 

*  See  note  to  Section  8,  supra. 


or  designate  the  offense  with  which  the  princi 
pal  is  charged,  more  definitely  than  by  the  use 
of  the  word  "  seduction,"  is  sufficient  to  create  a 
liability.    The  State  of  Iowa  v.  MarshaU,  21 
Iowa,  148. 

21.  Appearanoe  at  a  specific  term.  A  recog- 
nizance for  the  appearance  of  the  accused  at  a 
specified  term  of  court,  binds  the  sureties 
therein  for  his  appearance  at  the  succeeding 
term,  even  though  no  action  is  taken,  or  order 
made  at  the  term  specified.  The  State  of  Iowa 
V.  Ryan  et  al.,  28  Iowa.  406. 

22.  Forfeiture:  venue.  Where  a  defendant 
in  a  criminal  prosecution  takes  a  change  of  venue 
to  another  county,  and  gives  bail  for  his  appear- 
ance at  the  district  court  of  the  latter  county, 
which  is  forfeited  for  want  of  appearance,  the 
forfeiture  belongs  to  the  county  whereby  the 
terms  of  the  bond,  the  defendant  was  to  appear, 
rather  than  to  the  county  where  the  indictment 
was  found ;  and  suit  on  the  undertaking  should 
be  brought  in  the  county  thus  entitled.  Decatur 
County  V.  Maxwell,  26  Iowa,  898. 

23.  Parties.  Where  a  recognizance  taken  in 
the  name  of  a  State  for  the  appearance,  at  the 
district  court  of  the  county,  of  a  defendant  in  a 
criminal  prosecution,  becomes  forfeited,  suit 
thereon  may  be  properly  brought  in  the  name 
of  the  county.  Shelby  County  y.  Simmonds,  88 
Iowa,  845. 

IV.  Forfeiture. 

24.  Joint  prosecution :   separate  baiL     In  a 

joint  prosecution  against  two  persons  for  utter- 
ing counterfeit  money,  separate  bail  was  given 
by  defendants ;  a  default  was  entered  against 
them,  and  a  scire  fadas  issued  against  them  and 
their  sureties  in  the  recognizance.  Meld,  that 
the  court  erred  in  rejecting  part  of  the  record 
entries  offered  by  the  State,  to  show  that  defend- 
ants were  in  default,  and  had  forfeited  the 
conditions  of  the  bail  bonds.  Held,  also,  that  the 
record  in  such  a  proceeding  is  an  entirety,  that 
the  proceeding  is  joint  and  several,  and  the  tak- 
ing of  a  separate  bail,  would  not,  under  the  joint 
record  be  inadmissible.  StcUe  of  Iowa  v.  Lighton 
et  at.,  4  G.  Or.  278. 

26.  Ehridence;  burden   of  proo£     In   pro 

ceedings  against  bail  on  scire  facias,  the  burden 
of  proof  is  on  the  defendant,  to  Bhow  causf 
why  the  recognizance  should  not  be  estreated- 
The  State  v.  Carr,  4  Iowa,  289. 
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26.  Action  on  bond.  Chapter  198,  of  the  Code 
of  1851,  which  requires  the  prosecuting  attorney 
to  sue  out  a  scire  facias  against  the  bail  where 
default  has  been  made  in  criminal  cases,  even 
if  applicable  to  recognizances  before  justices, 
which  may  well  be  doubted,  does  not  negative 
or  preclude  the  right  to  proceed  by  action  on 
the  bond.  The  State  v.  Oorley  dt  Cloud,  2 
Iowa,  62. 

27.  Bvidence :  record.  Where  in  a  criminal 
proceeding  before  a  justice,  the  justice  entered 
on  his  docket,  the  failure  of  defendant  to 
appear;  ?teld,  that  in  an  action  on  the  recog- 
nizance against  the  bail,  the  docket  of  the  jus- 
tice, or  a  transcript  therefrom,  must  be  taken  as 
a  verity,  and  cannot  be  contradicted  by  showing 
that  the  defendant  did  appear.  Ibid. 

28.  Default.  The  defendant,  in  a  criminal 
case,  is  not  required  to  appear  until  he  is  called, 
or  his  presence  demanded,  by  the  court,  and  a 
default  cannot  properly  be  entered  against  him 
until  he  is  called.  IHd. 

29.  Particiilar  case.  Where  ^a  scire  facias 
on  a  forfeited  recognizance,  recited  that  the 
recognizance  was  entered  into  on  the  13tU  day 
of  September,  1854.  That  the  person  charged 
was  in  custody  of  the  sheriff  of  Davis  county, 
in  which  county  the  indictment  was  found,  that 
he  and  his  surety  entered  into  an  obligation  in 
open  court,  conditioned  that  the  principal  should 
appear  at  the  next  term  of  the  district  court  of 
Appanoose  county,  Iowa,  it  being  the  Septem- 
ber term  of  said  court,  to  answer  to  said  charge 
contained  in  the  indictment,  and  that,  at  the 
said  September  term,  to  wit,  on  the  19th  day  of 
September,  1854,  the  said  principal  was  duly 
called  as  the  law  requires,  and  made  a  default. 
Held,  that  the  writ  contained  sufficient  to  entitle 
the  State  to  a  judgment.  The  State  of  Iowa  v. 
Foster,  2  Iowa,  559. 

30.  The  district  court  cannot,  on  the  failure 
of  the  defendant  to  appear,  order  a  forfeiture  of 
the  bond  when  it  is  not  on  file  in  the  office 
of  the  clerk,  and  is  not  in  possession  of  the 
court.  The  State  of  Iowa  v.  Klingman,  14  Iowa, 
404. 

31.  When  forfeiture  taken.  A  forfeiture  of 
recognizance  may  be  taken  at  any  time  during 
the  term  at  which  the  accused  was  required  to 
appear,  or  during  the  succeeding  term,  and  be- 
fore he  has  been  surrendered  or  discharged. 
The  State  of  Iowa  v.  Brown  et  al. ,  16  Iowa,  314. 


32. 


notioe  of  foxfeitore.    It  is  not  neces- 


sary that  the  accused  or  his  sureties  shall  have 
notice  of  the  time  at  which  a  forfeiture  of  his 
bail  bond  will  be  claimed.  Ibid. 

33.  Fugitive  from  justice.  A  person  arrested 
in  this  State,  under  section  4523  *  et  sequor  of 
the  Revision  (Code  of  1873,  §  4196  et  sequor), 
charged  before  a  magistrate  with  the  crime  of 
murder  in  the  second  degree,  committed  in 
another  State,  is  upon  an  adjournment  of  the 
examination  entitled  to  bail  for  his  appearance 
before  the  magistrate  upon  the  day  to  wliich 
the  adjournment  was  made,  and  in  case  of  his 
failure  to  then  appear,  according  to  the  terms  of 
the  recognizance,  the  same  may  be  declared 
forfeited,  and  an  action  maintained  thereon 
against  the  bail.  TJie  State  of  Iowa  v.  Hufford 
et  al.,  28  Iowa,  579. 

34.  Pleadings,  llie  petition  in  an  action 
upon  such  a  recognizance  need  not  aver  the  par- 
ticular facts  which  show  that  the  magistrate  had 
authority  to  take  the  bail.  The  existence  of 
such  facts  as  were  necessary  to  give  the  officer 
jurisdiction  will  be  presumed.  If  the  prelim- 
inary proceedings  were  such  as  not  to  authorize 
the  taking  of  the  recognizance,  the  objection 
may  be  made  by  answer  or  appear  on  the  trial. 
Ibid. 

V.  Liability  op  Obligor. 

36.  Costs.    A  person  recognized  to  appear 

at  the  district  court  to  answer,  etc.,  is  subject  to 

tf 

*Sbg.  4523.  If  any  person  be  found  In  this  State 
charged  with  any  crime  committed  in  any  other 
State  or  Territory,  and  liable  by  the  constitution  and 
laws  of  the  United  States  to  be  delivered  over  upon 
the  demand  of  the  governor  thereof,  any  magistrate 
may  upon  complaint  on  oath  setting  forth  the  offense 
and  such  other  matters  as  are  necessary  to  bring  the 
case  within  the  provisions  of  law,  issue  a  warrant  to 
arrest  such  person. 

Sbg.  43:34.  If  upon  examination  it  appear  that  there 
is  reasonable  cause  to  believe  the  complaint  true« 
and  that  such  person  may  be  lawfully  demanded  of 
the  governor,  he  shall.  If  not  charged  with  murder, 
be  required  to  enter  into  an  undertaking  with  suflS- 
cient  suretv  in  a  reasonable  sum  to  appear  before 
such  magistrate  at  a  future  day  (allowing  reasonable 
time  to  obtain  the  warrant  from  the  governor)  and 
abide  the  order  of  such  magistrate  in  the  premises. 

Sec.  452S.  If  such  person  does  not  give  bail,  or  If 
he  is  charged  with  the  crime  of  murder,  he  must  be 
committed  to  prison  and  there  detained  until  such 
day  in  like  manner  as  if  the  offense  charged  had 
been  committed  within  this  State. 

Sec.  4536.  A  failure  of  such  person  to  attend  before 
the  magistrate  at  the  time  and  place  mentioned  in 
the  undertaking  Is  a  forfeiture  thereof. 

Sec.  4527.  If  such  person  appear  before  the  magis- 
trate upon  the  day  ordered,  ne  must  be  discharged 
unless  ne  is  demanded  by  some  person  authorized 
by  the  warrant  of  the  governor  to  receive  him,  un- 
less the  magistrate  see  good  cause  to  commit  him,  or 
to  require  him  to  enter  Into  a  new  undertaking  for 
his  appearance  at  some  other  day  to  await  a  war- 
rant from  the  governor. 
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the  costs  of  the  recognizance,  althoagh  no  prose- 
cutor appears.  Houston  v.  TAd  United  States, 
Mor.  174. 

36.  Mistake  in  reoitals  of  bond.  In  a 
proceeding  by  scire  facias,  it  was  alleged,  that 
at  the  September  term  of  the  district  court 
for  Marion  county  1854,  an  indictment  was 
preferred  by  the  grand  jury  against  one  A. 
F.  S.  for  larceny ;  that  at  the  next  April  term 
of  said  court,  the  said  defendant  appeared,  and, 
upon  affidavit  filed,  moved  for  a  change  of 
venue  in  the  cause ;  that  the  venue  was  changed 
by  the  court  to  Monroe  county,  and  the  said  A.  F. 
S.  together  with  F.  S.  S.,  his  surety,  in  open 
court,  entered  into  a  recognizance,  whereby  they 
acknowledged  themselves  indebted  to  the  State 
of  Iowa,  in  the  sum  of  $500,  to  be  void  on  con. 
ditioQ  that  the  said  A.  F.  S.,  indicted  as  afore- 
said, but  who,  by  mistake  in  the  recital  of  said 
recognizance,  is  stated  to  have  been  Indicted  at 
the  April  term  of  said  district  court,  instead  of 
the  September  term,  and  who  had  obtained  a 
change  of  venue  to  the  county  of  Monroe, 
should  be,  and  appear  at  the  next  term  of  the 
district  court  for  Monroe  county,  and  not  depart 
without  leave  of  the  court;  which  said  bond 
WIS  duly  taken  and  approved,  and  remains  of 
record.  And  that  at  the  next  ensuing  term  of 
the  district  court  of  Monroe  county,  the  said 
A.  F.  S.,  not  appearing  according  to  his  recog- 
nizance to  answer  to  said  indictment  when 
solemnly  called,  but  wholly  neglecting  and  re- 
fusing so  to  do,  his  default  was  entered  of 
record,  and  his  said  recognizance  forfeited ;  and 
where  F.  S.  S..  the  only  defendant  served,  ap- 
peared and  answered,  denying  the  truth  of 
the  matter,  set  out  in  the  scire  facias^  that 
there  was  any  such  record ;  that  there  was  any 
mistake  in  the  recital  of  the  recogniance  as  to 
the  term  of  court  at  which  the  indictment  was 
found;  and  that  the  said  F.  S.  S.  never  became 
the  surety  of  A.  F.  S.,  upon  any  bond  to  appear 
and  answer  any  indictment,  except  the  one 
found  and  presented  by  the  grand  jury  of  Mar- 
ion county,  at  tlie  April  term  1855  ;  upon  which 
answer  issue  was  joined;  and  where  the  cause 
was  submited  to  the  court  upon  the  record  and 
evidence,  and  was  taken  under  advisement,  to  be 
decided  in  vacation ;  and  where  in  vacation  the 
court  decided  that  the  said  F.  S  S.,  had  failed 
to  show  cause,  and  judgment  was  rendered 
against  the  defendant  for  the  amount  of  tho 
reco  (nizance  and   costs  ;  the  supreme  court  re- 

15 


fused  to  review  the  finding  of  the  court  in 
the  absence  of  evidence,  on  which  the  issue  was 
tried.     The  State  of  Iowa  v.  Strong,  6  Iowa,  72. 

37.  The  appearance  of  the  defendant  in  a 
criminal  prosecution  to  answer  the  charge,  does 
not  discharge  the  sureties  on  his  bond.  They  are 
liable  for  any  failure  to  obey  the  orders  of  the 
court  before  surrender  or  discharge.  TTie  State 
of  Iowa  V.  Brown  et  al,  16  Iowa,  314. 

38.  Change  of  venue.  When  the  venue  in 
a  criminal  action  is  changed,  the  sureties  are 
liable  for  the  appearance  of  the  accused  before 
the  court  to  which  the  change  is  ordered.  Ibid. 

39.  Failure  of  term.  A  failure  to  hold  the 
term  of  the  court,  at  which  the  accused  is  re 
quired  to  appear,  does  not  discharge  the  sure- 
ties on  his  bail  bond.  Ibid. 

40.  Where  defendant  is  held  for  one  of- 
fense, but  indicted  for  a  different.  Where  the 
defendant  was  held  to  answer  to  a  charge  of 
grand  larceny,  and  made  his  appearance,  and 
was  indicted  for  the  crime  of  burglary,  it  was 
held,  that  in  the  absence  of  any  showing,  that 
the  indictment  was  based  upon  the  same  trans- 
action as  the  charge  for  grand  larceny,  that  the 
sureties  upon  the  bond  would  not  be  held  liable 
for  his  further  appearance  to  answer  the  indict- 
ment. Ibid. 

41.  quere.  Whether  when  the  accused 

was  held  to  answer  a  charge  for  one  crime,  and 
was  Indicted  for  another  of  the  same  or  a  higher 
grade,  but  growing  out  of  the  same  transac- 
tion, the  sureties  on  his  bond  would  be  held  for 
his  departure  without  leave  of  the  court.  Ibid. 

42.  Release:  discretion  of  the  court.  Sec- 
tion 4994*  of  the  Revision  (Code  of  1873,  section 
4000),  empowers  the  court,  in  the  exercise  of 
its  discretion,  before  judgment,  to  remit  the 
whole  or  any  part  of  the  sum  mentioned  in  a 
forfeited  bond,  if  the  defendant  is  surrendered 
or  arrested.  This  does  not  apply  to  a  case  in 
which  no  arrest  has  been  mnde.  The  appellate 
court  will  interfere  with  the  exercise  of  this 
discretion  only  in  strong  cases  of  abuse.  The 
State  of  Iowa  v.  Scott,  20  Iowa.  63. 

43.  Defenses :  impracticability  of  sur- 
render. Action  on  a  bail  bond  against  the 
surety.  Breach,  that  he  failed  to  produce 
the  body  of  the  principal  in  court  at  the  time 

*  Sbg.  4904.  If,  before  judfrment  Is  entered  a^^alnst 
the  ball,  the  defendant  be  surrendered  or  arrested, 
the  court  may,  In  its  discretion,  remit  the  whole,  or 
any  part  of  the  sum  specified  In  the  undertaking. 
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stipulated ;  the  surety  answered  that  twice  after 
a  forfeiture  of  the  bond  was  declared,  he 
searched  for  the  principal  and  found  him  in  the 
State  of  Missouri,  that  he  caused  him  to  be  ar- 
rested for  the  purpose  of  bringing  him  to  this 
State  to  answer  the  charge  against  him  ;  but  that 
the  principal  was  in  the  military  service,  either 
of  the  United  States  or  of  the  State  of  Missouri, 
and  was  taken  from  him  by  the  Federal  military 
authorities,  so  that  he  could  not  bring  him  and 
surrender  him  to  the  court  in  discharge  of  his 
undertaking.  Uddf  that  it  did  not  constitute  a 
good  defense.  Ibid. 

44i  Death  of  pxincipal.  The  death  of  the 
principal,  two  years  after  a  bond  was  forfeited 
in  a  criminal  action,  is  no  defense  to  an  action 
against  the  security  on  the  bond.  Ibid, 

46.  AjMumption  of  custody  by  State  dis- 
oharges  baiL  A  defendant  in  a  criminal 
prosecution,  on  bail,  failed  to  appear,  and  a 
forfeiture  was  thereupon  taken  against  the 
bail,  and  a  bench-warrant  issued  against  the 
accused,  who  was,  on  the  22d  day  of  the  month, 
arrested,  and,  on  the  23d,  brought  into  court. 
On  the  24th  day  the  forfeiture  before  taken 
against  the  bail  wals  set  aside.  It  appearing 
that  the  accused  "  was  in  ^he  custody  of  the 
court  and  its  officers,"  he  so  remained  until  the 
25th,  when  he  was  discharged,  to  appear  on  the 
27th.  Failing  to  appear,  on  the  80th  a  second 
forfeiture  of  the  recognizance  was  taken  against 
the  accused  and  his  bail.  Held^  in  action 
thereupon  against  the  bail,  that  the  bail  having 
been  discharged,  by  order  of  court,  from  the 
first  forfeiture,  it  was  not  competent  for  the 
court,  having  assumed  the  custody  of  the  pris- 
oner, to  order  a  second  forfeiture.  Tits  State  v. 
Holmes  et  al.,  23  Iowa,  458. 

46.  Bffect  of  forfeiture.  When  the  prisoner 
failed  to  appear  he  not  only  forfeited  his  bond, 
but  his  liberty,  and  his  re-arrest  by  the  State 
was  authorized  by  section  4995  of  the  Revision 
of  1860.  Ibid. 

47.  Bail  deprived  of  custody.  When  the 
court  repossessed  itself  of  the  custody  of  the 
accused,  he  could  neither  claim  to  be  set  at 
liberty  or  remitted  to  the  hands  of  his  bail ;  nor 
had  they,  on  the  other  hand,  any  right  to  demand 
his  liberty,  or  their  control  or  keepership  of 
him.  Ibid. 

48. basis     of     opinion.      The     opinion 

herein  is  based  upon  the  theory  that  the  custody 
of  the  accused  by  the  State  was  not  merely  con- 


structive, but  actual,  in  the  sense  of  its  assum- 
ing to  keep  and  control  him  in  such  a  manner  as 
to  legally  deprive  the  bail  of  the  right  and 
power  to  do  so.  Ibid. 

49.  DefiEiult:  error  in  title  of  cause.  The 
fact  that  the  title  of  a  criminal  cause  in  which  a 
default  is  entered  omits  the  name  of  one  of  the 
defendants,  does  not  vitiate  the  default  nor 
affect  the  right  of  recovery  against  the  bail, 
when  there  is  no  reasonable  question  as  to  the 
identity  of  the  cause.  Ths  State  of  Iowa  v. 
Einily  ei  al.,  24  Iowa,  24. 


bahiMbnt. 


1.  Bvidence  in  action  against  bailee.  Where 
plaintiff  seeks  to  recover  upon  one  kind  of  bail- 
ment, he  must  sustain  that  by  proper  and  suf- 
ficient evidence,  and  cannot  recover  on  evidence 
which  shows  that  another  and  different  contract 
was  made.    Jourdan  v.  Heed,  1  Iowa,  135. 

2.  Bailee  without  hire.  A  bailee  without  rec- 
ompense is  liable  only  for  the  loss  of  the  goods 
in  case  of  gross  negligence.  Ibid. 

3. for  hire.    A  bailee  for  hire,  is  liable 

for  less  than  ordinary  neglect.  Ibid. 

4.  Lost  money:  slight  diligence.  In  an 
action  to  recover  a  certain  sum  of  money,  alleged 
by  the  plaintiff  to  have  been  lost  by  him,  and 
found  by  the  defendant,  who  carelessly  and 
negligently  lost  it.  Held,  that  only  slight  dili- 
gence was  required  of  the  defendant  in  the  care 
of  the  money,  and  that  he  was  answerable  for 
gross  negligence  only.  Dougherty  v.  Posegate, 
3  Iowa,  88. 

.    6. instractions.    And  in  such  action,  the 

court  instructed  the  jury, "  that  if  defendant 
found  the  plaintiffs  money,  he  was  bound  to 
make  restitution  of  the  same,  without  compen- 
sation." Heldy  that  this  instruction  is  in  accord- 
ance with  the  act  to  provide,  for  the  taking  of 
water  crafts  found  adrift,  lost  goods  and  estray 
animals,  approved,  January  24,  1852,  and  was 
correct.  Ibid. 

6.  Mixture  of  gold  dust.  When  the  gold 
dust  of  G.  was  sent  to  him  in  charge  of  R.,  and 
where  it  was  subsequently  mixed  and  taken  by 
force  from  R.,and  delivered  to  S.,and  by  S.  con- 
verted into  money  ;  held,  that  G.  could  recover 
from  S.  in  an  action  of  assumpsit.  Goodenow  v. 
Snyder,  3  G.  Gr.  599. 

7.  By  the  Spanish  law,  which  obtains  in 

California    the  mixture  of  gold  dust,  did   not 
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destroy  the  individual  ownership,  whether  the 
mixing  was  done  by  accident  or  design.  If  in- 
separably mixed,  each  owner  will  be  interested 
pro  tarUo.  Ibid. 

8.  Iiien  of  bailee.  Where  goods  are  in  pos- 
session of  a  person  for  hire,  to  which,  by  his 
labor  or  skill,  he  has  imparted  additional  val  ae 
he  has  a  lien  for  his  charges  thereon  where 
there  is  no  special  contract  inconsistent  with 
such  lien,  but  he  has  no  right  to  retain  them  for 
the  payment  of  **  other  debts  **  due  him  by  the 
bailor  without  a  special  agreement  to  that  effect. 
Netan  v.  Roup,  8  Iowa,  207. 

9. It  is  essential  to  the  bailee's  light  to 

a  lien  upon  the  goods  until  his  charges  for  his 
labor  and  skill  are  paid,  that  the  goods  should 
have  been  delivered  into  his  possession  for  the 
purpose  of  such  labor  and  skill.  Ibid, 

10.  How  lien  will  be  lost.  If  the  bailee 
parts  with  his  possession  before  his  charges  are 
paid,  the  lien  is  lost  and  will  not  be  reinstated 
by  his  again  coming  into  possession  of  the 
goods,  without  the  consent  or  agreement  of  the 
bailor.  Ibid. 

11.  Iiiability  of  property  in  the  hands  of 
bailee.  Property  placed  in  the  hands  of  a  trus- 
tee, bailee,  or  agent,  without  any  wrongful  or 
fraudulent  intent,  cannot  be  subjected  to  the  sat- 
isfaction of  the  debts  of  such  trustee,  bailee  or 
agent.    Robinson,  y.  ChapHne,  9  Iowa,  91. 

12. fraud.    To  enable  third  persons  to 

take  and  hold  such  property,  either  as  creditors 
or  vendees  of  the  trustee,  bailee,  or  agent,  hav- 
ing the  custody  of  the  same,  some  fraud  or 
mala  fides  must  appear  on  the  part  of  the  owner. 
Ibid. 

13.  Receipt  by  bailee.  The  bailee  of  per- 
sonal property  is,  by  his  receipt  executed  to  the 
bailor,  binding  himself  to  account  for  the  same 
to  Buch  bailor,  estopped  from  denying  the  right 
of  the  bailor  to  the  possession.  Reed  v.  Reed, 
13  Iow4,  5. 

14.  Commission  merchant :  advances.  Be- 
fore a  consignee  of  goods  can  sell  the  property 
consigned  to  him,  contrary  to  express  instruc- 
tions, for  the  purpose  of  re-imbursing  himself 
for  advancee,  he  must  first  give  reasonable 
notice  to  the  consignor  to  pay  him  for  such  ad- 
vances. ffaUoweU  A  Ccbum  v.  Faiocett,  30 
Iowa,  491. 

16.  Warehonsemen :  destruction  of  property 
'by  fire.    Where  a  consignor  deposits  certain 


wheat  for  storage  with  warehousemen,  under 
the  agreement  that  they  will  re-deliver  it  to 
him  on  demand,  and  they,  without  authority, 
sell  and  ship  the  wheat,  and  thereafter  a 
demand  is  made  for  the  wheat,  it  is  no  defense, 
in  an  action  by  the  consignor  to  recover  the  value 
of  the  wheat,  that  the  warehouse  of  defendants 
was,  subsequent  to  the  demand,  destroyed  by 
fire  consuming  all  ltd  contents,  among  which 
was  wheat  of  like  quality  as  that  stored  by 
plaintiff*  and  with  which  they  could  have  re- 
placed it.    McGinn  v.  Butler  et  al.,  31  Iowa,  160. 

16. back  changes.  A  warehouseman  with 

whom  goods  are  stored  by  a  railroad  company, 
may  retain  possession  of  the  same,  when  so  in- 
structed by  the  company,  until  the  "back 
charges"  thereon  are  paid.  Alden  cfe  Co.  y. 
Carver,  13  Iowa,  258. 

17.  Loan  of  property.  Where  the  plaintiff^, 
having  a  horse  for  which  he  had  no  use,  to  avoid 
the  expense  of  keeping,  requested  the  defendant 
to  take  it  and  do  his  work  with  it  in  considera- 
tion of  its  feed  and  keeping,  it  ivas  Tield,  that 
this  was  not  a  mere  commodcUum  or  gratuitous 
loan,  under  which  the  defendant  would  be 
required  to  exercise  extraordinary  care,  but  a  con- 
tract for  the  mutual  benefit  of  both  parties, 
under  which,  the  defendant  was  required  to 
exercise  only  ordinary  care  in  the  keeping  and 
care  of  the  ainimal.  Chamberlin  v.  CM,  33 
Iowa.  161. 

18.  Deposit  with  bank.  Where  a  bank  or- 
ganized under  the  Federal  banking  law  receives 
on  deposit  United  States  bonds  of  one  class, 
under  a  promise  or  agreement  to  exchange  them 
for  those  of  another,  it  will  not  be  regarded  as  a 
mere  mandatory  or  bailee  acting  without  com- 
pensation, but,  on  the  contrary,  held  to  the  terms 
of  the  contract,  and  liable  to  the  depositor  for 
the  value  of  the  bonds  on  its  refusal  to  deliver 
them.    Leach  v.  Hale,  receiver,  31  Iowa,  69. 

19.  When  person  will  be  regarded  as  bailee. 

Where  N.  contracted  with  W.  to  sell  him  a  cow, 
and  W.  directed  the  cow  to  be  delivered  at  his 
slaughter-house,  under  the  stipulation  that  he 
would  pay  as  much  for  her  as  if  he  had  pre- 
viously seen  her,  and  where  N.  delivered  the 
cow  as  directed,  and  W.,  not  finding  her  as  good 
as  he  expected,  directed  her  to  be  turned  loose, 
whereby  she  was  lost ;  liM,  that  as  the  sale , 
was  absolute  and  the  price  only  conditional, 
that  W.  was  liable  to  N.  for  tlie  value  of  the 


116 


BANKRUPTCY. 


Decree  cannot  be  Collaterally  Assailed. 


cow ;  held,  also,  that  if  the  sale  had  been  con- 
ditional, he  would  still  be  liable  as  bailee,  for 
gross  negligence.   NeaUy  v.  WUhdm,  4  Q.  Qr.  240. 


BANERUFTOT. 


1.  Decree  cannot  be  collaterally  aflsailed. 

A  decree  in  bankruptcy,  under  the  general  law 
of  congress,  ordered  by  a  court  of  competent 
general  jurisdiction,  cannot  be  collaterally 
drawn  in  question.  Wright  et  al.  v.  Watkins, 
2  a.  Gr.  547. 

2.  Jurisdiction.  The  territorial  district  courts 
.    were  invested  with  full  power  to  adjudicate 

causes  in  bankruptcy.  Ibid. 

3.  Bankruptcy  of  indorser  of  note.  Pleas 
averring  that  one  of  two  payees  of  a  note,  be- 
came bankrupt  after  the  note  was  made,  and 
before  it  was  indorsed  to  the  plaintiff,  are  defec- 
tive, unless  they  aver  facts  showing  that. the 
note  was  vested  in  the  assignee  of  the  bank- 
rupt, or  that  he  otherwise  acquired  an  interest 
in,  or  control  over  the  note.  VvlweUer  v.  Singer , 
2  G.  Gr.  372. 

4.  Where  the  judgment  entry  shows  that  a 
defendant  recovered  judgment  on  a  plea  of 
bankruptcy,  the  supreme  court  will  presume 
such  plea  was  duly  filed.  Budyman  v.  Viele, 
a  G.  Gr.  297. 

6.  Fraud.  In  the  absence  of  fraud,  a  decree 
in  bankruptcy,  under  the  United  States  acts  of 
1841,  is  a  conclusive  discharge  of  all  debts  prova- 
ble under  the  law.  Magoon  v.  Warfidd,  3  G. 
Gr.  293. 

6. The  failure  of  a  bankrupt  to  include 

the  name  of  a  creditor  in  his  schedule,  or  to 
notify  him  of  the  proceedings,  in  the  absence 
of  circumstances  evincing  the  intention  to  de- 
ceive, will  not  justify  the  inference  of  fraud. 
IHd. 

7.  Discharge  under  State  insolvent  laws. 
A  discharge  under  the  insolvent  laws  of  a  State 
does  not  bar  a  non-resident  creditor,  who  did 
not  consent  to  the  discharge  ;  nor  is.  such  non- 
resident creditor  barred  from  his  action  by 
having  appeared  and  contested  the  proceedings 
in  insolvency.  Collins  cfe  Co,  v.  Rodolph,  3  G. 
Gr.  299. 

8.  Bvidence :  discharge.    Where  the  record 
"Of  a  decree  shows  an  absolute  discharge   in 

bankruptcy,  and  also  shows  that  the  bankrupt 
was  authorized  to  receive  a  certificate,  it  is  suf- 


ficient evidence  of  discharge,  without  pleading 
the  certificate.  Viele  v.  Blauehard,  4  G.  Gr. 
299 :  Magoon  v.  Warfleld,  3  Ibid.  293. 

9.  Bankrupt  laws  a  part  of  the  oontracc 
The  bankrupt  laws  of  a  State  form  a  part  of 
every  contract  made  and  to  be  performed  therein. 
Webster  d  Gage  v.  Bees,  23  Iowa,  269. 

10.  Foreign  State  insolvent  laws :  discharge 
under.  A  discharge  under  a  State  insolvent 
law  will  not  discharge  a  debt  due  to  a  citizen  of 
another  State,  unless  the  latter  appears  and 
voluntarily  submits  to  the  jurisdiction  of  the 
court  by  becoming  a  party  to  the  proceeding  or 
claiming  a  dividend  thereunder ;  and  this  is  the 
case,  irrespective  of  the  form  of  the  debt,  or 
where  the  contract  was  entered  into,  or  where 
it  was  to  be  performed.  Haidey  v.  Hunt,  29 
Iowa,  303 ;  §  8,  supra, 

11.  The  place  of  making  or  place  of  per- 
formance is  wholly  immaterial  in  all  cases 
where  the  creditor  is  not  a  citizen  of  the  State 
granting  the  discharge.  Citizenship  of  the 
parties  and  not  the  place  of  the  making,  or  the 
place  fixed  for  the  performance,  of  the  contract, 
is  the  controlling  element.  Ibid, 

12.  Application  of  principles.  Where  judcr- 
ments  were  rendered  against  a  debtor  in  the 
State  of  New  York,  and  these  judgments  were 
afterward  assigned  to  a  citizen  of  this  State,  it 
was  Ivddy  that  a  subsequent  discharge  of  tho 
debtor  under  the  insolvent  laws  of  New  York 
constituted  no  bar  to  a  suit  on  the  judgments. 
Ibid. 

13.  Validity  of  State  insolvent  laws.  The 
doctrine  recognized,  that  State  insolvent  laws 
are  not  invalid  as  respects  subsequent  contracts. 
The  course  of  decision  upon  the  principles 
herein  announced  shown,  and  the  authorities 
collated  by  Dillon,  Ch.  J.  Ibid. 

14.  Bankrupt  laws:  State  insolvent  laws: 
jurisdiction.  The  enactment  of  the  Federal 
bankrupt  law  of  1867  did  not  operate  to  nullify, 
supersede,  or  wholly  suspend  the  insolvent 
laws  of  the  several  States;  and  jurisdiction 
may  be  exercised  under  the  State  laws,  at  least 
until  the  jurisdiction  of  the  Federal  court  hah 
been  called  into  exercise.  Day,  J.,  dissenting. 
Reed  Brothers  <fe  Co.  v.  Taylor,  82  Iowa,  209. 

16.  Jurisdiction  of  State  courts.    After  the 

filing  of  a  petition  in  bankruptcy,  which  is  fol- 

lowed  by  an  adjudication  of  bankruptcy  of  the 

^  debtor,  no  valid  lien  can  be  acquired  against  the 
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property  of  the  bankrupt,  by  proceedings  insti- 
tuted in  the  State  courts  subsequently  to  the 
filing  of  such  a  petition.  The  authorities  bear- 
ing upon  this  question  collated  by  Day,  Ch.  J., 
Stuart  y.  Hities  db  Mimes  et€U.,9S  Iowa,  00. 

16.  Failure  of  aaaignee  to  defend  in  State 
court.  The  assignee  In  bankruptcy  is  not  es- 
topped from  asserting  his  claim  to  the  property 
of  the  bankrupt,  by  the  fact  that  he  failed  to 
appear  and  defend,  in  place  of  the  bankrupt,  in 
an  action  instituted  in  the  State  court  subse- 
quently to  the  filing  of  the  petition  in  bank- 
ruptcy. No  such  duty  is  required  of  the  assignee. 
Ilnd. 

17.  Service  of  order.  An  order  upon  the 
debtor,  in  a  bankruptcy  proceeding,  to  show 
cause  why  the  prayer  of  the  petition  should  not 
be  granted,  may  be  personally  served,  as  well  as 
by  publication,  outside  of  the  district  in  which 
the  petition  is  filed.  Ibid. 

18.  By  whom  served.  It  is  not  necessary 
that  such  order  should  be  served  by  the  United 
States  marshal,  or  by  a  messenger  appointed  by 
the  court  for  that  purpose.  IHd, 

19.  Jurisdicstion:  pleading.  In  a  proceeding, 
by  a  portion  of  the  members  of  a  firm,  to  have 
the  firm  and  its  members  adjudged  bankrupt 
an  averment  in  the  petition  that  petitioners,  for 
six  months  next  preceding  the  application, 
have  been  residents  of  the  district  in  which  the 
petition  is  filed,  and  that  they  and  the  other  mem- 
bers, within  said  time,  were  partners  in  trade  in 
said  district,  will,  in  a  collateral  proceeding,  be 
regarded  as  sufficient  to  confer  jurisdiction] 
Ibid. 

20.  BflEiBot  of  discharge.  A  properly  attested 
certificate  of  discharge  in  bankruptcy  will,  in 
the  absence  of  proof  to  the  contrary,  be  con- 
strued to  operate  as  a  complete  discharge  of  all 
prior  debts.  Thornburgh  v.  Madren  ei  al.»  33 
Iowa,  380. 


BANKS  AND    BANE-NOTES. 

1.  Repeal  of  charter.  The  legislature  has 
an  unquestionable  right,  without  judicial  inves- 
tigation, to  repeal  a  bank  charter  containing 
a  provision  "  that  if  said  corporation  shall  fail 
to  go  into  operation,  or  shall  abuse  or  misuse 
their  privileges  under  their  charter,  it  shall  be 
'n  the  power  of  the  legislative  assembly  of  this 
Territory,  at  any  time,   to    annul,  vacate  and 


make  void  this  charter.*'     The  Miners*  Bank  of 
Dvbxique  v.  The  United  States,  Mor.  482. 

2. Upon  a   proper    showing,  a   judicia- 

tribunal  may  vacate  the  charter  of  a  bank,  for 
misuse  or  abuse,  when  the  legislature  does  not 
reserve  that  power;  but  if  the  legislature 
reserve  to  themselves  the  power  to  repeal  a 
charter  or  act  of  incorporation,  upon  a  misuse  or 
abuse  of  corporate  powers,  they  may  do  so 
without  the  interposition  of  a  judicial  tribunal ; 
they  are  the  proper  judges  of  such  misuse  or 
abuse,  and  their  acts,  their  motives,  and  the 
sufficiency  of  evidence  before  them,  cannot  be 
collaterally  questioned.  It  is  not  the  province 
of  the  judiciary  to  determine  whether  the  law  is 
or  is  not  enacted .  expediently,  or  under,  proper 
contingencies!  and  notices,  and  thereupon  decide 
as  to  Us  .validity.  It  is  their  province  to  place 
upon  them  a  legitimate  construction,  and  en- 
force them  so  far  as  they  are  adjudged  constitu- 
tional.. The  Miners^  Bank  of  Dubuque  v.  The 
■  United  States,  1  G.  Gr.  553. 
.  3.  Oertifioate  of  deposit  A  bank  certificate 
of  deposit  is  not  money,  or  its  equivalent. 
Dougherty  et  al.  v.  Hi^hes,  3  Q.  Gr.  92. 

4.  Whether  a  certificate  of  deposit  is  nego- 
tiable, so  as,  when  negotiated,  to  be  discharged 
of  previous  equities,  queref  Johnson  v.  Barney 
&  Go.,\  Iowa,  531. 

6.  Where  suit  was  brought  by  the  in- 
dorsee of  a  negotiable  certificate  of  deposit, 
against  the  makers,  and  the  answer  of  the  de- 
fendants alleged  that  the  plaintiff  was  not  a 
holder  of  the  certificate  in  good  faith,  and  for  a 
valuable  consideration,  but  that  it  was  still  the 
property  of  the  indorser  of  the  plaintiff ;  that 
no  bona  fide  transfer  had  ever  been  made ;  that 
the  original  payees  deposited  the  funds  for  the 
indorser  of  the  plaintiff,  and  as  his  agents ;  and 
that  the  certificate  was  obtained  by  fraud  and 
deception,  and  without  consideration,  setting 
out  the  facts ;  and  where  it  appeared  from  the 
evidence  that  the  indorser  of  the  plaintiff  was 
indebted  to  him,  and  remitted  him  the  certifi- 
cate, with,  instructions  to  apply  it  to  the  credit 
of  the  indorser  when  collected.  Held,  that  the 
plaintiff  accepted  the  position  of  collecting 
agent  for  the  indorser,  and  not  that  of  a  bona 
fide  holder,  without  notice ;  and  that  he  held 
the  certificate  subject  to  the  equities  existing 
between  the  makers  and  indorser.    Ibid. 

6.  In  an  action  on  a  certificate  of  dsposit,  the 
courts  of  Iowa  will  not  take  judicial  notice  of 
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the  laws  or  statutes  of  another  State;  prima 
facie  the  contract  is  governed  by  the  laws  of 
this  State.  Bean  v.  Briggs  db  FeUJwuser,  4  Iowa, 
464. 

7.  Guaranty.  Where  a  party  holds  himself 
out  to  the  public  as  liable  for  the  redemption 
of  the  bills  of  the  bank,  as  a  stockholder,  and 
advertises  to  redeem  the  same  at  the  counter  of 
a  bank  different  from  that  by  which  the  bills 
were  issued,  and  where,  by  such  representation* 
he  gives  character,  credit  and  currency  to  the 
bills,  and  causes  them  to  be  received  in  the  com- 
munity, the  promise  or  undertaking,  or  the 
liability  assumed,  is  not  in  the  nature  of  an 
assumption  to  pay  the  debt  of  another,  but  is 
original  and  independent  in  its  nature,  and 
it  IS  not  necessary  to  aver  that  the  promise  or 
undertaking  was  in  writing.  TarheU  v.  A.  J, 
Stevens  &  Co.,  7  Iowa,  163. 

8. particular  case.    Where  in  an  action 

on  certain  bank  bills,  Issued  in  another  State 
against  parties  residing  in  Iowa,  the  petition 
alleged  that  the  defendants,  prior  to  the  first 
day  of  J  une,  1857,  were  bankers,  in  Polk  county ; 
that,  in  the  course  of  their  business,  they  rep- 
resented themselves  to  be  the  owners  of,  and 
personally  liable  for,  the  said  bank  bills,  as 
stockholders  in  said  bank,  which  representations 
they  made  by  their  published  card,  printed  in 
the  paper  of  said  county,  and  by  their  oft- 
repeated  verbal  declarations,  publicly  made 
that  they  advertised  to  redeem  such  notes  at 
their  counter  in  Polk  county  ;  that  by  reason  of 
said  representation,  said  bank  notes  obtained 
credit,  and  were  received  and  paid  by  parties  in 
business  transactions  in  said  county,  as  current 
funds  ;  that,  relying  upon  these  representations* 
the  petitioner  was  induced  to  accept  said  notes 
as  money,  and  that,  on  or  about  the  8th  of 
August,  1857,  said  defendants  ceased  to  redeem 
said  bank  notes  according  to  their  representa- 
tions, by  reason  of  which  failure,  said  notes 
had  become,  and  then  were,  wholly  worthless  ; 
and  when  the  petition  was  demurred  to,  on  the 
ground  that  the  plaintiff  sought  to  charge  de- 
fendants for  the  debts  of  another,  and  does  not 
allege  the  promise  to  be  in  writing,  which 
demurrer  was  overruled.  Held,  1,  that  the 
liability  of  defendant  was  an  original  and  inde- 
pendent undertaking ;  2.  That  the  statute  of 
frauds  did  not  apply  to  such  a  case ;  3.  That 
defendants  were  liable  to  every  person  receiving 


the  bills,  who  saw  their    advertisements,  ox 
heard  their  representations.  Ibid. 

9.  Taxation:  stock.  The  capital  stock  of  a 
branch  of  the  State  bank  doing  business  within 
an  incorporated  town  or  city,  which  is  author- 
ized to  levy  and  collect  taxes  for  corporation 
purposes,  is  not  exempt  from  taxes  for  such  pur* 
poses,  though  some  of  the  owners  of  such  stock 
do  not  reside  within  the  limits  of  the  corpora- 
tion. The  Town  of  McGregor  v.  The  McGregor 
Branch  of  the  State  Bank,  12  Iowa,  79. 

10. statute  conatrued.    Section  462,  of  the 

Ck>de  of  1851,  applies  only  to  incorporations  for 
purposes  of  internal  improvement,  and  not  to 
corporations  for  banking  purposes.  Ibid. 

11.  Bank  bills:  evidence:  discount.  In  an 
action  on  bills,  issued  by  a  banking  firm  to  cir- 
culate as  money,  by  a  holder  thereof,  against 
such  firm,  evidence  showing  that  the  holder 
purchased  the  bills  at  a  discount  is  inadmissible. 
Taylor  v.  Cook  et  al.,  14  Iowa,  501. 

12.  Liability  of  bankers.  Where  several 
banking  firms  united  to  establish  a  bank  of 
issue,  the  notes  of  which  were  sent  to  the  said 
several  stockholders  for  circulation,  and  were 
placed  in  circulation  without  any  designation 
showing  where  they  were  so  issued ;  and  said 
firms  published  a  card,  signed  by  each  one  of 
them,  announcing  that  they  were  individually 
responsible  for  its  issues ;  that  its  bills  would 
be  redeemed  in  coin,  at  the  bank  of  issue,  and 
in  eastern  exchange  and  in  coin,  at  certain  rates 
named,  at  their  several  banking  houses,  it  was 
?ield,  1.  That  each  or  all  of  said  firms  were  liable 
for  a  failure  to  redeem  any  of  said  bills  by 
either;  2.  That  an  action  could  be  maintained 
against  all,  after  a  denuind  upon  and  refusal  by 
either  one  to  redeem ;  8.  That  a  presentation  to 
a  CO  partner  in  one  of  said  firms  was  sufilcient 
after  the  firm,  by  closing  its  doors,  had  rendered 
it  impossible  to  present  bills  at  their  counter. 
IHd. 

13.  Tenitorlal  charter.  The  act  of  congress 
of  July  1, 1836,  requiring  the  approval  and  con^ 
firmation  of  congress  to  give  validity  to  any 
act  of  a  territorial  legislature,  incorporating 
any  bank,  or  any  institution,  with  .banking 
powers  or  privileges,  was  applicable  to  terri- 
tories organized  after  its  enactment,  and  was 
not  repealed  by  the  organic  act  of  the  territory 
of  Nebraska.  Allen  v.  Pegram  et  al.,  16  Iowa, 
163. 
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14.  Nebraaka :  bank  chartar.  The  issue  of 
bills  and  the  exercise  of  other  banking  powers 
by  a  corporation  organized  under  a  charter, 
granted  by  the  territorial  legislature  of  Ne- 
braska, which  was  never  confirmed  or  approved 
by  congress,  were  without  authority  of  law. 
Jlrid. 

16.  Oontraot  to  redeem  bUIs  issued  without 
anthoiity  of  law.  The  officer  of  a  banking  cor- 
poration, who  is  individually  liable  for  the 
redemption  of  bills  issued  by  such  corporation, 
without  authority  of  law,  may,  for  a  valid,  and 
sufficient  consideration,  contract  with  another 
party  to  redeem  the  bills  for  him.  Ibid, 

16.  Bank  stock.  Stock  in  a  banking  incor- 
poration is  personal  property,  and  when  it  is 
sold,  and  there  is  nothing  in  the  contract  or  in 
the  circumstances  to  repel  the  presumption,  the 
vendor  is  considered  to  warrant  its  title,  and  that 
it  is,  legally,  what  it  purports  to  be  in  fact,  but 
not  its  quality  or  value.  Ibid, 

17.  Taxation:  shares  in  national  banks. 
While  the  capital  of  national  banks  cannot  be 
taxed  by  State  authority,  the  shares  of  share- 
holders may  be,  in  a  rate  not  exceeding  that 
imposed  upon  the  shares  of  banks  organized  in, 
and  by  the  authority  of,  such  State.  Hvbbard 
et  al.  V.  T?i6  Board  of  Supervisors  of  Johnson 
County,  23  Iowa  IdO. 

18. not  authorised  by  the  laws  of  the 

State.  The  laws  of  our  State  do  not  provide 
for  the  taxation  of  the  shares  in  banks  organ- 
ized under  its  auihority,  but  only  of  the  capital 
of  such  banks,  and  hence  chapter  108,  Laws  of 
1866,  providing  for  the  taxation  of  shares  in 
national  banks,  was  unauthorized  and  invalid. 
Ibid. 

19.  Suspension  of  national  banks ;  appUoa- 
tion  of  assets.  The  assets  of  a  national  bank  in 
the  hands  of  a  receiver,  under  section  50  of  the 
act  of  congress,  entitled  '*  An  act  to  provide  a  na- 
tional currency,"  approved  June  3, 1864,  must 
be  ratably  divided  and  appropriated  for  the 
payment  of  all  leg^l  liabilities  of  the  bank, 
whether  they  imply  the  relation  of  debtor  and 
creditor,  or  that  of  bailor  and  bailee.  Turner  v. 
The  Firtt  Ifational  Bank  of  Keokuk,  26  Iowa, 

flO.  liability  for  bonds  deposited.  Where 
a  bank,  organized  under  the  Federal  banking 
law,  receives  on  deposit  United  States  bonds 
of  one  class,  under  a  promise  or  agreement  to 


exchange  them  for  those  of  another,  it  will  not 
be  regarded  as  a  mere  mandatory  or  bailee 
acting  without  compensation,  but,  on  the  con- 
trary, held  to  the  terms  of  the  contract ,and  lia- 
ble to  the  depositor  for  the  value  of  the  bonds 
on  its  refusal  to  deliver  them.  Leach  v.  Hale, 
receiver,  31  Iowa,  69. 

21.  Banking  powers.  An  undertaking  or 
transaction  of  this  character,  on  the  part  of  the 
bank,  is  within  the  scope  of  its  powers  to  do  a 
general  banking  business,  conferred  by  the  act 
of  congress  authorizing  the  creation  of  these 
banks.  Ibid. 

22.  Bvidenoe :  stamps.  Though  the  receipt 
or  certificate  of  the  bank,  showing  such  deposit, 
were  not  admissible  for  want  of  a  stamp,  the 
deposit  and  facts  connected  with  it  might  be 
shown  by  evidence,  aliunde,.  Ibid. 

23.  liability  of  shareholder.  The  transferee 
of  stock  or  shares  in  a  national  bank  (organized 
under  the  federal  banking  act),  at  the  time  of 
the  failure  of  the  bank,  is,  where  the  transfer 
appears  to  be  absolute  on  the  books  of  the  bank, 
liable  for  the  debts  of  the  association  to  the  ex- 
tent of  the  shares  held  by  him,  notwithstand- 
ing he  holds  them  by  transfer  or  assignment  as 
collateral  security  for  a  loan  to  the  shareholder 
from  whom  he  received  the  transfer.  Male  y. 
Walker,  31  Iowa,  344. 

See  Corporation  ;  Taxks  and  Tax  Sale. 


BARGAIN  AND  SAIiB. 

See  Sales  of  Personal  Property  ;  Conyet- 
ancb;  Vendor  and  Vendee. 


BASTARDY  PROOBBDINGS. 

1.  Style  of  process.  A  writ  and  recognizance, 
on  a  complaint  in  bastardy,  should  be  in  the 
name  of  the  United  States,  on  the  complaint  of 
the  female.     Stratton  v.  Schintaffery  Mor.  420. 

2.  Nature  of  the  proceeding.  A  proceeding 
against  the  father  for  the  support  of  his  ille- 
gitimate child  is  not  in  the  nature  of  a  crimi- 
nal action,  and,  therefore,  under  the  constitution, 
the  defendant  is  exempt  from  imprisonment ; 
and  that  portion  of  the  bastardy  act  which  author- 
ized such  imprisonment,  is  repealed  by  the  con- 
stitution.   Holmes  v.  The  State,  2  G.  Gr.  501. 
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Power  of  the  Court  over  the  Defendant. 


3.  Power  of  the  court  over  the  defendant. 
In  case  of  bastardy  under  the  Code  of  1851,  the 
county  court  is  authorized  to  take  from  the 
father  of  the  child  such  security  as  may  be 
directed  by  the  court  to  save  the  county  and 
every  other  county  in  tlie  State  from  all  charges 
for  the  maintenance  of  the  child;  but  in 
addition  to  this  security,  the  county  court  has 
no  authority  to  require  a  quarterly  payment  to 
the  county  treasurer ;  and  to  correct  such  un- 
authorized requirement,  a  writ  of  certiorari 
may  be  issued  from  the  district  court.  Coburn 
V.  Mahaska  County,  4  G.  Gr.  242. 

4.  Impeachment  of  the  mother.  In  an  infor- 
mation for  bastardy,  under  the  statute,  it  is  ad- 
missible to  discredit  the  testimony  of  the 
mother,  by  disproving  what  she  swore  to  on  the 
preliminary  examination  before  the  .justice. 
Holm^  V.  The  State,  1  G.  Gr.  150. 

6.  Jurisdiction  in  bastardy.  In  proceedings 
before  a  county  court,  to  charge  a  defendant 
with  the  maintenance  of  an  illegitimate  child, 
under  chapter  49,  Code  of  1851,  the  court  upon 
the  filing  of  the  complaint  and  issuing  of  the 
writ,  acquires  jurisdiction  of  the  property  of 
the  defendant.  The  County  of  MiUs  v.  Mamaker, 
11  Iowa,  206. 

6.  When  cause  should  be  heard.  A  com- 
plaint for  bastardy  should  be  heard  by  the  coun- 
ty court  only  in  term  time.  Ibid. 

7.  Jurisdiction  must  appear.  The  county 
court  is  not  a  court  of  general  jurisdiction,  and 
when  business  requiring  notice,  as  a  bastardy  pro>- 
cceding,  is  transacted  therein,  on  a  day  not  fixed 
by  law  as  a  day  for  regular  term,  an  appellate 
court  will  not  presume  that  it  was  heard  at  an 
adjourned  term,  when  the  fact  does  not  appear 
of  record.  Ibid. 

8.  Appearance  waives  olijections  as  to  time 
of  hearing.  An  appearance  by  the  defendant 
and  a  trial  on  tlie  merits,  in  a  proceeding  for  the 
maintenance  of  an  Illegitimate  child,  before  the 
county  court,  in  vacation,  operates  as  a  waiver  of 
objections  to  the  time  of  such  trial.  Ibid. 

9.  Amoimt  of  Judgment.  The  amount  of 
judgment  against  a  defendant  in  a  proceeding 
for  the  maintenance  of  an  illcgitmato  child, 
must  depend  upon  the  circumstances  of  each 
case ;  and  such  a  judgment  will  not  be  reviewed 
by  the  supreme  court,  when  the  evidence  con- 
sidered by  the  court  below  does  not  appear  of 
record.  Ibid. 


10.  Judgment  requiring  payment  of  annual 
sum.  A  judgment  against  a  defendant  in  such 
a  proceeding,  requiring  the  payment  of  a  cer- 
tain sum  annually,  for  a  number  of  years  named, 
and  directing  that  In  default  of  the  payment  of 
any  of  said  installments,  execution  should  issue  ; 
field,  irregular,  so  far  as  it  directed  execution  to 
be  issued  upon  deferred  payments.  Ibid. 

11.  Character  of  proceeding  and  Judgment 
therein.  Statutes  prescribing  proceedings  to 
enforce  the  support  of  bastard  children  by  their 
fathers,  are  merely  local  police  regulations,  and 
cannot  be  enforced  beyond  the  jurisdiction  of  the 
State  by  which  they  are  enacted ;  but  where  the 
local  jurisdiction  has  attached,  and  the  courts  of 
the  State  have  taken  cognizance  and  rendered 
judgment  for  the  penalty  prescribed  by  such  a 
statute,  such  judgment  is  entitled  to  full  faith 
and  credit,  in  every  other  State.     The  State  of 

Indiana,  ex  rd.  Stone,  v.  Helmer,  21  Iowa,  370. 

• 

12.  Jurisdiction:  irregularity.  If  the  court 
which  rendered  the  judgment  liad  jurisdiction 
of  the  defendant  and  the  subject-matter,  an 
irregularity  in  the  judgment  which  could  be 
corrected  by  appeal,  does  not  constitute  a  de- 
fense to  an  action  thereon  in  the  courts  of  another 
State.  Ibid. 

13.  The  district  court  has  not  original  juris- 
diction in  bastardy  proceedings.  The  jurisdic- 
tion belongs  to  the  circuit  court.  The  State  v. 
Cook,  31  Iowa,  519 ;  Montgomery  Co.  v.  Oorman, 
34  Ibid.  442. 

14.  Right  of  woman  to  settle  and  dismiss 
proceedings.  The  mother  of  an  illegitimate 
child  may,  by  a  fair  settlement,  founded  upon 
a  reasonable  consideration,  with  the  putative 
father,  preclude  herself  and  the  county  from 
the  right  to  maintain  a  proceeding  under  the 
provisions  of  the  statute  relating  to  bas- 
tardy, to  secure  to  her  the  maintenance  of 
the  child.  Black  Hawk  County  v.  Cotter,  32 
Iowa,  125. 

16. Whether  she  can  by  such  a  settle- 
ment preclude  the  county  from  the  right  to  resort 
to  this  kind  of  a  proceeding  to  compel  the 
putative  father  to  execute  bond,  with  surety, 
to  indemnify  the  county,  and  all  counties,  for 
any  expense  which  might  thereafter  be  incurred 
by  them  for  the  support  of  the  child,  in  case  it 
should  beccmie  a  public  charge,  quere.  Ibid. 

16.  The  circuit  court  has  no  power  to 
order  that  the  defendant  in  a  bastardy  proceed- 
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ing  shall  paj  specified  sams  at  fixed  periodst 
for  the  maintenance  of  the  child.  This  power 
is  reseryed  to  the  district  court.  Ibid, 


BEQUZI8T& 

See  Wills. 

♦ 

BETTING. 

See  Wager  ;  Criminal  Law. 


BIGAMY. 

See  Criminal  Law. 

♦ 

biIjL  in  BQurrr. 

See  Equity  ;  Pleading. 

♦ 

BIIiL  OF  BZOHANGB. 

See  Bills,  Notes  and  Checks. 


bhiIi  of  IiAbing. 

1.  Parol  evidence.  Parol  evidence  is  admis- 
sible to  show  fraud  or  mistake,  in  making  a  bill 
of  lading.  Steamboat  Wiscormn  v.  Young,  3  G. 
Gr.  268. 

2.  What  constitates.  A  bill  of  lading  is  the 
contract  of  the  master  of  a  vessel  to  deliver  the 
property  to  the  person  to  whom  the  consignors 
or  shippers  shall  order  the  delivery.  Merchants 
and  Mechanicft  Bank  of  Chicago  v.  HemU,  8 
Iowa,  93. 

3.  Is  transferable.  A  bill  of  lading  is  trans- 
ferrable  by  indorsement,  and  the  property  passes 
to  the  assignee.  Ibid. 

4.  Not  conoluflive.  A  bill  of  lading  is  not 
conclusive  that  goods  inside  of  boxes  were  in 
a  good  condition.  Carson  v.  Harris,  4  G.  Gr.  510. 

See  Common  Carrier. 


BILI.  OF  PARTIOUIiARa 

1.  Balance.  An  item  in  an  account  desig- 
nated as  a  "  cash  balance  on  settlement  $50,000,'' 
is  sufficiently  specific.  Chambers  v.  Oaines,  3 
a.  Gr.  820. 

16 


2.  Set  oEL  Proof  of  a  set-off  may  be  exclu- 
ded unless  defendant  has  filed  with  his  plea, 
the  particular  items  of  his  demand.  Ibid. 

3.  Mechanics'  lien.    A   petition   describing 
the  property,  and  stating  the  nature  of  the  in- 
debtedness is  not  sufiicient ;  it  should  be  accom 
panied  with  a  bill  of  particulars  of  the  materials^ 
or  labor  furnished.  Greene  db  Bros.  v.  Ely,  2  G. 
Gr.  508. 

^  When  BufSoient.  When  a  bill  of  particu- 
lars is  as  definite  as  the  nature  of  the  transac- 
tion will  permit,  it  is  sufficient.  Mix  v.  Ely,  2 
G.  Gr.  513. 

6.  Note.  In  an  action  on  a  promissory  note 
where  a  copy  of  it  is  filed  with  the  declaration, 
no  other  bill  of  particulars  is  required.  OaUo- 
way  et  al.  v.  Front,  2  G.  Gr.  595. 

See,  further,  Pleading. 


BILLS  OF  BZOBPnONS. 

See  Exceptions  and  Bills  of  Exceptionh. 


BIIJLiS,  NOTBS  AND  OHEOKS. 

I.  Nature  and  Requisites  in  general. 

a.  Form,  interpretation  and  effect. 

b.  Parties. 

c.  Consideration. 

II.  Transfek  of  Bills,  Notes  and  Checks 

a.  In  general. 

b.  What  instruments  are  negotiable. 

c.  Of  indorsement. 

d.  Of  a>ssignment. 

e.  Of  possession  as  s?iowing  title. 

III.  Demand. 

a.  In  general. 

b.  Of  days  of  grace. 

e.  What  demand  is  sufficient  as  against 
drawer  or  indorser. 

IV.  Notice  of  Protest. 

a.  In  general. 

b.  Certificate  of  notary. 

V.  What    will    excuse    Demand    anji 
Notice. 

VI.  Rights  of  Holder  in  Good  Faith  and 
FOR  Value. 

a.  The  protection  given  to  one  who  takes 

negotiable  paper  in  good  faith,  be- 
fore maturity  and  for  value. 

b.  Of  transfer  of  negotiable  paper  after 

maturity. 
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VII.  Law  of  place. 
VIII.  Lost  Pafeb. 
IX.  Of  ImpEREST. 
X.  Of  Quarantt. 

a.  Oenerallp. 

b.  The  relation  and  liabiUty  of  guarantor 

under  the  statvJte. 

c.  The  relation  and  liability  of  guarantor 

under  rules  of  common  law, 
XI.  Notes,  Payable  in  Property. 
XII.  Defenses. 

a.  In  general. 

b.  Payment, 

c.  Set  off, 

d.  Failure  of  eonsideration. 


I.  Nature  and  Rbquibites  in  General. 

a,  Form^  interpretation  and  effect. 

1.  BeaL  Although  the  words  "  witness  my 
hand  and  seal "  are  contained  in  the  body  of  the 
instrument,  this  does  not  render  it  a  specialty 
unless  there  be  a  seal  or  scrawl  actually  attached 
thereto.    Long  v.  Longy  Mor.  458. 

2. A  promissory  note,  under  seal,  is  nego- 
tiable in  the  same  manner  as  other  notes.  Tem- 
ple V.  Hays  db  Hendershott,  Mor.  9. 

3. As  to  the  substantial  features  of  a 

contract,  a  note  once  under  seal  is  always  under 
seal.    Madera  y.  Jones,  Mor.  204. 

4.  Iiaw  a  part  of  the  contraot.  The  law  in 
force  at  the  time  a  note  is  executed,  must  deter- 
mine its  character.  Ibid. 

6.  Payment  of  a  note  as  surety.  When  a 
party  signs  a  note  as  surety,  and  subsequently 
takes  it  up,  it  is  not  functus  officio.  Wilkinson 
V.  Danids,  1  G.  Gr.  179. 

6.  Foreign  bilL  A  bill  of  exchange  drawn 
in  one  State,  upon  a  person  residing  in  another, 
is  treated  as  a  foreign  bill.  Bernard  v.  Barry  db 
Hurst,  1  G.  Gr.  888. 

7.  Bstoppel :  name  of  payee.  The  maker  of 
a  promissory  note  acknowledges  the  name  of 
the  payee  as  set  out  in  the  note,  and  is  estopped 
from  setting  up  that  that  is  his  proper  name. 
Davis  V.  David,  1.  Q.  Gr.  427. 

8.  Demand  note.  When  no  time  of  pay- 
ment is  mentioned  in  a  promissory  note,  it 
will  be  treated  bs  a  demand  note.  Green  v.  Dre- 
bilbis,  1  G.  Gr.  552. 

9.  Prima  &cie  evidence  of  settlement  A 
promissory  note  is  presumptive  evidence  of  a 


settlement  between  the  parties  to  date,  so  as  to 
exclude  proof  of  the  items  charged  prior  to  the 
date  of  the  note  unless  the  defendant  first 
proves,  or  offers  to  prove,  that  such  items  were 
not  included  in  the  settlement  for  which  the 
note  was  given.    Jifmith  v.  BisseU,  2  G.  Gr.  379. 

10.  Payable  to  order:  indorsed  to  bearer. 
A  note  made  payable  to  J.  S.,  or  order,  and  in- 
dorsed by  the  payee,  to  S.  T.,  or  bearer,  becomes, 
in  the  hands  of  subsequent  holders,  the  same  as 
a  note  payable  to  bearer.  Shelton  v.  Sherfey,  8 
G.  Gr.  108. 

11.  Priority  of  lien :  date.  The  date  of  a  note 
given  for  services  on  a  steamboat,  is  not  coii- 
clusive  that  the  services  were  rendered  at  or 
before  such  date,  so  as  to  give  priority  of  lien 
for  such  services  over  a  seizure  and  levy  made 
at  the  same  date  of  the  note.  Miller  et  al.  v.  Oal- 
land,  4  G.  Gr.  191. 

12.  Preferred  claim.  A  general  judgment 
on  a  note  for  services  rendered  to  a  steamboat 
cannot  have  the  effect  of  a  preferred  claim 
under  the  act  of  1847,  unless  the  judgment 
specify  and  fix  the  lien.    Ibid. 

13.  By  county  Judge.  Under  section  108,  of 
the  Code  of  1851,  a  promissory  note  issued  by  a 
county  need  not  be  executed  by  a  county  judge, 
in  his  official  capacity  and  acknowledged  by  him, 
nor  have  the  county  seal  affixed.  Bifig  v.  The 
County  of  Johnson,  6  Iowa,  265. 

14.  Requisites  o£  The  requisites  of  a  good 
promissory  note  are  a  written  instrument  for  the 
payment  of  a  fixed  amount  in  money,  abso- 
lutely, and  at  a  certain  time  and  to  a  certain 
person.  Bean  v.  Briggs,  1  Iowa,  488 ;  Knipper 
V.  Chase,  7  Iowa,  145. 

16.  Wager.  A  promissory  note  with  a  pro- 
viso as  follows :  "  Provided  that  John  C.  Fre- 
mont  has  not  a  majority  of  six  thousand  votes  ^ 
at  the  ensuing  election,  in  the  State  of  Iowa/' 
is  void  under  section  2724,  of  the  Code  of  1851. 
In  order  to  sustain  an  action  on  such  a  note, 
the  plaintiff  cannot  show  that  it  was  giveu  for  a 
full  and  valuable  consideration.  8ipe  v.  Finarty, 
6  Iowa,  894. 

16.  When  the  consideration  of  awritten  agree- 
ment, or  a  promissory  note,  in  whole  or  in  part, 
was  intended  by  the  parties  as  a  bet  or  wager, 
the  instrument  is  illegal  andvoid,  even  in  the 
hands  of  an  innocent  purchaser.  Craig  ▼. 
Andretos,  7  Iowa,  17. 

17.  What  may  be  declared  on  as  a  note.  An 
instrument  for  the  payment  of  a  certain  sum  of 
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money,  at  a  fixed  time,  to  D.,  or  order,  concluded 
with  an  agreement  as  to  the  disposition  to  be 
made  of  certain  collaterals  deposited  by  the 
maker  with  the  payee,  to  secure  its  payment. 
Held,  that  it  was  well  declared  on  as  a  prom- 
issory note.    Knipper  v.  Chase,  7  Iowa,  145. 

18.  Payable  suliject  to  diminution.  An  in- 
strument in  the  words  following :  *'  Forty  days 
after  date,  I  promise  to  pay  to  S.  S.  G.,  or  bearer, 
the  sum  of  one  hundred  dollars,  value  received, 
the  said  sum  being  money  due  for  building  my 
flouring  mill  in  Auburn,  Fayette  County,  Iowa, 
with  six  per  cent  interest,  this  note  being  sub- 
ject to  diminution  by  any  excess  in  certain  bills 
of  hardware  allowed  by  me  to  S.  S.  Q.,  over  the 
original  bills,  as  forwarded  by  J.  H.  K.,"  and 
signed  by  the  maker,  is  for  a  sum  certain  and 
due  absolutely,  and  is  a  promissory  note ;  and 
in  an  action  on  such  an  instrument,  it  is  not  in- 
cumbent on  the  plaintiff,  before  he  can  recover, 
to  offer  other  evidence.     Oreen  v.  Austin,  7 

Iowa,  521. 

19.  Personal   property:   replevin.      Under 

chapter  3,  of  the  Code  of  1851,  a  promissory 
note  is  personal  property,  and  its  possession  may 
be  recovered  in  an  action  of  replevin.  Oraff  v. 
Sftannon,  7  Iowa,  508. 

20.  Conditions  precedent.  Where  a  note  is 
executed  in  consideration  of  a  sale  of  real  es- 
tate, and  it  is  made  to  appear  that  the  convey- 
ance was  to  be  made  upou  the  payment  of  the 
purchase-money,  the  two  acts  are  so  far  depend- 
ant that  the  plaintiff  in  an  action  on  the  note 
must  show  a  performance  or  an  offer  to  perform 
the  contract,  on  his  part,  unless  the  defendant 
has  waived  a  tender  of  the  deed.  School  Dis- 
trict No,  2,  of  Madison  Tovonship,  Polk  GouiUy, 
V.  Rogers,  8  Iowa,  316,  and  cases  in  §  —  post. 

21.  Qeneral Judgment:  note  and  mortgage. 
Wliere  a  promissory  note  and  mortgage  to  se- 
cure the  payment  of  the  same,  were  executed  at 
the  same  time  and  the  mortgage  contained  the 
following  stipulations,  "  but  it  is  agreed  that 
general  execution  shall  not  issue  herein,"  it 
was  held  that  the  instruments  constitute  but 
one  contract,  and  that  the  mortgagee  could  not 
recover  a  general  judgment  on  the  note,  his 
remedy  being  limited  to  the  mortgaged  property 
alone.    Kennion  v.  Kelsey  et  al.^  10  Iowa,  443. 

22.  Indefinite  time  of  payment.  After  the 
maturity  of  a  promissory  note,  the  parties  made 
and  indorsed  thereon  the  following  agreement : 
"  Benewed  for  an  indefinite  time,  at  ten  dollars 


interest  per  month,  and  the  whole  amount  then 
to  pay,  when  both  parties  may  agree. "  Held> 
that  the  agreement  could  not  be  construed  as  a 
covenant  never  to  sue,  but  was  a  renewal  with- 
out fixing  a  definite  time  of  payment,  and  that 
the  note  became  due  and  payable  at  its  date,  or, 
at  least,  within  a  reasonable  time  thereafter. 
Bamot  V.  Sehotenfels,  15  Iowa,  457. 

23.  Gold.  A  promissory  note  payable  in 
United  States  gold  is  payable  in  United  States 
legal-tender  treasury  notes.  Warnibold  v  JSchlict- 
ing,  16  Iowa,  243. 

2^  Note  executed  by  member  of  firm* 
C,  a  member  of  the  firm  of  C.  &  Co.,  ex- 
ecuted for  the  firm  promissory  notes,  running 
as  follows :  '*  We,  and  each, as  principal,  jointly 
and  severally  promise,"  etc.,  to  which  was 
signed  the  name  of  the  firm.  Upon  these  G, 
confessed  j  udgment  against  the  firm,  which  was 
Juld,  in  another  proceeding,  to  be  against  him 
alone.  In  an  action  against  C,  upon  the  notes* 
it  was  held,  1,  that  the  notes  bound  C.  severally, 
as  well  as  jointly  — that  they  'bound  G.  jointly 
only  as  a  member  of  the  firm  ;  2,  that  the  con- 
fession of  judgment  thereon  bound  G.  alone  ; 
3,  that  the  notes  being  several  as  to  C,  were 
not  merged  in  the  judgment,  which  bound  G. 
alone,  and  that  an  action  against  C.  severally, 
could  not  be  maintained  thereon.  Sherman  v. 
Christy,  and  Easley  v.  Christy,  17  Iowa,  322. 

26.  Per  Cole,  J.  A  promissory  note  executed 
in  the  name  of  a  firm,  in  the  transaction  of  firm 
business,  is  a  joint  and  not  a  several  note,  not- 
withstanding it  is  stated  upon  the  face  thereof 
that  it  is  executed  jointly  and  severally,  and  a 
several  action  against  any  of  the  partners  cannot 
be  maintained  thereon.  Ibid. 

26.  Oo-makers.  Where  G.  executed  a  note 
to  v.,  who  indorsed  it  to  W.,  after  which  all 
the  parties  executed  a  new  note  to  H.,  for 
money  borrowed  by  G.  to  pay  the  note  held  by 
W.,  it  was  held,  that  the  presumption  was  that 
W.  was  the  surety  in  the  new  note  of  G.  and  V. 
Wliite  V.  Van  Horn,  19  Iowa,  189. 

27.  Negotiability.  Negotiability  will  not 
validate  obligations  which  are  not  binding,  for 
want  of  power  to  make  them.  Clark  v.  City  of 
Des  Moines,  19  Iowa,  199. 

28.  Drafts  drawn  by  one  banker  upon 
another  in  different  State.  It  seems  that  a 
draft  drawn  by  one  banker  upon  another,  in  a 
different  State  having  funds  of  the  drawer  on 
deposit,  in  favor  of  a  third  person  as  payee,  is 
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to  be  regarded  simply  as  a  banker's  check,  and 
not  as  a  foreign  bill  of  exchange.  Roberta  v. 
Austin,  Corbin  &  Co.  et  cU.,  26  Iowa,  815. 

29.  Rights  of  holder  after  bankruptoy  of 
drawer.  The  holder  of  a  check  drawn  by  one 
banker  upon  another,  in  a  different  State,  may 
maintain  an  action  thereon,  before  acceptance, 
against  tlie  drawee,  thus  having  the  funds  of  the 
drawer  in  his  hands,  and  wrongfully  refusing  to 
pay  the  same,  and  the  general  assignment  of  the 
drawer  for  the  beneUt  of  his  creditors,  after  draw- 
ing the  check,  but  before  the  same  is  presented, 
will  not  invest  his  assignee  with  the  right  to  the 
money  represented  by  the  check,  nor  affect  the 
right  of  the  payee  thereto.  Ibid. 

30.  PromUe  of  one  to  pay  another.  In  cases 
of  simple  contracts,  if  any  person  makes  a 
promise  to  another  for  the  benefit  of  the  third, 
the  latter  may  maintain  an  action  upon  it.  Ar- 
guendo in  Ibid. 

31. implied  promise.  There  is  an  im- 
plied promise  on  the  part  of  the  bank  receiving 
deposits,  to  pay  out  the  same,  upon  the  checks 
of  the  depositor,  and  when  the  depositor  in- 
dicates by  his  check  the  person  to  .whom  the 
money  shall  be  paid,  such  implied  promise 
inures  to  the  person  thus  indicated.    Ibid. 

32.  Simday  contracts.     A   promissory  note 

purporting  to  be  issued  on  Sunday  is  void  under 

our  law  ;  and  this  rule  will  be  applied  to  a  note 

executed  in  another  State,  in  the  absence  of  a 

proof  that  the  law  of  such  State  is,  in  this 

respect,  different  from  ours.    Sayre  v.  WJuekr^ 

31  Iowa,  112 
33. exceptions :   penal   statutes :    onus. 

In  the  absence  of  proof,  it  will  not  be  presumed 
that  the  case  comes  within  the  exception  of  the 
statute  respecting  persons  who  conscientiously 
observe  the  seventh  day  instead  of  Sund&y. 
The  rule  applied,  that  where  the  promao  of  a 
criminal  or  penal  statute,  excepting  certain  per- 
sons or  cases  from  its  operation,  is  disconnected 
from  the  statutory  descrlptiqn  of  th&  offense, 
the  burden  of  showing  the  exception  is  on  the 

party  claiming  it.    Ibid, 

34. recovery  on  original  contract.    It 

seems,  where  the  note  is  void  because  executed 
on  Sunday,  that  the  payee  is  not  precluded  from 
recovering  upon  the  original  consideration  or 
contract.  Ibid. 

b.  Parties. 

36.  Action  by  holder:  of  note  indorsed  in 
blank.    Where  a  note  made  payable  to  "A  B,  or 


order  "  is  indorsed  in  blank,  the  holder  may  sue  in 
his  own  name,  or  he  may  sue  in  the  name  of  A  B 
to  his  own  use,  but  when  sued  in  the  name  of 
the  payee  any  defense  available  against  such 
payee  may  be  set  up  against  the  holder  of  the 
note.     Temple  v  Hays  &  Sender shott,  Mor.  9. 

36.  The  holder  of  a  note  indorsed  in  blank, 
has  a  right  to  sue  in  the  name  of  the  blank 
indorser  for  his  use,  or  he  may  sue  in  his  own 
name.  Oray  v.  PhiUips,  Mor.  430 ;  Temple  v. 
Hays  db  Hendershott,  Ibid.  9. 

37.  Of  note  payable  to  payee  or  bearer.  The 
holder  of  a  note  payable  to  the  payee  or  bearer 
may  maintain  an  action  thereon  in  his  own 
name.    Hotclikiss  v.  Thompson,  Mor.  156. 

38.  When  M.,  as  holder  of  a  note  for  $100, 
payable  to  bearer,  gave  a  receipt  for  it  in  Ken- 
tucky for  $53.50  "  to  be  paid  when  the  note 
becomes  due  ;"  held,  tliat  such  receipt  would  not 
preclude  M.  from  maintaining  an  action  in  his 
own  name,  on  said  note.    AUensworth  v.  Moore, 

3  G.  Gr.  273. 

39.  Action  ninst  be  in  name  of  party  hold- 
ing legal  title.  An  action  on  a  promissory  note 
should  be  brought  in  the  name  of  a  certain 
party  in  interest  which,  in  legal  contemplation, 
is  the  party  holding  the  legal  title  to  the  note, 
and  where  a  party  holds  the  legal  title  to  a 
note  in  the  proceeds  of  which  a  third  party  is 
interested,  the  action  should  be  brought  in  the 
name  of  the  holder.  Farwell  v.  T)/ler,  5  Iowa, 
535. 

40.  An  action  on  a  promissory  note  must  be 
brought  in  the  name  of  the  real  party  in  interest, 
that  is  the  party  holding  the  legal  title  to  the 
note,  though  such  party  hold  the  note  as  agent 
for  the  principal.  FarweU  v.  Tyler,  5  Iowa, 
535 ;  Allen  v.  Newberry,  8  Ibid.  66 ;  Fear  v. 
Janes,  6  Ibid.  169. 

41.  Where  a  promissory  note  is  not  made 
payable  to  bearer,  it  should  be  transfered  by 
indorsement,  or  sued  in  the  name  of  the  payee, 
or  his  legal  representatives.    Dawson  v.  Jewett, 

4  G.  Gr.  157. 

42.  The  holder  of  the  legal  title,  though  hold- 
ing it  as  collateral  security,  may  maintain  an 
action  on  a  promissory  note.  McCarty  v.  Clark, 
10  Iowa,  588,  following  and  citing  Stadler  Bros, 
db  Co.  V.  Parmlee  <fe   Watts,  Ibid.  28. 

43.  Holder  without  indorsement.  The  holder 
without  indorsement  of  a  promissory  note, 
payable  to  the  order  of  the  payee  may  maintain 
an  action  thereon  in  his  own  name,  but  without 
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prejadice  to  the  maker's  right  of  set-olf  or  equi- 
ties existing  before  notice  of  the  transfer. 
JTaunker  v.  Martin,  18  Iowa,  148. 

4^ In  an  action  on  a  promissory  note  in 

the  name  of  the  payee  for  the  use  of  an  assignee 
to  whom  it  was  transferred,  without  indorsement, 
it  was  held  subject  to  the  same  defenses  as  if 
held  by  the  original  payee.   Ihid. 

46.  Action  by  assignee.  Where  a  note  is  not 
negotiable  at  the  time  of  its  execution,  it  is 
competent  for  the  legislature  by  a  subsequent 
act  to  authorize  the  assignee  to  sue  in  his  own 
name.    Harlan  dt  Duncan  y.  Sigler,  Mor.  89. 

46.  If  a  note  not  negotiable  when  executed  is 
afterward  made  so,  by  statute,  the  assignee  can 
then  bring  suit  against  the  maker  in  his  own 
name.    Fhillipfi  v.  Runnels,  Mor.  391. 

47.  The  making  of  such  notes  negotiable 
and  allowing  the  assignee  to  sue  in  his  own 
name,  instead  of  suing  in  the  name  of  the 
payee,  for  his  use  is  only  a  change  of  remedy, 
and  does  not  effect  the  substantial  rights  of  the 
maker.  Ibid. 

48.  The  action  of  debt  lies  by  the  assignee 
of  a  promissory  note,  against  the  maker.  Ibid. 

49.  Assignee  may  sue  on  non-negotiable  in- 
Btmments.  Section  949  of  the  Code  of  1851  has 
altered  the  common-law  rule  so  far  as  to  author- 
ize a  suit  to  be  brought  upon  an  unnegotiable 
instrument  in  the  name  of  the  assignee.  Mer- 
ehanU  and  Mechanics*  Bank  of  Ghica>go  y.  Heioitt, 
3  Iowa,  93. 

50.  Tlie  indorsement  of  a  note  transfers  the 
legal  title,  and  the  indorsee,  though  holding  it 
as  collateral  security,  may  maintain  an  action  on 
it.  Sheldon,  Hoyt  4tGo.  v.  Middleton,  10  Iowa, 
17. 

61.  Special  indorsement.  Where  the  in- 
dorsement of  a  note  is  special,  the  legal  interest 
passes  entirely  to  the  indorsee,  and  he  can  only 
sue  in  his  own  name.  Sater  db  Wade  y.  Hender- 
shott,  Mor.  118.  An  assignee  of  a  note  may  sue 
in  his  own  name,  though  only  a  part  of  the 
amount  due  has  been  assigned  to  him.  Cochran 
ft  Ober  V.  Orover,  Mor.  151. 

62.  Fomi  of  action:  sealed  instruments.  At 
common  law  it  is  doubtful  whether  the  indorsee 
of  a  promissory  note  could  sustain  an  action  of 
debt  thereon.  But  on  a  sealed  instrument  which 
has  bsen  specially  indorsed,  debt  is  a  proper 
action  and  the  indorsee  may  sue  in  the  name  of 
the  payee  to  his  use.  Ibid. 


63.  The  indorsement  of  a  sealed  instrument  in 
blank  authorizes  the  indorsee  to  sue  in  the 
payee's  name  for  his  use.  Ibid. 

6^  After  such  indorsement  authorizing  the 
indorsee  to  bring  debt  thereon  in  his  own 
name  and  declaring  a  transfer  of  legal  interest 
to  him,  this  will  not  prevent  him  from  suing 
in  his  own  name  for  his  own  use.  Ibid. 

66.  Want  of  interest  in  plaintlfil  Where  it 
appeared  that  a  note  belonged  to  a  voluntary 
association  of  individuals  not  incorporated,  and 
that  the  plaintiff  had  no  interest  therein,  the 
court  should  find  for  defendant.  Nightingale  v. 
Barney,  4  G.  Or.  106. 

66.  Joinder  of  parties.  Under  the  Code  of 
1851  the  parties  to  joint  and  several  instruments 
in  writing,  may  all  or  any  of  them  be  made  x>ar- 
ties  toan  action  to  enforce  it,  and  judgment  may 
be  rendered  against  one  or  more  before  the  case  is 
ready  for  decision  as  to  all,  when  such  a  judg- 
ment will  not  prejudice  the  rights  of  any  of  the 
parties.  Smith,  Ttoogood  <&  Co.  v.  Coopers  db 
Clark,  9  Iowa,  376. 

67.  Maker  and  surety  may  be  Jdned.  The 
holder  of  a  promissory  note  may  recover  against 
the  maker  thereof,  and  a  surety  who  signed  the 
same  after  maturity,  in  one  action,  the  liability 
of  the  surety  being  absolute,  as  a  principal, 
and  not  conditional.  Jones  v.  Wilson  4b  Dun- 
ham, 11  Iowa,  160. 

68.  Administrator  cannot  be  Joined  with  co- 
maker. The  administrator  of  ajoint  and  several 
maker  of  a  promissory  note  cannot  in  an  action 
thereon  be  jomed  as  a  defendant  with  the  other 
co-makers  of  the  note.  Barlow  &  Townsend  v. 
Scott,  adm'r,  ct  al.,  12  Iowa  63  ;  following  Child, 
Sfinford  db  Co.  v.  John  Hyde  db  Co.,  10  Iowa,  294 ; 
Pecker  db  Co.  v.  Scott,  adm'r,  11  Iowa,  290. 

*69.  Indorser  may  be  Joined  with  maker.  An 
indorser,  in  full,  of  a  promissory  note  payable 
to  bearer,  may  be  joined  in  a  suit  against  the 
maker ;  and  the  action  may  be  properly  com- 
menced in  the  county  where  the  indorser  resides, 
though  the  maker  resides  in  a  different  county. 
StoiU  db  Co.  V.  Noteman  etal.,dO  Iowa,  413. 

60.  Joinder  of  maker  and  guarantor.  Tlio 
makers  and  guarantors  of  a  promissory  note, 
may  be  joined  as  parties  defendant  in  an  action 
thereouv  Marvin  v.  Adamson  et  al.y  11  Iowa,  371. 
Mix  V.  FairchUd,  12  Ibid.  351  ;  Vench  v.  Thomp- 
son,  15  Ibid.  380;  Tucker  v.  Shiner,  24  Ibid.  334. 

61.  Where  guarranty  is  by  separate  instru- 
ment.   Two  parties,  liable  on  the  same  obliga- 


126 


BILLS,  NOTES  AND  CHECKS. 


Parties  —  Consideration. 


tion,  one  as  the  maker  and  the  other  as  the 
guarantor  of  the  payment  of  the  same,  cannot, 
where  the  oontraot  of  guarantj  is  by  a  separate 
instrument,  be  joined  as  parties  defendant  in 
an  action  to  recover  the  amount  due  thereon. 
Oriffli^  V.  T/ie  County  of  Orundy'et  al.,  10  Iowa, 
226. 

62.  Steamboat.  A  steamboat  cannot  be  a 
partj  plaintiff  to  an  action  on  a  promissory 
note.  Steamboat  Pembinaw  and  owner  ▼.  Wilson, 
11  Iowa,  479. 

63.  Plaintiff  not  the  payee  or  indorsee. 
Where  the  plaintiff  in  action  on  a  bill  of  ex- 
change which  was  payable  to  the  order  of  the 
payee  was  not  the  payee,  or  an  indorsee ;  it  was 
?ield,  that  an  averment  that  he  w<is  the  owner 
thereof,  without  showing  by  what  right  he 
claimed  the  same,  was  insufficient  to  enable  him 
to  maintain  such  action.  Montague  v.  Beineger 
«^a/.,ll  Iowa,  503. 

64.  Sttbotittttion  of  plaintiff  Where,  while 
an  action  on  a  promissory  note  was  pending,  the 
note  was  transferred  by  indorsement  to  another 
party,  the  transferee  may  be  substituted  as  plain- 
tiff, instead  of  the  original  plaintiff.  Fannon  v. 
Robinson,  10  Iowa  172 ;  Ferry  v.  Page,  8  Ibid. 
455 ;  WaM  v.  PhiUips,  15  Ibid.  478. 

66.  Transfer  of  legal  title.  When  the  legal 
title  to  a  chose  in  action  is  transferred  by  assign- 
ment, an  action  thereon  must  be  prosecuted  in 
the  name  of  the  assignee,  notwithstanding 
authority  is  given  to  prosecute  the  suit  in  the 
name  of  the  assignor.  Parties  cannot  make  an 
agreement  before  action  in  relation  to  the  assign- 
ment of  a  written  contract  that  shall  have  the 
effect  of  placing  upon  the  record,  a  plaintiff 
who  has  no  real  interest  in  the  prosecution  of 
the  action.    AUen  v.  Newberry,  8  Iowa,  66. 

66.  Title  bond.  The  assignee  of  notes  execu- 
ted for  the  purchase-money  of  real  estate,  may 
after  acquiring  the  legal  title  of  the  original 
payee,  maintain  a  procee^ng  to  foreclose  a  title 
bond  executed  to  the  maker  by  such  payee,  for 
a  conveyance  upon  the  payment  of  the  notes- 
Ouest  V.  Byington,  14  Iowa,  80. 

67.  Under  the  provisions  of  our  statute. 
Revision  of  1860,  §  1796*,  Code  of  1851,  §  949 ; 
Code  of  1873,  §  2084,  all  instruments  are  assigna- 
ble, and  the  assignee  may  maintain  an  action  in 

*  Sisc  1796.  Bonds,  due  bills,  and  all  Instruments 
In  writinjr  by  which  the  maker  promises  to  pay  to 
another  without  words  of  neffotiability  a  sum  of 
money,  or  by  which  he  promises  to  pay  a  sum  of 
money  in  property  or  labor,  or  to  pay  or  deliver  any 
property  or  labor,  or  acknowledges  any  money  or 


his  own  name  thereon.  Moore  d:  Oreen  v.  Collier 
et  al.,  82  Iowa.  88. 

68.  Real  party  in  interest  And  under  §  2757 
of  the  Revision  (g  8548,  Code  of  1873),  which 
provides  that  actions  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  the  holder 
without  indorsement  of  a  note  payable  to  order, 
may  maintain  an  action  thereon  in  his  own  name. 
Tounker  v.  Martin,  18  Iowa,  143 ;  McDowell  v. 
BariUtt,  14  Ibid.  157. 

69.  When  a  note  was  transferred  by  an  order 
drawn  by  the  payee,  on  his  agent,  who  had  pos- 
session of  it,  without  any  indorsement  or  other 
writing,  it  was  held  that  such  assignee  could 
maintain  an  action  thereon  in  his  own  name. 
AUison  et  al.  v.  Barrett,  16  Iowa,  278. 

70.  Oommissioner.  Where  a  plaintiff  in  an 
action  on  a  note  entitles  himself  "  a  commis- 
sioner appointed  by  the  court,  for  tlie  purpose 
of  collecting  the  notes  and  accounts  which  were 
placed  in  the  hands  of  C  and  G.,  assignees  of 
W.,  B.  &  Co.,  for  the  use  of  the  creditors  "  of 
said  firm,  in  his  petition  in  an  action  on  a  note, 
payable  to  said  assignee,  and  the  defendants 
answered  denying  that  the  plaintiff  was  the 
legal  party  in  interest,  it  was  luld,  that  a  de- 
murrer to  the  answer  should  be  overruled. 
Merritt,  comv.  v.  Daniels  et  al.,  10  Iowa  196. 

c.  Consideration. 

71.  Presumption.  In  bills  and  promissory 
notes,  and  in  the  assignment  thereof,  a  consider- 
ation is  presumed.  Decker  <fc  Co.  v.  Berhap^ 
Mor.  02;  Thompson  v.  Maugh,^  G.  Gr.  342; 
KeUey  v.  Ford,  4  Iowa,  140 ;  Neaeh  v.  Thompson, 
15  Ibid.  380. 

72.  The  sale  of  an  improvement  on  public 
lands  is  a  valuable  consideration  for  a  promis- 
sory note,  independent  of  statute.  Freeman  v. 
HoUiday,  Mor.  80. 

73.  Absolute  property.  The  transfer  of  an 
absolute  property  is  not  necessary  to  constitute 
a  valuable  consideration.  The  acquisition  of  a 
probable  customary  advantage  is  sufficient  for 
this  purpose.  Freeman  v.  HoUiday,  Mor.  80: 
HiU  V.  SmUh  et  al.,  Mor.  70  ;  Wilson  v.  Webster^ 
Mor.  812 ;  Starr  db  Burgesn  v.  Wilson,  Mor.  884. 

74.  A  mere  moral  obligation  is  not  suffi- 
cient consideration  to  support  a  note  between 

property  to  be  due,  are  assi^mable  by  Indorsement 
thereon  or  by  other  writinfc^  and  the  assifrnee  shall 
have  a  ritrht  of  action  in  his  own  name  subject  to 
any  defense  or  set-off  iefiral  or  equitable  which  the 
nialcer  or  debtor  had  aipainst  any  assignor  thereof 
before  notie  of  his  assignment. 
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the  parties  to  each  obligation.    Nightingats  v. 
Barney,  4  Gt.  Gr.  106. 

76.  Joint  obligors.  One  of  two  joint  and 
several  obligors  cannot  ayoid  payment  for  want 
of  consideration,  bj  showing  that  the  other 
maker  of  the  note  received  the  entire  considera- 
tion from  the  payee.  Myers  v.  Sunderland^  4  G. 
Gr.  567. 

76.  Failure  of  oo]iaideratio&.  A  note  was 
given  for  a  lot  in  a  town  which  was  a  county 
seat.  Shortly  after  a  law  was  enacted  authoriz- 
ing the  legal  voters  of  the  county  to  establish 
a  county  seat,  and  the  county  seat  was  removed 
to  another  town,  by  which  the  lot  was  rendered 
comparatively  valueless.  Hdd,  that  the  facts 
-alleged  did  not  establish  a  failure  of  considera- 
tion.   Saum  V.  Jones  County,  1  G.  Gr.  165. 

77.  In  an  action  on  a  promissory  note,  given 
for  the  purchase-money  of  real  estate,  it  is  not 
sufficient  in  the  plea  of  failure  of  consideration* 
to  allege  merely  a  failure  of  title  to  the  land 
conveyed.    Brandt  v.  Foster  et  al.,b  Iowa,  287. 

78.  But  where,  in  an  action  on  a  promissory 
note,  the  defendant  answered  admitting  the 
execution  of  the  note;  and  averring  that  it  was 
given  in  part  payment  for  land  conveyed  by 
plaintifif  to  the  defendant  by  deed,  April  22, 
1854,  that  plaintiff  had  no  valid  title  to  the  land 
at  the  date  of  the  deed,  but  that  the  title  to  the 
same  was  in  one  S,  who  had  subsequently  given 
the  defendant  notice  to  give  up  possession  of 
the  land,  that  defendant,  in  order  to  prevent 
eviction,  had  been  compelled  to  purchase  the 
land  from  S,  and  had  paid  him  $700  therefor 
of  all  wbich  the  plaintiff  had  notice,  that,  there- 
fore, the  consideration  for  which  said  note  was 
given,  had  wholly  failed,  to  which  answer  was 
appended  the  deed  of  the  plaintiff,  purporting 
to  convey  to  the  defendant  two  tracts  of  land 
and  containing  the  usual  covenants,  and  to 
which  answer  a  demurrer  was  sustained ;  it  was 
hdd,  that  the  demurrer  was  improperly  sus. 
tained.  Ilrid. 

79.  Illegal  oonsideration :  wager.  Where 
the  oonsideration  of  a  written  agreement  or 
a  promissory  note,  in  whole  or  in  part,  was 
intended  by  the  parties  as  a  bet  oY  wager,  the 
ioBtmment  is  illegal  and  void,  even  in  the  hands 
of  an  innocent  purchaser.  Craig  v.  Andrews,  7 
Iowa,  817. 

SO.  Where  in  an  action  on  a  note,  the 
issue  between  the  parties  is  whether  the  note 


was  given  for  a  wagering  contract,  it  Is  the 
duty  of  the  court,  where  the  note  contains  evi. 
dence  on  its  face  that  it  is  void,  as  having  been 
given  in  pursuance  of  such  an  illegal  contract, 
to  exclude  the  same  from  the  jury ;  and  if  the 
note  has  not  sufficient  on  its  face  to  render  it 
void,  evidence  aliunde  should  be  admitted  to 
show  the  nature  of  the  contract,  and  the  consid- 
oration  on  which  the  note  was  executed,  and  it 
should  be  left  to  the  jury  to  determine  the  ille- 
gality of  the  consideration,  with  the  direction 
that  if  they  find  that  the  note  was  given  upon  a 
wager,  or  that  the  whole,  or  any  part  of  the 
consideration  was  for  money  laid  or  stated  upon 
a  bet  or  wager,  the  note  was  absolutely  void 
even  in  the  hands  of  an  innocent  purchaser. 
Ibid. 

81.  The  fact  that  a  note  is  made  payable 
upon  a  contingency  does  not  necessarily  show 
that  it  is  a  wagering  contract.  Ibid. 

82.  The  consideration  of  a  note  secured  by 
deed  of  trust  which  was  executed  in  1857,  was 
a  certain  sum  represented  by  the  "  post  notes 
of  the  Dubuque  Harbor  Company."  ffeld,  that 
such  notes  being  prohibited  by  statue  were  abso- 
lutely void  in  the  hands  of  any  person,  and 
constituted  no  sufficient  consideration  for  the 
note  in  suit.  Reynolds  v.  Nichols  it  Co.,  12 
Iowa.  398. 

83.  Bztension  of  time.  The  execution  of  a 
new  note  with  security  in  part  payment  of  a 
promissory  note  constitutes  a  sufficient  consid- 
eration to  support  an  agreement  to  extend  the 
time  of  payment.  Gates  4b  Co.  v.  Hamilton  dt 
Dishon,  12  Iowa,  50. 

84.  A  note  usurious  in  its  oharaoter  is  a 

sufficient  consideration  to  sustain  a  contract  to 
extend  the  time  of  payment  on  a  note.  Kelly 
V.  Gillespie,  12  Iowa,  55. 

86.  The  payment  of  part  of  a  debt  is  not 
a  consideration  which  will  support  a  promise  to 
forbear  to  sue  or  press  the  collection  of  the  bal- 
ance. State  of  Iowa  ex  rel,  Clark,  Dodge  dk  Co. 
V.  The  City  of  Davenport,  12  Iowa,  835. 

86.  That  the  payment  in  advance,  of  in- 
terest on  a  note,  is  a  sufficient  consideration  to 
sustain  a  contract  for  the  extension  of  time. 
Christner  v.  Brown  etal.,\(i  Iowa,  130. 

87.  Want  of  oonsideration :  onus.  When 
L  executed  and  delivered  to  H  four  blank  prom- 
issory notes,  and  authorized  him  to  fill  the 
blanks  with  sums  not  exceeding  $5,000  each. 
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for  the  purpose  of  negotiating  them  for  the 
benefit  of  h,  and  H  delivered  to  L  similar  notes 
to  serve  as  receipts  or  indemnify  him  in  case  he 
should  misuse  any  of  the  funds  arising  from 
the  negotiation  of  L's  notes,  and  H  returned  the 
notes  extended  by  L  to  him  with  the  blanks  un- 
filled. One  of  the  notes  executed  by  H  was 
filled  by  L  with  the  sum  of  $8,029.81,  and  passed 
to  the  plaintiffs  by  indorsement  as  collateral 
security  for  an  antecedent  debt,  it  was  ?ield  that 
the  court  did  not  err  in  instructing  the  jury, 
t.  That  the  onus  of  showing  the  want  of  consider- 
ation of  the  note  was  upon  the  maker,  the  pre- 
sumption being  that  it  was  sufficient.  2.  That  if 
the  transaction  was  an  exchange  of  notes,  the 
indorsee  could  not  be  defeated  by  showing  that 
subsequent  to  the  transfer,  H  had  delivered  up 
and  canceled  the  notes  of  the  indorser.  3.  That 
if  H's  notes  were  delivered  merely  to  stand  as 
receipts  to  protect  L,  in  case  H  should  misuse 
the  funds  arising  from  the  notes  given  to  him 
to  negotiate,  any  note  filled  up  by  L,  his  notes 
having  been  returned  tohim,  would,  in  his  hands* 
be  without  consideration.  T?ie  TniMees  of  Iowa 
College  v.  mil,  12  Iowa,  462. 

88.  A  promissory  note  imports  a  suffident 
consideration,  and  the  onus  is  on  the  party 
averring  the  contrary.  First  National  Bank  of 
Cedar  Rapids  v.  Hurford  dk  Brother,  29  Iowa, 
579 ;  Butler  v.  Byington,  14  Ibid.  594 ;  Sullivan 
V.  CoUins,  18  Ibid.  228. 

89.  Cnaim-zight.  The  transfer  of  a  "  claim- 
right,"  made  and  held  in  good  faith,  between 
the  time  of  marking  and  defining  its  boundaries, 
and  making  what  are  styled  *'  improvements," 
is  a  sufficient  consideration  to  sustain  a  promise. 
Spry  V.  Sleppy,  15  Iowa,  409. 

90.  A  "  claim,"  or  the  sale  of  an  improvement 
on  public  lands,  is  a  good  consideration  for  a 
note,  independent  of  the  statute.  Preeman  v. 
HoUiday,  Mor.  m;HiUy.  Smith,  Ibid.  70  ;  MUler 
v.  Webster,  Ibid.  312  ;  Starr  &  Burgess  v.  Wilson, 
Ibid.  438  ;  Pierson  v.  David  et  al.,1  Iowa,  23. 

91.  Sufficienoy  of  oonfideration.  S,  A  &  Co. 
were  railroad  contractors.  A.  was  a  sub-con- 
tractor of  S,  A  &  Co.  A  was  indebted  to  M 
&  R,  merchants,  with  whom  they  had  Been, 
and  desired  to  continue,  trading,  in  the  sum 
of  $700.  To  secure  a  credit  on  the  books  of 
M  &  R,  in  favor  of  A,  as  security  for  the  past 
account  and  filrther  advances,  and  without 
which  M  &  R  were  unwilling  to  furnish  fur- 
ther supplies  to  A,  it  was  agreed  that  S,  A  & 


Co.  should  accept  a  draft  for  $1,000,  to  be  drawn 
on  them  by  A  in  favor  of  M  &  R,  which  was 
accordingly  done.  The  amount  of  this  accept- 
ance was  not  deducted  by  S,  A  &  Co.  from  the 
first  estimates  of  work  due  from  them  to  A, 
but,  pursuant  to  their  agreement,  carried  over 
to  be  deducted  from  the  next  estimate.  A  short 
time  after  receiving  the  first  estimate  after  the 
acceptance,  A  absconded,  leaving  the  work 
which  he  had  undertaken  to  perform.  Suit  be- 
ing afterward  brought  against  S,  A  &  Co.  on 
their  acceptance,  it  was  Jield,  that  the  accept- 
ance was  not  in  the  nature  of  accommodation 
paper,  that  it  was  supported  by  a  sufi^cient  con- 
sideration, and  that  plaintiff  was  entitled  to  re- 
cover the  full  amount  of  the  draft,  although  it 
appeared  that,  at  the  time  A  absconded,  he  was 
indebted  to  M  &  R  to  the  amount  of  only  $700. 
The  agreement  of  M  &  R  to  credit  A  $1,000  on 
their  books  in  consideration  of  the  acceptance, 
made  the  consideration  on  their  part  complete. 
Cole,  J.,  dissenting.  First  National  Bank  of 
Washington  v.  SneU,  Aiken  d  Co.,  32  Iowa,  167. 

92.  Oompromise  of  illegal  claim  not  suffic- 
ient. A  note  given  before  suit  brought,  to  settle 
an  illegal  or  wholly  unfounded  claim,  has  not 
a  sufficient  consideration  to  support  it,  and  can- 
not be  enforced  at  law.  It  is  essential  that  the 
claim  be  sustainable  at  law  or  in  equity ;  or  at 
least  that  it  be  doubtful,  either  in  its  right  or 
amount.  (Citing  Pars,  on  Cont.,  Vol.  1,  pp. 
366-367,  and  note  c. ;  Cliitty  on  Cont.,  [10th  Am. 
Ed.],  33,  35,  41,  and  note  m. ;  Addison  on  Cont. 
[2d  Am.  Ed.],  21,  and  note  n.;  Story  on  Cont. 
SS  435-436;  Smith  on  Cont.  [4th  Am.  Ed.], 
102 ;  Jones  v.  Ashburnham,  4  East.  455  ;  Smith 
V.  Algar,  1  Barn.  &  Ad.  604 ;  Wade  v.  Simeon, 
2  C.  B.  548  ;  Gould  v.  Armstrong,  2  Hall,  266 ; 
Cabot  V.  HosHm,  8  Pick.  83  ;  Warder  v.  Tu^iker, 
7  Mass.  449 ;  Ibid.  483 ;  Haynes  v.  Thorn,  8 
Foster,  [N.  H.]  41 ;  Dunbar  v.  Warden,  13  N. 
H.  311 ;  Jarvis  v.  Sutton  3  Ind.,  289;  Stewart 
V.  Ahrenfeldt,  4  Denio,  189).  Sullivan  v.  Col- 
lins, 18  Iowa,  228. 

II.  Transfer  of  Bills,  Notes  and  Checks. 

a.  In  general. 

93.  Indorsement:  possession.  A  blank  in- 
dorsement and  possession  of  the  note,  is  sufficient 
to  raise  a  legal  presumption  of  transfer  to  the 
holder.  JTirkok  <fe  Ross  v.  Labussier,  Mor.  115, 
Kelly  V.  Ford,  4  Iowa,  140 ;  King  v.  GoUscholk, 
21  Ibid.  512. 
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94.  Date  of  transfer:  presumptions.  In  the 
absence  of  evidence,  a  note  in  the  hands  of  an 
indorsee  will  be  presumed  to  have  been  in- 
dorsed before  maturity.  Patterson  v.  Hartsoek, 
1  O.  Gr.  252;  Wilkinson  &  Stetson  v,  Sargent, 
9  Iowa,  521 ;  Laihrap  v.  Donaldson,  22  Ibid.  284. 

96.  Suit  by  indorsees.  When  several  sue 
as  indorsees  of  a  not-e  or  bill  indorsed  in  blank, 
they  need  not  prove  a  partnership,  nor  an  ex- 
press transfer  to  themselves.  Bernard  v.  Barry 
and  Hurst.  1  G.  Gr.  888. 

96.  Presumption.  In  an  action  by  an  in- 
dorsee of  a  promissory  note,  against  the  maker, 
it  is  presumed  that  the  note  and  indorsement 
were  executed  in  the  usual  course  of  business 
and  for  a  valuable  consideration.  Shelton  v. 
Sherfey,  3  G.  Gr.  108;  KeUy  y.  Ford,^  Iowa, 
140. 

97.  Subscription  paper:  indorsement.  A 
subscription  paper  for  improvements  in  a  street 
will  hold  the  parties  to  it  as  a  promissory  note, 
and  where  the  payee  indorsed  the  paper  over  in 
part  payment  for  the  improvement,  he  will  be 
held  as  indorser,  and  as  guarantor  of  the  gen- 
uineness of  the  signature.  McGormack  v.  Beece, 
3  Q.  Gr.  591. 

98.  Of  Judgment  to  be  recovered.     In  an 

action  on  a  promissory  not«,  the  plaintiff  may 
sell  or  assign  the  judgment  to  be  recovered, 
without  transferring  the  legal  title  to  the  note^ 
Allen  V.  Newberry,  8  Iowa,  65. 

99.  Transfer  pending  action.  Where  prop- 
erty in  a  promissory  note  is  transferred  during 
the  pendency  of  a  suit  upon  it,  there  is  no  legal 
objection  to  the  substitution  of  a  new  plaintiff, 
but  in  such  a  case  the  rights  of  the  defendant 
remain  unaffected,  and  his  defense  unabridged. 
Ferry  v.  Page,  8  Iowa,  455. 

100.  Where  an  action  has  been  commenced  on 
a  promissory  note,  by  an  indorsee,  the  plaintiff 
may  sell  the  note  without  indorsement,  to  a 
third  party,  with  the  agreement  that  the  suit 
shall  be  prosecuted  in  the  name  of  the  plaintiff, 
for  the  use  of  the  purchaser.  Howey  v.  WiU~ 
trout,  10  Iowa,  105. 

101.  May  be  sold  in  distinct  shares.  The 
owner  of  a  promissory  note  may  sell  distinct 
shares  thereof  to  different  persons,  who  become 
co-owners.  The  interest  of  each  co-owner  may  be 
protected  by  an  action,  and  he  may  maintain 
trover,  if  a  co-owner  be  guilty  of  conversion. 
Ckmai^er  v.  Earl,  26  Iowa,  167. 

17 


102.  Transfer  of  satisfied  note.  Semble,  that 
when  a  note  has  been  transferred  to  the  pur- 
chaser for  a  consideration,  with  specific  repre- 
sentations in  regard  to  it,  after  it  had  been  paid 
by  the  maker,  the  remedy  of  such  purchaser  is 
by  an  action  on  the  representations.  An  action 
may  be  maintained  to  recover  the  consideration 
paid  for  a  note,  and  if  the  transfer  was  fraudu- 
lently made  by  the  payee,  the  purchaser  may 
waive  the  fraud  and  proceed  by  an  action  for 
the  consideration,  CampibeU  <fc  Bro.  v.  Ayres, 
9  Iowa,  108. 

103. return  of  the  note.    The  rule  that 

the  purchaser  cannot  recover  in  an  action  for 
the  consideration,  before  placing  the  payee  in 
statu  quo  by  a  return  of  the  note,  does  not  apply 
when  it  appears  that  the  note  has  been  paid 
when  it  was  transferred.  Ibid. 

b.  What  instruments  are  negotiable. 

104. A  promissory  note    is    negotiable 

the  same  as  notes  not  under  seal,  and  the  holder 
of  such  note  indorsed  in  blank  may  bring  his 
action  thereon  against  the  maker.  Temple  v. 
Hays  dk  Hend-ershott,  Mor.  9. 

106.  Transferable  by  delivery.  Notes  made 
payable  to  bearer  are  transferable  by  delivery 
and  where  the  declaration  set  out  that  such 
note  was  "  duly  assigned  and  delivered,"  it  was 
?ield  to  be  no  variance  that  the  note  was  not 
indorsed.    CreiglUon  v.  Gordon,  Mor.  40. 

106.  Notes  made  payable  to  bearer  are  nego- 
tiable, independent  of  statute.  Ibid. 

107.  Statute  construed.  The  acts  of  1839,  in 
relation  to  promissory  notes,  is  an  enlarging 
statute,  merely  rendering  those  notes,  bonds, 
etc.,  negotiable,  which  before  were  not  so.  Ibid. 

108.  A  bond  for  the  payment  of  a  certain 
sum  at  a  certain  time,  and  reciting  that  the 
consideration  thereof  is  the  building  of  a  court- 
house by  the  obligee,  for  the  obligor,  was  a 
negotiable  instrument  under  the  territorial 
statutes.  Commissioners  of  Jefferson  County  v. 
Fox,  Mor  48. 

109.  A  bond  payable  to  A  B  alone  is  nego- 
tiable   under   our  statute.  Ibid. 

110.  Statute  construed:  act  of  1839.  The 
act  of  1889  seems  to  destroy  all  distinction  be- 
tween notes  negotiable  and  notes  not  negotia- 
ble.   King  v.  Wall,  Mor.  187. 

111.  Receipt,  in  the  words  and  figures  fol- 
lowing :  *  *  1 ,000  bushels  of  corn.  Leclaire,  Iowa, 
June  80, 1854.     Received  in  store,  on  account 
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of  S.  F.  Atwood,  of  Chicago,  111.,  one  thousand 
bushels  of  good,  sound,  merchantable  shelled 
corn,  to  be  delivered  to  his  order,  to  the  steam- 
boat landing  at  Leclaire,  in  gunnj  sacks,  in 
good  order,  free  of  charges.  Risks  of  fire  ex- 
cepted. W.  H.  Hewitt,"  is  not  a  negotiable  in- 
strument under  the  laws  of  this  State.  Mer- 
chants and  MecJianics*  Bank  of  Chicago  y.  HetoUt, 
8  Iowa,  93. 

112. A  receipt  for  lumber  to  be  sold  on 

commission,  is  not  assignable  so  as  to  vest  the 
legal  interest  in  the  assignee,  and  authorize  him 
to  bring  a  suit  in  his  own  name.  Bissell  db  Em- 
mons V.  Fdies»  Mor.  491. 

113.  Certificate  of  deposit.  An  instrument 
in  the  form  following:  *' Certificate,  Illinois 
Phoenix  bank,  Chicago,  September  22,  1854. 
Briggs  &  Felthouser  have  deposited  in  this  bank 
$462.50,  to  the  order  of  themselves,  payable  two 
months  after  date,  payable  to  their  order  on 
return  of  this  certificate,  at  interest  at  six  per 
cent.  $426.50.  M.  Roe  &  Co.,  cashier  "  is  a  nego- 
tiable instrument.  Bean  y.  Briggs  dk  Felthouser, 
1  Iowa,  488. 

114. The  transfer  of  such  an  instrument 

bv  blank  indorsement  renders  the  payee  liable 
thereon  as  indorser.  Ibid. 

116.  Note  payable  in  property  is  not  negoti- 
able. A  promissory  note  payable  in  property  is 
not  negotiable,  unless  it  is  manifest  that  such 
was  the  intent  of  the  maker.  The  use  of  the 
words  "order"  or  "bearer,"  will  not  alone 
manifest  such  intent.  Peddicord  dh  Wyman  v. 
Whittam  et  al.,  9  Iowa,  471. 

116.  A  note  payable  in  property  is  not  negoti- 
able in  the  sense  of  the  law  merchant,  and  the 
maker  is  not,  under  the  laws  of  this  State, 
entitled  to  three  days  of  grace.  McCartney  v. 
Administrators  of  SmaUey,  11  Iowa,  85;  Luckey 
y.  Pepper,  Mor.  490. 

117.  Note  payable  in  currency.  An  instru- 
ment payable  in  **currency"  is  not  negotiable 
at  common  law,  nor  under  the  statute  (Rev.  g 
1797*),  unless  it  is  manifest  from  the  terms 
of  the  instrument  that  such  was  the  intent  of 
the  parties.  The  use  of  the  word  "order"  or 
"  bearer "  will  not  alone  manifest  such  intent. 

*  Section  1797  of  the  Revision  of  1860,  reprinted 
as  section  2085,  Code  of  1873,  is  as  follows : 

**  Instruments  by  which  the  maker  promises  to  pay 
a  sum  of  money  in  property  or  labor,  or  to  pay  or 
deliver  property  or  labor,  or  acknowled^res  propertv 
or  labor  or  money  to  be  due  to  aoother,  are  negoti- 


YoWoyving  Rindskoff  Bros,  db  Co.  y.  Barrett,  \l 
Iowa,  172 ;  Buse  v.  HamUin  et  al.,  29  Ibid.  501. 

118. rale  applied.    Certificate  of  deposit, 

in  the  following  form  :  "  Banking  house  of  P. 
&  S.,  Buffalo,  February  20,  1869.  J.  McD.  has 
deposited  in  this  bank  $1,947.68,  payable  to 
order  of  himself  in  currency,  on  the  return  of 
this  certificate,  with  six  per  cent  interest,  if  left 
over  one  month.  (Signed)  P.  &  S."  Held,  that 
the  instrument  was  not  negotiable.  Ibid.  Com- 
pare with  Bean  db  Briggs  v.  Felthottser,  §  113  ante. 

119. custom.    Whether  in  the  present  or 

similar  cases  evidence  woald  be  admissible,  that 
by  local  custom  or  law  the  word  "  currency " 
was  used  and  understood  as  money,  quere.  Ibid. 

120.'  Note  payable  to  specified  bearer.  A 
note  payable  "  to  the  bearer  A."  is  not  a  note 
payable  to  bearer,  but  a  non  negotiable  note, 
liable  in  the  hands  of  the  holder  to  any  defense 
to  which  it  would  have  been  subject  in  the 
hands  of  the  payee.  Warren  y.  Scott  et  al.,d2 
Iowa,  22. 

121.  Note  containing  agreement  to  pay  a^ 
torney  fee.  Promissory  note,  the  body  of  which 
was  in  the  following  form:  "One  year  after 
date,  for  value  received,  I  promise  to  pi^  A.  S. 
Jones  &  Co.,  or  bearer,  the  sum  of  $100,  with 
ten  per  cent  interest,  until  paid.  If  not  paid 
when  due,  and  suit  is  brought  thereon,  I  hereby 
agree  to  pay  collection  and  attorney  fees  there- 
for." It  was  argued  that  the  clause  respecting 
the  payment  of  attorney  fees  destroyed  the 
negotiable  character  of  the  note,  but  the  court 
/leld  otherwise.    Sperry  v.  Hoi-r,  82  Iowa,  184. 

c.  Of  indorsements. 

122.  A  promissory  note  had  the  following 
written  on  the  back  of  it :  "  For  value  received, 
we  guarantee  the  payment  of  the  within  note 
and  hereby  waive  demand  and  notice  of  non- 
payment. Held,  that  it  operated  as  a  transfer  of 
the  note,  or  as  an  indorsement  thereof  with  an 
enlarged  liability.  Robinson  v.  Lair^  31  Iowa,  9. 

123.  Erasure  of  indorsement  An  indorse- 
ment of  a  note  is  a  transferable  contract,  between 
the  indorser  on  the  one  side,  and  any  subsequent 
holder  on  the  other,  and  can  be  rescinded  only 
upon  the  material  agreement  of  those  parties. 

able  instruments  with  ail  the  locldenta  of  nego- 
tiability whenever  it  Is  nnaiiifest  from  their  terms 
that  Bucb  was  the  intent  of  the  maker,  but  the  use 
of  the  technical  word  '  order  *  or  *  bearer  *  alone  wiU 
not  manifest  such  intent." 
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Where  the  note  after  indorsement  again  comes 
into  the  ownership  of  the  payee,  both  these  par- 
ties become  united  in  his  person,  and  he  can 
then  erase  all  the  indorsements.  8ater  &  Wade 
y,  HendershoU,  Mor.  118. 

124. of  indorsement  on  bill  of  ex- 
change. The  party  in  possession  of  a  bill  of 
exchange  has  the  prima  fcune  right  to  erase  the 
indorsements  thereon.  PUmer  v.  TTie  State 
branch  of  the  State  Bank  at  Des  Moines,  19  Iowa, 
112. 

126. of  indorsement  on  note.  The  holder 

of  a  promissory  note  has  a  right  to  erase  a  prior 
special  indorsement  thereon,  and  it  is  not  incum- 
bent on  him  to  explain  such  erasure  before  the 
note  is  admissible  in  evidence.  Jones  v.  Berry- 
hiU,  25  Iowa,  289. 

126. of  credit  indorsed  on  note.  A  credit 

indorsed  upon  the  back  of  a  note,  and  partly 
erased,  should  be  allowed  in  the  absence  of  evi- 
dence showing  that  it  was  made  by  mistake,  or 
was  erased  by  authority  to  the  maker.  Carson 
V.  Buncan,  1  G.  Gr.  466. 

127.  Indorsement  by  third  person.  Where 
a  person  not  a  party  to  a  negotiable  promissory 
note,  indorses  it  by  writing  his  name  on  the 
back,  the  law  presumes  that  he  is  a  strictly  com- 
mercial indorser,  even  where  his  indorsement 
cannot  be  made  operative  without  the  name  of 
another,    ^ear  et  al.  v.  Dunlap,  1  G.  Gr.  331. 

128. of   non-negotiable   note.     Such  an 

indorsement  of  an  instrument  not  negotiable, 
creates  no  liability  without  oral  or  written  proof 
of  an  undertaking  to  be  responsible  for  a  valid 
consideration.  Ibid. 

129. Such  an  indorser  on  any  note  incurs 

whatever  liability  he  assumes,  on  sufficient  con- 
sideration, and  the  holder  may  fill  up  the  blank 
indorsement  with  the  undertaking,  and  recover 
accordingly;  and  if  he  assumes  the  responsibility 
of  guarantor,  he  is  relieved  from  liability  only 
to  the  extent  of  the  injury,  he  may  prove  from 
want  of  demand  and  notice.  Ibid. 

130. Where  a  person  not  a  party  refuses 

to  assume  the  liability  of  a  maker  or  surety,  but 
merely  indorses,  he  will  be  considered  a  second 
indorser ;  and  a  recovery  cannot  be  had  against 
him  in  the  name  of  the  payee,  on  special  counts, 
as  the  maker  or  as  guarantor  of  the  not«,  nor 
on  the  common  counts.  But  if  the  payee  had 
indorsed  and  put  tlifi  note  in  circulation,  a  subae- 
qaent  indorser  might  recover  against  such  party 


as  second  indorser,  had  the  maker  failed  in  pay- 
ment. Ibid, 

131.  Transfer  by  indorsement.  A  note  not 
made  payable  to  bearer,  should  be  transferred 
by  indorsement.  Daioson  v.  Jewett,  4  G.  Gr. 
157. 

132.  By  delivery.  A  promissory  note  is  not 
indorsed  by  delivery  merely,  unless  it  is  made 
payable  to  bearer.  Mainer  v.  Reynolds,  4  G. 
Gr.  187. 

133.  Indoraement  in  blank,  as  between  a  first 
and  second  indorser  is  tantamount  to  a  special 
indorsement  from  the  first  to  the  second,  and 
may  be  so  filled  up.    KnigM  v.  Fox,  Mor.  305. 

134.  A  blank  indorsement  creates  the  same 
liability  from  the  indorser  to  the  indorsee,  as 
if  it  was  full,  giving  the  holder  full  power  to 
demand  payment,  or  to  make  it  payable  at  his 
pleasure,  to  himself  or  to  any  other  person  or 
his  order.  Bean  v.  Briggs  and  Felthouser,  1 
Iowa.  488. 

136. of  note  not  negotiable.    The  holder 

of  a  promissory  note  not  negotiable,  indorsed 
in  blank,  may  fill  up  the  indorsement,  by 
writing  over  the  name  of  the  indorser  a 
waiver  of  demand  and  notice.  Long  v.  Smyser 
and  Hawthorne,  3  Iowa,  266.  Such  writing 
would  only  express  what  the  law  would  imply, 
the  contract  not  being  a  conditional  one.  See 
cases  in  section  138,  infra. 

136.  Accommodation  paper.  A  executed  his 
promissory  notes  to  B,  by  whom  they  were  in- 
dorsed to  C.  They  afterward  came  into  the 
hands  of  B.,  by  whom  they  were  transferred  to 
an  assignee,  for  the  benefit  of  his  creditors.  In 
an  action  against  A,  the  maker,  by  B's  assignee, 
the  defendant  alleged  that  the  notes  were  ac- 
commodation notes,  made  for  the  benefit  of  B, 
who  was  the  debtor.  It  was  Tield  that  the  fact 
that  he  had  recovered  a  judgment  against  B, 
which  was  paid,  was  immaterial ;  that  if  the 
notes  were  accommodation  paper,  then  A  was 
not  liable ;  that  if  they  were  not,  he  was  liable, 
and  this  without  reference  as  to  whether  or  not 
they  had  been  paid  by  B.  Hitnt  v.  Collins,  4 
Iowa,  56. 

137.  Consideration.  A  promissory  note,  pay- 
able to  the  order  of  tho  maker,  was,  at  the  time 
of  its  execution^  indorsed  by  the  defendant, 
and  afterward  delivered  to  the  defendant  by 
the  maker  in  due  course  of  trade,  without  in- 
dorsement.    Held,  that  the  defendant   by  his 
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indorsement,  incurred  a  liability  for  the  debt  of 
the  maker  to  whoever  might  obtain  the  paper 
or  note  containing  the  indorsement  or  under- 
taking in  due  course  of  trade,  and  that  no  other 
consideration  than  that  moving  to  the  parties, 
accommodated  was  necessary.  Brewer  dt  Co, 
V.  Gundershiemer,  14  Iowa,  83. 

"18.  The  indorsement  of  a  non-negotiable 
in.'it  rument  is  a  promise  to  pay,  and  not  a  con- 
ditional contract  to  pay  upon  demand  of,  and 
refusal  by,  the  maker.  Peddieord  A  Wyman  v. 
Whittam  et  al.,9  Iowa,  471 ;  Long  ▼.  Smyser  cfc 
ffawtluyme,  3  Iowa,  266 ;  WiUoji  v.  Ralph,  admr,, 
2  Ibid.  450. 

139.  The  indorsement  of  a  non-negotiable 
promissory  note  is  equivalent  to  the  execution 
of  a  new  note,  and  the  liability  of  the  indorser 
is  not  contingent  upon  the  presentation  to  the 
maker  and  notice  of  non-payment.  BiUingham 
▼.  Bryan,  10  Iowa,  317. 

140.  An  allegation  in  a  petition  brought  by 
the  indorsee  against  the  indorser  of  such  a  note 
of  demand  and  notice,  is  immaterial,  and  need 
not  be  supported  by  evidence  even  if  issue  is 
joined  thereon.  BUlingliamy.  Bryan,  10  Iowa. 
317. 

141.  Promise  by  indorser  after  disoharge- 
The  general  rule  is  that  an  indorser  of  a  prom- 
issory note,  when  once  discharged,  by  want  of 
notice  or  other  laches  of  the  indorsee,  can  be 
made  liable  again  only  by  his  voluntary  act  or 
promise  done  and  made  with  full  knowledge  of 
the  facts.  BaUin  v.  Betcke  dh  8c?iunk^  11  Iowa, 
204 ;  Ault  V.  Sloan,  4  Ibid.  508 ;  Hughes  v.  Bowe?i, 
15  Ibid.  446,  and  cases  in  section  240,  post. 

142.  A.nd  such  promise  must  be  unqualified ; 
proof  that  the  indorser  said  he  "  had  dried  fruit 
with  him,  and  would  pay  the  notes  when  he 
sold  it,"  or  that  he  '^  felt  himself  bound  for  the 
payment,"  is  not  sufficient  to  sustain  a  verdict 
against  him.    Can^bell  v.  Vamey,  12  Iowa,  43. 

143.  Burden  of  prool  In  an  action  upon  an 
indorsement  the  burden  of  showing  a  waiver  of 
laches,  and  that  the  promise  was  made  with  a 
full  knowledge  of  the  facts,  is  upon  the  holder 
of  the  note.    BaUin  v.  Betcke  db  Schunk,  supra. 

144.  Bvidenoe  of  knowledge.  In  showing 
such  knowledge  it  is  not  necessary  to  show  that 
the  indorser  knew  the  legal  effect  of  the  laches 
of  the  holder.  It  is  sufficient  if  he  knew  the 
facts;  he  is  presumed  to  know  the  law.  The 
general  rules  of  evidence,  as  to  proof  of  knowl- 


edge, apply  to  this  class  of  cases.  Hughes  v. 
Bovoen,  supra. 

146.  Release  of  indorser.  The  release  of  an 
indorser  of  a  promissory  note  does  not  discharge 
the  maker.    FoHer  db  Cole  v.  Buss,  14  Iowa,  61. 

146.  Iiiability  of  guarantor.  The  defend- 
ant indorsed  in  blank  a  promissory  note  to 
which  he  was  not  a  party.  At  the  maturity  of 
the  note  he  made  the  following  additional  in- 
dorsement: "I  will  extend  my  name  on  the 
within  note  to  March  27th,  1861."    It  was  held  : 

1.  That  under  the  first  indorsement  he  would 
not  be  charged  as  a  guarantor  without  reason- 
able notice  of  demand  and  non-payment,  unless 
it  was  made  to  appear  affirmatively  that  he  re- 
ceived no  detriment  from  want  of  such  notice. 

2.  That  the  second  indorsement  did  not  in- 
crease the  liability  of  the  indorser  or  guarantor. 
Picket  V.  Hawes,  14  Iowa,  460. 

147.  Consideration.  A  blank  indorsement  on 
a  promissory  note,  made  by  a  person  not  the 
payee  or  indorsee  thereof,  imports  a  sufficient 
consideration  to  sustain  his  contract  of  guaranty. 
Veach  V.  Tliompson,  et  al.,  15  Iowa,  880 ;  Jones 
V.  BerryhiU,  25  Ibid.  289. 

148.  Action  by  indorsee :  privity:  fraud.  The 
second  indorsee  of  a  promissory  note  cannot 
maintain  an  action  against  the  original  payee, 
in  the  absence  of  any  transaction  directly  be- 
tween them,  upon  the  original  contract  of  in- 
dorsement. The  second  indorsee  cannot  main- 
tain an  action  against  the  original  payee,  upon 
fraudulent  representations  made  by  him  to  the 
first  indorsee,  in  the  transaction  in  which  the 
assignment  was  made.  Watson  v.  Ghesire  et  al., 
18  Iowa,  202. 

149.  Indorsement  without  reooorse.  When 
a  note  is  transferred  without  recourse,  as  when 
transferred  by  delivery  .only,  the  transferer  is 
exempt  from  all  the  ordinary  responsibilities 
which  attach  to  such  transfer,  but  he  is  not 
discharged,  unless  it  is  otherwise  agreed  and 
expressed,  from  liability  upon  an  implied  war- 
ranty that  the  paper  so  transferred  is  genuine, 
and  not  forged  or  fictitious,  that  it  is  of  the  kind 
or  description  which  it  purports  to  be,  that  the 
assignor  has  done  nothing,  and  will  do  nothing, 
to  prevent  the  assignee  from  collecting  the  claim 
assigned,  that  the  parties  to  the  instrument  are 
sui  juris  and  capable  of  contracting,  and  that  it 
has  not  been  paid ;  and  he  is  liable  for  any  fraud 
practiced  upon  the  assignee  in  the  transaction  of 
the  transfer.  Ibid, 
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160.  Form  of  action.  Bat  in  sach  case  the 
action  la  not  upon  the  paper  transferred,  but 
against  the  vendor  or  transferer,  for  the  original 
oonsideration  or  its  value,  or  for  the  fraud  prac- 
ticed. Ibid. 

161.  Blieotofindonenient.  The  indorsement 
of  a  promissory  note  transfers  to  the  indorsee 
the  title  to  the  note,  but  not  the  right  to  main, 
tain  an  action  for  fraud  practiced  by  the  original 
pajee  upon  the  indorser,  in  the  contract  of 
transfer.  Semble,  that  the  indorsee  may  specially 
assign  his  cause  of  action  against  his  indorser 
for  such  fraud.  Ibid, 

152.  Effect  of  taking  aecurity  from  and 
extending  time  to  indorser.  The  taking  of 
security  in  an  extension  of  time  to  an  indorser 
of  a  promissory  note,  does  not  discharge  the 
principal.  Whiting ,  cashier,  v.  The  Western 
Stage  C<ympany,  20  Iowa,  554. 

d.  Of  cusignments. 

163.  Notice  of  assignment.  No  formal  notice 
of  assignment  is  necessary  to  render  the  maker 
responsible  to  the  assignee.  Hickok  db  Ross  v. 
Labussier,  Mor.  115. 

164.  Action  of  assignee  against  the  maker. 
An  assignee  of  a  promissory  note  may  maintain 
the  same  action  against  the  maker  which  could 
be  maintained  by  the  original  payee.  Phillips 
V.  Runnels,  Mor.  391. 

166.  Sqnitable  transfer.  The  holder  of  a 
promisaory  note  executed  the  following  instru- 
ment in  writing :  '*  On  or  before  the  first  day  of 
April  next,  I  promise  to  pay  £.  R.  fifty-five  dol- 
lars for  value  received,  to  be  paid  out  of  a  note 
later,  using  due  dilligence."  Held,  that  an  agree- 
ment to  pay  a  certain  portion  of  a  promissory 
note,  when  collected,  amounts  to  an  equitable 
tmnsfer  of  that  portion  of  the  note,  and  such 
portion  cannot  be  claimed  as  part  of  the  assets 
of  the  insolvent  payee.  Oallinger  v.  Pameray, 
3  O.  Gr.  178. 

166.  Action  of  indorsee  of  note  as  collateral 
secozity.  In  the  opinion  in  this  case,  by 
SsocKTON,  J.,  it  is  ?ield,  that  the  assignment  of  a 
promissory  note  as  collateral  security  for  the 
payment  of  another  debt,  passed  the  title  to 
the  indorsee,  and  that  he  could  sue  in  his  own 
name,  without  averring  or  showing  that  the 
indebtedness  secured  by  the  note  had  not  been 
paid.  Following  Stadler  Bras,  cfc  Co.  v.  PanneUe 
dtWatis,  ante;  McCarty  v.  Clark,  10  Iowa,  588. 


167.  Date:  presumption.  Where  the  date 
of  the  assignment  of  a  note  does  not  appear,  it 
is  presumed  that  it  was  assigned  on  the  day  it 
was  executed.  Haywa/rd  v.  Hunger  et  ai.,  14 
Iowa,  516 ;  and  cases  in  section  94  a7i<«. 

168.  Bffeot  of  assignment.  The  valid  trans- 
fer of  a  promissory  note,  with  notice  to  the 
maker,  imposes  upon  the  latter  an  equitable 
obligation  to  pay  the  assignee,  and  though  not 
sufficient  to  support  an  implied  assumpsit  upon 
which  an  action  could  be  maintained,  it  is  a 
sufficient  consideration  to  support  an  express 
promise.    AUison  et  al.  v.  Barrett,  16  Iowa,  278. 

169.  Assignment  of  note  of  third  party  in 
payment  of  debt.  The  payee  of  a  promissory 
not«  secured  by  mortgage  assigned  it  in  payment 
for  real  estate,  executing  to  the  assignee  a  mort- 
gage on  the  property  purchased,  reciting  the 
assignment  of  the  note,  and  that  if  the  assignee 
could  not  with  due  diligence  collect  the  same 
within  twelve  months  from  the  date  of  the  sale 
or  assignment,  the  assignor  would  assume  the 
payment  of  the  same.  Bleld,  1.  That  to  render 
the  assignor  liable  on  his  contract,  the  exercise 
of  due  diligence  for  the  collection  of  the  note 
was  necessary  on  the  part  of  the  assignee,  unless 
he  was  released  therefrom  by  some  valid  excuse 
justifying  non-performance.  2.  That  an  aver- 
ment in  the  petition  that  the  assignee  could  not 
with  due  diligence  collect  said  notes  in  one  year 
from  said  date,  for  that  the  said  pretended  mort- 
gage was  fraudulent  and  void,  in  fact,  as  to  all 
parties,  and  could  not  be  foreclosed ;  and,  f  urther^ 
was  upon  property  of  no  value,  if  clear  and  unin- 
cumbered, sufficient  to  pay  costs  of  suit ;  was 
not  properly  acknowledged,  that  it  had  been 
duly  released  of  record  before  the  date  of  said 
assignment  and  the  land  resold  and  mortgaged, 
so  that  with  the  exercise  of  reasonable  diligence 
the  note  could  not  be  collected ;  did  not  set  out 
facts  constituting  due  diligence,  and  was  Insuf- 
ficent  as  a  defense.    Leas,  Harsh  A  Sinclair  v. 

White  et  ai.,  15  Iowa,  187. 

160.  What  will  constitute  an  assignment. 

The  assignment  of  a  promissory  note  while  in 
the  hands  of  an  agent  by  an  order  given  to  the 
assignee,  drawn  on  the  agent,  directing  the  latter 
to  deliver  the  same  to  the  former,  but  without 
any  indorsement  on  the  note,  was  field  sufficient 
to  transfer  a  legal  title  and  authorize  the  assignee 
to  maintain  an  action  thereon  in  his  own  name. 
AUison  et  al.  v.  Barrett,  16  Iowa,  278. 
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161.  Of  notioe:  inquiry.  That  the  assignee 
was  in  a  situation  which  would  enable  him  bj 
inquiry  to  ascertain  whether  or  not  the  note 
was  supported  bj  a  sufficient  consideration, 
does  not  charge  him  with  notice  of  the  want  of 
consideration.    KeUey  v.  Ford,  4  Iowa,  140. 

162.  essentiaL    In  order  to  constitute  a 

valid  assignment  as  against  the  maker  of  an 
unnegotiable  instrument  of  writing,  notice  must 
be  given  to  the  maker.  Merchants  db  MecIianM 
Bank  of  Chicago  v.  HevoUt^  8  Iowa,  98. 

163.  In  an  action  on  an  unnegotiable 

instrument  brought  in  the  name  of  the  assignee, 
the  defendant  may  prove  that  his  defense  to  the 
action,  as  set  up  in  his  answer,  existed  before  he 
had  notice  of  the  indorsement,  to  the  plaintiff, 
and  before  it  was  in  fact  indorsed.  Ibid. 

164.  what  is  sufficient :  by  action.    No 

formal  notice  of  an  assignment  is  necessary  to 
render  the  maker  responsible  to  the  assignee. 
A  suit  pending,  instituted  for  the  use  of  the 
latter,  is  sufficient  to  put  the  maker  on  the  in- 
quiry ;  and  if  he  pays  money  afterwards  to  the 
original  payee,  he  does  it  at  his  peril.  Hickok 
<fc  Boss  V.  Labussier,  for  Vie  vse  of  Huner,  Mor. 
115. 

165.  Striking  out  indorsement.  When'  it 
appears  from  the  record,  in  an  action  brought 
upon  a  promissory  note  by  the  payee  named 
therein,  that  assignments  on  the  back  of  the 
note  have  been  erased  before  suit  brought,  it 
was  sufficient  to  enable  the  plaintiff  to  maintain 
an  action  without  a  re-assignment  of  the  note 
&  him  by  the  assignee.  Gordon,  admr.,  v.  Pitt, 
3  Iowa,  890. 

166.  E£fect  of  levy  and  sale.  The  sale  of  a 
promissory  note  under  execution  transfers  to  the 
purchaser  only  the  interest  of  the  execution 
defendant  therein,  at  the  time  of  the  levy  of  the 
execution  thereon.  Ibid. 

167.  Transfer  by  separate  instrument.  The 
assignee  of  a  promissory  note  under  a  transfer 
made  in  the  body  of  a  separate  instrument, 
executed  for  an  independent  purpose,  is  not  the 
holder  of  a  legal  title  discharged  of  prior  equi- 
ties within  the  meaning  of  the  law  merchant. 
Franklin  v.  Twogood,  18  Iowa,  515. 

168.  Distinction  between  assignment  and 
indorsement.  An  assignment  of  a  promis- 
sory note  is  a  transfer  by  writing  of  an 
interest  therein  ;  an  indorsement  is  a  transfer 
of  the  title  by  writing  on  the  note,  or  where,  by 
reason  of  prior  successive  assignments,  it  has 


become  necessary  to  have  another  paper  annexed 
thereto.  Arguendo  in  Franklin  v.  Twogood,  18 
Iowa,  515. 

169.  The  holder  by  an  assignment,  with- 
out indorsement,  acquires  only  the  rights  of  an 
assignee  of  a  promissory  note  not  negotiable. 
Franklin  v.  Jkoogood,  18  Iowa,  515. 

170.  Rights  of  assignee.  The  right  of 
the  assignee  of  a  negotiable  instrument  to 
maintain  an  action  against  any  or  all  of  the  in- 
dorsers  or  assignors  thereof  is  not  limited  by 
section  1803  of  the  Revision.  Httse  v.  HambUn 
et  iU„  29  Iowa,  501. 

171.  Assignment  of  non-negotiable  paper: 
defenses.  While,  under  our  statute  (Rev.  § 
1796),  a  non-negotiable  note  is  assignable,  it  is 
subject  in  the  hands  of  the  assignee  to  any  de- 
fense or  set-off  which  the  maker  had  against  any 
assignor  thereof,  before  notice  of  the  assign- 
ment. Sayre  v.  W/ieeler,  81  Iowa,  112 ;  Frank- 
lin V.  Twogood,  18  Ibid.  516. 

172.  Assignment  by  officer.  Under  sec- 
tions 8272  and  8322  of  the  Revision,  an  assign- 
ment of  a  promissory  note  by  an  officer  levying 
on  the  same  has  the  same  effect  as  if  made  by 
the  defendant  in  execution,  and  confers  the  same 
rights  upon  the  assignee  of,  the  officer  as  would 
be  conferred  upon  an  indorsee  of  the  defend- 
ant.   Earha/rt  v.  Oant  <fc  Oant,  82  Iowa.  481. 

173. Sai4  sections  are  remedial  in  their 

nature,  and,  by  a  fair  construction  thereof  in 
view  of  their  purpose,  the  word  "  defendant " 
therein  should  be  held  to  include  not  only  the 
execution  defendant,  but  a  defendant  in  a  garn- 
ishment proceeding  auxiliary  to  the  execution. 
Ibid. 

e.  Of  possession  as  sh^noing  title. 

174.  Payable  to  bearer.  A  note  made  pay- 
able to  the  payee's  name  or  bearer,  is  tiansfer- 
able  by  delivery,  and  possession  is  prima  facie 
evidence  of  ownership.  AUensvoorth  v.  Moore, 
3  G.  Gr.  273. 

176. Possession    of   a    note    payable  to 

bearer  is  prima  fade  evidence  of  ownership, 
without  proof  of  indorsement,  and  a  denial  of 
ownership  should  be  sustained  by  evidence. 
Breckbill  v.  Stutyman,  3  G.  Gr.  572. 

176. Possession    of   a  note    payable    to 

bearer  is  prtma  faeie  evidence  of  ownership, 
and  such  a  note  may  be  sued  in  the  name  of 
any  holder.    Shelton  v.  Sherfey,  3  G.  Gr.  108. 
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Demand  —  In  General 


177.  What  sufficient.  Action  on  a  note  made 
payable  to  "  Decker  &  Enipper,  or  order."  In- 
dorsement as  follows :  "  For  value  received,  I 
hereby  assign  all  my  right,  title,  and  interest  in 
the  within  note  to  Adolph  Knipper,  this  5th 
October,  1857.  WilUam  H.  Decker."  The 
plaintiff  (Enipper)  alleged  that  the  note  was  his 
property.  Edd,  that  he  was,  prima  facie,  en- 
titled to  recover.    Knipper  v.  Chase,  7  Iowa,  145. 

178.  Prodnoing  note.   ■  Suing  upon  a  promis 
sory  note,  and  producing  it  at  the  trial  is  prima 
fade  evidence  of  plaintiff's  ownership  of  the 
note.    King  v.  Chttsehdlk  et  cU.,  21  Iowa,  512. 

179.  Presumption.  When  the  plaintiff  is  in 
possession  of  the  note  on  which  suit  has  been 
brought,  and  is  the  payee  therein,  he  will  be 
presumed  to  be  rightfully  in  possession  of  it,  and 
the  assignment  on  the  back  of  the  note  will  be 
taken  to  have  been  erased  by  proper  authority. 
Citing  Gordon,  admr.,  v.  Pitt,,  3  Iowa,  390 ; 
Cook  db  (hodey  v.  Walters,  4  Ibid.  72 ;  Oodda/rd 
V.  Cunningham,  6  Ibid.  400 ; 

180.  Oonsideraticn.  An  assignment  of  a 
promissory  note  imports  a  consideration  for  the 
assigninent;  and  possession  of  the  note  by 
assignment  ia  prima  facie  evidence  of  ownership 
by  the  holder.  Kelly  v.  Ford,  4  Iowa,  140 ; 
Hickok  ifb  Moss  v.  Labussier,  Mor.  115. 

IIL   DEMAI7D. 

a.  In  general. 

181.  Note  payable  in  property.  Where  a 
promissory  note  for  a  certain  sum  is  payable  in 
leather,  at  the  tan-yard  of  the  maker,  a  demand 
of  the  leather  is  not  necessary.  Games  v.  Man- 
ning,  2  Q.  Gr.  251. 

182.  Waiver ;  demand.  A  demand  after  a 
property  note  becomes  due,  is  a  waiver  of  any 
previoas  breach,  and  gives  the  maker  a  second 
opportunity  to  pay  in  property.  Ibid. 

183.  Order:  presentation :  diUgenoe.  A  fail- 
ure to  present  an  order  drawn  for  lumber^ 
within  one  week  from  i1«  date,  does  not  show 
want  of  due  diligence.  Tryon  v.  OxLey,  3  G. 
Gr.  289. 

18^ In    the    absence    of    any    showing 

that  tbe  drawer  of  an  order  or  inland  bill  sus- 
tained injury  by  the  delay,  it  is  sufficient  to 
show  presentment  or  demand  at  any  time  before 
suit.  Ihid. 

186  Non-negotiable  paper:  demand  and  no- 
tice not  necessary.  The  assignee  of  a  promis- 
sory note  not  negotiable  may  sue  the  assignor 


without  first  demanding  payment  of  the  maker, 
and  without  notice  of  the  non-payment  to  the 
assignor.  Wilson  v.  Ralph  <fc  Van  8haick,  8 
Iowa,  450 ;  Long  v.  Smyser  db  Hawthoi'ne,  3  Ibid. 
266 ;  Bean  v.  Briggs  <fc  Felthouser,  1  Ibid.  488 ; 
BUlingham  v.  Bryan,  10  Ibid.  317;  Huse  v. 
Hamblin,  29  Ibid.  501. 

186.  Evidence:  statute  construed.  Section 
3  of  the  act  entitled  "An  act  relating  to  evi- 
dence," approved  January  24,  1853,  did  not 
change  the  rule  on  this  subject.  Wilson  v.  Ralph 
db  Van  Shaick,  3  Iowa,  450. 

187.  Diligence  against  maker  not  necessary. 
In  an  action  by  the  indorsee  against  the  indor- 
ser  of  a  promissory  note  not  negotiable,  it  is  not 
necessary  for  the  plaintiff  to  show  diligence 
against  the  maker.  The  want  of  such  diligence 
constitutes  no  defense  to  the  action.  Hall  v. 
Mbnohan,  6  Iowa,  216 ;  Peddicord  <fc  Wyman  v. 
WhiUam  etal.,9  Ibid.  471. 

188.  Statute  construed.  Section  3  of  the  act 
entitled  "  An  act  relating  to  evidence,"  approved 
January  24, 1853,  adopts  the  rule  of  the  com- 
mercial law  in  relation  to  the  presentment  of 
bills  and  notes  for  payment,  and  repeals  the 
rule  upon  that  subject  laid  down  by  section  057 
of  the  Code  of  1851.  Edgar  v.  Greer,  8  Iowa,  394. 

189.  When  presentment  should  be  madOi 
The  presentment  of  a  bill  of  exchange  or 
promissory  note  for  payment  before  the  last 
day  of  grace,  is  premature,  the  instrument  not 
being  due  until  then.  Ibid, 

1SK>.  Who  may  make.  -While  a  demand  of 
payment  should  be  made  by  the  owner  of  the 
paper,  either  personally  or  by  his  duly  author- 
ized agent,  this  agency  is  sufficient  if  made  by 
parol,  and  it  may  be  created  by  handing  over 
the  bill  with  instructions  to  demand  payment. 
The  Mt.  Pleasant  Branch  of  the  State  Bank  v. 
McLeran  et  al.,  26  Iowa,  306. 

191 drawers  may  act  as  agents.    The 

drawers  in  a  bill  of  exchange  may  act  as  the 
agents  of  the  holder  in  procuring  a  proper 
presentment  and  protest,  in  order  to  secure  the 
holder's  rights  against  third  parties  to  the 
paper.  Ibid. 

192.  Waiver  of  notice  by  indomer.  A 
"  waiver  of  notice  "  by  an  indorser  will  not  be 
construed  to  extend  beyond  the  import  of  the 
terms  used,  and  hence  constitutes  no  excuse  for 
the  want  of  due  presentment  of  the  note  to  the 
maker  for  payment.  Vorhies  v.  Atiee  et  al.,  29 
Iowa,  49. 
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193.  Indoraement  after  maturity.  A  note  in- 
dorsed after  maturity  will  be  treated  as  a  note 
due  on  demand,  and  demand  upon  the  maker 
and  notice  of  non-payment  to  the  iudorser, 
within  a  reasonable  time  is  necessary,  in  order 
to  render  the  latter  liable.  McKewer  v.  Kirt- 
land,  83  Iowa,  348. 

19^ It  seems  that  the  reasonable  time  in 

such  case  would  be  the  same  as  in  case  of  a 
note  indorsed  before  due,  which  is  the  next  day 
after  default,  where  the  parties  reside  in  the 
same  town.  Ibid, 

b.  Of  days  of  grace. 
196.  Lex  mercatoria  allowing  three  days  of 
grace  on  notes,  bills,  etc.,  held  to  be  in  force  in 
Iowa ;  and  the  courts  will,  ex  officio,  take  notice 
of  the  law  merchant.  Hudson  v.  MattTiews, 
Mor.  94 

196.  Note  payable  in  property.    A  note  in 

the  following  words    "  good  for dollars 

out  of  my  grocery,  A.  B."  is  not  entitled  to  days 
of  grace.  Luckey  v.  Pepper,  Mor.  490 ;  McCart- 
ney V.  SmaUeye,  admW,,  11  Iowa,  85. 

197.  Statute  construed.  Section  three  of  the 
act  entitled  "  An  act  relating  to  evidence,"  ap- 
proved January  24, 1853,  allowing  grace  of  bills 
and  notes,  executed  or  payable  within  the  State, 
applies  only  to  such  notes  notice  of  non-pay- 
ment of  which  was  required  to  be  given  to  the 
holder  by  the  rules  and  practices  of  commercial 
law.  Wilson  v.  Ralph  <fc  Van  SJiaick,  3  Iowa, 
450. 

198.  Note  payable  on  demand.  A  note  or 
bill  of  exchange,  for  the  payment  of  money  on 
demand  does  not  entitle  the  maker  to  days  of 
grace.  Ibid. 

199.  Protest  and  notice  after  expiration  of 
day»of  grace.  Plaintiffs  as  indorsees,  brought 
their  suit  against  Webster,  the  maker,  and 
Wells,  the  indorser,  of  a  negotiable  instrument. 
Protest  and  notice  thereof  was  given  on  the 
day  after  the  three  days  of  grace  expired.  The 
court  rendered  a  judgment  in  favor  of  plaintiffs 
against  Webster,  and  discharged  Wells.  This 
was  not  erroneous,  but  in  accordance  with  the 
uniform  decisions  in  this  court  upon  similar 
facts.  Barker  <fe  Griffith  v.  Webster  d  Wells,  10 
Iowa,  593. 

200.  Action  before  expiration  of  days  of 
grace.  An  action  commenced  on  a  promissory 
note  before  the  expiration  of  the  days  of  grace, 
without  allegations  of  cause  for  commencing 


proceedings  before  the  maturity  of   the  note 
cannot  be  maintained.     W?iitney,  Oaloup,  Bliss 
dk  Co,  V.  Bird  et  al,,  11  Iowa,  407. 

201.  Laws  of  New  York.  The  provisions 
of  the  law  of  New  York,  relating  to  days  of 
grace  and  commercial  paper,  do  not  change  the 
rule  of  the  commercial  law,  which  requires 
notice  to  the  maker  of  the  dishonor  of  a  bill  of 
exchange.  Thorp,  Smith  d  EancluU  v.  Craig, 
10  Iowa,  461. 

202.  A  person  claiming  an  exemption  from 
liability  on  a  bill  of  exchange  upon  drawers  in 
New  York,  by  reason  of  the  New  York  statute, 
passed  April  14, 1857,  denying  grace  on  all  sight 
bills,  and  those  appearing  on  their  face  to  have 
been  drawn  upon  any  bank,  banking  association 
or  individual  banker,  carrying  on  a  banking 
business  under  the  act  to  authorize  bankingj 
must  show  affirmatively  that  he  comes  within 
such  exemption,  and  if  it  does  not  so  appear  on 
the  face  of  the  bill,  it  will  not  be  presumed. 
The  Mt,  Pleasant  Branch  of  the  State  Bank  v. 
McLaran  et  al,,  26  Iowa,  306. 

c.  What  demand  is  sufficient  as  against  dravoer 

or  indorser. 

203.  Presentation  at  office  of  corporaticn. 

Where  by  the  articles  of  incorporation,  and  the 
laws  of  the  State,  in  which  a  foreign  corpora- 
tion was  incorporated,  it  was  required  to  keep 
its  office  within  such  State,  but  it  actually  kept 
an  office  in  this  State,  a  presentation  of  a  note 
for  payment  where  the  office  was  actually  kept 
was  sufficient.  Merrick  v.  The  Burlington  and 
Warren  Plank  Boad  Company,  11  Iowa,  74. 

204.  Presentment  to  treasurer.  While  the 
treasurer  of  a  corporation,  may  by  law,  and  the 
articles  of  incorporation,  be  required  to  pay 
only  those  orders  or  warrants  which  are  signed 
by  the  president  and  countersigned  by  the  sec- 
retary ;  yet,  a  demand  against  the  corporation, 
created  in  another  method,  may  be  presented 
to  the  treasurer  for  payment  for  the  purpose 
of  binding  the  indorser.  Ibid. 

205.  Insufficient  presentment.  The  certificate 
of  the  notary  who  presented  certain  acceptances 
for  payment,  recited  that  he  presented  an  origi- 
nal draft  of  the  annexed  certificate,  to  the  per- 
son in  the  office  adjoining  the  one  in  which  they 
were  made  payable,  and  inquired  of  him  for  the 
treasurer  of  the  company,  to  whom  they  should 
be  presented,  and  was  informed  that  said  com- 
pany had  removed  their  office  to  parts  unknown, 
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and  that  he  had  made  diligent  inquiries  for  snch 
offioe  and  officers,  bat  could  not  find  the  same* 
it  was  held,  1.  That  it  was  the  duty  of  the  offi- 
cer to  present  the  bills  for  payment  to  the  per. 
6on  in  charge  of  such  office,  or  that,  if  the  office 
was  closed,  he  should  have  so  found  and  recited 
from  his  own  knowledge,  and  not  upon  the 
statement  of  another.  2.  Tliat  the  presentation 
as  made  operated  to  discharge  the  indorsers  of 
the  bilL  Gage,  DcUer  ds  Sloan  v.  The  Dubuqae 
d  Pacific  BaUroad  Co,  et  al.,  11  Iowa,  810. 

206.  Place  of  presentation.  To  bind  an  in- 
dorser, a  note  must  be  presented  for  payment  to 
the  maker  personally,  or  at  his  place  of  perma^ 
nent  residence  or  business.  A  presentation  at 
the  place  where  it  is  dated,  is  not  sufficient  to 
bind  the  indorser,  where  it  is  not  shown  that  his 
residence  is  not  within  the  State,  or  is  unknown 
to  tlie  holder.  HaHford  Bank  ▼.  Oreen, 
Thomoi  iSh  Co.,  11  Iowa,  476. 

207.  Where  the  indorser  of   a  promissory 

note,  payable  at  a  banking  house,  in  writing, 

waived  notice  of  protest,  and  where  it  appeared 

that,  before  the  maturity  of  the  note,  all  the 

books  and  papers  of  said  bankers  had  been 

removed  to  another  banking  house  in  the  same 

citv,  of  which  the  public  and  the  maker  had 

due  and  sufficient  notice,  and  it  did  not  appear 

that  the  banking  house  at  which  the  note  was 

originally  due  and  payable  was  still  open,  nor 

that  said  bankers  continued  their  business  at 

that  place,  or  any  other,  unless  at  the  place 

where  the  books  and  papers  were  so  transferred 

Sdd,  that  the  court  below  did  not  err  in  finding 

that  the  presentment  was  sufficient  to  bind  the 

indorser  if  made  at  the  place  or  banking  house 

to  which  the  books  and  papers  were  so  removed. 

Gdpeck.Window  <fc  Co.  v.  L&oeU,  18  lovra,  17. 

208.  Fresentment  afUr  business  hours.  The 
presentment  of  a  bill  of  exchange  by  the  cash- 
ier of  a  bank,  at  whose  counter  it  is  payable,  to 
the  acting  teller  thereof,  though  after  business 
hoars,  is  sufficient.  t%rst  NatioruU  Bank  of 
MarthatUawn  v.  Owen  et  al.,  23  Iowa,  185. 

209.  Presentment  to  partner.  The  present- 
ment to  one  of  the  partners  of  a  bill  drawn 
upon  the  firm  is  sufficient.  The  Mt.  Pleasant 
Branch  of  the  State  Bank  v.  McLeran  et  al.,  26 
Iowa,  306.  • 

210.  Demand  and  notioe:  pleading.  Where 
a  note  payable  to  order  is  indorsed  after  due, 
demand  must  be  made  and  notice  given  within 
a  reasonable  time  in  order  to  hold  the  indorser ; 

18 


and  in  an  action  against  him,  such  demand  and 
notice^  must  be  averred  in  the  petition.  Jonee 
db  Co.  V.  Middleton  et  al,,  29  Iowa.  188. 

211. What  amounts  to  due  diligence  in 

presentment  of  a  bill  of  exchange,  necessary  to 
charge  the  drawer,  is  to  be  determined  from  the 
circumstances  of  each  case.  F^st  National 
Bank  of  Newton  v.  Needham,  29  Iowa,  249. 

212.  Presentment  to  Joint  makers.  A  present- 
ment to  one  only  of  two  joint  makers  of  a  prom- 
issory note  is  not  sufficient  to  charge  the 
indorser,  in  the  absence  of  some  legal  excuse. 
That  one  of  the  makers  died  before  the  maturity 
of  the  note  does  not  constitute  such  excuse.  In 
such  case  the  presentment  should  have  been  to 
the  administrator.  Blake  v.  McMUlen,  33  Iowa, 
150 ;  S.  C.  22  Ibid,  368. 

213.  But  such  presentment  was  held  suffi- 
cient in  respect  to  a  note  payable  in  Ohio  where 
presentment  was  made  and  notice  given ;  follow- 
ing the  ruling  of  the  supreme  court  of  that 
State  upon  the  question,  and  applying  the  rule 
that  the  protest  and  notioe  should  be  that  of  the 
place  of  payment.  Allen  v.  Harrah,  30  Iowa, 
363. 

IV.  Notice  op  Protest. 
a.  In  general, 

214.  Need  not  be  made  by  notary.  It  is  not 
necessary  that  the  presentation  and  notice  of  non' 
payment  of  notes  and  inland  bills  of  exchange, 
should  be  made  by  a  notary,  in  order  to  charge 
the  indorer.    Smith  v.  Baleton,  Mor.  87. 

216.  Where  notice  should  be  sent.  The  law- 
'  merchant  requires  that  notice  of  protest  shaU 
be  sent  to  the  place  of  business  or  residence  of 
the  parties  to  be  notified,  when  they  reside  in 
the  town  in  which  the  protest  is  made.  Chap- 
ter 25  of  the  Laws  of  1858,  altering  this  rule 
referred  to.  Orinnan  v.  Walker  etal.,  9  Iowa, 
426. 

216.  A  notice  deposited  in  the  post-office, 
is  sufficient,  however,  if  it  actually  reach  the 
parties  to  be  notified  on  the  day  on  which  they 
are  entitled  to  receive  it.  Jlnd. 

217.  Custom.  When  a  note  is  made  pay- 
able at  a  banking  house,  it  is  competent,  for 
the  purpose  of  showing  an  intention  to  waive 
the  general  rule,  to  prove  that  it  was  the  usage 
or  custom  of  the  banking  houses  of  the  same 
town  to  give  notice  of  protest  to  parties  through 
the  post-office.  Ibid. 
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218.  After  grace  expired.  Protest  and 
notice  thereof  given  on  the  day  after  the  three 
days  of  grace  expire,  was  ?ield  to  he  sufficient. 
Barker  <fe  Griffith  v.  Webster  cfc  Wells,  10  Iowa,  693. 

219.  Pleadings.  Under  the  laws  of  this  State, 
an  indorser  is  entitled  to  strict  notice  of  protest 
according  to  the  rules  of  the  law  merchant,  and 
in  an  action  against  an  indorser  such  notice 
should  he  alleged  if  some  sufficient  reason  is 
not  shown  why  it  was  not  given.  Nollen  v. 
Wisner  <fe  Van  Vark,  11  Iowa,  190, 

220.  Notice  may  be  oral  or  written.  Notice 
of  the  non-payment  of  a  promissory  note  may 
be  oral  or  it  may  be  in  writing.  Merritt  v. 
Woadiyiiry  (itJOawlei/,  14  Iowa,  299;  First  National 
Bank  of  Iowa  GUy  v.  Ryerson,  23  Ibid.  186. 

221.  Time  and  mode  of  giving  notice.  The 
indorser  of  a  promissory  note,  payable  at  a  certain 
banking  house  in  C,  resided  in  that  place ;  on  the 
date  of  the  maturity  of  the  note,  it  was  duly  pro- 
tested for  non-payment  at  said  banking  house, 
by  a  notary  residing  at  L.,  two  miles  distant. 
Instead  of  notifying  the  indoser  personally,  or 
by  notice  deposited  in  the  post-office  at  C,  he 
returned  to  L.,  made  out  the  notice,  and  depos- 
ited it  in  the  post-office  at  L.,  from  whence  it 
would  not  be  received  by  the  indorser  at  C.  by 
due  course  of  mail,  before  the  28d  day  of  Novem- 
ber, or  on  the  third  day  after  protest.  It  was 
held  that  the  notice  was  not  sufficient  to  charge 
the  indorser.  F<ihne$tock  et  al.  v.  8mi^  et  cU., 
14  Iowa,  561. 

222. statute  constmed.  The  act  of  1858  * 

does  not  essentially  differ  from  the  rules  estab- 
lished by  the  law  merchant  on  this  subject, 
except  to  add  one  other  method  of  serving 
notice  of  protest  when  the  party  to  be  affected 
resides  in  the  same  place  where  the  nqte  is  pay- 
able and  the  demand  is  made  namely,  that  of 
leaving  the  notice  in  a  post-office  nearest  the 
indorser;  the  law  merchant  having  required 
it  in  such  case  to  be  personal,  or  left  at  his  resi- 
dence or  place  of  business.  Ibid, 

223.  Whenever  the  party  to  be  charged  resides 
in  a  post  town  different  from  that  in  which  the 
note  is  dishonored,  service  by  mail  is  good  by 
the  law  merchant.  Ibid, 

224.  The  drawer  of  a  bill  resided  five  miles 

*The  act  of  1858,  referred  to,  was  printed  as 
section  213  of  the  Revision  of  I860,  and  reprinted 
as  section  2095  Code  of  1873,  and  is  as  follows : 

*^Beit  enacted  by  the  Qeneral  Aasemblu  of  the  State 
of  lowan  That  In  case  of  a  demand  of  payment  of 
any  promissory  note,  bill  of  excliange  or  other  com- 
mercial paper,  by  a  notary  public,  and  a  refusal  by 


from  R.,  and  six  miles  from  I.  The  cashier  of  the 
bank  where  the  bill  was  payable,  directed  by  mail 
notice  of  dishonor  to  him  at  the  former  place, 
which  had  been  his  nearest  poetoffice  address, 
but  it  afterward  appeared  that  at  this  time  the 
post-office  there  had  been  discontinued,  and  its 
business  transferred  to  I.,  the  next  nearest  post 
where  letters  were  received  and  distributed 
that  had  been  directed  to  R.  Held,  that  the  no- 
tice was  sufficient  to  hold  drawer.     First  No- 

* 

tional  Bank  of  MarshaUtaum  v.  Owen  et  al.,2S 
Iowa,  186. 

226.  Presumption.  A  judgment  in  favor  of 
*the  last  indorsee  of  a  promissory  note  against 
the  makers  and  indorsers  thereof,  raises  the 
presumption  that  all  parties  to  the  judgment 
who  were  entitled  to  notice  of  protest,  received 
the  same ;  and  in  an  action  by  an  indorsee  against 
his  immediate  indorser  to  recover  moneys  paid 
on  such  judgment,  it  is  not  necessary  to  allege 
notice.    Hamilton  v.  Veachf  19  Iowa,  419. 

226.  To  whom  given:  prior  indoners.  The 
holder  of  a  promissory  note  which  has  passed 
through  the  hands,  and  received  the  indorse- 
ments, of  several  parties,  may  elect  to  hold 
either  one  or  all  of  the  prior  indorsers.  If  he 
elects  to  hold  all  liable,  he  must  g^ve  all  notice 
of  protest ;  if  to  hold  but  one,  it  is  only  neces- 
sary to  give  that  one  notice.  If  an  indorser  thus 
notified  would  hold  his  prior  indorsers  liable,  he 
must  give  them  notice.  When  an  indorser 
receives  notice  of  non-payment  and  protest, 
either  from  a  subsequent  indorser  or  from  the 
holder  of  a  note,  it  inures  to  the  benefit  of  all 
subsequent  indorsees.  Ibid. 
)  227.  Whether  notice  given  by  maker  would 
be  Buffioient.  Notice  of  non-payment  may  be 
verbal  as  well  as  in  writing,  but  whether  when 
given  by  the  maker  to  an  indorser  it  would  be 
sufficient,  quere,  Tlie  First  National  Bank  of 
Iowa  City  v.  Ryerson,  23  Iowa,  508. 

228.  Who  is  entitled  to  notice.  An  indorser 
for  whose  accommodation  the  maker  signed 
the  note,  is  not  entitled  to  notice  of  non-pay- 
ment.   Oage  v.  Sharp,  24  Iowa,  15. 

b.  Certificate  of  notary, 

229.  Aa  to  foreign  and  inland  bills.  Demand 
and  notice  of  a  foreign  bill  of  exchange  may  be 

the  maker,  drawer  or  acceptor,  as  the  case  may  be, 
the  notary  making  said  demand  may  Inform  the 
indorser  or  anv  party  to  be  charged.  If  In  the  same 
town  or  township,  by  notice  deposited  In  the  near- 
est post-oflBce  to  the  party  to  oe  charired,  on  the 
day  of  demand,  and  no  other  notice  shall  be  neces- 
sary to  charge  said  party." 
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proved  by  notarial  protest ;  and  on  an  inland  bill 
they  may  be  proved  by  deposition  or  oral  testi- 
mony on  trial.  Bernard  v.  Barry  cfc  Hurst,  1  Q. 
Gr.388. 

230.  A  promissory  note  executed  by  a  party 
residing  in  one  State  and  payable  to  a  party 
residing  in  another,  partakes  of  the  nature  of 
a  foreign  bill  of  exchange ;  but  a  different  rule 
applies  to  it  as  to  the  admissibility  of  a  notarial 
protest  as  evidence.  As  to  the  note,  it  is  admis- 
sible only  as  a  part  of  the  notary's  deposition, 
previous  demand  and  notice.  Bernard  v.  Ba/rry, 
1  G.  Gr.  388: 

231.  XSyldeooe  only  of  the  facts  recited.  A 
certificate  of  protest  by  a  notary  is  evidence  only 
of  the  facts  therein  recited.  It  is  not  evidence 
of  notice  to  the  drawer  of  a  bill  of  exchange 
when  it  does  not  recite  that  such  notice  was 
given.  T?iorp,  Smith  db  Hanchett  v.  Craig,  10 
Iowa,  461. 

232. A  certificate  of  protest  of  a  prom- 
issory note  by  a  notary  public  is  prima  facie 
evidence  of  notice  to  the  maker  and  indorser 
only  when  it  recites  that  such  notice  was  given. 
8ather  db  Church  v.  Rogers,  10  Iowa,  231. 

233. A  certificate  of  protest  by  a  notary, 

in  the  usual  form,  is  evidence  only  of  the  facts 
therein  recited,  and  where  it  states  that  the 
notice  of  protest  was  sent  by  mail,  it  will  not  be 
assumed  that  the  place  named  is  the  residence 
of  the  indorser.  Bradshaw  v.  Hedge  dh  Heatan 
et  al.y  10  Iowa,  402. 

234.  But  where  the  certificate  of  a  notary 
public  expressly  stated  that  he  notified  the 
indorser  of  a  promissory  note  of  the  non-pay- 
ment of  the  maker,  and  then  statM  that  he  gave 
the  notice  by  depositing  a  written  and  printed 
copy  thereof  in  the  mail,  directed  to  the  indorser 
at  a  certain  place,  it  was  held,  that  such  certifi- 
cate established  a  prima  facie  case  against  the 
indorser,  and  that  the  onus  was  upon  him  to 
show  that  the  place  named  was  not  his  post-otfice 
address,  and  that  the  notice  did  not  accomplish 
the  result  certified  to.  WamMley  v.  Rivers  et  al,, 
34  Iowa,  463. 

236.  Fteramption :  postage.  Where  the  cer- 
tificate of  a  notary  public  shows  that  he  deposi- 
ted in  the  post-office  a  notice  of  presentation  and 
non-payment,  properly  addressed,  but  is  silent 
as  to  prepayment  of  postage,  it  will  be  pre- 
sumed that  the  postage  was  prepaid.  Brooks, 
Boardman  A  Ford  v.  Day,  11  Iowa,  46. 


236.  AdmissiUlity  of  certificate  in  eridence. 

The  certificate  of  a  notary  public,  showing  the 
manner  in  which  notice  of  protest  was  served 
upon  parties  is  not  admissible  in  evidence,  for 
the  reason  that  it  was  not  made  at  the  time  of 
the  presentation  and  protest.  Chatham  Bank 
V.  AUison,  15  Iowa,  357. 

237.  Requioitea  of  certificate.  It  is  not  neces- 
sary that  a  notary's  certificate  of  protest  should 
have  annexed  to  it  or  set  out  therein  the  notices 
referred  to  in  the  certificate,  nor  that  thecertifi' 
cate  should  in  words  formally  refer  to  the  seal. 
Jones  V.  BerryhiU,  25  Iowa,  289. 

V.  What  will   Excuse   Demand  and   No- 
tice. 

288.  Waiver  of  protest.  It  was  held  that 
proof  of  a  waiver  of  demand  and  notice  will 
sustain  a  declaration  in  which  demand  and 
notice  are  alleged.  Knight  t.  Fox,  Mor.  305 ; 
citing,  3  Cowen,  262;  5  Pick.  436;  3  Johns.  68. 
But  the  contrary  rule  is  held  to  prevail  under 
our  present  system  of  pleading,  which  requires 
a  party  to  state  Ihe  facts  upon  which  he  relies. 
Lumbert  ds  Co,  v.  Palmer  et  al. ,  29  Iowa,  104. 

239.  Non-negotiable  note:  guaranty :  dili- 
gence. When  the  payee  of  a  non-negotiable 
proxilissory  note  transferred  it  with  the  follow- 
ing indorsement, — "  I  guaranty  the  within  note," 
it  was  held,  that  he  was  liable  on  the  note  with- 
out demand  on  the  maker,  and  notice  of  dis- 
honor, and  without  reference  to  the  question  of 
detriment  or  proof  of  due  diligence  in  the  prose- 
cution of  a  suit  against  the  maker.  Peek  v. 
Frink,  10  Iowa.  193. 

240.  Request  for  renewal  of  note  by  in- 
dorser. Where  an  indorser,  on  the  last  day 
of  grace,  was  notified  by  the  maker  of  the  «« 
non-payment  of  a  note  payable  at  bank,  where- 
upon the  indorser  requested  -  and  obtained 
of  the  bank  consent  for  a  renewal  of  the 
note  for  thirty  df^ys,  it  was  held, .  that  this 
operated  as  a  waiver  of  other  notice  of  non- 
payment which  he  could  not  avoid  by  his  sub- 
sequent refusal  to  execute  the  renewal  note. 
The  First  National  Bank  of  Iowa  City  v.  Ryer- 
son,  23  Iowa,  508. 

241.  No  detriment  from  want  of  notice :  guar- 
antor under  the  statute.  A  guarantor  under  our 
statute  is  chargeable  without  notice  of  non-pay- 
ment if  the  holder  show  affirmatively  that  the 
guarantor  has  received  no  detriment  from  the 
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want  of  notice.    The  Mount  Pleasant  Branch  of 
the  State  Bank  v.  McLeran  et  at.,  26  Iowa,  306. 
See,  farther,  sub-title  herein  Of  Guabantt 

poet. 

242.  Waiter  o£  want  of  damand  and  notice. 
An  admission  of  liability,  promise  to  pay,  and 
arrangement  for  delay  of  proceedings  upon  the 
note  by  an  indorser  thereof,  with  full  knowledge 
of  the  facts,  amounts  to  a  waiver  of  proper  de- 
mand and  notice.  Creshire  et  al.  v.  Tajflor  et  al., 
29  Iowa,  492 :  Allen  v.  Harrah,  80  Ibid.  863 ; 
and  cases  in  section  141  ante. 

243. ignorance  of  legal  rights.  Ignor- 
ance on  the  part  of  the  indorser  of  his  legal 
rights  will  not  destroy  the  effect  of  the  waiver 
of  the  indorser  in  such  case.  Being  fully  ad- 
vised of  the  facts,  he  will  be  presumed  to  know 
the  law.  Cheshire  et  al.  v.  Taylor  et  al.,  supra  \ 
Hughes  V.  Bowen,  15  Ibid.  446. 

244. consideration :     parol    evidence. 

Xor  is  a  consideration  necessary  to  support  the 
waiver ;  and  the  waiver  itself  may  be  shown  by 
parol  evidence.  Ibid, 

246.  Promise  muat  be  absolute.  But  to  con- 
stitute a  waiver,  the  promise  of  the  indorser  to 
pay  must  have  been  unqualified  in  its  terms. 
Campbell  v.  Varney,  12  Iowa,  43. 

VI.  Rights  of  Holders  ik  Good  Faith  and 

FOR  Value. 

a.  The  protection  given  to  one  who  takes  negotia- 
ble paper  in  good  faith,  before  maturity  and 
for  value.  , 

246.  Payment  before  maturity.  Money 
paid  by  a  maker  of  a  negotiable  instrument  on 
the  same  before  maturity,  is  at  his  peril.  An 
assignee  before  maturity,  without  notice,  cannot 
be  charged  with  such  payment.  Commissioners 
of  Jefferson  County  v.  Fox,  Mor.  48. 

247.  Payment  alter  transfer.  A  payment 
made  by  the  maker  of  a  note  to  the  payee  after 
it  was  transferred,  with  the  knowledge  of  the 
transfer,  cannot  be  set  off  against  an  action  on 
the  note  in  the  name  of  the  payee  for  the  use  of 
the  bolder.     Gregg  v.  MeCoUoek,  1  G.  Gr.  274. 

246.  OontemporaneouB  contract  A.  made 
a  note  to  B.,  payable  in  meat,  when  called  for ; 
and  on  the  same  day  B.  executed  a  writing  to 
A.  agreeing  to  pay  him  cash  for  one-half  the 
meat  he  should  buy  and  apply  the  other  half  on 
the  note,  until  it  should  be  satisfied.  The  note 
was  indorsed  by  B.  to  C.  without  recourse.  Held, 
That  the  agreement  of  B.  and  A.  was  no  defense 


to  a  recovery  on  the  note,  and  was  not  admissible 
in  evidence.  Patterson  v.  Hartsock,  1  G.  Gr. 
252. 

249.  Fraud.  Where  fraud  is  set  up  as  a 
defense  in  an  action  on  a  promissory  note 
which  was  indorsed  before  due,  the  answer 
should  charge  the  holder  with  notice  of  the  al- 
leged f  rand,  or  that  he  was  party  thereto.  Stein 
V.  Keeler,  4  G.  Gr.  86. 

260. Fraud  is  no  defense  to  a  note  which 

came  into  the  possession  of  a  bona  fide  holder, 
without  notice,  for  value  and  before  due.  Ibid. 

261. statute  construed.  Section  8  of  the 

Revised  Statutes,  page  458,  was  applicable  only 
to  instruments  assigned  after  due.  Stein  v. 
Keder,  4  G.  Gr.  86. 

262.  Pa3rment  under  garnishment  process.  A 
note  transferred  before  due  and  in  good  faith, 
cannot  be  avoided  by  a  subsequent  payment  on 
garnishee  process ;  but  such  payment  would  be 
good  against  an  assignee,  who  fraudulently  ob- 
tained the  note  to  defeat  the  creditors  of  the 
payee.    Oillam  et  al.  v.  Hvber,  4  G.  Qt.  155. 

263.  A  sufficient  defense,  as  between  the 
maker  and  payee  of  a  promissory  note,  does  not 
affect  an  indorsee  before  maturity,  until  some 
thing  has  been  shown  affecting  his  possession. 
KeUy  V.  Ford,  4  Iowa,  140. 

264.  In  an  action  by  an  indorsee  upon  a  nego 
tlable  instrument,  a  defense  which  goes  to  the 
original  inducement  or  motive  for  the  execution 
of  the  instrument,  is  not  available  against  the 
holder,  unless  he  is  alleged  and  proved  to  have 
received  it  after  notice  of  the  subject-matter  of 
such  defense.  Clapp  v.  Ceda/r  County,  5  Iowa,  15 ; 
Ijane  v.  Krekle,  22  Ibid.  899. 

266.  Assignment  during  grace.  A  promis- 
sory note  is  not  over-due  until  the  days  of  grace 
have  expired,  and  the  bona  fide  indorsement  of 
a  note  on  the  second  day  of  grace  will  cut  off 
any  equity  or  set-off  which  the  maker  may  have 
against  the  payee.  Ooodpaster  v.  Voris  et  al. 
8  Iowa,  884. 

266.  Oonditional  acceptance  of  biU  of  ex- 
change. Where  a  bill  of  exchange  was  accepted, 
with  the  condition  that  it  should  be  paid  in 
installments,  it  was  held  that  an  indorsee  with- 
out notice  of  the  bill  before  maturity  of  the 
installments  could  not  be  charged  with  any 
equities  arising  out  of  the  original  transaction 
between  the  drawer  and  acceptor.  Bridge,  Beaeh 
A  Co.  V.  Livingston  et  a/..  11  Iowa,  67. 
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267.  NotM  eoKsooted  in  blank :  who  regarded 
bona  fida  bolden :  proof  of  mala  fides ;  paper 
taken  aaooUateralaeourity.  Where  L.  executed 
and  delivered  to  H.  four  blank  promissory  notes 
with  sums  not  exceeding  $5,000  each,  for  the  pur- 
pose of  negotiating  them  for  the  benefit  of  L.,  and 
H.  delivered  to  L.  similar  notes,  to  serve  as  re- 
ceipts to  indemnify  him  in  case  he  should  misuse 
any  of  the  funds  arising  from  the  negotiation  of 
L.'s  notes,  and  H.  returned  the  notes  executed  by 
L.  to  him,  with  the  blanks  unfilled,  one  of  the 
notes  executed  by  H.  was  filled  by  L.,  with  the 
sum  of  $8.6S9.81,  and  passed  to  the  plaintiffs  by 
indorsement,  as  collateral  security  for  an  ante- 
cedent debt,  it  was  held  :  1.  That,  if  the  in- 
doraees  were  bona  fide  holders  for  a  good  consid- 
eration, it  could  make  no  difference  that  it 
was  executed  in  blank,  or  that  it  was  accommo- 
dation paper  which  had  been  misused  by  the 
indorser.  2.  That  the  presumption  was  that 
the  indorsees  took  the  note  in  good  faith,  in  the 
usual  course  of  business,  before  its  maturity, 
and  for  a  valuable  consideration ;  that  expresB 
or  actual  notice  that  the  note  was  without  con- 
sideration, or  that  it  had  been  filled  up  without 
authority  was  not  necessary  ;  that  it  is  sufficient 
if  the  circumstances  brought  home  to  the  plain- 
tiffs are  of  such  a  strong  and  pointed  character 
as  necessarily  to  cast  a  shade  on  the  transaction, 
and  put  them  on  inquiry ;  that  the  indorsees  are 
not  charged  with  any  want  of  diligence  on  their 
part  in  making  inquiry,  or  if  they  took  the  note 
under  suspicious  circumstances,  provided  they 
had  no  notice,  actual  or  constructive,  of  the 
equities  between  the  parties ;  that  the  defend- 
ant was  not  bound  to  prove  that  the  plaintiffs 
parchaaed  with  full  and  certain  knowledge  of 
the  want  of  consideration,  but  if  the  circum- 
stances attending  the  transfer  of  the  note  were 
such  as  to  put  them  on  their  guard,  or  if  they 
must  have  known  therefrom  tliat  the  person 
offering  it  had  no  right  to  transfer  it,  then  they 
were  bound  to  make  inquiry,  and  if  they  did 
not,  they  took  the  note  at  their  peril.  8.  That, 
though  plaintifis  took  the  note  as  collateral 
security  for  an  antecedent  debt,  the^  are,  never- 
theless, prima  facie,  though  not  conclusively,  to 
be  considered  as  holders  for  value,  and  it  is  on 
the  defendant  to  show  that  they  are  not  such 
holders;  but,  if  the  plaintiffs  in  so  taking  it, 
parted  with  nothing,  gave  no  time,  relinquished 
no  right,  nor  suffered  damages  or  injury  as  the 
consideration,  or  in  consequence  of  receiving  it. 


they  would  not  be  such  holders.  The  TnuUes 
of  Iowa  College  v.  HiU,  12  Iowa,  462. 

268.  As  oollateral  seonzity  for  pre-eadating 
debt.  The  assignee  of  negotiable  paper,  receiv- 
ing it  in  good  faith  from  the  payee,  before 
maturity,  as  collateral  security  for  a  pre-existing 
debt,  is  not  a  holder  for  value  in  due  course  of 
trade,  and  takes  the  same,  subject  to  all  equities 
existing  against  it  in  the  hands  of  the  payee. 
AUter  where  he  parts  with  a  new  consideration 
or  stipulates  for  delay  or  credit ;  or  for  exchange 
of  securities,  or  the  like.  JRuddiek  v.  Lloyd,  15 
Iowa,  441 ;  Byan  it  Louthan  v.  Chew,  18  Ibid. 
589 ;  following  The  Trustees  of  Iowa  College  v. 
HiU,  12  Ibid.  402 ;  Batie,  Sawer  dh  Co.  v.  8trohm, 
17  Ibid.  421. 

269.  An  accommodation  note,  pledged*  before 
maturity  as  collateral  security  for  a  pre-existing 
debt,  is  not,  where  the  time  of  payment  of  such 
debt  has  been  extended  in  consideration  of  such 
pledge,  charged  with  the  equities  between  the 
original  parties.  Washington  Bank  v.  Krum, 
15  Iowa,  58. 

260.  As  oollateral  security  to  surety.  The 
indorsee  of  a  promissory  note  who  received  the 
same  without  notice  of  equities,  before  matu- 
rity, and  in  consideration  of  his  becoming  surety 
for  the  payee  upon  another  note,  which  he  was 
subsequently  compelled  to  pay,  is  a  bolder  for 
value  in  the  ordinary  course  of  business,  and  is 
discharged  from  all  equities  and  infirmities 
affecting  the  paper  before  it  was  transferred. 
Slotts  V.  Byers,  17  Iowa,  308. 

261.  As  saonrity,  fax  anothar,  by  one  part- 
ner. The  original  payee  of  a  note,  executed  by 
one  partner  in  the  firm  name  as  security  for  a 
third  person,  in  a  transaction  not  connected  with 
the  partnership  business,  and  who  received  the 
same  from  the  principal  maker  with  knowledge 
of  the  fact,  is  not  a  hona  fide  holder  without 
notice.  WhUmore  dt  Burnett  v.  Adams  et  al., 
17  Iowa,  567. 

262.  Preanmptiona  in  6ivor  of  holder.  In 
the  absence  of  all  proof,  it  will  be  presumed 
that  the  holder  of  a  negotiable  promissory  note 
obtained  it  in  good  faith  before  maturity,  and 
for  a  valuable  consideration.  Lathrop  v.  Don 
aldson,  22  Iowa,  284 ;  KeUey  v.  Ford,  4  Ibid.  140. 

263. payment  alter  due.  In  such  a  case, 

proof  of  payment  to  the  original  payee  after 
the  maturity  of  the  note  constitutes  no  defense, 
Lathrop  V.  Donaldson,  supra. 
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264.  Fiotltioiu  payee.  The  correctness  of 
the  rule  recognized,  that  if  a  person  executes  ft 
promissory  note  to  the  order  of  a  fictitious  payee, 
knowing  him  to  be  such,  he  is  liable  to  a  holder 
receiving  the  note  for  value,  and  without  notice 
that  the  payee  is  fictitious.  Lane  v.  KrekU,  23 
Iowa,  399. 

266.  Payable  to  bearer.  It  is  no  defense  to 
a  Ixma  fide  holder  of  a  note,  payable  to  bearer, 
that  the  payee  named  thereia  is  a  fictitious  per- 
son if  such  holder  received  the  same  without 
notice  of  that  fact  before  due  and  for  value. 
Ibid. 

266.  Indorsement  by  agent.  Nor  is  the  fact 
that  such  holder  acquired  the  note  from  a  per- 
son professing  to  be  the  agent  of  a  fictitious 
payee,  and  who  indorsed  the  same  as  such  to 
the  holder  sufficient  to  charge  him  with  notice 
of  the  fictitious  character  of  the  paper,  or  put 
him  on  inquiry  beyond  the  face  of  the  note  as 
to  the  existence  of  such  agent's  principal.  Ibid. 

267.  Title  of  holder.  The  indorsement  of  a 
note  payable  to  bearer  is  not  the  mode  or  me- 
dium through  which  the  holder  acquires  title ; 
such  indorsement  has  full  efiect  by  treating  it 
as  intended  to  secure  the  liability  of  the  payee 
as  indorser,  and  the  holder  may  rely  for  title 
upon  his  possession.    Arguendo^  in  IHd, 

268.  Notioe  to  holder.  Whether  the  sole 
fact  of  knowlege  on  the  part  of  the  holder  for 
value  of  a  note,  payable  to  bearer,  that  the 
payee  was  fictitious,  would  defeat  his  right  of 
recovery,  left  an  open  question.  Ibid, 

269.  Notioe  of  defect :  payable  to  bearer. 
The  negotiation  of  a  note  payable  to  a  payee  or 
bearer,  to  another  than,  and  not  to,  such  payee, 
is  not  of  itself  sufficient  to  charge  the  taker 
with  notice  of  a  defect  therein.  Qage  v.  Sharp, 
24  Iowa,  15. 

270i  Poit-stamping.  The  defense  that  a  ne- 
gotiable note  was  not  stamped  when  issued,  can- 
not be  made  against  a  bona  fide  holder  thereof 
for  value,  who  received  it  in  ignorance  of  the  fact 
that  it  was  not  stamped  until  after  issued.  The 
English  rule  on  this  subject  followed.  Black- 
ioell  V.  Dennie,  28  Iowa,  63 ;  Gage  v.  SJtarp,  24 
Ibid.  15 ;  Anderson  dt  Co.  v.  8ta/rkweaiher,  28 
Ibid.  409. 

271.  I<atent  infirmitien.  Where  a  note  payable 
to  bearer  is  signed  by  a  surety  and  left  in  the 
hands  of  the  maker,  with  the  understanding 
that  it  is  not  to  be  negotiated  until  the  per- 


formance by  him  of  a  certain  condition,  its 
negotiation  by  him  before  the  performance  of 
such  condition  does  not  constitute  any  defense 
against  a  bona  fide  holder.  Qage  v.  Sharp,  24 
Iowa,  15. 

272.  Forgepry  and  fraud.  The  maker  of  a 
promissory  note  obtained  under  circumstancefi 
which  would,  as  between  him  and  the  payee, 
render  the  latter  guilty  of  forgery,  or  fraud, 
may,  nevertheless,  be  liable  on  the  note  to  a 
bona  fide  holder  to  whom  it  has  been  negotiated 
before  due.  McDonald  v.  The  Muecatine  Na- 
tional Bank,  27  Iowa,  819 ;  Andenon  dh  Co.  v. 
Starkioeoither,  28  Ibid.  409. 

273. rule  applied.  Where  a  person  in- 
trusted by  another  with  a  paper  signed  in 
blank,  to  be  filled  up  with  an  order,  disregards 
the  instruction  and  fills  it  up  as  a  negotiable 
promissory  note,  the  maker  is  liable  thereon  to 
a  bona  fide  holder  thereof  to  whom  it  has  been 
negotiated.  Ibid. 

274.  Where  a  person  is  induct  to  sign  a 
promissory  note  under  the  belief,  and  by  means 
of  the  false  and  fraudulent  representation  of 
the  person  obtaining  it,  that  it  is  simply  a  con- 
tract in  respect  to  a  matter  pending  between 
them,  he  will  not  be  protected  by,  and  cannot 
interpose  the  matters  as  a  defense  against  a 
bona  fide  holder  of  the  note,  to  whom  it  was 
negotiated  before  due.  Douglass  v.  Matting,  29 
Iowa,  498. 

276.  Sureties.  When  a  note  is  negotiated 
before  due,  without  knowledge  on  the  part  of 
the  person  taking  it  that  some  of  those  pur- 
porting to  be  makers  are,  in  fact,  but  sureties, 
they  will,  as  to  him,  be  regarded  as  principals. 
Murray  v.  Ghraham  et  al.,  29  Iowa,  620. 

276.  Aooommodation  maker.  It  is  no  de- 
fense in  an  action  on  a  promissory  note,  by  an 
indorsee  thereof,  that  the  defendants  were 
accommodation  makers,  though  it  was  received 
by  the  plaintifiT  with  knowledge  of  that  fact,  if 
it  was  taken  in  good  faith,  and  for  value,  in  the 
usual  course  of  business.  Winters  et  al.  v.  The 
Home  Insurance  Company  et  al.,  80  Iowa,  172 : 
Trustees  of  Iwm  College  v.  Hill,  12  Iowa,  4&4  ; 
Washington  Bank  v.  Krum,  15  Ibid.  53 ;  Jones 
V.  BerryhiU,  25  Ibid.  289 ;  Hivit  v.  CoOins,  4 
Ibid.  56. 

277.  Negotiation  by  maker.  Nor  would  the 
fact  that  the  note  was  negotiated  to  the  plain 
tiff  by  one  of  the   makers,  who  was  the  real 
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debtor,  iimtead  of  the  payee,  change  the  rule. 
WirUers  et  (U,  ▼.  ITie  Home  his.  Co,,  supra, 

278.  I«atent  infirmities  and  equities :  fraud: 
notioek  In  order  to  defeat  the  rights  of  a  bona 
fide  holder,  for  value,  of  ^  promissory  note, 
which  it  is  claimed  was  procared  by  fraud,  it 
must  be  shown,  either  directly  or  by  circum- 
tances,  that  he  had  Tiotice  of  such  infirmity. 
Proof  of  such  facts  and  circumstances  as  would 
put  a  reasonable  man  upon  inquiry  in  relation 
thereto,  are  not  sufficient,  and  instruction  to 
that  effect  was  held  erroneous.  Lake  v.  Beed, 
Iowa,  258. 

279.  The  defense  that  the  signatures  of  the 
makers  to  a  promissory  note  were  obtained  by 
fraud,  cannot  be  made  against  a  bona  fide  holder 
for  value,  before  maturity.  Loomis  dk  Leroy  v. 
MeUalf  ik  FuUer,  30  Iowa,  382. 

280i  A  promissory  note  obtained  by  duress  is 
voidable  only,  and  is  valid  in  the  hands  of  an 
indorsee  who  has  taken  i\  before  maturity,  and 
for  a  consideration,  and  without  notice.  Veaeh 
V.  Thompson  et  al.,  15  Iowa,  380. 

281.  Latent  equities  cannot  be  set  up  by  the 
maker  of  a  negotiable  promissory  note  against 
a  holder  who  received  it  before  due,  though  he 
received  it  upon,  and  in  part  payment  of,  an  un- 
settled account.    Robinson  v.  Lair,  31  Iowa,  0. 

282.  Where  fraud  in  the  inception  of  a 
promissory  note  is  established  by  the  evidence, 
the  burden  is  thereby  cast  upon  the  holder  to 
show  that  he  is  a  bona  fide  purchaser  before 
maturity.  Woodtoard  v.  Eodgers,  31  Iowa,  342 ; 
Lane  v.  Krekle,  22  Ibid.  309 ;  and  see  Clapp 
V.  Cedar  County,  5  Ibid.  15. 

283.  That  a  promissory  note  was  obtained 
by  fraud  will  not  affect  the  right  of  a  bona  fide 
holder  thereof  to  whom  it  was  indorsed  before 
maturity,  though  he  purchased  it  for  a  consid- 
erably less  amount  than  its  face.  SitUy  v.  Gold- 
smith, 32  Iowa,  397. 

28^  To  charge  a  holder  for  value  before  ma- 
turity of  a  promissory  note,  with  notice  of 
latent  defects,  the  evidence  should  be  satis- 
factory. Earhart  v.  Gant  dk  Gant,  32  Iowa,  481. 
And  such  notice  should  be  pleaded.  Lane  v 
Krekle,  supra  ;  Clapp  v.  Cedar  County,  5  Ibid. 
15 ;  see  Allison  db  Cram  v.  King,  21  Ibid.  302. 

286.  Alteration:  onus.  The  alteration  of  a 
promissory  note,  by  filling  a  blank  left  therein, 
BO  as  to  make  the  note  draw  ten  per  cent  in- 
terest, will  not  affect  its  validity  in  the  hands 


of  a  bona  fide  indorsee,  for  value  before  matu- 
rity.   Mainbolt  v.  Eddy,  34  Iowa,  440. 

286. The  onus  is  upon  the  defendant  to 

show,  that  such  purchaser  had  notice  of  the 
facts  at  the  time  he  received  the  note.  Ibid. 

287.  Where  made  through  mistake.  It  seems 
that  the  alteration  of  a  note,  if  made  through 
mistake  or  innocently,  will  not  preclude  the 
right  of  the  holder  to  recover  on  the  original 
consideration.    Krauss  v.  Meyer,  32  Iowa,  566. 

288.  Misrepresentation  of  agent:  partner. 
An  alteration  by  the  payees  in  a  promissory  note 
inserting  interest  therein,  made  in  good  faith 
upon  the  false  representations  of  their  agent, 
who  obtained  the  note,  to  the  effect  that  the 
makers  authorized  the  insertion  of  interest  in 
the  event  the  payees  were  not  satsified  without, 
will  not  estop  the  payees  from  recovering  on 
the  original  consideration.    Ibid, 

,  289.  Alteration  by  oo-maker.  The  alteration 
of  a  promissory  note  in  a  material  respect  by 
one  of  several  makers  thereof,  assuming  to  have 
authority  so  to  do,  and  for  the  honest  purpose 
of  making  it  conform  to  the  original  intention 
of  the  parties  without  the  express,  though  with 
the  implied,  assent  of  the  holder,  will  not  pre- 
vent a  recovery  by  the  latter  against  all  the 
makers  in  an  action  declaring  upon  the  note  as 
though  in  the  form  originally  delivered.  Mur- 
ray V.  Graham  et  al.,  29  Iowa,  520. 

290.  Alteration  with  assent  of  the  maker. 
The  alteration  of  a  promissory  note,  with  the 
assent  of  the  maker  at  the  time  of  or  after  the 
alteration,  does  not  render  it  void.  Grimstead  v. 
Briggs,  14  Iowa,  559. 

See,  further,  Altbbation  of  Written  Ik* 
8TRUHENTS,  ante. 

291.  Distinction  as  to  roles  relating  to  bur- 
den of  proo£  It  will  be  seen  that  a  distinction 
as  to  the  rules  relating  to  the  burden  of  proof 
obtains  between  this  class  of  cases  and  those 
where  fraud  in  the  inception  of  the  note  is  es- 
tablished in  the  evidence.  Consult  Woodward  v. 
Badgers,  and  Lane  v.  Krekle,  supra,  and  Clapp  v. 
Cedar  County,  5  Iowa,  15,  where  the  authorities 
are  collated  and  discussed. 

See,  further,  herein,  sub-title  Dbfbnse. 

b.  Of  transfers  of  negotiable  paper  after. 

Tnaturity. 

292.  Bquities  of  maker.  A  note  is  assignable 
after  maturity,  but  the  assignee  takes  it  sub- 
ject to  any  equities  existing  against  it  in  the 
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hands  of  the  assignor.  Heytoard  v.  Hunger,  14 
Iowa,  516 ;  Kurz  v.  Holbrook,  13  Ibid.  562 ;  PhU- 
lips  v.  Runnels^  Mor.  891 ;  Bates  v.  Kemp,  18 
Iowa,  228;  Stannua  v.  8tannu%,^  Ibid.  448; 
Scliuster  ▼.  Harden,  84  Ibid.  181. 

293.  Rule  applied.  Where,  after  the  matu- 
rity of  a  note,  the  payee  drew  an  order  on  the 
maker  without  any  express  understanding  that 
the  same  should,  when  accepted,  be  regarded  as 
a  payment  upon  i;he  note,  and  the  note  was,  be- 
fore payment  of  the  acceptance,  sold  and  trans- 
ferred to  a  third  party,  it  was  hdd,  that  the 
maker  was  entitled  to  be  credited  with  the 
amount  of  the  outstanding  acceptance.  Sehuaier 
V.  Harden,  supra, 

29^  Indorsement  after  payment:  remedy 
agaiiuit  the  payee.  When  a  note  is  transferred 
by  the  payee  for  a  consideration,  by  delivery, 
without  indorsement  or  special  representations, 
and  after  payment  by  the  maker ;  the  purchaser 
may  recover  from  the  payee  in  an  action  for  the 
consideration.  Campbell  db  Brother  v.  Ayres,  9 
Iowa,  108. 

296. representations:  quere.    Whether 

when  a  note  has  been  transferred  to  a  purchaser 
for  a  consideration,  with  specific  representations 
in  regard  to  it  by  the  payee,  after  it  has  been 
paid  by  the  maker,  the  remedy  for  such  pur- 
chaser is  by  an  action  on  the  representations. 
Ibid, 

296. fraud.    If  the  transfer  was  made 

fraudulently  by  the  payee,  the  purchaser  may 
waive  the  fraud,  and  proceed  by  action  for  the 
consideration.  Ibid. 

297.  Independent  equities.  Elquities  between 
the  parties  to  a  promissory  note,  when  arising 
from  transactions  independent  of  the  note,  are 
not  available  against  it  in  the  hands  of  an 
assignee  after  maturity.  Ryan  dk  Louthan  v. 
Chew,  18  Iowa,  589 ;  Shipman  v.  Rabbins,  10 
Iowa,  208 ;  and  Benton  v.  Lewis,  18  Iowa,  441. 

298.  A  set-off  is  an  independent  demand  in 
favor  of  the  maker  against  the  payee,  and 
does  not  constitute  a  defense  to  a  note  in  the 
hands  of  an  indorsee  after  maturity.  Shipman 
V.  Rabbins,  10  Iowa,  208 ;  Benton  v.  Lewis,  18 
Ibid.  441 ;  Ways  v.  Lamb,  15  Ibid.  80;  Stannus 
V.  Stanntu,  30  Ibid.  447. 

299.  In  an  action  by  the  indorsee  of  a  prom- 
issory note  received  after  maturity,  the  maker 
cannot  plead  a  set-off  existing  in  his  favor 
against  the  payee  and  growing  out  of  a  transac- 
tion not  connected  with  the  note.    The  holder, 


in  such  case,  takes  it  discharged  of  all  indepen- 
dent matters,  and  subject  to  such  equities  only 
as  inhere  in  or  are  connected  with  the  note  itself. 
Section  2760*  of  the  Revision  applies  to  non- 
negotiable  choses  icL  action,  and  does  not  change 
the  foregoing  rule.  Richards  v.  BaUy  34  Iowa, 
427. 

300.  But  it  seems  that  said  section,  2760, 
would  apply  where  a  negotiable  note  was  trans- 
ferred, after  maturity,  by  mere  delivery.  Ibid. 

301.  Where  two  notes  were  executed  for  the 
purchase-money  of  real  estate,  and  the  payee 
and  vender  executed  his  bond  to  the  maker, 
conditioned  for  the  conveyance  of  such  real 
estate,  upon  the  payment  of  the  note  last  matur- 
ing, it  was  Iield  that  the  failure  or  inability  of 
such  vendor  to  make  the  conveyance  at  the 
maturity  of  such  second  note  did  not  constitute 
a  good  defense  to  an  action  on  the  note  first 
maturing,  by  a  third  party  holding  it  indorsed 
after  maturity,  but  before  such  defense  existed. 
Bates  V.  Kemp,  13  Iowa,  223. 

302.  Purchaser  of  note  at  Judicial  sale. 
September  28,  1858,  plaintifis,  by  verbal  con- 
tract, bought  of  P.  a  note  on  6.,  dated  March 
1,  and  due  September  10,  1858,  payable  to 
P.,  or  order,  and  then  in  the  hands  of  O. 
On  September  29,  plaintiffs  demanded  the 
note  of  G.,  and  he  refused  to  deliver  it, 
and  on  April  28, 1859,  at  noon,  they  advised 
B.  that  it  had  been  transferred  to -'them ;  and 
on  the  same  day  at  eight  o'clock  A.  M.,  E. 
levied  an  execution  against  P.  upon  it,  and  took 
it  from  the  hands  of  G. ;  subsequently,  it  was 
sold  under  the  execution  of  K.,  who  procured 
payment  thereof  from  6.  ffeld,t\\B,t  K.  could 
not  be  held  liable  for  the  amount  received  on 
the  note  from  B.  in  the  absence  of  an  allegation 
that  he  had  notice  of  the  rights  of  plaintiff  in 
the  note  at  the  time  he  purchased  it  at  the  j  udi- 
cial  BBle.AUisan  dk  Crane  v.  King,  21  Iowa,  302. 

303.  Laofaes  in  presentment.  Though  a 
bill  of  exchange  is  not  technically  due  until 
after  presentment,  yet  an  indorsee  may  take  it 
under  such  circumstances  as  that  it  will  be 
treated  as  a  stale  demand,  and  subject,  in  his 

*  Section  JfTOO  of  the  Revision  of  1860,  referred 
to,  is  reprinted  as  section  2546,  Code  of  1873,  and 
is  as  follows : 

**  In  case  of  an  assignment  of  a  thing  In  action,  the 
action  by  the  assignee  shall  be  without  prejudice  to 
any  set-off  or  otherdefense  existing  before  notice  of 
the  ttssignment ;  but  this  section  shall  not  apply  to 
negotiable  instruments  transferred  in  good  faith  and 
upon  valuable  consideration  before  due.'* 
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hands,  to  the  same  equities  that  it  would  have 
been  in  the  hands  of  the.  payee.  First  I^ational 
Bank  of  NeuAon  v.  Needham,  29  Iowa,  249. 

VII.  Law  op  Pjlacb. 

30^  Indonement  The  lex  loci  eontractua 
govems  the  liability  of  an  indorser  of  a  prom- 
issory note ;  and  in  the  absence  of  evidence  of 
the  law  of  another  State,  it  is  presumed  that 
the  lex  merccUoria  governiis,  and  that  an  indorser 
is  liable  upon  an  indorsement  made  thereon 
upon  demand  and  notice.  Bernard  dk  Bary  v. 
Hurt^,  1  Q.  Gr.  388. 

306.  Days  of  graoe.  The  law  of  the  place, 
where  a  bill  of  exchange  is  payable,  governs  as 
to  the  allowance  of  days  of  grace.  Thorp^ 
Smith  d:  Hanchett  v.  Craig,  10  Iowa,  461. 

306.  Diahonor  and  protest  of  foreign  bills. 
The  rights  and  liabilities  of  the  drawer  of  a 
foreign  bill  of  exchange  are  governed  by  the 
lex  lod  cantractue;  and  a  bill  drawn  in  Iowa 
on  New  York,  must,  to  bind  the  drawer,  be 
protested  at  maturity  in  accordance  with  the 
laws  of  this  State.  Ibid. 

307.  The  drawer  is  not  liable  on  such  bill 
unless  notified  of  the  dishonor  thereof,  as  re- 
quired by  the  laws  of  this  State.  Ibid. 

308.  Qeneral  rule  as  to  indorsement.  The 
general  rule  is,  that  the  law  of  the  place  of 
indorsement  of  a  draft  govems  the  liability  of 
the  indorser.  Chatham  Bank  v.  AUieon,  15 
Iowa,  357. 

309.  The  law  of 'the  place  where  the  indorse- 
ment of  paper  is  made  will  govern  as  to  the 
rights  and  liability  of  the  indorser  and  indorsee, 
rather  than  the  law  of  the  place  where  the 
instrument  indorsed  was  made.  Huee  v.  Harnb- 
Hn  et  al.,  29  Iowa,  501. 

310.  The  indorsement  of  a  promissory  note 
constitutes  a  distinct  contract,  and  is  governed 
by  the  law  of  the  State  where  made.  The 
Natumal  Bank  of  Michigan  v.  Chreen,  33  Iowa, 
140. 

311. applioation  of  rule.    Where  drafts 

were  drawn  in  Dubuque,  in  this  State,  on  New 
York,  and  were  inclosed  by  the  payee  in  the 
first-named  place,  by  whom  they  were  sent  to 
a  bank  in  New  York  for  collection  or  credit,  and 
were,  after  acceptance  by  the  drawees,  dis- 
counted by  the  bank  in  due  course  of  business ; 
Htld,  that  the  contract  of  indorsement  was 
made  in  New  York,  and  that  the  laws  of  that 
State  would  govern  as  to  the  time  and  manner 

19 


of  protest.    ChatJuim  Bank  v.  Allison,  15  Iowa, 
357. 
See,  further.  Contracts  ;  sub-title,  Lbx  Loci. 

VIII.  Lost  Paper. 

312.  Recovery  before  a  Justice.  Under  the 
statute  regulating  proceedings  before  justices, 
(Rev.  Stat.  1843,  p.  313,  §  6)  the  owner  of  a  note 
negotiable  by  delivery  may  prove  its  loss,  and 
recover  the  amount  of  the  maker.  White  v. 
MaUord,  Mor.  494. 

313.  Indemnity  against  note.  Where  a  lost 
note,  payable  to  bearer,  is  the  basis  of  an  action 
in  chancery,  the  complainant  should  be  required 
to  indemnify  the  defendant,  by  bond  and  surety, 
against  all  claim  on  the  note.  Burrows  v< 
Woodhua,  1  G.  Gr.  48. 

31^  ReUef  in  equity.  A  petition  in  equity 
to  recover  on  a  lost  note  or  other  written  instru- 
ment, is  maintainable  on  the  ground  that  com- 
plainant seeks  to  obtain  a  discovery  from  the 
respondent,  as  to  the  instrument  lost  or  de- 
stroyed, and  also  relief  consequent  upon  the 
discovery,     lemple  v.  Qove  et  al.,  8  Iowa,  511. 

315.  Where  the  instrument  is  not  lost,  or 
where  the  complainant  has  other  sufficient 
evidence  to  establish  its  contents,  his  proper 
remedy  is  at  law.  Ibid. 

316.  The  fact  that  a  lost  note  has  been  over- 
due a  little  more  than  five  years  raises  no  pre- 
sumption of  payment  or  non-existence.  N^ash 
V.  Gibson,  16  Iowa,  305. 

See  Evidence. 

IX.  Interest. 

317i  Computable  from  date.  Where  a  note 
is  payable  at  a  given  time, "  with  interest  at 
ten  per  cent,  if  not  paid  when  due,"  the  interest 
is  properly  computable  from  the  date  of  the 
note.     Parvin  v.  Hoopes,  Mor.  294. 

318.  Bfifect  of  penalty.  A  note  payable  two 
years  after  date, "  to  bear  interest  at  fifty  per 
cent  from  due  until  paid,"  is  not  usurious. 
The  stipulation  will  be  regarded  as  a  penalty, 
and  the  measure  of  damages,  the  legal  rate  of 
interest.  Oower  dh  Holt  v.  Carter  dh  Shattuck.  3 
Iowa,  244 ;  Wilson  v.  Dean,  10  Ibid.  433 ;  WHght 
V.  Scl\uek,  Mor.  425. 

319.  The  penalty  for  a  failure  to  pay  such  a 
note  at  maturity  can  be  recovered,  only  as 
special  damages.     Wilson  v.  Dean,  supra. 

320.  Where  a  note  which  is  payable  at  a 
given  time  specifies  that  if  not  paid  when  due. 


146 


BILLS,  NOTES  AND  CHECKS. 


Interest  —  Of  Gaaranty  —  The  Relation  and  Liability  of  a  Gaarantor  under  the  Statute. 


to  bear  twenty-five  per  cent  interest  the  interest 
should  be  computed  from  the  date  and  not  the 
maturity  of  the  note.  Horn  v.  NcUh  et  al., 
1  Iowa,  204. 

321.  Interest  upon  interest.  When  by  the 
terms  of  the  note,  interest  thereon  is  payable 
annually,  the  interest  on  the  principal  after  it 
becomes  due,  constitutes  an  indebtedness  to  the 
payee,  upon  which  interest  should  be  computed 
in  the  absence  of  any  agreement  as  to  the  rate 
at  six  per  cent  per  annum.  Mann  v.  Cross, 
9  Iowa,  327. 

322.  A  promissory  note  contained  the  words, 
"  the  interest  to  be  paid  annually.''  Held,  that 
if  the  interest  was  not  so  paid,  compound  in- 
terest is  collectible  thereon.  The  case  of  Mann 
V.  Cross.  9  Iowa,  327,  followed  Preston  v.  Walker, 
26  Iowa,  206. 

323.  Interest  after  maturity.  A  note  was  in 
the  following  form :  "  One  year  after  date,  I 
promise  to  pay  to  N.  H.  two  thousand  dollars, 
with  interest,  at  ten  per  cent  per  annum."  Held, 
that  the  payee  was  entitled  to  interest  thereon 
after,  as  well  as  before,  maturity,  at  ten  per  cent 
per  annum.  Hand  v.  Armstrong ^  18  Iowa,  324 ; 
Lucas,  Thompson  &  Co.  v.  Picket  et  ux.,  20  Iowa, 
499. 

324.  Omission  of  the  word  « interest." 
Promissory  note  in  the  following  form :  "  Two 
months  after  date  we,  or  either  of  us,  promise  to 
pay  to  H.  &  Co.  two  hundred  and  seventy-five 
dollars,  with  ten  per  cent  after  due  ; "  the  word 
"interest"  not  being  contained  in  the  note. 
Held,  that  the  note  drew  ten  per  cent  interest 
after  due.    Higley  <fc  Co.  v.  Newell, 2>%  Iowa,  576. 

325.  Note  payable  on  demand.  A  note  pay- 
able on  demand,  where  no  demand  is  proved, 
will  draw  interest,  as  a  general  rule,  only  from 
date  of  suit.  Bayliss  v.  Pearson  et  aZ.,  15 
Iowa,  279. 

326.  Amount  allowed  under  pleading. 
When  the  plaintiff  claims  a  certain  amount  — 
being  the  face  of  the  notes  —  and  interest,  the 
rule  is  to  allow  him  interest  from  the  com- 
mencement of  the  action.  It  is  error  to  allow 
interest  from  the  time  when  the  notes  drew  it. 
Stadder  Bro.  dk  Co.  v.  PamUee  &  Watts,  10  Iowa, 
23 ;  Butcher  v.  Brand,  6  Ibid.  235  ;  Haven  <fc 
Buck  V.  Baldwin,^  Ibid.  603  ;  Anderson  v.  Kerr, 
10  Ibid.  238;  Anderson  v.  Kerr  dt  Lacy,  10 
Ibid.  236. 

See  further  on  this  subject  Interbst  ;  Usury. 


X.  Of  Quaraktt. 
a.  Generally. 

327.  Continuation  o£    A  general  guaranty 
that  it  shall  not  be  necessary  to  demand  pay 
ment  and  give  notice  on  bills  or  notes  indorsed 
by  the  guarantor,  is  in  force  until  shown  by 
him  to  be  rescinded.    KnigJU  v.  Fox,  Mor.  305. 

328.  Assent  of  maker.  The  guaranty  of  the 
payment  of  a  promissory  note  by  a  new  party 
after  the  making  thereof,  is  prima  facie  for  the 
interest  of  the  maker,  and  he  is  presumed  to 
assent  to  it.  The  Troy  Portable  Grain  Mill  Co, 
V.  Bowen  d;  Co.,7  Iowa,  465. 

329.  The  release  of  a  guarantor  by  the  hold, 
ers  does  not  operate  to  discharge  other  guaran- 
tors whose  contract  of  guaranty  was  prior  to 
his,  and  whose  liability  as  to  him  was  fixed, 
complete,  and  unconditional,  before  his  signa- 
ture was  obtained.  Knight  v.  Dunsmore  <6 
Chambers,  12  Iowa,  35. 

330.  Semble,  that  had  he  guaranteed  the  note 
jointly  with  them,  his  liability  commencing  at 
the  same  time  with  theirs,  the  rule  would  be 
different.  Ibid. 

331.  Quaranty  imports  consideration.  Un- 
der our  statute  all  contracts  in  writing  signed 
by  the  party  to  be  bound,  import  a  considera- 
tion the  same  as  sealed  instruments,  and  this 
rule  applies  to  an  indorsement  of  a  promissory 
note  by  a  guarantor.  Jones  v.  BerryhiU,  25 
Iowa,  289  ;  Sabin  <fe  Moon  v.  Harris,  12  Ibid.  87. 

h.  The  relation   and   liability  of  a  guarantor 
under  ths  Statute.* 

332.  If  a  person  Tiot  a  payee,  indorsee  or 
assignee,  makes  a  blank  indorsement  of  an 
instrument  for  the  payment  of  money,  property 

*  The  following  are  the  sections  of  the  Revision 
of  1860,  bearing  upon  the  relation  of  ifuarautor 
under  the  statute.  The  same  sections  are  re- 
printed as  sections  2089.  2090,  *i091  Code  of  1873. 
The  figures  in  brackets  denote  the  sections  as 
they  stood  in  the  Code  of  1851 : 

Section  1800.  (053 )  The  blank  Indorsement  of  an 
instrument  for  the  payment  of  money,  property,  or 
labor,  by  a  person  not  a  payee,  indorsee  or  assignee 
thereof,  shall  be  deemed  a  guaranty  of  the  perform- 
ance) of  the  contract. 

Sec.  1801.  (954).  To  charge  such  guarantor  notice 
of  non-payment  by  the  principle  must  be  given  within 
a  reasonable  time,  but  the  guarantor  la  chargeable 
without  notice  If  the  holder  show  afflrmativeiy  that 
the  guarantor  has  received  no  detriment  from  the 
want  of  notice. 

Sec.  1808.  (956).  An  indorserof  a  negotiable  instru- 
ment, and  a  guarantor  as  contemplated  In  the  pre- 
ceding section.  Is  liable  to  the  action  of  an  indorsee, 
assignee,  or  payee,  wiUunil  notice^  if  the  indorsee, 
assignee,  or  payee  have  used  due  diligence  In  the 
institution  and  prosecution  of  a  suit  against  the 
maker  or  his  representative. 


BILLS,  NOTES  AND  CHECKS, 


147 


The  Relation  and  Liability  of  Guarantor  under  the  Rules  of  the  Common  Law. 


or  labor,  he  is  to  be  deemed  a  guarantor.  To 
make  him  liable  he  is  entitled  to  notice  of  non- 
pajment  by  the  principal,  unless  it  is  shown 
that  he,  as  such  guarantor,  has  receiyed  no 
detriment  from  the  want  of  It,  or  that  due  dili- 
gence has  been  used  in  the  institution  and 
prosecution  of  a  suit  against  the  maker.  Peck 
V.  FrinJc,  10  Iowa,  193 ;  KniglU  v.  Dwn^mai'e  db 
Chamber$,  12  Ibid.  35 ;  Sibley  v.  Van  Horn,  13 
Ibid.  209  ;  Picket  v.  Horns,  14  Ibid.  460 ;  Oree7ie 
T.  Tlumpton,  34  Ibid.  293. 

333.  A  guarantor  under  our  statute  is  charge- 
able without  notice  of  non-payment  if  the  holder 
show  affirmatively  that  the  guarantor  has 
received  no  detriment  from  the  want  of  notice. 
The  Mount  Pleasant  Branch  of  the  State  Bank 
V.  MeLeran  et  al.,  26  Iowa,  306. 

334.  The  defendant  indorsed  in  blank  a  prom- 
issory note  to  which  he  was  not  a  party.  At 
the  maturity  of  the  note  he  made  the  following 
additional  indorsement:  '^I  will  extend  my 
name  on  the  within  note  to  March  27th,  1861." 
It  was  held,  1.  That  under  the  first  indorsement 
he  would  not  be  charged  as  a  guarantor  without 
reasonable  notice  of  demand  and  non-parent, 
aoless  it  was  made  to  appear  affirmatively  that 
he  received  no  detriment  from  want  of  such 
notice.  2.  That  the  second  indorsement  did  not 
increase  the  liability  of  the  indorser  or  guaran- 
tor.   Picket  V.  Hoioes,  14  Iowa.  460 

336.  Indonement  in  blank  after  maturity. 
The  indorsement  of  a  negotiable  promissory 
note  in  blank,  after  maturity,  does  not  render 
the  indorser  liable  as  a  guarantor  under  the 
statute.  Tuoogood  db  Co,  v.  Coopers  4b  Clarke, 
9  Iowa,  415. 

336  Pleadings:  allegatioiui  of  guaranty.  In 
an  action  on  a  negotiable  promissory  note,  an 
allegation  in  the  petition  that  the  defendants 
'*  had  sold,  assigned  and  transferred  "  the  note 
in  controversy  to  plaintiffs,  whereby  "  they  guai^ 
anteed  to  the  owner  and  holder  of  said  note,  the 
payment  thereof,''  will'  not,  if  undenied  and 
taken  as  true,  bind  the  defendants  as  guar- 
antors. Ibid. 

337.  Under  the  Code  of  1851,  section  953,  (§ 
1800.  Rev.  of  1860,  §  2089,  Code  of  1873,)  a  guar- 
antor of  a  promissory  note,  who  is  not  an  original 
party  thereto,  is  rendered  liable  upon  his  con- 
tract of  g^uaranty,  by  notice  of  non-payment 
within  a  reasonable  time.  A  demand  upon  the 
maker  of  the  note  is  not  necessary  to'  charge 


the  guarantor.  What  constitutes  reasonable 
time,  within  which  notice  must  be  given,  must 
be  determined  by  the  circumstance  of  each  case. 
Knight  v.  Dunsmore  db  Cfiambers,  12  Iowa,  35. 
See  provisions  of  the  statute  in  note  to  section 
330  ante. 

338.  Insolvency  of  the  maker.  The  insol- 
vency of  the  maker  of  a  promissory  note  at  the 
date  of  its  maturity  is  sufficient,  prima  facie,  to 
charge  the  guarantor  under  section  954,  of  the 
Code  of  1851  (§  1801,  Revision  of  1860,  §  2090, 
Code  of  1873),  without  notice  of  non-payment. 
Ibid. 

339.  Zhridence.  Evidence  showing  that  an 
insolvent  maker  of  a  promissory  note  was  in  the 
habit  of  arranging  to  renew  his  notes  at  ma 
turity,  or  otherwise  protecting  his  indorsees, 
will  not  necessarily  rebut  the  prima  facie  case 
made  by  showing  the  insolvency  of  the  maker 
at  the  maturity  of  the  note.  1  bid. 

340.  Partial  payment  by  one  indorser. 
Where  several  defendants  in  an  action  on  a 
promissory  note,  to  which  they  were  not  origi- 
nally parties,  were  liable  as  guarantors  thereof 
on  several  blank  indorsements,  made  thereon  at 
different  times,  the  payment  of  a  sum  less  than 
the  amount  claimed  by  one  of  the  defendants  in 
consideration  of  being  discharged  from  further 
liability,  did  not  operate  to  discharge  the  other 
defendants.  Ibid. 

341.  Accommodation  guarantor.  A  guaran- 
tor of  promissory  note,  under  our  statute,  for 
the  accommodation  of  the  holder,  is  liable  the 
same  as  the  accommodation  indorser  to  a 
third  person,  to  whom  the  note  has,  in  good 
faith,  and  for  a  valuable  consideration,  been 
transferred,  though  at  the  time  of  taking  the 
note  such  person  had  knowledge  of  the  fact 
that  such  indorsement  or  guaranty  was  without 
consideration.    Jones  v.  BerryhiU,  25  Iowa,  289. 

c.  TTie  relation  and  liability  ofgxt/irantor  under 
the  rules  of  the  common  law. 

342.  Where  the  assignee  of  a  non-negoti- 
able note  payable  in  specific  articles,  assigns  it, 
indorsing  thereon  an  express  guaranty  of  pay* 
ment,  his  liability  on  such  guaranty  is  not 
governed  by  the  provisions  of  the  statute,  and 
in  an  action  against  him  thereon,  it  is  not  neces- 
sary to  aver  in  the  petition  a  demand  of  payment 
of  the  maker,  and  notice  of  non-payment  to  the 
guarantor,  nor  due  diligence  in  prosecuting  a 
suit  against  the  maker.    Peddecord  v.  Whittam. 
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The  Relation  and  Liability  of  Quarantor  under  the  Rules  of  the  Common  Law. 


343.  Where  the  payee  of  a  non-negotiable 
note  transferred  it  with  the  following  indorse- 
ment :  "  I  guarantee  the  within  at  maturity/'  he 
was  held  liable  to  the  transferee  without  demand 
on  the  maker  and  notice  of  dishonor,  and  with- 
out reference  to  the  question  of  detriment,  or 
proof  of  due  diligence  in  the  institution  and 
prosecution  of  a  suit  against  the  maker.  Peek 
V.  Frink,  10  Iowa,  193.  AlU&r,  if  the  note  were 
negotiable. 

344.  GKiaranty  of  oolleotion  and  payment 
When  the  payee  of  a  negotiable  promissory 
note,  transferred  it  with  the  following  indorse- 
ment, "  I  guaranty  the  collection  of  the  within 
at  maturity  ;**  it  was  held  that  to  render  him 
liable  on  the  guaranty,  it  must  be  shown  that 
the  note  could  not  be  collected  of  the  maker. 
Such  a  guaranty  differs  from  a  guaranty  of 
payment.  Ibid. 

346. Semhle,  that  the  guarantor  of  the 

payment  of  a  promissory  note,  who  is  also  the 
payee,  is  liable  absolutely  upon  his  guaranty, 
upon  the  failure  of  the  maker  to  pay  it  at 
maturity.  Ibid.  See  Reed  v.  Cutts,  7  Greene, 
186 ;  Breed  v.  Hill?iou»e,  7  Conn.  523 ;  Allm  ▼. 
RifflUmere,  20  Johns.  365  ;  Heaton  v.  Halbert,  3 
Scam.  489;  Hough  v.  Gray,  19  Wend.  202; 
Douglas  v.  Reynolds,  7  Pet.  113 ;  Morrow  v. 
Durham,  3  Hill,  584. 

346.  Uability  of  guarantor.  A  guarantor  of 
the  payment  of  a  promissory  note,  who  is  not  an 
original  party  thereto,  and  whose  indorsement  is 
not  in  blank,  is  liable  on  his  contract  of  guaranty 
without  demand  of  the  maker  and  notice  of  non- 
payment ;  and,  in  the  absence  of  due  diligence 
against  the  maker,  unless  it  is  shown  affirma- 
tively by  such  guarantor,  by  way  of  defense, 
that  he  has  sustained  damages  from  the  want  of 
such  notice  or  diligence.  Such  a  showing  con- 
stitutes a  defense,  pro  tanto,  in  such  an  action. 
8abin  dk  Moon  v.  Harris,  12  Iowa,  87. 

347.  Oaaes  explained.  Peck  v.  Frink,  10 
Iowa,  193;  Marvin  v.  Adamson  et  al,,  11  Iowa, 
87 ;  KniyJit  v.  Dunsmore  <fe  Chambers,  12  Iowa,  85 
Cited  and  held  inapplicable  to  the  case  at  bar. 
Ibid. 

348.  The  obligations  of  a  guarantor  of  the 
collection  of  a  promissory  note  are,  that  he  will 
pay  the  same  if  the  maker  fails  to  pay  at  matu- 
rity, and  the  holder  shall  use  due  diligence  by 
suit  to  collect  the  same.  Voorhies  v.  Atlee  et  aX., 
29  Iowa,  49. 


349.  Want  of  diligenoe :  releaseb  Due  dili- 
gence in  the  absence  of  special  circumstances 
would,  upon  the  failure  of  the  maker  to  pay, 
require  suit  to  be  instituted  against  him  by  the 
holder  at  the  first  regular  term  of  court,  in  the 
defendant's  venue,  after  maturity,  and  the  obtain- 
ing judgment  and  issuing  execution  thereon  as 
soon  as  practicable  by  the  ordinary  rules  and 
practice  of  the  court.  It  was  accordingly  held* 
that  failure  to  bring  such  suit  until  after  two 
terms  had  passed,  showed  such  a  want  of  dill" 
gence  as  that  the  guarantor  was  released.  Ibid. 
Citing  Graft  v.  Dodd,  15  Ind.  880 ;  Spears  y. 
Clark,  7  Black.  283  ;  Dole  v.  Watson,  2  Ind.  177  ; 
Merriman  v.  Maple,  2  Black.  350 ;  Johnson  ▼. 
Lewis,  1  Dana,  182. 

36a  niinoia  itatata.  The  statute  of  Illinois 
providing  that  any  assignor  of  a  promissory 
note  shall  be  liable  to  the  assignee  thereof,  only 
where  such  assignee  shall  have  used  due  dili- 
gence in  the  institution  and  prosecution  of  a 
suit  against  the  maker,  unless  such  suit  would 
have  been  unavailing  or  the  maker  had  ab- 
sconded, does  not  apply  to  the  case  of  a  guar- 
anty df  payment  indorsed  on  the  note.  'iheNon 
tional  Bank  of  Michigan  v.  Oreen,  88  Iowa,  140. 

361.  The  position  that  the    statute  in 

question  does  not  affect  the  rights  of  the  holder 
of  negotiable  paper,  is  not  well  taken.  Ibid. 

362.  Demand  and  notioe.  In  order  to  hold  a 
guarantor  of  a  promissory  note  under  the  rules 
of  the  common  law,  he  must,  within  a  reasonable 
time,  have  been  notified  of  demand  upon  and 
non-payment  of  the  maker.  Green  dk  Co.  v. 
Thompson,  38  Iowa,  298. 

363.  As  to  wliat  constitutes  reasonable  notice 
depends  upon  the  facts  of  each  case;  and  if 
it  appears  that  the  guarantor,  as  to  his  remedy 
against  the  maker,  sufiered  no  injury  from  de- 
lay in  giving  the  notice,  he  will  not  be  absolved 
from  liability.  Ibid. 

36^  A  guarantor  is  not  entitled  to  the  same 
notice  as  an  indorser.  It  is  accordingly  held, 
that  he  cannot  urge,  as  a  defense,  that  he  was 
not  notified  in  time  to  enable  him  to  notify 
and  hold  prior  indorsers  from  or  under  whom 
he  acquired  the  note.  Ibid. 

366.  A  guarantor  of  a  promissory  note  will 
not  be  discharged  from  liability  by  mere  failure 
on  the  part  of  the  holder  to  give  him  notice  of 
non-payment,  unless  the  delay  in  giving  such 
notice  has   been  so  long  as  to    raise  a  pre> 
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sumption  of  payment  or  waiver,  or  unless, 
he  can  show  that  he  has  sufTered  loss  in  conse- 
qaence  of  the  delay.  The  Second  NcUi(maZ 
Bank  of  Boekford  y.  Qaylord,  84  Iowa,  246. 
ating  AUen  v.  Bightmere,  20  Johns.  966 ;  Doug- 
lass ▼.  ffowland,  24  Wend.  85 ;  Fanotoers  v.  Be^ 
pess^  11  Ired.  L.  170 ;  Woodstock  Bank  v.  Downer, 
1  Wms.  689 ;  Taney  ▼.  Brown,  3  Sneed,  89 ; 
Dowley  v.  Camp,  22  Ala.  659  ;  LouisviUe  Manu- 
facturing Co,  V.  Welsh,  10  How.  461 ;  Dunbar  v. 
Brown,  4  McLean,  166 ;  Farmers  and  MecJianM 
Bank  v.  Hercheixd,  2  Mich.  504;  2  Pars,  on 
Cont.  662.  Citing  Clark  v.  Bemington,  11  Mete. 
361 ;  Craft  v.  Isham,  13  Conn.  28 ;  Thomas  v. 
Davis,  14  Pick.  353;  TaXbot  v.  Qay,  18  Ibid.  584. 
See,  also,  Green  db  Co.  v.  Thompson,  33  Iowa,  293 ; 
Griffin  v.  Seymour,  15  Ibid.  30. 

366.  If,  however,  in  an  action  against  the 
guarantor  by  the  payee,  the  guarantor  can  show 
affirmatively  that  he  has  sustained  damages 
from  the  want  of  such  notice  or  diligence,  he 
has  a  right  to  make  such  showing,  as  a  defense, 
pro  tanto,  to  the  plaintiff's  action.  The  Second 
Jfaiional  Bank  of  Bockfard  v.  Gaylord,  supra. 

357.  County  warrants.  The  contract  of  a 
guarantor  for  the  payment  of  a  county  warrant 
is  absolute,  that  the  warrant  will  be  paid  when 
due  and  presented.     Griffin  v.  Seymour,  supra. 

358.  As  a  geneoral  rule,  a  guarantor  is  bound 
only  in  the  event  that  the  holder  shall  use  due 
diUigenceto  collect  from  the  maker;  but  the 
use  of  such  diligence  may  be  effectually  waived 
by  the  guarantor.  Goodtoin  v.  Buekman,  11 
Iowa,  806. 

359.  Thus,  in  an  action  against  a  party  who 
has  guaranteed  the  collection  of  a  note,  the 
plaintiff  may  show  by  parol,  as  an  excuse  for 
not  using  the  diligence  required  by  law  of  the 
holder,  that  the  guarantor,  after  the  note 
matured,  requested  him  not  to  sue  it,  promised 
to  get  the  money  of  the  maker,  or  to  pay  it  him- 
self, if  he  could  not,  etc.  Ibid. 

360.  But  it  seems  that  a  contemporaneous 
parol  agreement  of  this  character,  would  not  be 
admissible,  because  of  its  conflict  with  the  terms 
of  the  written  guaranty.  Ibid. 

361.  When  the  payees  of  a  note  become 
guarantors  thereof,  the  commercial  law  must 
determine  their  rights  and  liabilities.  Where 
their  undertaking  is  not  absolute  and  uncondi- 
tional, they  are  entitled  to  reasonable  notice  of 


the  failure  of  the  principal  debtor.     }farmn  v 
Adamson  et  al.,  11  Iowa,  371. 

362.  But  the  want  of  such  notice  will  be  no 
defense  for  them  unless  they  can  show  that  they 
have  been  prejudiced  by  the  neglect.  Hence 
presentment  and  notice  need  not  be  alleged  in 
the  petition.  Ibid. ;  Weller  v.  Hoioes,  19  Ibid.  443. 

XI.  Notes  payable  in  property.* 

363.  Demand  not  necessary.  After  a' note 
for  a  certain  sum,  payable  in  flour,  is  due,  it  be- 
comes a  cash  note,  and  a  demand  for  payment 
is  not  necessary.  Wiley  v.  Skoemak,  2  G.  Gr. 
205. 

36^  Where  a  note  is  made  payable  in  com 
on  or  before  a  given  day,  a  demand  is  not  neces- 
sary.   PhiUips  V.  Cooley,  2  G.  Gr.  456. 

365.  place  of  delivery.   Where  no  place 

is  appointed  for  ihe  delivery  of  specific  articles, 
the  debtor  must,  before  the  day  of  payment, 
ascertain  from  the  creditor,  if  practicable,  where 
he  will  receive  the  goods.  Ibid. 

*  The  following  provisions  of  the  statute  seem 
necessary  to  a  clear  understanding  of  the  text. 
The  first  flprures  denote  the  sections  of  the  Revi- 
sion of  1860;  those  in  brackets  as  they  stood  in 
the  Code  of  1851.  They  are  reprinted  as  sections 
2097.  2098,  2099,  2100,  2101,  2102,  of  the  Code  of 
1873: 

Section  1806.  (959.)  No  contract  for  labor  or  for 
the  paymeut  or  delivery  of  property  (other  than 
money),  In  which  the  time  of  performance  is  not 
fixed,  can  be  converted  into  a  money  demand  until  a 
demand  of  performance  has  been  made  and  the 
maker  refuses  or  a  reasonable  time  Is  allowed  for 
performance. 

Sec.  1807.  (900.)  When  a  contract  for  labor  or  for 
the  payment  or  delivery  of  property  (other  than 
money),  does  not  fix  a  place  of  payment,  the  maker 
may  tender  the  labor  or  property  at  the  place  where 
the  pavee  resided  at  the  time  of  roakinff  the  contract, 
or  at  tne  residence  of  the  payee  at  the  performance 
of  the  contract,  or  where  the  assignee  of  the  con- 
tract resides  when  It  becomes  due. 

Sec.  1808.  (961.)  But  If  the  property  in  such  case 
be  too  ponderous  to  be  conveniently  transported,  or 
If  the  payee  had  no  known  place  of  residence  within 
the  State  at  the  making  of  the  contract,  or  if  the 
assignee  of  a  written  contract  have  no  known  place 
of  residence  within  the  State  at  the  time  of  per- 
formance, the  maker  may  tender  the  property  at  the 
place  where  he  resided  at  the  time  of  making  the 
contract. 

Sec.  1809.  (962.)  When  the  contract  is  contained  In 
a  written  instrument  which  is  assigned  before  due, 
and  the  maker  has  notice  thereof,  he  shall  make  the 
tender  at  the  residence  of  the  holder  if  he  reside  in 
the  State  and  no  farther  from  the  maker  than  did 
the  pajee  at  the  making  thereof. 

Sec.  1810.  (963.)  A  tender  of  the  property  as  above 
provided  discharges  the  maker  from  the  contract, 
and  the  property  becomes  vested  in  the  payee  or  his 
assignee,  and  he  may  maintain  an  action  in  relation 
thereto  as  in  other  cases. 

Sec.  1811.  (964.)  But  If  the  property  tendered  be 
perishable,  or  require  feeding  or  other  care,  and  no 
person  be  found  to  receive  it  when  tendered,  it  is  the 
duty  of  the  person  makiiig  the  tender,  to  preserve, 
feed,  or  otherwise  take  care  of  the  same,  and  he  has 
a  lien  on  the  property  for  his  reasonable  expenses 
and  trouble  in  so  doing. 
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366.  Where  a  note  payable  in  property  or 
labor  fixes  the  time  of  performance,  no  demand 
is  necessary  to  convert  the  obligation  into  a 
money  demand.  Barker  v.  Brink,  4  G.  Gr.  59  ; 
Oaines  v.  Manning,  3  Ibid.  251 ;  Crdbtree  v.  Mes- 
sersmitk. 

367.  When  demand  is  necessary.  But  where 
no  time  is  fixed  for  the  performance,  the  claim 
will  not  be  converted  into  a  money  demand 
until. a  performance  has  been  demanded  and  the 
maker  has  refused,  or  a  reasonable  time  has 
elapsed  without  performance.  HammiU  v. 
Tower,  14  Iowa,  530. 

368.  Where  the  maker  of  a  note  promised  to 
pay  a  stated  sum  in  cabinet  furniture  at  his  shop, 
under  a  contract  in  writing  that  the  cash  prices 
at  the  date  of  the  note  should  govern,  and  where 
the  note  was  assigned  after  it  became  due  ;  held, 
that  the  contract  was  a  part  of  the  transaction, 
and  that  it  was  not  necessary  for  the  maker  to 
set  apart  the  furniture,  and  that  a  demand  and 
refusal  were  necessary  before  suit  upon  the  note 
as  a  money  demand.  Frederick  v.  Reniking, 
4  G.  Gr.  50. 

369.  Order  for  property.  When  A.  gave  W. 
an  order  on  E.  for  apple  trees,  and  E.  refused 
to  honor  the  order,  it  was  TUld  that  the  order 
would  not  become  a  money  demand  against  A., 
the  drawer,  without  demand  and  refusal  as  pro- 
vided by  the  Code  of  1851,  section  959.  Whip'jfde 
v.  AhboU,  4  G.  Gr.  66. 

370.  Refdsal  of  payee  to  receive  the  prop- 
erty. Where  the  maker  of  a  promissory  note, 
payable  in  personal  property,  at  his  option, 
indicates  to  the  payee  his  election  to  deliver 
the  property  according  to  the  terms  of  the 
note,  and  the  payee  refuses  to  receive  the  prop- 
erty, the  maker  of  the  note  is  so  far  relieved 
from  the  duty  of  tendering  the  property  or 
setting  it  apart  for  the  payee,  that  the  obliga- 
tion cannot  be  converted  into  a  money  demand, 
nor  its  payment  as  such  enforced,  without  a 
further  demand  for  the  property  upon  the 
maker.     WiUiams  v.  Triplett,  3  Iowa,  518. 

371.  The  rule  is  well  settled,  that  if  before 
the  time  for  performing  the  contract  arrives, 
the  promissor  expressly  renounces  the  contract, 
the  promisee  may  treat  this  as  a  breach  of  such 
contract,  and  may  at  once  maintain  an  action  in 
respect  thereof.     Orabtree  v.  Messersmith. 

372.  Tender  of  payment  necessary :  demand 
after  maturity.  To  discharge  the  obligation  of 
the  maker  of  a   promissory  note,  payable  in 


j)roperty  at  a  specified  time,  he  must  either  pay 
the  same,  or  tender  or  set  apart  the  same  for 
the  use  of  the  payee,  at  the  time  and  place 
named,  but  the  demand  of  the  property  by  the 
payee  after  maturity  operates  as  a  waiver  of 
the  former  breach,  made  by  the  maker,  and 
afibrds  a  second  opportunity  to  discharge  the 
note  by  a  payment  in  property  or  by  setting  the 
same  apart.  77ie  State  of  Iowa  v.  Shupe,  16 
Iowa,  36 ;  Oaines  v.  Manning,  2  G.  Gr.  251. 

373. payment     In  order  to  discharge 

himself  from  a  note  payable  in  specific  articles, 
it  is  necessary  for  the  maker  to  show  that  he 
had  paid,  tendered  or  set  apart  the  property  as 
payment  of  the  note.  Oaines  v.  Manning,  2  G. 
Gr.  251 ;  Spafford  v.  Stuttsmann,  19  Iowa,  128 ; 
HarnbeU  v.  Tower,  14  Ibid.  530. 

37^ discharge  of  debtor.    If  a  debtor 

make  a  tender  of  the  specific  articles  he  has 
promised  and  properly  designated,  and  set  them 
apart  at  the  time  and  place  stipulated,  and  tiie 
creditor  is  not  there  to  receive,  or  refuses  to  ac- 
cept, the  property,  the  *  debt  is  thereby  dis- 
charged and  the  property  passes  to  the  creditor. 
Oaines  v.  Manning,  supra. 

376.  Not  negotiable :  assignableb  A  note  for 
a  certain  sum,  payable  in  property,  is  not  nego- 
tiable at  common  law,  but  is  assignable  under 
the  statutes  of  Iowa,  and  when  payable  to 
bearer,  may  be  sued  on  in  the  name  of  any 
holder.    Biggs  v.  Pries,  3  G.  Gr.  334. 

376.  Note  payable  to  bearer.  A  note  paya- 
ble to  bearer,  in  "  property  at  its  value,"  may 
be  sued  in  the  name  of  any  holder,  and  posses- 
sion of  the  note  is  prima  facie  proof  of  title. 
Biggs  v.  Price,  8  G.  Gr.  331 ;  citing  6  Mass.  451 ; 
11  Ibid.  288 ;  3  Porter.  2^6 ;  1  Bailey,  355  ;  15 
Wend.  640 ;  see,  also.  Barker  v.  Brink,  4  G. 
Gr.  59. 

377.  Judgment  in  garnishment  Where  the 
garnishee  in  his  answer  stated  that  hepurchased 
of  the  defendants  "  a  lot  of  wheat  at  the  price 
of  $500,  for  which  he  was  to  pay  in  merchan- 
dise or  trade  at  his  store,  in  Warren  Ck>unty,  as 
the  same  might  be  demanded,'*  and  that "  he 
gave  his  due  bill  accordingly,  which  was  assign- 
able," it  was  Iield  that  the  court  below  erred 
in  rendering  an  unconditional  judgment;  that 
the  judgment  should  have  been  for  the  amount 
named,  dischargeable  in  goods  or  merchandise 
at  a  fair  value,  to  be  placed  at  the  disposal  of 
the  sheriff,  in  default  of  which  the  judgment 
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should,  on  motion,  be  made  absolute  and  be  en- 
forced bj  general  execution.  Stadler  Bras.  <&  Go. 
V.  Parmdee  diWaUs,  14  Iowa,  175. 

378.  Bvidence  of  indebtedness,  A  promis- 
sory note,  or  due  bill,  payable  in  personal  prop- 
erty, is  prima  fade  evidence  of  indebtedness  or 
of  the  maker  having  received  the  price  of  the 
property.    Davenport  v.  WeUs,  3  Iowa,  242. 

379.  Oontemporaneotts  oontract :  defense.  A 
made  a  note  to  B,  payable  in  meats,  when  called 
for ;  and  on  the  same  day  6  executed  a  writing 
to  A,  agreeing  to  pay  him  cash  for  one-half  the 
meat  he  should  buy  and  apply  the  other  half  on 
the  note,  until  it  should  be  satisfied.  The  note 
was  indorsed  by  A  to  C,  without  recourse.  Held, 
that  the  agreement  of  B  to  A  was  no  defense  to 
a  recovery  on  the  note,  and  was  not  admissible 
in  evidence.  Patterson  v.  Hartsock,  1  G.  Gr.252. 

380.  Uquidated  damages.  The  defendants 
executed  their  promissory  note  for  "  one  hun- 
dred bushels  of  good  sound  merchantable 
com,"  to  be  delivered  at  a  place  named  in  the 
note,  the  note  reciting  that  "  this  corn  is  esti- 
mated at  $20."  HM,  that  the  damages  for  a 
non-performance  of  the  contract  to  deliver  the 
corn  was  liquidated  at  by  the  $20  agreement 
of  the  parties  to  the  note.  Hise  y.  Foster  et  al^ 
17  Iowa,  23. 

381.  Oharaoter  of  judgment.  The  judgment 
upon  a  note  payable  in  property  should  be  for 
the  property  and  not  for  money,  unless  the  note 
has  been  converted  into  a  money  demand.  Ran- 
som db  Co.  V.  StanJberryt  garnishee,  22  Iowa,  384. 

See,  further,  and  as  to  non-negotiable  paper, 
sub-titles  II.,  III.,  IV.  and  X.,  herein,  ante. 

XII.  Defenses. 
a.  In  general. 

382.  Judgment  in  garnishment:  release  of 
maker.  When  the  makers  of  a  note,  payable  to 
A.  B.,  alone,  were  summoned  as  garnishees  of 
the  payee,  and  as  such  admitted  their  liability 
to  the  payee,  upon  which  judgment  was  ren. 
dered,  it  was  held  that  such  judgment  did  not 
discharge  them  as  to  their  liability  on  the  note 
in  the  hands  of  an  assignee.  Commissioners  of 
Jefferson  County  v.  Fox  et  al.,  Mor.  38. 

383.  Infancy.  In  an  action  on  a  promissory 
note  executed  in  the  State  of  Illinois,  it  is  not 
necessary  in  support  of  the  defense  of  infancy 
to  prove  that,  by  the  laws  of  Illinois,  minors  are 
not  liable  on  their  general  contracts.  Holmes, 
Brovm  S  Co,  y.  MaUett,  Mor.  82. 


384.  Exemption  from  liability  in  such  cases  is 
a  part  of  the  common  law,  and  the  courts  will 
judicially  take  notice  that  the  common  law  was 
in  force  in  the  State  of  Illinois,  until  the  contrary 
is  established  by  evidence.  IMd.  But  where 
the  defendant  Ae^d  himself  out  as  an  adult  and 
gave  plaintiff  reason  to  believe  he  was  such,  the 
plea  of  infancy  will  not  be  sustained.  Oswald 
<fc  Co.  V.  BrodeHck,  1  Iowa,  380.   See,  Infant." 

385.  Oonditions  precedent.  A  failure  to  con- 
vey, or  of  an  offer  to  convey,  is  no  bar  to  an 
action  on  a  negotiable  note  given  in  consideration 
for  the  purchase  of  the  land.  The  contracts 
are  independent.     Woods  <fc  Ilobart  v.  Morgan, 

Mor.,  179. 

386.  But  when  a  promissory  note  is  g^ven  for 

the  price  of  land  sold,  and  by  the  contract  a  deed 
of  the  land  is  to  be  executed  on  payment  of  the 
note,  in  an  action  on  the  note  by  the  payee,  he 
must  prove  that  he  has  made  and  tendered,  or 
offered  to  make  and  tender,  a  deed  for  the  land, 
unless  such  tender  has  been  waived  by  the 
defendant.     ScTwol  District  No.   Two,  etc.,   v. 

Rodgers,  8  Iowa,  316. 

387.  A  verbal  agreement  between  the  maker 
and  payee  of  a  promissory  note,  that  if  the 
maker  will  procure  a  conveyance  to  be  made  of 
a  piece  of  land  by  a  third  person  to  the  payee, 
the  note  shall  be  given  up,  is  not  a  contract  for 
the  sale  of  land,  within  the  statute  of  frauds, 
and  when  accompanied  by  evidence  that  a  deed 
of  conveyance  has  been  accordingly  procured 
and  tendered,  is  admissible  in  evidence  as  a 
defense  to  an  action  in  the  note.    Bannon  v. 

Beam,  9  Iowa,  395. 

388.  Order.  Where  a  defendant  draws  an 
order  in  favor  of  the  plaintiff,  under  an  agree- 
ment that  the  plaintiff  shall  not  proceed  in  the 
collection  of  the  money  due  the  plaintiff  until 
the  money  is  actually  paid  upon  the  order,  it  was 
held,  that  if  the  money  was  not  paid,  the  plain- 
tiff was  entitled  to  a  j  udgment  without  deliver- 
ing up  or  canceling  the  order.  Humphreys  v. 
Humphreys  <Sk  Co.,  Mor.,  359. 

389.  Rescission  of  title  bond.  In  an  action 
on  a  promissory  note,  given  in  part  payment  for 
land,  a  reservation  in  the  title  bond,  that  the 
first  installment  shall  be  forfeited  and  the  con- 
tract of  bargain  and  sale  rescinded,  if  the 
remaining  notes  are  not  paid  when  due,  does 
not  constitute  a  defense.  The  forfeiture  and 
rescission  are  at  the  option  of  the  plaintiff.  Clark 
V.  CLoughlin,  Mor.  375. 
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390.  Ooverture.  The  defendant  executed  the 
note  which  was  the  cause  of  action,  as  a  feme 
sole,  when  she  was  in  fact  a  feme  catert,  living 
apart  from  her  husband.  The  plaintiff  knew  of 
the  fact  of  marriage.  Held,  that  the  coverture 
was  a  defense  to  the  note.  Painter  v.  Weathers- 
ford,  1  G.  Gr.  97. 

See  Husband  akd  Wife. 

391.  UnsatiBfied  Judgment.  An  unsatisfied 
judgment  against  one  of  the  makers  of  a  joint 
and  several  note,  is  no  bar  to  an  action  against 
the  other.    Harlan  v.  Berry,  4  G.  Gr.  213. 

392.  Agreement  to  look  to  another  for  pay- 
ment. Where,  in  an  action  on  a  promissory 
note,  the  maker  answered,  admitting  the  exe- 
cution of  the  note,  but  denving  the  indebtedness, 
and  alleging  thtit  one  T.,  being  indebted  to  the 
defendant  in  the  sum  of  $1,500,  a  contract  was 
entered  into  between  the  defendant,  the  plain- 
tiffs and  said  T.,  to  the  effect  that  said  T.  as- 
sumed the  payment  of  said  note  at  maturity, 
agreeing  to  charge  to  defendant's  account  the 
amount  thereof,  the  plaintiff  agreeing  to  look 
to  T.,  and  to  him  alone,  for  the  payment  of  said 
note,  and  to  release  the  defendant  from  the  pay- 
ment of  the  same ;  tliat  said  contract  was  not 
in  writing.  Held,  on  demurrer,  1.  That  the  an- 
swer did  not  show  a  complete  agreement  be- 
tween all  the  parties.  2.  That,  although  the 
plaintiff  might  resort  to  T.,in  the  first  instance, 
so  far  as  regarded  his.  promise,  yet  until  T.  had 
paid  the  note,  the  defendant  could  not  success- 
fully plead  the  contract.  Burrows  et  al.  v.  Bob- 
inson,  7  Iowa,  100. 

393.  Suit  before  maturity :  interest.  In  an 
action  on  a  note,  before  the  maturity  thereof, 
under  an  agreement  authorizing  such  action 
upon  the  failure  of  the  maker  to  secure  by  a 
day  certain;  held,  that  the  defendant  is  enti- 
tled to  an  abatement  of  the  interest  included  in 
the  note,  pro  tanto,  Boberts,  Kerr  6b  Go.^  v. 
Waters,  9  Iowa,  534. 

394.  Fraud.  In  such  an  action  the  defendant 
may  show  either  that  the  alleged  cotempora- 
neous  agreement  was  obtained  by  fraudulent 
representations  or  inducements,'  or  that  in  fact 
it  was  made  after  the  note  was  executed,  and 
without  consideration.  Ibid. 

395.  The  statutory  provision  declaring  that 
fraud  may  be  set  up  against  a  note  in  the  hands 
of  an  innocent  assignee,  does  not  apply  to  a  note 
assigned  before  tliat  statute  took  effect.     Sucli 


defense  is  not  available  in  the  absence  of  stat- 
utes on  that  subject.  Temple  v.  Hayes  &  Hen- 
dershott,  Mor.  9. 

396.  Surety:  evidenoe.  One  of  the  joint, 
or  joint  ^and  several  makers  of  a  promissory 
note,  may  in  an  action  at  law  thereon  show  by 
evidence,  aliunde,  that  he  was  surety  for  his  co- 
maker, and  that  that  fact  was  known  to  the 
payee.    Kettey  v.  GxUespie,  12  Iowa,  55. 

397.  The  consideration  of  a  promissory 
note  may  be  inquired  into  as  a  defense  to  an 
action  thereon,  if  the  plaintiff  takes  it  even  for 
value  after  it  is  due.  Barlow  A  Townsend  v. 
8coU*s  Administrators,  12  Iowa,  63. 

398.  Statute  construed.  This  general  rule  is 
not  changed  by  the  provision  of  section  15  of 
chapter  45  of  the  Laws  of  1855,  and  the  fact  that 
the  consideration  of  a  note  was  intoxicating 
liquors,  sold  in  violation  of  said  chapter,  may  be 
pleaded  as  a  defense  to  an  action  thereon  by  an 
indorsee  or  assignee  who  took  it  after  maturity. 

Ibid. 

399.  Accommodation  note.  That  an  indorse- 
ment of  a  promissory  note  was  made  for  the 
accommodation  of  the  plaintiff,  and  without  con- 
sideration, may  be  shown  as  a  defense  in  an 
action  between  the  parties.  Sherman  v.  Elder 
et  al.,  12  Iowa,  433. 

400.  Breaoh  of  waranty.  A  breach  of  war- 
anty,  entered  into  by  the  vendor  of  a  patent 
right,  in  the  sale  of  such  right  may  be  shown 
as  a  defense  to  an  action  on  notes  executed  in 
payment  therefor.  Howes  v.  Twogood  et  al.,  12 
Iowa,  582.  , 

401.  Failure  of  title.  In  an  action  for  the 
purchase-money  of  real  estate,  it  is  competent 
for  the  defendant  to  show,  as  a  defense,  tliat 
the  property  is  so  incumbered  that  it  is  impos- 
sible for  the  plaintiff  to  make  a  good  and  per- 
fect title  thereto,  in  accordance  with  the  terms 
of  his  bond.  Lyon  v.  Day,  15  Iowa,  469,  fol- 
lowing Lyon  V.  (TKell,  14  Ibid.,  233.  But  where 
a  conveyance  has  been  executed,  failure  of  title 
will  not  support  a  plea  of  failure  of  consider- 
ation.   Brandt  v.  Foster,  5  Iowa,  287. 

402.  Quaranty :  demand  and  notice.  A  fail- 
ure to  make  demand  and  give  notice  of  non- 
payment is  not  a  defense  to  an  action  on  a  guar- 
anty in  the  absence  of  a  showing  that  the  de- 
fendant has  suffered  prejudice  by  reason  there- 
of.    WelUr,  adm'r,  v.  Howes,  19  Iowa,  443. 
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403.  Aooommodtttlon  Indoner :  release  of  in- 
doner.  When,  in  an  action  by  the  indorsee 
and  holder  6t  a  piomis8or7  note,  the  alleged 
consideration  of  indorsement  was  the  release  of 
another  indorser,  the  fact  that  the  defendant 
was  an  accomodation  indorser  for  the  plaintiff 
and  had  no  knowledge  of  the  release  of  the  in- 
dorser, is  a  sufficient  defense.  Lamed  ▼.  Ogilby, 
20  Iowa,  410. 

40^  Defense  fay  drawer:  applioatioii  of 
limdfl.  Where  a  bank,  being  the  holder  of  a 
bill  of  exchange,  levied,  under  a  judgment  on 
another  claim,  upon  certain  property  of  the  ac- 
ceptor, which,  being  claimed  by  third  parties, 
was  released  by  the  sheriff  upon  the  failure  of 
the  plaintiff  to  furnish  the  indemnity  bond  de- 
manded by  him,  and  afterward  sold  by  the 
debtor  as  his  own  property  and  a  check  received 
by  him  therefor  on  said  bank  ;  held,  that  these 
facts  did  not  make  it  incumbent  on  the  bank  to 
control  the  application  of  the  funds  represented 
by  said  check  thus  held  by  the  acceptor  to  the 
payment  of  said  bill  of  exchange,  nor  enable 
the  drawer  to  claim  as  a  credit  thereon  the 
amount  of  such  check.  First  National  Bank 
of  MhrshaiUown  v.  Owen  et  al.,  23  Iowa.  185. 

405.  Addition  of  party  after  delivery. 
Where  a  note  has  been  fully  executed,  com- 
pleted and  delivered  to  the  payee,  the  addition 
of  another  maker  at  the  instance  of  the  payee, 
and  without  the  knowledge  of  the  other  makers, 
operates  to  discharge  the  latter.  HaU^  adm*Xf  v. 
MeHenry,  19  Iowa,  621. 

406.  belbre  delivery.    8enMe,  that  the 

same  rule  does  not  apply  where  the  additional 
makers  are  added  before  the  delivery  of  the 
note  and  without  the  knowledge  of  the  payee. 
But  if  the  note  shows  upon  its  face  that  there 
were  bat  two  makers,  one  the  principal,  the 
other  a  surety,  while  the  note  was  signed  by 
two  sureties,  and  the  payee  has  notice  tliat  the 
name  of  one  surety  was  added  without  the  con- 
sent of  the  other,  it  would  avoid  the  note.  Jlnd. 

407.  Interpoeition  of  defense  against  third 
party  beneficially  interested.  Where  in  an 
action  on  a  promissory  note  in  the  name  of  the 
payee,  it  appears  that  a  third  person  is  benefici- 
ally interested  in  the  debt,  the  defendant  may  be 
let  in  with  any  defense  he  may  have  against  the 
third  person  so  beneficially  interested,  although 
the  suit  is  brought  in  the  name  of  the  person 
having  the  legal  title  to  the  note.  Farwell  v. 
TyUr,b  Iowa,  585. 

20 


408.  Invalid  assignment.  In  an  action  by 
the  indorsee  against  the  maker  of  the  note,  he 
may  interpose  any  defense  that  he  has  against 
the  payee,  if  he  is  able  to  show  that  the  sup- 
posed transfer  did  not  pass  the  ownership  of  the 
note ;  as  that  the  consideration  therefore  was 
illegal  or  has  wholly  failed.  Pearson  ▼.  Cum- 
mings,  28  Iowa,  345. 

409.  Post  stamping:  notice  thereoi  Where 
the  holder  of  a  promissory  note,  issued  without 
a  stamp  but  afterward  stamped  without  author- 
ity, received  it  with  notice  of  these  facts,  they 
may  be  properly  pleaded  against  him  as  a  de- 
fense in  an  action  on  the  note.  The  case  of 
Blaekwell  v.  Denie,  28  Iowa,  63,  distinguished 
from  the  present  one.  First  National  Bank  of 
Centerville  v.  Dougherty ,  29  Iowa,  260. 

410.  But  the  defense  that  a  note  was  not 
stamped  until  after  it  was  issued  is  not  avail- 
able against  a  bona  fide  holder,  who  received 
it  in  ignorance  of  that  fact.  Following  Black- 
tnll  V.  Dennie,  28  Iowa,  63 ;  Sperry  v.  Horr,  32 
Iowa,  184. 

411.  Forgery:  innocent  holder.  Where  a 
person  writes  his  name  on  a  blank  piece  of 
paper,  to  be  used  for  the  purpose  of  identifying 
his  signature,  and  the  person  to  whom  given, 
without  the  knowledge  of  the  other,  writes  over 
such  signature  a  promissory  note,  which  is 
negotiated  before  maturity  to  an  innocent  holder, 
it  will  be  h£ld  that  the  instrument  is  a  forgery, 
and  the  holder  not  entitled  to  recover.  CauUeins 
V.  WhiAer,  29  Iowa,  495. 

412.  Aocommodation  maker.  It  is  no  de- 
fense in  an  action  on  a  promissory  note  by  an 
indorsee  thereof,  that  the  defendants  were  ac- 
commodation makers,  though  it  was  received 
by  the  plaintiff  with  knowledge  of  that  fact,  it 
it  was  taken  in  good  faith  and  for  value  in  the 
usual  course  of  business.  Winters  et  al.  v.  The 
Home  Insurance  Co,  et  al.,  30  Iowa,  171,  and 
cases  to  the  same  point  in  section  276  ante, 

413^  Negotiation  by  maker.  Nor  would  the 
fact  that  the  note  was  negotiated  to  the  plaintiff 
by  one  of  the  makers,  who  was  the  real  debtor, 
instead  of  the  payee,  change  the  rule.    Ibid. 

41^  Usury:  diaoount  of  accommodation 
paper.  The  bona  fide  purchase  of  an  aceom- 
modation  note,  by  a  person  ignorant  of  the 
character  of  the  paper,  for  a  less  sum  than  its 
face,  or  at  a  greater  rate  of  discount  than  legal 
interest,  is  not  a  usurious  transaction  ;  and  the 
defense  of  usury  is  not  available  by  the  maker 
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in  an  action  against  him  04  the  note  by  such 
holder.    Dickerman  v.  Day  et  al.,  12  Iowa,  444. 

416.  Dbooont  of  note  no  defenae.  A  bona 
fide  indorsee  of  negotiable  paper  is  entitled 
to  recover  the  full  amount  thereof,  without  re- 
gard to  the  sum  paid  therefor.  The  National 
Bank  of  Michigan  v.  Green,  33  Iowa,  140. 

416.  Fraud:  negligence.  The  fact  that  a 
person  was  induced  to  sign  his  name  as  surety 
to  a  negotiable  note,  without  reading  it,  under 
the  representations  of  the  maker  that  it  was 
payable  to  a  bank,  when  it  was,  in  fact,  payable 
to  an  individual,  constitutes  no  sufficient  defense 
to  the  note  in  an  action  thereon  by  the  payee, 
when  it  does  not  appear  that  he  had  any  knowl- 
edge of  the  alleged  fraud.  Wright^  Dryden  <fc 
Co.  V.  Flinn,  38  Iowa,  159. 

417. . Where  one  of  two*  innocent  parties 

must  suffer, that  one  must  bear  the  injury  whose 
carelessness  or  acts  have  been  instrumental  in 
producing  it.*  Ibid. 

418.  Principal  and  agent.  In  an  action  on  a 
promissory  note  it  appeared  that  the  defendant 
executed  the  note  for  property  bid  in  by  him  at 
an  administrator's  sale  as  the  agent,  and  in  the 
absence  of  his  principal ;  that  this  agency  was 
known  to  the  administrator ;  that  the  defendant 
executed  the  note  at  his  request  and  under  the 
agreement  that  the  administrator  would,  when 
defendant's  principal  returned,  obtain  his  'sig- 
nature to  the  note  and  release  defendant.  He 
did  procure  the  principal's  signature,  but  failed 
to  release  defendant.  Held,  that  the  facts  shown 
presented  a  good  defense  as  against  the  original 
payee  or  an  indorsee  after  maturity.  MeNittv. 
Helm,  33  Iowa,  842. 

419.  Infirmities :  notice.  Notice  on  the  part 
of  an  indorsee  of  a  promissory  note,  at  the  time 
of  his  purchase,  that  the  same  was  fraudulently 
obtained  of  the  maker,  constitutes  no  defense 
to  his  right  to  recover  in  an  action  thereon,  if 
his  immediate  indorser  was,  at  the  time  of  his 
transfer  of  the  note  to  plaintiff,  a  bovxi  fide 
holder,  having  no  notice  of  the  fraud.  Simon 
v.  Merritt,  33  Iowa,  537. 

See  further  as  to  defense  of  fraud  and  other 
latent  defenses,  sub-title  VL,  Rights  op  Hold- 
ers IN  Good  Faith  and  for  value. 

6.  Payment. 

420.  Payment  of  a  non-negotiable  note  to 
the  payee,  after  commencement  of  the  action, 
in  the  name  of  such  payee,  for  the  use  of  the 


assignee,  is  made  at  the  peril  of  the  maker. 
Hickok  dk  Boss  v.  Labussier,  Mor.  115. 

421.  Penalty.  A  note  promising  a  pay- 
ment of  |75,  **  on  or  before  the  15th  of  April 
next,"  with  the  condition, "  if  paid  by  the  first 
of  April,  $50  shall  discharge  the  note."  Held, 
that  an  indorsement  of  $55.50  on  the  9th  of 
April,  did  not  satisfy  the  note.  Holland  v. 
Vanard,  3  G.  Qr.  239. 

422. The  failure  to  pay  by  the  time  stip- 
ulated made  the  penalty  binding,  and  added 
that  amount  to  the  indebtedness.  Ibid. 

423.  Payment  by  order.  WJiere  the  maker 
of  a  promissory  note  gave  to  the  payee  an  order 
on  a  third  party,  with  an  agreement  that  if 
collected,  it  should  be  applied  on  the  note,  and 
the  payee  delivered  up  the  order  to  the  drawee, 
and  took  his  note  for  the  amount  thereof,  pay- 
able to  himself  at  a  future  time  fixed,  it  was 
?ield  that  the  drawer  was  entitled  to  credit 
on  his  own  note,  though  the  note  executed  by 
the  drawee  was  not  collected.  Tattle  v.  Chorp- 
man  et  al.,  19  Iowa,  437. 

424.  Payment  in  currency  to  an  agent  Or- 
dinarily, the  holder  of  a  promissory  note  is  not 
bound  to  receive  in  payment  of  the  same  any 
thing  but  money  or  coin,  at  its  true  value,  and, 
if  the  holder  is  a  mere  agent,  he  has  no  right, 
unless  specially  authorized  so  to  do,  to  accept 
any  thing  else  in  lieu  of  money.  Graydon, 
Swannick  4b  Co.  v.  Patterson  dk  Co.,  18  Iowa,  256, 
Story  on  Prom.  Notes,  §§  389, 115 ;  Jackson  v. 
Bartlett.S  Johns.  361 ;  KeUogg  v.  GUbert,  10  Ibid. 
220;  Caster  v.  Tolcot,  10  Verm.  471;  McCar- 
ver  V.  Nealey,  1  G.  Gr.  360 ;  2  Pars,  on  Cont. 
126,  note  b. 

426. A  payment  in  currency  to  the  holder, 

who  was  the  collecting  agent  of  the  payee  of  a 
promissory  note,  of  a  sum  equal  to  the  amount 
due  thereon,  does  not,  when  not  controlled  by 
some  custom  known  to,  or  some  authority  con- 
ferred or  ratified  by,  the  principal,  operate  to 
discharge  the  note.  Ibid. 

426.  Maturity  of  demand  note.  A  payment 
of  a  portion  of  a  note  due  on  demand  is  an  ad- 
mission that  the  note  is  due  at  the  time  of  such 
payment,  and.  in  the  absence  of  any  prior  de- 
mand, interest  will  be  computed  on  the  balance 
remaining  unpaid  from  the  date  of  such  pay- 
ment. Bayliss,  for  the  use  of  Gooding,  v.  Pear- 
son et  al.,  15  Iowa,  279.  Compare  with  Hughes 
V.  Montey,  24  Iowa,  499. 
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427.  Payment  by  note  of  third  person.  The 
receipt  by  the  payee,  from  the  maker  of  a  prom- 
issory note,  of  the  note  of  a  third  person,  will 
be  deemed  a  conditional  and  not  an  absolute 
satisfaction  of  the  original  debt  or  note  of  the 
maker,  unless  otherwise  agreed  between  the 
parties.  Kephart  v.  ButeJier  et  a/.,  17  Iowa,  240. 
(Citing  Story  on  Notes,  §  404 ;  Hoel  v.  Murray, 
3  Kern.  167  ;  Olenn  v.  Smith,  2  Gil.  and  J.  494 ; 
WhUbeck  v.  Van  Ness,  11  Johns.  406,  and  cases 
cited ;  McCanneU  v.  Stettinius,  2  Oilman,  707 ; 
State  y.  lUsborough,  2  Rich.  (Law)  241 ;  Johnson 
T.  Weed,  9  Johns.  310 ;  Muldon  v.  Whitlock,  1  Cow. 
306,  and  cases  cited  ;  2  Pars.  Bills  and  Notes 
153, 155).  And  see  Qower  v.  HoUoway,  13  Iowa, 
154 ;  Lyon  v.  Noi-thrup,  17  Ibid.  814 ;  Bum- 
heimerBros  v.  HaH,  27  Ibid.  19. 

428.  The  delivering  up  of  the  old  note  by  the 
plaintiff  is  not  oonclusiye  evidence  that  he  re- 
ceived the  new  or  substituted  note  in  absolute 
payment.  (Citing  Oleott  v.  Bathbone,  5  Wend. 
492 ;  Morgan  v.  BUzenberger,  3  (Jill.  [Md.]  350 ; 
Pratt  v.  FooU,  12  Barb.  209).  Kephart  v. 
Butcher,  supra. 

429.  The  fact  that  the  defendants  indorsed 
it,  and  guaranteed  it,  although  verbally,  is  evi- 
dence to  show  that  the  plaintiff  did  not  take  it 
in  absolute  payment,  and  at  his  risk.  (Citing 
Monroe  v.  Moff,  5  Denio,  360 ;  W?iUbeek  v.  Van 
Ness,  11  Johns.  409).    Ibid. 

430.  Indorsement :  neglect.  When  the  payee 
of  a  promissory  note  receives  from  the  maker 
an  unmatured  negotiable  note,  payiable  to  such 
maker,  and  indorsed  by  him  in  blank  to 
such  payee,  in  conditional  payment  of  the 
original  note,  a  failure  to  duly  present  the  sec- 
ond note  for  payment,  and  g^ve  notice  of  non- 
payment to  the  indorser,  will  not  operate  as 
absolute  satisfaction  of  the  original  note,  if  the 
party  thus  receiving  the  note  can  affirmatively 
and  clearly  show  that  the  indorser  sustained  no 
actual  damage.    Ibid, 

431.  Bvidenoe  of  jiayment.  When  a  cus- 
tomer of  a  bank  executed  his  promissory  note 
to  the  bank,  and  the  same  was  assigned  before 
maturity,  but,  not  being  paid,  was  protested, 
and  the  maker  afterward  continuing  business 
with  the  bank,  drew  his  check  for  the  amount 
of  the  note,  it  was  held,  in  an  action  between 
the  maker  and  the  payee,  of  the  note  that 
possession  of  both  the  note  and  the  check  was 


prima  facie  evidence  of  the  payment  of  the  note. 
Burrows  <fc  Prettyman  v.  Cook  4b  Sargent  et  al., 
17  Iowa,  436. . 

432.  Presumption  of  matnxity.  While  the 
fact  of  payment  of  part  of  a  note  may  be  com- 
petent evidence  to  be  considered  by  a  jury  in 
determining  the  time  of  maturity  of  the  note, 
yet  no  presumption  of  law  arises  therefrom  that 
the  note  was  then  due.  Hughes  v.  Montey, 
24  Iowa,  499.  Compare  with  Baylies,  for  the  use 
etc.,  V.  Pearson  et  al,,  15  Iowa,  279.  Section  426 
ante. 

433.  By  surety  oftmstampednota.  Where 
one  standing  in  the  relation  of  surety  paid  the 
debt  to  the  creditor  in  an  unstamped  note,  which 
the  creditor  accepted  in  payment ;  iheld,  that 
the  principal  debtor  was  liable  to  the  surety  for 
the  amount  thus  paid.  Whether  the  note  thus 
accepted  in  payment  can  be  collected  or  not  is 
a  consideration  for  the  creditor,  into  which  the 
principal  debtor  cannot  inquire.  Hardin  v. 
Branner,  25  Iowa,  365. 

434.  Defense  of  payment  against  persons 
holding  by  mere  delivery.  Pending  an  action 
of  divorce  by  a  husband  against  his  wife,  it 
was  agreed  between  them  that  if  he  would  let 
her  have  the  note  of  a  third  party  held  by  him, 
she  would  interpose  no  defense.  Pursuant  to  the 
agreement,  the  note  was  delivered  to  the  wife. 
Afterward,  however,  she  did  interpose  her 
defense,  and  obtained  an  order  for  temporary 
alimony.  Subsequently,  the  maker  of  the  note 
paid  the  amount  thereof  in  full  to  the  husband, 
and  took  his  receipt  therefor.  Held,  m  an  action 
on  the  note  by  the  wife  against  the  maker,  that 
she  was  not,  under  the  circumstances,  entitled 
to  recover.     Pearson  v.  Cummings,  28  Iowa,  345. 

435.  Burden  of  proo£  On  a  plea  of  payment 
the  burden  of  proof  is  on  the  defendant.  Peek 
V.  HendersJiott,  14  Iowa,  40. 

486.  Presumption  of  payment.  The  fact 
that  a  lost  note  has  been  overdue  a  little  more 
than  five  years  raises  no  presumption  of  pay- 
ment or  non-existence.  Nash  v.  Gfibson,  16 
Iowa,  305. 

e.  Set-off. 

437.  Partnership  debt  Where,  upon  a  disso* 
lution  of  partnership,  one  member  of  the  firm 
executes  to  another  member  a  promissory  note 
for  the  amount  found  to  be  due  him  on  settle* 
ment,  and  subsequently  pays  a  debt  of  the  firm 
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not  included  in  the  settlement,  in  a  suit  on  the 
note,  the  maker  may  plead  as  a  set-off  the  pay- 
ment of  such  partnership  debt,  and  require  the 
other  partner  to  contribute  his  portion  of  the 
amount  thus  paid,  and  this  without  showing  an 
agreement  on  the  part  of  the  defendant  to  con- 
tribute to  the  payment  of  such  debt.  FarweU  v. 
Tyler,  5  Iowa,  585. 

438.  Braaoh  of  warranty :  damages  sustained 
by  reason  of  a  breach  of  warranty  of  property 
may  be  pleaded  as  a  set-off,  in  an  action  on  a 
promissory  note  executed  therefor ;  the  maker 
of  the  notes,  who  is  also  the  warrantee,  will  not 
be  driven  to  a  separate  action.  Danahtts  v. 
Prasser  db  Jones^  10  Iowa,  276. 

439.  Setoff  agamst  assignor.  In  an  action 
by  the  assignee  of  a  note  duly  assigned,  the  de- 
fendant cannot,  while  the  action  thus  stands, 
litigate  a  set-off  against  the  assignor  by  simply 
averring  that  he  is  the  real  party  in  interest. 
Lewi*  V.  Denton,  18  Iowa,  441. 

440.  A  set-off  is  not  a  defense  ;  it  is  the 

defendant's  cause  of  action  against  the  plaintiff. 
LeuM  V.  Denton,  13  Iowa,  441 ;  Ways  v.  Lamb, 
15  Ibid.  80. 

441.  Damages  sustained  by  a  school  district 
by  reason  of  the  non  performance  of  a  contract 
for  the  erection  of  a  school-house  cannot  be  set 
up  as  a  defense  to  an  action  on  a  note  upon 
which  the  district  was  not  liable.  Baylies,  for 
the  use  of  Gooding,  v.  Pearson  et  al.,  15  Iowa, 
279. 

See,  further,  sub-title  VI.,  Rights  op  Hold- 
ers IN  Good  Faith  and  for  Value,  ante. 

d.  Failure  of  consideration, 

442.  Suit  by  payee,  for   use  of  Indorsee. 

Where  suit  is  brought  in  the  name  of  the  payee 
for  the  use  of  the  indorsee  of  a  promissory  note, 
the  maker  may  set  up  want  of  consideration. 
Long  V,  Long,  Mor.  43. 

443.  Under  statutes  of  1843.  Under  the 
statute,  failure  of  consideration  or  fraud  can  be 
set  up  as  a  defense  to  a  promissory  note.  George 
I^olan  V.  GiUespie,  1  G.  Gr.  421.  (See  Rev.  stat. 
1843,  §§  5  and  6.) 

44^  Several,  or  Joint  and  several  note.  One 
of  two  makers  of  a  several,  or  a  joint  and  sev- 
eral note  cannot  avoid  payment  for  a  want  of 
consideration,  by  showing  that  the  other  maker 
of  the  note  received  the  entire  consideration 


from  the  payee.    Myers  ▼.  Sunderland,  4  G.  Gr. 
567. 

446.  Former  a^fndication.  Failure  of  a 
consideration  was  set  up  as  a  defense  to 
an  action  by  the  assignee  upon  a  negotiable 
promissory  note,  to  which  the  plaintiff  replied, 
averring  former  adjudication  of  the  matters 
set  up  in  the  defense,  in  an  action  between  the 
payee  of  the  note  and  the  present  defendant, 
which  replication  was  denied  by  the  defendants 
and  sustained  by  the  proof,  ffeld^  that  the  ad- 
judication  set  up  was  a  bar  to  the  defense. 
Taylor  v.  W,  &  A.  Chambers,  1  Iowa,  124. 

446.  Failure  of  title.  When  in  an  action  on 
a  promissory  note,  the  answer  to  the  petition 
alleged  that  the  consideration  of  the  notes  was 
a  bond  for  the  conveyance  of  certain  real  estate 
on  the  payment  of  the  notes  and  bond,  the 
property  therein  described  was  so  encumbered 
by  judgments  against  the  plaintiff,  that  it  was 
beyond  his  power  to  perform  his  agreement. 
It  was  held  that  the  defense  was  a  valid  one, 
and  that  a  demurrer  thereto  should  have  been 
overruled.    Lyon  v.  Okell,  14  iowa,  223. 

447.  Cannot  be  pleaded  after  ezeontion  of 
deed.  In  an  action  on  a  promissory  note  given 
for  the  purchase-money  of  real  estate,  it  is  not 
sufficient  in  a  plea  of  failure  of  consideration, 
to  allege  merely  a  failure  of  title  to  the  land 
conveyed.  Brandt  v.  Foster  et  al,,  5  Iowa,  287 ; 
Griffey  v.  Payne,  Mor.  68. 

448.  But  eviction  may  be  pleaded.  But  if 
there  has  been  an  eviction,  such  fact  may  be 
pleaded  as  a  defense,  by  setting  out  the  cove- 
nants, the  breach,  and  the  damages.  Ibid. 

449.  Failure  of  lessor's  title  may  be  shown. 
In  an  action  on  a  promissory  note,  it  is  compe- 
tent for  the  defendant  to  allege,  and  prove  that 
the  note  was  executed  in  consideration  of  the 
lease  of  certain  premises,  and  that  at  the  time 
of  the  execution  the  plaintiff  was  not  entitled 
to  the  possession  of  the  demised  premises,  and 
that  defendant  never  took  the  possession  under 
him.  The  defendant  in  such  an  action  does  not 
occupy  the  position  of  a  tenant  denying  the  title 
of  his  lessor.  Andrews  v.  Woodcock,  14  Iowa, 
397. 

For  evidence  in  action  on  bills  and  notes,  see 
Evidence  ;  for  pleadings  therein,  see  Plead- 
INGB ;  for  decisions  relating  to  sureties  on 
notes,  see  Principal  and  Surety;  see  also 
Alteration  of  Written  Instruments  : 
Assignment;  Action. 
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BZZX  OF  RBVCDW. 

1.  Qeneral  rule.  A  final  decree  cannot  be 
changed,  altered  or  reversed,  except  upon  appli- 
cation by  bill  or  petition  for  cause,  to  the  court 
which  rendered  the  same,  or  to  an  appellate 
ooort.    Deed»  v.  Deedi,  1  G.  Gr.  394. 

2.  Bill  to  vacate  judgment.  A  bill  to  vacate 
a  judgment  of  partition  for  fraud,  may  be  in 
the  nature  of  a  bill  of  review,  and  may  be  de- 
murred to  for  want  of  equity.  DeLouia  et  al,  v. 
Meek  et  al.,  2  Q.  Gr.  55. 

3.  I>ecree  in  ohanoery :  error.  On  a  bill  to 
review  a  decree  in  chancery,  on  the  ground  that 
error  is  apparent  on  the  face  of  the  decree,  the 
decree  is  to  be  treated  as  including  the  bill,  an- 
swer and  other  proceedings — except  the  evi- 
dence at  large — and  they  may  be  looked  into 
for  the  purpose  of  ascertaining  whether  the 
alleged  erjror  exists.  8aum  et  al.  v.  Stingley  et 
oL,  3  Iowa,  514. 

4.  In  such  a  case,  it  is  not  permitted  to  go  in- 
to the  evidence  at  large,  either  to  support  the 
decree  or  to  sustain  an  objection  to  it.  Ibid. 

6.  Where  it  was  claimed  on  a  bill  of  review 
that  the  decree  was  void  on  the  face  of  it,  by 
the  statute  of  frauds,  and  where  the  record 
showed  that  there  was  payment  of  the  pur- 
chase-money, and  possession ;  held,  that  the  bill 
was  properly  dismissed,  for  want  of  equity. 
Ibid. 

6.  Defective  averments.  After  a  final  decree, 
defective  averments  in  the  bill  as  to  the  time  and 
circumstanoes,  are  not  of  such  a  substantial 
character  that  they  can  be  reached  by  a  bill  of 
review.    Ibid. 

7.  When  filed.  A  bill  of  review  can  be  filed 
only  after  the  final  decree.  .  McGregor  v.  Gard- 
ner, 16  Iowa,  538. 

8.  When  hill  will  lie  in  supreme  court.  Will 
%  bill  of  review  lie  in  the  supreme  court  for 
errors  upon  the  face  of  a  decree  ?    ();aere.  Ibid. 

9.  In  diatziot  coorL  The  district  court  cannot 
sustain  a  bill  of  review,  for  errors  apparent 
upon  the  face  of  a  decree,  which  has  been 
affirmed  or  rendered  by  the  supreme  court. 
Ibid. 

la  Nature  of  bill  of  review.  A  bill  of  re- 
view, based  upon  new  matter,  requiring  addi- 
tional testimony  is  so  far  in  the  nature  of  an 
original  proceeding,  that  the  supreme  court  can- 
not originally  entertain  it.  Ibid 


11.  Bill  based  on  newly  discovered  evidence. 

Would  a  bill  of  review,  based  upon  newly  dis 
covered  facts,  be  sustained  by  the  district  court 
after  an  affirmance  of  the  decree  on  appeal  in 
the  supreme  court  f  Ibid. 

la  When  bill  wiU  not  be  sustained.  A  bill 
of  review,  or  in  the  nature  of  a  bill  of  review, 
on  the  ground,  claimed  to  be  apparent  on  the 
face  of  the  record,  that  the  decree  complained 
of  was  rendered  pro  confetso,  without  evidence, 
is  not  sustained  where  it  is  recited  in  the  decree 
that  the  cause  was  heard  upon  evidence. 
Barnes  v,  Anderson,  19  Iowa,  71. 

13.  Parties  to  bill,  In  a  bill  to  set  aside  a 
default  and  decree,  other  parties  connected  with 
the  plaintiff  by  separate  and  unrelated  equities 
cannot  be  joined  with  the  defendant.  Ibid. 

14.  When  it  will  not  lie.  A  bill  of  review 
will  not  lie  after  appeal  to  and  final  decree  in 
the  supreme  court,  upon  the  ground  of  newly 
discovered  evidence  which  is  merely  cumulat- 
ive.   KinseU  v.  Feldman,  28  Iowa,  497. 

16. Nor  would  a  bill  of  this  character  lie 

in  such  a  case,  even  if  the  evidence  were  not 
cumulative.    Per  Wright,  J.    Ibid. 


BZLI.  OF  BALB. 

See  Sales  of  Pbrbokal  Propbrtt. 


BOARD  OF  CANVASSERS. 

See  Elections. 


BOARD  OF  BDUOATION. 

See  CoNSTiTXJTiONAL  Law. 


OF  BX7FBRV1SOR8. 

See  County. 


BOATS  AND  VBSSBL& 

1.  Pleadings.  A  complaint  against  Ji  boat 
under  the  statute,  should  aver,  in  substance, 
that  it  was  navigating  the  waters  of  the  State, 
at  the  time  of  the  liability  ;  but  it  is  sufficient 
after  pleading  over,  if  the  complaint  allege  that 
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the  contract  was  made,  at  a  town  within  the 
State,  by  the  master  or  clerk  of  the  boat.  Steam- 
hoot  Kentucky  v.  Brooke  et  cU.,1  G.  Qr.  398. 

2.  In  an  action  against  a  barge  for  labor  and 
materials  famished,  a  petition  which  alleges 
that  such  labor  and  materials  were  furnished  at 
the  instance  and  request  of  the  said  barge,  is 
sufficient.  Weet  db  Co.  v.  Barge  Lady  FVankUn, 
2  Idwa,  628. 

3.  The  petition  in  such  a  case,  need  not 
allege  that  the  work  was  done,  or  materials  fur. 
nished,  on  a  contract  made  with  the  master, 
agent,  clerk  or  consignee.  Code  section  2130. 
Ihid. 

4.  What  the  plaintiffs  may  be  required  to 
prove,  to  entitle  them  to  recover,  is  a  different 
question,  to  be  determined  by  the  court,  when 
the  evidence  is  before  it.  Ibid. 

6.  Barge.  A  steamboat  is  liable  under  the 
statute  for  the  use  of  a  barge.  Steamboat  Ken- 
tucky V.  Brooke  et  al.,1  Q.  (Jr.  398. 

6.  ZilmitatioiL  The  act  to  provide  for  the  col- 
lection of  demands  against  boats  and  vessels, 
only  authorizes  suits  commenced  within  one 


*  Chapter  120  Code  of  1851,  was  reprinted  as 
chapter  148  of  the  Revision  of  1860,  and  as  chap- 
ter Vi  of  Title  'M  Code  of  1873.  The  following 
sections  embrace  those  referred  to  bj  the  court. 
The  figures  in  brackets  denote  sections  as  they 
stood  in  Code  of  1851.  Those  not  in  brackets 
as  they  stood  in  the  Revision  of  1860. 

Sec.  360a  (2116.)  Any  boat  found  In  the  waters  of 
this  State  is  liable : 

1.  For  all  debts  contracted  by  the  master,  owner, 
affeutj  cleric,  or  consignee  thereof  on  account  of  sup- 
plies lurnished  for  the  use  of  8uch  boat ;  on  account 
of  work  done  or  services  rendered  for  such  bout ;  or 
on  account  of  work  done  or  materials  furnished  In 
building,  repairing,  fltting-out,  furnishing,  or  equip- 
ping such  boat. 

2.  For  all  demands  or  damages  accruing  from  the 
non-performance  or  mal-periorman^'e  ox  any  con- 
tract of  affraightment,  or  any  contract  relative  to 
the  transportation  of  persons  or  property,  entered 
into  by  the  master,  owner,  agent,  olcrk,  or  consignee 
thereof. 

3.  For  all  injuries  to  persons  or  property  by  such 
boat,  or  by  the  officers  or  crew,  done  In  connection 
with  the  business  of  said  boat. 

Sec.  3884.  (2117.)  Claims  growing  out  of  any  of  the 
above  causes  are  liens  upon  the  boat,  its  apparel, 
tackle,  furniture,  and  appendages,  including  barges 
and  liffhters,  if  owned  by  the  owners  of  the  boat,  and 
used  therewith  at  the  time  the  suit  Is  commenced. 

Sec.  3695.  (2118.)  Such  liens  take  preference  of  any 
claims  against  the  boat  Itself  or  any  or  all  of  Its 
owners,  growing  out  of  any  other  causes  than  those 
above  enumerated,  and  as  between  themselves  they 
are  to  be  preferred  in  the  following  order : 

1.  Those  resulting  from  watres  for  services  rendered 
on  board  of  such  boat  within  the  year  then  passed, 
provided  suit  be  commenced  within  twenty  days 
after  the  cessation  of  such  labor. 

2.  Those  resulting  from  contracts  made  within  this 
State. 

3.  All  other  causes. 

Sec.  8606.  (2119.)  Actions  against  boats  under  the 
provisions  of  this  chapter  cannot  be  brought  after 
the  lapse  of  one  year  from  the  time  the  cause  of 
action  accrued. 


year  after  the  cause  of  action  accrued.  This 
limitation  is  absolute  and  jurisdictional,  and 
need  not  be  pleaded.  Newcomb  Y.ihe  Steamboat 
Cl&rmontNo.  2,  8  G.  Gr.  295. 

7.  Rule  of  conirtniotion.  The  steamboat  act 
is  in  derogation  of  the  common  law,  and  should 
be  strictly  construed ;  but  still  in  a  manner  to 
give  full  effect  to  the  remedy.  Ibid. 

8.  Statute  comitrued.  Under  the  act  of  1838, 
authorizing  attachments  against  boats  and  ves- 
sels, the  jurisdiction  of  the  district  court  does 
not  depend  upon  the  strict  regularity  of  the  offi- 
cer's return,  when  the  proceedings  in  other 
respects  were  fully  authorized.  Miller  et  al.  v. 
OaUand,  4  G.  Gr.  191. 

9.  Nature  of  actton.  An  action  against  a 
steamboat,  under  chapter  120*  of  the  Code  of 
1851,  is  a  proceeding  in  rem.  Ham  v.  Steam- 
boat Hamburg y  2  Iowa,  460. 

10.  Jurisdiction.  In  order  to  give  the  court 
jurisdiction  in  such  cases,  it  is  necessary  that 
the  warrant  issue,  and  seizure  of  the  boat  be 
made,  as  required  by  section  2121  of  the  Code 
of  1851.  Ibid. 


Sec.  3697.  (2120.)  The  lien  attaches  from  the  com- 
mencement of  the  suit,  subject  only  to  such  other 
liens  as  are  of  a  preferred  class. 

8ec.  3608.  Any  raft  found  in  the  waters  of  this 
State  shall  be  liable  for  all  debts  contracted  by  the 
owner,  agent,  clerk  or  pilot  thereof,  on  account  of 
work  done  or  services  rendered  for  such  raft. 

8rc.  3699.  Claims  growing  out  of  either  of  the 
above  causes  shall  be  liens  upon  the  raft,  its  tackle 
and  appendages,  for  the  term  of  twenty  days  from 
the  time  the  right  of  action  therefor  accrued. 

Sec.  3700.  The  same  rules  shall  govern,  and  the 
same  process  shall  be  had  to  enforce  the  lien,  that 
Is  prescribed  for  similar  liens  against  boats. 

Hbc.  3701.  (2121.)  The  original  petition  must  be  in 
writing,  sworn  to  and  filed  with  the  clerk  or  Justice 
of  the  peace,  who  shall  thereupon  issue  a  warrant  to 
the  proper  officer,  commanding  him  to  seize  the  boat, 
its  apparel,  tackle,  furniture  and  appendages,  and 
detain  the  same  until  released  by  due  course  of  law. 

Sec.  3703.  (2122.)  The  usual  notice  shall  also  be  issued, 
directed  to  the  boat  by  name,  and  served  upon  the 
master,  owner,  agent,  clerk,  or  consignee  thereof, 
and  if  none  of  them  can  be  found  it  may  be  served 
by  posting  up  a  copy  in  some  conspicuous  part  of 
the  boat.  The  warrant  shall  be  served  according  to 
the  direction  it  contains. 

Sec.  3705.  (2123.)  Any  person  interested  in  the  boat 
may  appear  for  the  defendant  by  himself,  his  agent, 
or  attorney,  and  conduct  the  defense  of  the  suit,  and 
no  continuance  shall  be  granted  to  the  plaintiff  while 
the  boat  is  held  in  custody. 

Sec.  3706.  (2124.)  The  boat  may  be  discharged  at 
any  time  before  final  Judgment  by  the  giving  of  a 
bond  with  sureties,  to  be  approved  by  the  officer 
serving  the  warrant,  or  by  the  clerk  or  Justice  who 
Issued  it,  in  a  penalty  double  the  plaintiff 's  demand, 
conditioned  that  the  obligors  therein  will  pay  the 
amount  which  may  be  found  due  to  the  plaintiff, 
together  with  costs. 

Sec.  3707.  (2125.)  If  Judgment  be  rendered  for  the 
plaintiff  before  the  boat  is  thus  discharged,  aspeclal 
execution  shall  be  issued  against  it.  If  it  have  been 
previously  discharged,  the  execution  shall  issue 
against  the  principal  and  sureties  in  the  bond  with- 
out farther  proceedings. 
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Conflict  of  Liens  •— Ooncarrent  Jurisdiction. 


11.  Oooflict  of  liens.  The  sale  of  a  steam- 
boat under  the  statute  laws  of  Illinois,  does  not 
discharge  such  boat  from  liens  which  have  at- 
tached under  the  laws  of  this  State.  Ogden  v. 
Ogden  et  aL,  13  Iowa,  176 ;  Haight,  Bros  <£*  Co, 
V.  The  Steamboat  Henrietta,  4  Ibid.  472. 

Ii2.  The  seizure  and  sale  of  a  steamboat, 
under  the  laws  of  the  State  of  Missouri,  will 
not  divest  the  lien  of  a  citizen  of  the  State 
of  Iowa,  for  supplies  furnished  such  boat,  while 
navigating  the  waters  of  this  State.  Haight 
Bro.  db  Co,  v.  The  Steamboat  Henrietta,  4  Iowa, 
472. 

13.  Fkioxlty  of  lien :  date.  The  date  of  a 
note  given  for  services  on  a  steamboat,  is  not 
conclusive  that  the  services  were  rendered  at  or 
before  such  date,  so  as  to  give  priority  of  lien 
for  such  services  over  a  seizure  and  levy  made 
at  the  same  date  of  the  note.  Miller  et  at,  v. 
GaUand,  4  G.  Gr.  191. 

14.  Frelerred  olaim.  A  general  judgment 
on  a  note  for  services  rendered  to  a  steamboat 
cannot  have  the  effect  of  a  preferred  claim 
under  the  act  of  1847,  unless  the  judgment 
specify  and  fix  the  lien.  Ibid, 

15.  Maritime  law.  The  maritime  law,  as 
administered  in  courts  of  admiralty,  does  not 
apply  to  this  class  of  cases.  Ogden  y.  Ogden  et 
at.,  13  Iowa,  176. 

16.  Oharges'on  freight  due  railroad  oom- 
pany.  Where  a  steamboat  carried  freight 
from  the  terminus  of  a  railroad  company  and 
delivered  them  to  the  different  consignees 
thereof,  under  a  contract  with  the  railroad  com- 
pany, and  the  officers  of  said  boat,  under  the 
direction  of  the  company,  collected  from  the  con- 
signees of  such  freight,  the  charges  due  thereon 
for  transportation  over  said  road,  it  was  /leld,  that 
the  amount  thus  collected  could  be  recovered  in 
an  action  against  the  boat,  under  section  2116  of 
the  Code  of  1851.  The  Chicago,  Burlington  and 
Quincy  R,  R,  Co,  v.  The  Steamboat  W.  G,  Wood- 
ddee,  10  Iowa,  465. 

17.  Bdhd  for  release.  Under  section  2125, 
of  the  Code  of  1851,  an  order  for  an  execution 
against  the  principal  and  sureties  on  a  bond 
executed  in  accordance  with  the  provisions  of 
section  2124,  may  be  made,  and  should  be 
enforced,  though  there  has  been  no  formal  entry 
of  the  discharge  of  the  boat.  White  y.  Tiedale 
et  al.,  12  Iowa,  75. 

18.  A  bond  executed  under  section  2124,  of 
the  Code  of  1851,  and  returned  by  the  sheriff  as 


a  bond  taken  by  him  under  the  statute,  for  the 
release  of  a  boat,  is  valid,  and  should  be  enforced, 
though  so  formal  entry  of  approval  appears 
thereon.  Ibid, 

19.  In  an  action  against  a  steamboat,  a  judg- 
ment may  be  rendered  against  the  boat  and  the 
sureties  upon  the  bond  upon  which  such  boat 
was  discharged  from  levy.  Ogden  v.  Ogden  et 
al.,  13  Iowa,  176 ;  White  v.  TUdale  et  al.,  12  Ibid. 
75. 

20.  Parties.  Under  the  R.  S.  101,  section  2 
the  owners  of  a  steamboat  might  be  sued  by 
the  name  of  the  boat,  but  they  could  not  bring 
suit  by  such  name,  nor  sue  out  a  writ  of  error. 
Steamboat  Kentucky  v.  Hine,  1  G.  Gr.  379. 

21.  Jorlsdiotion.  In  an  action  against  steam- 
boats, service  of  the  warrant  confers  jurisdiction 
upon  the  court.  Baker  d  Griffin  v.  The  Steam- 
boat  Milwaukee,  14  Iowa,  214. 

22.  It  matters  not  where  a  contract  with  a 
steamboat  is  made,  if  violated  within  the  waters 
of  this  State,  the  courts  of  this  State  will  afford 
the  proper  remedy,  if  the  boat  can  be  seized 
under  a  warrant  properly  issued.  Ibid, 

23.  In  an  action  against  a  steamboat,  it  is  not 
necessary  to  allege  in  the  petition  that  the  boat 
was  within  the  waters  of  this  State  at  the  date 
of  the  commencement  of  the  action.  Ibid. 

24.  Admiralty  Jmrisdiotion  of  Federal  courts. 
The  jurisdiction  of  the  admiralty  courts  of  the 
United  States  is  not  exclusive  in  all  cases  of 
maritime  torts.  TVevor  v.  The  Steamboat  Ad, 
Hine,  17  Iowa,  349. 

26.  Flow  of  tide.  A  cause  of  action  arising 
on  a  navigable  river,  and  not  within  the  flow  of 
the  tide,  was  not  within  the  admiralty  jurisdic- 
tion of  the  courts  of  the  United  States,  under 
the  judiciary  act  of  1789.  Ibid. 

26.  Concurrent  Jurisdiction.  Under  the 
act  of  Congress  of  February  26, 1845,  the  State 
courts  have  concurrent  jurisdiction  with  the 
admiralty  courts  of  the  United  States,  of  mari- 
time torts  on  navigable  rivers,  where  one  of 
the  parties  is  a  steamer  or  other  vessel  employed 
in  the  navigation  of  such  river.  Ibid, 

27.  Pleading:  averments.  The  State  courts 
will  not  assume  that  a  cause  is  within  the  ex- 
clusive jurisdiction  of  the  United  States  courts 
when  the  facts  essential  to  such  jurisdiction  are 
not  alleged  in  the  pleadings.  Ibid, 

28.  Of  the  Federal  courts  ezclnsive.  The 
jurisdiction  conferred  u|K>n  the  federal  courts,  by 
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the  ninth  section  of  the  judiciary  act  of  1789, 
in  civil  caases  of  admiralty  and  maritime  jaris- 
dictioB,  is  exclusive.  Walters  v.  The  JSUambocU 
MoUie  Dozier,  24  Iowa,  192. 

29.  Aotiona  agaiiut  boats  under  State 
law:  pioceedings  in  rem.  So  much  of  chapter 
148  of  the  Revision  of  I860,  as  undertakes  to 
give  a  remedy  in  rem  against  a  boat  or  vessel, 
for  a  cause  of  action  of  admiralty  cognizance,  is 
in  conflict  with  the  constitutional  legislation  of 
Congress,  conferring  exclusive  admiralty  juris- 
diction on  the  district  courts  of  the  United 
States.  Ihid. 

30.  Ho«r  admiralty  Jtixisdiotion  is  deter- 
mined. To  determine  the  question  of  admiralty 
jurisdiction  in  rem,  regard  must  be  had  to  the 
character  of  the  waters,  to  the  character  of  the 
boat  or  vessel,  and  to  the  character  of  the  con- 
tract or  boat,  which  forms  the  subject  of  the 
action.  Ibid. 

31.  To  what  it  extends.  The  admiralty 
jurisdiction,  under  the  ninth  section  of  the 
Judiciary  Act  of  1789,  extends  to  the  public 
navigable  rivers  of  the  United  States,  and  to  all 
public  waters  capable  of  being  navigated  by 
maritime  or  commercial  vessels  propelled  by 
wind  or  steam.  Ibid, 

32. maritime  torts.    Admiralty  will  take 

cognizance  of  maritime  torts.  Ibid. 

33. collision    between  steamboat  and 

flatboat.  A  collision  between  a  steamboat  and 
a  flatboat,  on  a  navigable  river,  makes  a  case 
within  the  admiralty  jurisdiction  of  the  federal 
courts,  when  the  remedy  is  by  a  direct  proceed- 
ing against  the  boat,  and  not  against  the  owners 
thereof.  Ibid, 

34. prinoiples  applied.  Where  it  ap- 
peared from  the  petition  that  a  steamboat,  navi- 
gating the  Missouri  river  as  a  common  carrier 
of  passengers  and  freight,  tortiously  run  so  near 
a  flatboat,  laden  with  lumber,  and  actually  navi- 
gating the  river,  as  to  cause  it  to  sink,  it  was 
Tield,  that  it  presented  a  case  of  admiralty  cogni- 
zance, and  that  the  owner  of  the  flatboat  could 
not  pursue  a  remedy  in  rem  against  the  boat, 
under  the  State  law  (chapter  148  of  the  Revision 
of  1860)  and  in  the  State  courts.  Ibid. 

36.  Want  of  Jtirisdiotion :  when  it  may 
be  urged.  It  was  also  held  that,  though  the 
jurisdiction  of  the  State  courts,  in  such  case, 
was  not  questioned  below,  the  objection  might 
be  made  for  the  first  time  in  the  supreme  court. 
Ibid. 


36.  Boats  and   rafts:   laborer^  lien.     The 

owner  of  a  lumber  raft  contracted  with  a  third 
party,  to  the  effect  that  the  latter  would  run  the 
raft  to  a  point  named  on  the  Mississippi  river, 
and  bear  all  the  expenses  thereof  for  a  certain 
sum  per  thousand  feet  of  the  lumber.  The 
contractor  also  acted  as  pilot  of  the  raft.  Held^ 
that  the  raft  was  liable,  under  section  8698  of 
the  Revision,  for  the  wages  of  a  hand  employed 
thereon  by  the  contractor.  Haruon  v.  ESles,  34 
Iowa,  850. 

See  Jurisdiction. 


BOND. 

Note. —  This  title,  for  the  most  part,  embraces 
simply  those  matters  pertaining  to  ordinary  bonds. 
For  Appeal  Bonds,  conBult  Aji^fal:  for  Attachment 
and  Delivery  Bonds,  consult  Attaehment\  for  Re- 
plevin Bonds,  consult  itepl^uiii 'for  Official  Bonds, 
consult  Office  and  Officer'  tor  Ball  Bonds,  consult 
Bail  and  Bail  Bond:  for  Title  Bonds,  consult  Con- 
tractBy  Specific  Perftrrmanee,  Mortgage  and  Deed  of 
Trust ;  for  Stay  Bonds,  consult  ExecuUrnte. 

I.  Validity. 

II.  Interpretation  and  Effect. 
III.  Liability  of  Obligor. 


I.  Validity. 

1.  Under  statutes  of  1843:  seaL  An  instru- 
ment not  under  seal  is  not  a  bond.  Steamboat 
Lake  of  the  Woods  v.  Sfiaw,  2  G.  Gr.  91. 

2. An  instrument  with  all  the  other  requi- 
sites of  a  bond  is  not  one,  unless  signed  and 
sealed  by  the  parties  making  it.  Cuddelbaek  et  ai, 
V.  Parks,  Ibid.  148. 

3. But  any  device  which  evinces  an  in- 
tention to  make  it  a  sealed  instrument  is  suf- 
ficient.   Madera  v.  Jones,  Mor.,  204. 

4.  Mistake  in  name  of  obligee.  A  mistake 
in  the  name  of  the  obligee  in  a  sheriff's  bond, 
will  not  release  him.  UiarlesY.  Haskins,  11  Iowa, 
329. 

6.  Consideration.  The  surrendering  of  a 
note,  or  the  compromise  of  a  suit,  is  a  suffi- 
cient consideration  for  a  bond.  Mansfield  v.  Wat- 
son, 2  Iowa,  111. 

6.  Statotory  and  Common  Iaw  Bond.  A 
bond  is  not  invalid  because  not  authorized  by 
the  statute ;  it  will  be  good  as  a  common  law 
bond  when  it  does  not  contravene  public  policy 
nor  violate  a  statute  Skeppard  v.  Morgan  d  Col- 
lins, 12  Iowa,  570.  Garretson  v.  Reeder  et  al.,  23 
Ibid.  21. 
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7.  Requisites  o£  A  bond  for  the  delivery  or 
retam  of  property  is  not  invalid  because  it  fails 
to  recite  the  time,  terms  or  conditions  apon 
which  the  delivery  or  return  is  to  be  made* 
Huntington  v.  Fisher,  27  Iowa.  276. 

8.  Officer:  illegal  contracts.  The  rule  recog- 
nized that  bonds  or  contracts  made  in  violation 
of  law,  or  upon  an  illegal  consideration,  or 
which  have  for  their  object  any  thing  which  is 
repugnant  to  the  common  law,  or  which  are 
contrary  to  the  provisions  of  a  statute,  are  void. 
The  C(mnty  of  Museatiju  v.  Carpenter,  83  Iowa, 
41. 

9.  Where  a  bond  executed  to  a  county  by  a 
person  who  was  a  member  of  the  board  of  super- 
visors, with  another  as  surety,  stipulated  for 
the  proper  expenditure  of  certain  funds  appro- 
priated by  the  board  for  the  construction  of 
certain  bridges,  and  paid  into  the  hands  of  the 
obligor  before  the  commencement  of  the  work 
by  county  treasurer,  it  was  h^ldy  that  the  case 
did  not  fall  within  the  rule  before  stated,  al- 
though the  statute  provided  (Rev.  ^  293)  that  no 
part  of  the  appropriation  in  such  cases  should 
be  drawn  from  the  county  treasury  until  the 
work  should  have  been  actually  commenced,  and 
then  only  in  such  sums  as  might  be  necessary 
to  pay  for  the  work  as  it  progressed,  on  certified 
estimates  of  the  engineer  or  agent  in  charge. 
IHi, 

XL  Interpretation  and  Effect 

10.  Measure  of  damages.  In  an  action  on  a 
bond  whereon  the  obligor  bound  himself  to  pro- 
cure the  conveyance  of  certain  bonds  to  the 
obligees  in  the  absence  of  evidence  showing 
fraud,  or  culpable  neglect  on  the  part  of  the 
obligor,  the  limit  of  damages  for  a  breach  is  the 
penaltj  of  the  bond.  Stoeem  v.  Steele,  10  Iowa, 
374. 

11.  Bvidenoe.  In  an  action,  evidence  show- 
ing the  value  of  the  land  at  the  date  of  the 
breach  of  the  condition  by  the  obligor,  is  admis- 
sible only  in  connection  with  evidence  of  facta 
authorizing  a  recovery  beyond  the  penalty  of 
the  bond.  1  bid. 

12.  Hecgonisance:  ezecntion  o£  Under  the 
statute  of  1844,  a  recognizance  was  not  binding 
and  valid  as  a  judgment  confessed,  unless  en- 
tered into  before  the  clerk,  and  approved  by 
him,  and  otherwise  executed  in  compliance  with 

21 


the  statute.    Lezoie  et  al.  v.  MvU  et  al.,3  G.  Gr. 
487. 

(See  Laws  of  1844,  pages  7  and  8,  sections  16 
and  17.) 

13.    A  bond  under  seal  cannot  operate 

as  a  judgment  confessed,  because  it  is  not  a 
recognizance  as  provided  by  the  statute.  Ibid. 

14.  Special  bail  under  judiciary  act  of  1789. 
The  "  special  bail "  contemplated  by  section  11, 
of  the  judiciary  act  of  1789,  does  not  include 
delivery  bonds  executed  to  discharge  property 
from  the  levy  of  a  writ  of  attachment.  Ramsey 
V.  Coolbaugh  dt  Brooks,  13  Iowa,  164. 

16.  Bffect  of  removal  of  cause  to  Federal 
court  The  removal  of  a  cause  from  a  State  to 
a  Federal  court,  in  accordance  with  the  judiciary 
act  of  1789,  does  not  of  itself  have  the  effect  to 
render  a  delivery  bond,  already  filed  in  the 
cause,  inoperative  ;  neither  does  such  removal 
BO  enlarge  or  change  the  obligation  of  the  sure- 
ties on  such  bond,  as  to  discharge  them.  Ibid. 

16.  Nature  of  obligors  undertaking.  The 
undertaking  of  the  obligors  on  such  a  bond  is 
not  limited  to  the  sheriff  serving  the  process ; 
it  is  for  the  benefit  of  the  real  parties  in  interest, 
and  requires  them  to  deliver  the  property  to 
the  officer  who  has  the  final  process.  Ibid. 

17.  Substitution  of  bond.  Courts  of  general 
jurisdiction  have,  for  the  purposes  of  substitu- 
tion, full  power  over  bonds  filed  on  mesne  pro- 
cess, and  an  order  permitting  the  withdrawal 
of  one  filed  upon  the  performance  of  certain 
acts ,  to  keep  intact  the  security,  is  not  a 
"further  proceeding"  in  a  cause  within  the 
meaning  of  the  judiciary  act  of  1789.  Ibid. 

18.  Informal  deUvery  bond.  A  delivery 
bond  was  executed  by  the  defendant  in  an  at- 
tachment proceeding,  and  his  sureties,  to  the 
sheriff,  to  procure  the  release  of  the  property 
attached,  which,  after  reciting  the  facts,  was 
conditioned  to  keep  the  sheriff  indemnified 
against  all  damages,  and  to  deliver  the  prop- 
erty when  ordered,  or  an  equivalent  thereof  in 
money.  Held,  1.  That,  though  the  bond  might 
be  defective  as  a  statutory  bond,  because  not  in 
the  form  prescribed  by  the  statute,  it  was, 
nevertheless,  valid  as  a  common-law  obligation. 
2.  That  to  entitle  the  plaintiff  to  recover  on  this 
bond,  it  was  not  necessary  that  the  court  in  the 
attachment  suit  should  have  specially  ordered 
the  sale  of  the  property  released,  as  the  execu- 
tion of  the  bond  took   the  property  from  the 
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custody  of  the  law.  8.  That  said  bond  was 
taken  hy  the  sheriff  by  virtue  of  his  office,  and 
not  colore  officii.  Oarretson  v.  Reeder  et  a^.,  23 
Iowa,  21. 

19.  For  seourity  of  person  not  named 
privity.  Where  a  bond  given 'for  the  primary 
security  of  one  person  also  contains  a  clause 
intended  for  the  security  of  another  person,  suit 
may  be  brought  by  the  latter,  though  not 
named  in  the  bond,  if  he  sustains  an  injury  in 
consequence  of  a  breach  thereof.  (Rev.  g§ 
2757, 2787.*)    Huntington  v.  Fisher,  27  Iowa,  270. 

20.  Where  a  bond  is  given  to  an  officer  for  the 
security  of  a' particular  individual,  suit  may  be 
brought  thereon  in  the  name  of  the  person  in- 
tended to  be  secured.  (Rev.  §§  2787,  2552,  Code 
of  1873).  Moorman  <fc  Oreene  v.  Collier,  32  Iowa, 
138.  This  provision  applies  both  to  cases  of 
tort  and  contract.  Tucker  v.  Silver,  9  Iowa.  261 ; 
Sheppard  <k  Morgan  v.  CoUins,  12  Ibid,  g  570. 

21.  Of  munioipal  corporations.  Bonds  issued 
by  a  city  for  the  purpose  of  raising  money  to 
prosecute  improvements,  are  classed  as  nego- 
tiable securities,  and  subject,  in  their  sale,  to 
the  rules  governing  personal  property,  of  which 
they  form  a  part.  Callanan  v.  Brown,  31  Iowa, 
883. 

22.  The  word  <<8iiretie8,"  in  section  1208, 
Code  of  1851  (§  3181,  Rev.  1860),  may  be  con- 
strued  either  as  in  the  singular  or  plural ;  and 
if  a  single  surety  is  of  sufficient  responsibility, 
the  statute  is  complied  with.  Elliott  v.  Stevens 
dt  Co.,  10  Iowa,  418. 

23.  liquidated  damages  and  penalty. 
Whether  the  sum  specified  in  a  bond  as  a 
penalty  for  the  non-performance  thereof,  shall 
be  considered  as  a  penalty  or  as  liquidated 
damages,  is  a  question  of  construction,  in  which 
the  court  may  be  aided  by  circumstances  ex- 
traneous to  the  writing.  Foley  v.  McKeegan,  4 
Iowa,  1. 

24.  What  may  be  considered  in  the  deter- 
mination. For  the  purpose  of  determining  the 
proper  construction  to  be  given,  the  subject- 
matter  of  the  contract,  the  intention  of  the  par- 
ties, and  the  surrounding  circumstances,' may 
be  considered  by  the  court.  Ibid. 

•  Sec.  2787  of  the.  Revision  of  JSfiO,  Ig  reprinted 
as  §2552,  Code  of  1873,  and  is  as  follows :  When  a  bond 
or  other  instrument  fflven  to  the  State  or  to  any 
ofHcer  or  person,  is  intended  for  the  security  of  the 
public  (renerally,  or  of  particular  individuals,  suit 
may  be  brought  thereon  in  the  name  of  any  person 


26.  T^ie  terms  applied  by  the  parties  will  not 
govern.  The  terms  applied  by  the  parties  to 
the  sum  fixed  in  the  instrument  as  a  penalty, 
will  not  always  determine  the  construction  to 
be  given.  Though  the  parties  call  it  a  "  penalty," 
or  style  it  *'  liquidated  damages,"  the  court  will 
treat  it  as  one  or  the  other,  according  to  the 
nature  of  the  agreement  ha'^ng  reference  to  the 
question  as  to  whether  the  damages  are  in  their 
nature  certain,  or  difficult  of  definite  ascertain- 
ment, as  to  whether  the  sum  fixed  is  proportion- 
ate or  disproportionate  to  the  injury,  the  inten- 
tion of  the  parties,  and  the  reason  and  justice 
of  the  case.  Ibid. 

26.  Where  the  intention  of  the  parties  is 
donbtfiiL  If,  by  the  agreement,  it  is  doubtful 
whether  the  parties  intended  that  the  sum 
specified  should  be  regarded  as  a  penalty,  or 
as  liquidated  damages,  it  will  be  regarded  as  a 
penalty  merely.    Ibid. 

27.  Where  the  periormanoe  of  several  acta 
is  stipulated.  Where  an  agreement  contains 
covenants  for  the  performance  of  several  acts, 
and  fixes  a  sum  to  be  paid  upon  a  breach,  the 
sum  stated  will  be  regarded  as  a  penalty.  Ibid. 

See  Contracts  :  sub-titles  Liquidated  Dam- 
ages AKD  Penalty  ;  Ck)NTRACTs  Relating  to 
Lands. 

28.  Recovery  limited  to  penalty.  As  a  gen- 
eral rule,  in  an  action  on  a  bond,  the  recovery  is 
limited  to  the  amount  of  the  penalty  prescribed. 
Sweem  v.  SteeU,  5  Iowa,  852 ;  S.  C,  10  Ibid.  374  ; 
Perry  et  al.  v.  Benson,  1  G.  Gr.  467. 

29. in  action  on  title  bond.    But  in  an 

action  on  the  covenants  of  a  bond  for  the  sale 
of  real  estate,  the  plaintiff  may  recover  greater 
damages  than  the  amount  of  the  penalty.  Foley 
V.  McKeegan,  4  Iowa,  I. 

30.  Actions  on  penal  bonds,  for  the  recovery 
of  damages,  are  actions  founded  on  contract. 
Lord  V.  Oaddis,  6  Iowa,  57. 

III.  Liability  of  Obligor. 

31.  Amount  of  recovery.  In  an  action  on 
an  agreement  in  the  nature  of  a  penal  bond,  the 
plaintiff  cannot  recover  the  penalty  named  in 
the  agreement,  nor  any  sum  more  than  nominal. 

Intended  to  be  thus  secured,  who  has  sustained 
any  Injury  In  consequence  of  a  breach  thereof; 
or  by  such  party  in  the  name  of  the  oblisee,  the 
body  politic  may  sue  in  the  name  of  the  onlUee  In 
the  bond,  and  In  case  a  motion  Is  allowable,  such 
party  may,  in  the  same  manner,  malce  such  motion. 
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until    some   damage-  is   averred    and   shown. 
Linder  y.  Lake,  6  Iowa,  164. 

32.  Attamsys  as  sureties.  The  prohibition 
of  seetion  3446,  of  the  Revision  of  1860  (§  2981, 
Code  of  1873),  against  receiving  attorneys  as 
sureties  in  proceedings  in  court,  is  not  limited 
to  costs;  it  applies  to  injunction,  attachment, 
and  similar  bonds,  as  fully  as  to  those  securing 
costs.    Ma$tie  v.  2£a$on,  17  Iowa,  18. 

33.  For  Indemnity:  right  of  action.  The 
obligee  in  an  indemnity  bond  conditioned  to 
■aye  him  harmless  from  any  damages^  cannot 
maintain  an  action  thereon  until  he  has,  by  the 
payment  of  a  judgment  against  him,  been 
damaged.  But,  it  seems,  if  the  bond  is  con- 
ditioned to  save  him  from  all  liability^  that  he 
might  maintain  an  action  without  paying  the 
judgment.     WiUan  v.  Smith  et  al.,  23  Iowa,  252. 

34.  Payment  by  note.  Payment  of  the 
judgment  in  the  first  class  of  cases  may  be 
made  otherwise  than  in  money.  It  may  be  made 
in  the  note  of  the  obligee,  and  thereupon  he  or 
his  assignee  may  maintain  an  action  upon  the 
bond.  Ibid. 


BOOKS  OF  AOOOUNTa 

See  EviDBNCB. 


BOUNDARIBS  AND  SURVBTa 

1.  Oeneral  rule :  disputed  banndazies.  In 
cases  of  disputed  boundary,  the  general  rule  is, 
that  courses,  distances,  admeasurements,  and 
ideal  lines,  must  yield  to  known  and  fixed 
monuments,  natural  or  artificial,  upon  the 
ground  itself.  Sargent  y.  Herod,  admr.^  et  al., 
3  Iowa,  145  ;  Morrison  v.  Langworthy,  4  G.  Qr. 
177 ;  Gaveny  v.  Hinton,  2  Ibid  344 ;  Moreland 
y.  Page,  2  Iowa,  189. 

3.  Fixed  monimients  and  courses.  In  the 
act  of  1847,  the  northern  boundary  line  of  Du- 
buque is  designated  as  starting  from  a  given 
"  stake  and  stone,"  "  thence  on  the  north  boun- 
dary north  sixty*8even  degrees  and  thirty  min- 
utes, east  to  the  middle  of  the  main  channel  of 
the  Mississippi."  Hdd,  that  the  general  and 
unidentified  words,  "on  the  north  boundary," 
would  not  justify  a  deflection  from  the  given 
course,  and  that  the  locative  termini  of  the  line 
and  the  giyen  course  must  govern.  Morriaon  v. 
Langvoorthy,  4  Q.  Gr.  177. 


3.  Olaim  boundaries.  Where  It  Is  proved 
that  the  boundaries  of  a  claim  have  been  once 
marked  out  according  to  law,  the  claimant  need 
not  show  that  the  lines  were  kept  fresh.  Trim- 
hU  y.  Shaffer  et  al.,  3  G.  Gr.  233. 

4.  Road  between  claims:  when  uncertain. 
Eighty  acres  of  land  were  purchased  at  the  land 
office  by  C,  in  trust,  and  wilh  the  understand- 
ing that  he  should  deed  to  the  two  claimants,  L. 
and  R.,  —  to  L.  all  of  said  eighty  acres  lying 
west  of  a  certain  road,  and  the  residue  to  R. ; 
and  L.  furnished  C.  with  the  necessary  entrance 
money  for  his  portion  of  the  land  prior  to  the 
purchase.  A  question  arose  between  R.  and  M. 
in  relation  to  the  location  of  the  land,  as  dif- 
ferently surveyed  by  diiferent  surveyors.  It 
was  held,  that  the  survey  would  be  recognized 
which  followed  the  road  as  generally  traveled, 
and  which  had  previously  marked  the  boundary 
between  the  two  claims ;  and  especially  as  such 
survey  constituted  the  data  upon  which  arbitral 
tors,  appointed  by  mutual  consent,  had  previ- 
ously awarded  the  land  in  dispute  to  L.,  and  also 
held,  that  C,  as  trustee,  was  responsible  to  L.  for 
such  portion  of  the  eighty  acres  of  land.  Rtte- 
sell  et  al.  v.  Lode  et  al.,  1  G.  Gr.  566. 

6.  Parallelogram  and  square.  Where  a  given 
number  of  acres  are  sold  off  from  the  west  side 
of  a  quarter  section  of  land,  the  premises  should 
be  surveyed  into  a  parallelogram  ;  and  where  a 
given  number  of  acres  are  sold  out  of  a  corner 
of  a  quarter  section  of  land,  the  premises  should 
be  surveyed  into  a  square.  Morris,  admr.  v- 
Stuarts,  admr.,  1  G.  Gr.  376. 

6.  Boundaries  of  municipal  corporations. 
The  power  of  the  legislature  to  create  munici. 
pal  corporations  carries  with  it  the  right  to  fix 
and,  subsequently,  to  change  their  boundaries  by 
extending  or  contracting  the  same.  Langworthy 
V.  TJie  City  of  Dubuque,  16  Iowa,  271 

7.  Meander  line  not  a  line  of  boundary.  The 
patentee  of  a  fractional  tract  of  land,  situated 
upon  the  bank  of  a  navigable  river,  is  entitled 
to  all  the  land  adjacent  to  his  grant,  to  the 
water's  edge.  The  meander  line  is  not  a  line  of 
boundary.    Kraut  v.  Crawford,  18  Iowa,  549. 

8.  Bstablishment  of  lost  survey.  In  estab- 
lishing lost  surveys,  course  and  distance  must 
yield  to  fixed  monuments.  All  ascertained  sur- 
rounding monuments  must  be  allowed  their  due 
weight  in  determining  the  lost  monument  under 
the  system  by  which  the  original  survey  was 
made.     Moreland  v.  Page,  2  Iowa,  139. 
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9.  Where  line  is  variant  between  remote  oor- 
nen.  Where,  on  a  line  of  the  same  aarvey  be- 
tween remote  corners,  the  whole  line  is  found 
to  be  variant  from  the  length  called  for,  it  will 
not  be  presumed  that  the  variance  arose  from 
the  defective  survey  of  any  part.  In  the  absence 
of  circumstances  showing  the  contrary',  it  will 
be  presumed  that' it  arose  from  an  imperfect 
measurement  of  the  whole  line,  and  the  vari- 
ance will  be  distributed  between  the  several 
subdivisions  of  such  line  in  proportion  to  their 
respective  lengths.  Ibid. ;  followed  and  ap- 
proved in  Neweomb  v.  Lewis,  81  Ibid.  488. 

See  Conveyance,  sub-title  Description  of 
PBEinsBS :  Watercourses  and  Riparian 
Rights 


BOUNTY. 


1.  Offer  by  board  of  supervisors.  The  board  of 
supervisors  of  Scott  county,  on  the  fifth  day  of 
July,  passed  a  resolution  offering  a  bounty  to 
volunteers  to  fill  the  quota  of  the  county  under 
a  call  of  the  President  for  troops.  On  the  fol- 
lowing day  the  board  passed  another  resolution 
to  carry  the  first  one  into  effect,  and  appointed 
a  committee  for  that  purpose,  who  were  directed 
not  to  pay  any  bounty  to  any  volunteer  for  any 
precinct  or  sub-district  of  the  county,  after  its 
quota  under  said  call  had  been  fille^.  It  turned 
out  that  no  quota  was  due  from  the  county. 
Held,  that  the  two  resolutions  were  to  be  taken 
together  as  Jbrming  the  promise  of  the  county, 
and  that  a  volunteer  enlisting  after  the  passage 
of  the  last  resolution,  and  who  was  never  au- 
thorized to  receive  any  bounty  by  the  committee, 
was  not  entitled  to  recover  the  same  of  the 
county  Keongh  v.  TJie  County  of  Scott^  25 
Iowa,  567. 

2.  The  board  of  supervisors  of  Scott  county 
passed  resolutions  offering  a  bounty  to  volun- 
teers, and  appointing  a  committee  to  act  in  the 
premises,  who  were  directed  not  to  pay  any 
bounty  to  any  volunteer  for  any  precinct  or  sub- 
district  of  the  county  after  its  quota  under  a 
certain  call  for  troops  had  been  filled.  Held, 
that  a  person  enlisting  would  be  entitled  to  the 
bounty  offered,  though  it  should  afterward  turn 
out  that  no  quota  was,  in  fact,  due  from  the 
county  at  the  time  of  his  enlistment,  if  the  com- 
mittee thus  appointed  had  determined  or 
believed  that  there  was  a  deficiency,  and  were 


proceeding  upon  that  hypothesis.     Keaugh  v. 
8coU  Cimnty,  28  Iowa,  837. 

3.  That  a  soldier  would  have  enlisted  in  the 
service  of  the  United  States,  without  the  induce- 
ment of  a  bounty  offered  by  a  county  to  all  who 
should  enlist  therefrom,  constitutes  no  defense 
to  a  recovery  in  an  action  therefor  against  the 
county,  and  evidence  to  that  effect  is,  therefore, 
inadmissible  in  such  action.    Ibid. 

4.  In  an  action  to  recover  a  bounty  offered  by 
certain  resolutions  of  the  board  of  supervisors 
of  a  county  to  persons  enlisting  in  the  military 
service,  the  declarations  of  one  of  a  committee 
appointed  by  a  board,  respecting  such  bounty, 
made  while  acting  as  such,  are  admissible  against 
the  county  for  the  purpose  of  showing  that  the 
committee  acted,  although  such  declarations 
were  after  the  enlistment  in  question.  Ibid, 

6.  A  resolution  of  the  board  of  supervisors, 
offering  a  bounty  to  each  volunteer  enlisting  in 
tlie  military  service  to  the  credit  of  the  county, 
"  under  the  present  call  or  to  fill  any  call  that 
might  thereafter  be  made,"  is  unlimited  as  to 
the  time  of  enlistment  or  as  to  the  calls  under 
which  made.  The  fact  that  one-half  the  bounty 
was  to  be  paid  at  a  fixed  date,  would  not  affect 
the  rule.    Sowers  v.  Page  County,  82  Iowa,  530. 

6.  Nor  would  the  fact,  that  no  distinct 
quota  was  specifically  assigned  to  the  county, 
affect  the  right  of  a  claimant  to  recover,  if  each 
township  had  assigned  to  it  the  number  of  men 
necessary  to  be  furnished  by  it,  and  the  enlist- 
ment in  question  was  credited  to  a  particular 
township.  Ibid, 
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See  Mai^riaqe. 
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See  CRiMiNAii  Law. 


See  Criminal  Law. 


BRIDGBS. 


1.  Willful  injuries  to  toll-bridge ;  action  for 
the  trespass.    In  an  action  of  trespass  for  de- 
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Btroying  a  toll-bridge,  the  plaintiff  asked  the 
court  to  instruct  the  jury  as  follows :  '*  That  the 
plaintiff  would  have  the  right  to  recover  for 
damages  done  to  a  bridge  built  by  him  under 
authority  of  a  court,  having  a  right  to  grant 
such  authority,  even  though  such  bridge  was 
not  on  a  public  highway/'  which  instruction 
the  court  refused  to  give.  HM,  that  the 
instruction  was  improperly  refused.  Beebe  v. 
Stutsman  et  cU,,  5  Iowa,  271. 

2.  OivnarBhip.  In  an  action  of  trespass  for 
destroying  a  bridge,  the  defendants  denied  that 
the  land  upon  which  the  bridge  was  erected, 
belonged  to  the  plaintiff  at  the  time  of  the 
commission  of  said  supposed  trespass ;  and  the 
plaintiff  replied  that  he  was  in  full,  quiet  and 
perfect  possession  of  said  property,  and  entitled 
to  enjoy  the  same ;  to  which  replication  there 
was  no  rejoinder.  The  court  instructed  the 
jury  as  follows:  "That  although  the  plaintiff 
may  produce  a  license  from  the  county  judge 
of  the  proper  county,  to  erect  a  toll-bridge  as 
alleged,  on  a  regularly  laid  out  highway,  lead- 
ing across  the  stream  over  which  the  bridge  was 
erected ;  yet,  if  the  plsintiff  was  not  the  owner 
of  the  land  on  which  said  bridge  was  erected, 
said  license  did  not  authorize  said  plaintiff  to 
take,  for  the  construction  of  said  bridge,  the 
personal  or  real  property  of  another,  until  the 
damages  therefor,  if  any,  had  been  ascertained 
previously,  according  to  the  statute  in  such 
case  made  and  provided.  JSeld^  that  the  in- 
struction was  not  warranted  by  the  case,  and 
was  erroneous.  Ibid, 

3.  Duty  to  Iceep  in  repair.  Although  a  road 
district  may  not  be  obliged  to  keep  the  whole 
of  a  highway,  from  one  boundary  to  another, 
free  from  obstructions,  and  fit  for  the  use  of 
travelers,  yet  as  convenience  and  safety  are  the 
essential  conditions  of  a  well  maintained  high- 
way, both  at  common  law  and  by  statute,  if  a 
bridge  is  built  of  greater  width  than  is  required 
by  the  statute,  where  the  exigencies  of  travel 
seem  to  require  it,  it  must  be  kept  in  *good  con- 
dition for  its  whole  width.  Euseh  v.  The  City 
of  Davenport,  6  Iowa,  443. 

4« Where  a  city  digs  a  ditch,  and  covers 

it  at  the  street  crossing  with  boards,  for  the 
whole  width  of  the  street,  it  is  the  duty  of  the 
dty,  to  keep  it  in  a  suitable  condition  for  cross- 
ing upon  any  part  of  it.  llnd. 

d; The  necessities  of  travel  may  require 

a  bridge  to  be  wider  than  sixteen  feet ;  and  sec- 


tion 517  of  the  Code  of  1851,  which  provides 
that  "  bridges  are  parts  of  the  public  highways, 
and  must  be  not  less  than  sixteen  feet,"  does  not 
mean  that  a  road  district  is,  in  no  case,  required 
to  construct  its  bridges  more  than  sixteen  feet 
wide.  Ibid, 

6.  IXities  and  liabilities  of  oounties.  It  is 
made  by  the  statute  of  Iowa,  the  duty  of  the 
county  in  which  a  bridge  is  situated  to  make 
all  repairs  requiring  an  extraordinary  expendi- 
ture of  money;  and  this  duty  involves  the  cor- 
responding liability  for  damages  resulting,  from 
a  neglect  to  make  the  same.  WiUon  <&  Gustin 
V.  Jefferson  County,  18  Iowa,  181 ;  Brown  v.  Jef- 
ferson County,  16  Ibid.  339 ;  Kendall  v.  Lucas 
County,  26  Ibid.  395.  But  such  liability  does  not 
extend  to  small  bridges,  such  as  are  usually 
kept  in  repair  by  the  road  districts.  Soper  v. 
Henry  County,  26  Ibid.  264.  And  it  was  held 
that  a  county  was  not  liable  for  an  injury  sus- 
tained through  a  defect,  in  a  bridge  or  culvert 
twelve  or  fourteen  feet  wide,  and  two  or  three 
feet  across,  over  a  small  ravine.    Ibid. 

7.  Liability  of  district  supervisor  of  roads. 

While  it  is  the  duty  of  the  district  supervisor 
to  make  repairs  requiring  but  little  labor  and 
expense,  he  is  not  liable  for  damages  resulting 
from  defects,  the  repairing  of  which  would  in- 
volve extraordinary  expenditures.  Wilson  & 
Ghistin  V.  Jefferson  County,  and  Brown  v.  Jeffer- 
son County,  supra. 

8.  Avoidance  of  liability  by  county.     The 

posting  by  the  county  authorities  of  a  written 
notice,  warning  the  public  <i>f  tlie  dangerous 
character  of  a  bridge,  and  also  the  placing  of  an 
obstruction  across  one  end  thereof,  and  the  notice 
and  obstruction  were  subsequently  removed  by 
some  person,  leaving  the  bridge  open  to  the 
public,  is  not  a  sufficient  defense  to  an  action 
against  the  county  for  damages  sustained  by 
the  plaintiff  by  reason  of  the  falling  of  the 
bridge,  while  he  was  crossing  it,  without  knowl- 
edge of  its  condition.  Brown  v.  Jefferson  County, 
16  Iowa,  839. 

9.  Implied  powers  as  to  construction.  The 
power  to  construct  bridges  on  the  part  of  the 
board  of  supervisors,  necessarily  implies  the 
power  to  aid  in  their  construction.  Tant  v. 
Brooks,  19  Iowa,  87. 

10.  Submission  of  propodtions  to  vote  oi 
people.  The  board  of  supervisors  have  no 
poWer  to  submit  a  proposition  to  raise  money  by 
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taxation,  and  appropriate  the  same,  at  a  special 
election.  IHd. 

11.  Power  of  the  board  of  raperviflon.  The 
board  of  supervisors  is  invested  with  power  to 
erect  all  bridges  in  the  county  which  may  be 
necessary,  and  which  the  public  convenience 
may  require;  and  may  levy  a  tax  for  that 
purpose,  not  exceeding  three  mills  on  the  dollar. 
BeU  V.  Fautch  et  al,,  21  Iowa,  119. 

12.  In  incorporated  towns  or  cities.  Section 
1097  of  the  Revision  of  1860,  does  not  oust  the 
counties  of  the  right  to  erect  free  bridges  across 
rivers  on  public  highways,  within  the  limits  of 
incorporated  towns  or  cities.  Ibid, 

13.  Power  of  county  to  aid  in  constmction. 
The  county  has  power  to  aid  in  the  construc- 
tion of  free  bridges,  erected  with  the  sanction 
of  the  proper  authorities,  for  public  use,  upon 
public  lines  of  travel,  either  within  or  without 
incorporated  towns  or  cities.  Ibid. 

14.  ObstmctionB  to  navigation:  who  may 
complain.  Whether  section  52,  et  seq..  Revision 
1860,  applies  to  free  bridges  constructed  by  the 
public,  and  whether  a  party  having  no  especial 
interest  in  the  navigation  of  the  river  can  com- 
plain of  its  obstruction  by  the  erection  of  a 
bridge,  quere.  Ibid. 

16.  Swamp-land  moneys :  restriction.  The 
appropriation  of  $7,000  out  of  the  swamp-land 
moneys  belonging  to  the  county,  to  aid  in  the  con- 
struction of  a  bridge,  by  authority  of  a  vote  of 
the  electors  of  the  county,  imposes  no  restriction 
upon  the  power  of  the  board  to  make  an 
additional  appropriation,  under  subdivision  23, 
section  312,  Revision  1860.    Ibid. 

16.  Swamp  lands :  granted  to  oomitiefl ;  erec- 
tion of  bridges.  The  legislature  has  granted 
the  swamp  lands  of  the  State  to  the  several 
counties  in  which  they  are  situated,  and  has 
granted  to  them  the  power  to  use  the  swamp- 
land funds  to  aid  in  the  erection  of  public 
bridges,  upon  a  vote  of  the  people  being  first 
had.    Barrett  v.  Brooks  et  al.,  21  Iowa,  144. 

17.  SubmiBsion  to  the  people :  contract.  A 
proposition  to  appropriate  swamp-land  funds 
to  aid  in  the  erection  of  a  bridge,  may  be  sub- 
mitted to  the  electors  of  the  county  without 
the  contract  under  which  the  bridge  is  to  be 
built.  Ibid. 

18.  In  incorporated  towns  or  cities.  BeU  y. 
FbiUchf  ante,  as  to  the  power  of  the  counties  to 


aid  in  the  erection  of  a  public  bridge,  on  a  pub- 
lic highway,  within  the  limits  of  an  incorporated 
town  or  city,  re-affirmed.  Ibid. 

19.  Oountiea  not  liable  for  bridges  within 
municipal  corporations.  Under  the  laws  of 
this  State,  counties  are  liable,  in  certain  cases, 
for  injuries  caused  by  defective  bridges  upon 
the  public  roads  or  highways  of -the  county; 
but  this  liability  does  not  arise  astoinjuriss 
caused  by  defective  bridges  within  the  coi^ 
porate  limits  of  cities  of  the  second  class,  after 
the  organization  of  such  cities  lias  been  matured 
by  the  election  of  officers.  McCuUom  v.  Black 
Hawk  County,  21  Iowa,  410. 

As  to  bridges  in  towns  and  dties,  and  liability 
of  those  corporations  in  respect  thereto,  see 

MUNICIFAL  CORFORATIONB  ;  see  also  HlOHWATB. 


BURBBN  OF  PROOF. 

See  EviDENCB. 


BURGIaART. 

See  Criminal  Law. 


Capacity  op,  Pbescribbd  ;  Code  of  1878, 
2046,2047. 


OANOBLIiATION    OF    INSTRUMENTS. 

See  EquTTT ;  Eyidencb. 


OAFIA& 


See  Bail  and  Bail  Bond  ;  ELabeas  Corpus  ; 
Judgment  and  Decree. 


See  Common-Carriers. 


OATTI.II  RUNNING  AT  LARGB. 

See  Animals;   Railroad;   Trespass;    Es- 
trays;  Fences. 
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CAUSE  OF  ACTION. 

See  Action. 


CAVBAT  EMPTOR. 

See  Sales   of   Pebsokax  Pbopertt;   Ju- 

DICIAIi  SilL£8. 


See  BuBiAL  of  the  Dead  ;  Code  1878,  § 
898,458. 


CENSUa 


See  Code  1878,  §§  118  to  116. 

♦ 

OBRTIFICATB  OF  ACKNOWI-EDGk- 

MENT. 

See  ACKNOWLEDOHElfT. 


OERTIFXCATB  OF  DBPOSIT. 

See  Banks  and  Bank  Notes  :  Bills,  Notes 
AND  Checks. 


OBRTIFICATEI  OF  BIiBCTION. 

See  Election. 


OFFICIAIi  CBRTIFXOATBS. 

See  Evidence. 


OBRTIFICATB  OF  BNTRT. 
See  PiTBLic  Lands:  Evidence. 


CBRTIORARL 


I.  When  the  Proceeding  Will  Lie. 

a.  OeneraUy, 

h,  Partieuiar  instcmcss. 
II.  Jurisdiction  In. 
ni.  The  Application,  Trial  and  Judgment. 

a.  The  applieation, 

h.  The  return  and  proceedings  thereon. 

e.  The  judgment. 


L  When  the  Proceeding  will  lie. 

a.  OeneraUy. 

1.  Qeneral  rule.  The  writ  of  certiorari  is 
granted  in  all  cases  where  an  inferior  tribunal 
board,  or  officer,  is  alleged  to  have  exceeded  it, 
or  his  proper  jurisdiction,  or  is  otherwise  acting 
illegally,  if,  in  the  judgment  of  the  court  applied 
to,  there  is  no  other  plain,  speedy  and  adequate 
remedy.    Edgar  v.  Cheer,  14  Iowa,  211. 

2.  Bztent  of  role.  When  a  statute  upon  a 
general  subject  has  provided  a  tribunal  for  the 
determination  of  questions  connected  therewith, 
the  jurisdiction  thus  conferred  is  exclusive,  un- 
less otherwise  clearly  expressed  or  manifested  ; 
but  such  exclusive  jurisdiction  does  not  prevent 
a  party  from  resorting  to  the  ordinary  tribunals 
for  a  remedy  against  the  malice  or  corruption  of 
a  revenue  officer,  or  of  availing  himself  of  the 
general,  remedies  of  certiorari  or  mandamus  to 
such  special  tribunal.  MackHot  v.  TJie  City  of 
Davenport,  17  Iowa,  879. 

3.  A  writ  of  certiorari  is  authorized  when  the 
inferior  tribunal  has  exercised  judicial  powers 
not  authorized  by  law,  and  where  there  is  no 
other  plain,  speedy  and  adequate  remedy.  Co. 
hum  V.  Mahaska  County,  4  G.  Gr.  243. 

4.  Where  easy  access  to  a  higher  court  is 
afforded  by  appeal,  such  court  should,  in  the 
exercise  of  a  sound  discretion,  refuse  the  com- 
mon-law  writ  of  certiorari.  Dams  County  v. 
Horn,  4  G.  Qr.  94 

6.  Where  party  has  lost  other  remedies  by 
neglect.  It  is  not  part  of  the  office  of  a  writ  of 
certiorari  to  correct  errors  in  the  judgment  of 
judicial  tribunal,  in  cases  where  the  party  ask- 
ing the  writ  has  lost  a  plain,  speedy  and  ade- 
quate remedy  by  his  own  fault  or  laches.  Fagg 
V.  Parker,  11  Iowa,  18. 

6.  Whan  proceedings  will  be  annulled.  Pro- 
ceedings may  be  annulled  by  certiorari  only 
where  it  is  shown  that  the  inferior  tribunal  has 
exceeded  its  proper  jurisdiction,  or  is  otherwise 
acting  illegally.  This  rule  applied  to  proceed- 
ings to  establish  a  road.  McCcUister  v.  Shuey, 
24  Iowa,  862. 

b.  Particular  instances. 

7.  Where  record  Is  too  defective  to  author- 
ize a  decision.  Where  the  record  of  a  case  is 
too  defective  to  justify  a  decision,  the  court  will 
order  a  certiorari  to  perfect  it,  without  a  motion 
from  counsel.  Porter  et  al.  v,  Oarrett  db  Co.,  1 
G.  Gr.  368. 
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8.  Stranger  not  entitled  to  the  wxiL  A  party 
in  no  way  affected  by  the  proceeding,  and  a 
stranger  to  the  record,  is  not  entitled  to  an  ap- 
peal, nor  to  a  writ  of  certiorari.  Davis  County 
V.  Horn,  4  G.  Gr.  94. 

9.  Pemonfl  owning  distinot  parcels  of  land  in 
severalty  cannot  join  in  an  application  for  a 
certiorari  against  the  county  judge,  to  reverse 
proceedings  for  the  laying  out  of  a  road  over 
such  land,  on  the  ground  of  the  non-assessment 
of  the  damages  sustained  by  them,  by  the  lay- 
ing out  of  such  road.  Chambers  v.  LewiSy  9 
Iowa,  588. 

10.  In  cases  of  contempt.  The  mode  of 
revision  in  cases  of  contempt  is  by  certiorari 
under  section  16  of  the  Code  of  1851,  section 
2696,  Revision  of  1860,  section  8499,  Code  of 
1873.  Dunliam  v.  TJie  State,  6  Iowa,  245 ;  First 
Congregational  Church  v.  The  City  of  Musca- 
tine, 2  Ibid.  69. 

11.  Proceeding  to  establish  a  road.  A.  writ 
of  certiorari  is  the  proper  method  of  trying 
the  regularity  and  validity  of  the  proceedings 
of  the  county  court  in  establishing  a  road.  Myers 
V.  Simms,  4  Iowa,  500 ;  Chambers  v.  Lewis,  9  Ibid. 
588 ;  McCune  v.  Swafford,  5  Ibid.  552 ;  Ball  v. 
Humphrey,  4  G.  Gr.  204. 

Ii2.  A  writ  of  certiorari,  commanding  the 
county  court  to  certify  to  the  district  court  a 
transcript  of  the  record  and  proceedings,  as  well 
as  the  facts  of  the  case,  in  an  application  for  the 
establishment  of  a  county  road  does  not  bring 
up  for  decision  in  the  district  court,  the  question 
of  the  damages  to  be  paid  as  compensation  for 
the  land  taken  for  the  road.  McCrory  v.  GhHs- 
toold  etal,,7  Iowa,  248. 

13.  In  such  a  case,  the  writ  brings  up 
only  the  question  of  the  expediency  or  propriety 
of  establishing  the  road,  and  the  legality  and 
regularity  of  the  proceedings  of  the  county 
court  in  the  premises.  Ibid. 

14.  Appeal  is  the  proper  remedy  where  the 
amount  of  damages  is  sought  to  be  reviewed  : 
and  certiorari  where  the  county  court,  in  estab- 
lishing the  road,  exceeded  its  jurisdiction,  or 
otherwise  acted  illegally.  McCrory  v.  Oriswdd 
et  al.,1  Iowa,  248 :  Spray  <&  Barnes  v.  Thompson 
et  al.,9  Iowa,  40. 

16.  It  is  no  sufficient  ground  for  annulling  or 
reversing  the  decision  of  a  county  court  estab- 
lishing a  rood,  that  the  appraisers  appointed  to 
assess  the  damages  of  the  owner  of  the  land, 


have  decided  that  the  claimant  is  entitled  to  no 
compensation  for  his  property  taken  for  the 
road ;  and  such  a  question  cannot  be  raised  in 
the  district  court  on  a  writ  of  certiorari.  McCrory 
V.  QrisiDold  et  al.^  supra. 

16.  Unauthorized  judgment  in  bastardy  case. 
Where  the  county  court,  in  a  bastardy  case, 
rendered  a  judgment  not  authorized  by  section 
852  of  the  Code  of  1851,  and  where  the  effect  of 
an  appeal  would  be  to  confirm  the  unauthorized 
action  of  the  county  court ;  it  was  field,  that  a 
writ  of  certiorari  would  properly  issue,  because 
an  appeal  would  not  be  **  an  adequate  remedy." 
Cobum  V.  Mahaska  County^  4  G.  Gr.  242. 

1 7.  Assessment  of  damages  by  commissioners. 
The  assessment  of  damages  sustained  by  the 
owners  of  private  property  taken  fer  the  exten- 
sion of  a  street,  under  the  provisions  of  chapter 
152  of  the  acts  of  1857,  can  be  reviewed  in  the 
district  court  only  upon  certiorari.  Bunner, 
Wickersham  &  Wycoff  v.  TTie  City  of  Keokuk 
and  HiaU  dk  Sorbin,  11  Iowa,  544. 

18.  Order  of  county  court  refusing  to  correct 
mistake  in  settlement.  The  proper  remedy 
against  an  order  of  the  county  court  refusing  to 
correct  a  mistake  in  a  settlement  with  an  ad- 
ministrator is  by  appeal,  and  not  by  certiorari. 
CHare,  admr.,  v.  •Hempstead  County  Judge,  21 
Iowa,  83. 

19.  Bqualization  of  assessments  by  super- 
visors. The  board  of  supervisors  has  power,  un- 
der its  authority,  to  equalize  the  assessment  of 
property,  to  raise  the  valuation  of  the  property 
of  one,  if  deemed  too  high,  and  to  lower  it  on 
that  of  another  if  deemed  too  low  ;  and  its  dis- 
cretionary action  in  this  respect  in  a  particular 
case,  though  erroneous,  cannot  be  reviewed  on 
certiorari..  Smith  v.  The  Board  of  Supervisors, 
80  Iowa,  531. 

20.  Where  court  below  fedls  to  follow  orders 
of  the  supreme  court.  Where,  on  appeal,  the 
supreme  court  decided  that  the  plaintiff  had  no 
cause  of  action,  and  the  plaintiff  thereupon  dis- 
missed his  action,  but  the  court  below  allowed 
the  defendant  to  file  a  cross-claim  and  recover 
judgment  against  the  plaintiff  thereon,  and 
where  it  was  alleged  that  the  plaintiff  had  no 
knowledge  of  the  judgment  against  him  until 
the  time  for  taking  the  appeal  had  expired,  it 
was  lidd,  that  a  writ  of  certiorari  was  properly 
granted  and  the  judgment  set  aside  Edgar  v. 
Greer,  14  Iowa,  211. 


CERTIOEAEL 


169 


Jurisdiction  in  —  The  Application,  Trial  and  Judgment. 


II.  JUBIBDICTION  IN. 

21.  The  district  courts  have  a  common-law 
jurisdiction  over  inferior  tribunals  which  may 
be  enforced  by  writ  of  certiorari.  Helmich  v. 
Johnson,  Mor.  89. 

22.  The  circuit  court  has  not  jurisdiction  in 
certiorari  cases.  Thompson  et  al.  v.  Beed  et  al., 
29  Iowa,  117 ;  Hunt  v.  Free  et  al.,  Ibid.  156. 

23.  The  circuit  court  has  not  jurisdiction  in 
certiorari  proceedings.  Certiorari  is  a  **  special 
proceeding "  and  not  a  "  civil  action "  within 
the  meaning  of  the  statute.  Following  Thomp- 
»n  V.  Reed  and  Hunt  v.  Free,  supra ;  Ainsworth 
V.  House  Superintendent,  eto.,  31  Iowa,  604. 

III.  The  Application,  Trial  and  Judgment. 
a,  T/ie  applieation, 
24  RequisiteB  oL  A  motion  for  a  writ  of  cer- 
tiorari should  point  out  specifically  the  illegal' 
ities  in  the  proceedings  complained  of.  Oham- 
bers  et  al.  v.  Lewis  etal.,9  Iowa,  583. 

26.  When  against  a  public  officer.  An 
application  for  a  writ  of  certiorari  against  a 
pablic  officer,  should  give  his  individual  and 
official  name.  It  is  not  sufficient  if  the  official 
name  alone  is  given.    Ibid. 

26.  Time  within  which  writ  will  be  issued. 
Under  the  act  of  January  14, 1846,  section  13* 
the  Writ  of  certiorari  could  not  issue  after  the 
expiration  of  thirty  days  from  the  date  of  the 
judgment  sought  to  be  reviewed,  even  when  the 
bond  was  filed  within  the  thirty  days.  Snyder 
▼.  Soper,  Mor.  229. 

b.  The  return  and  proceedings  thereoti. 

27.  Qe&eral  requisites  of  return.  When  the 
transcript  of  a  justice  does  not  set  forth  the 
judgment  in  haec  verba,  but  contains  sufficient 
to  show  its  character,  its  amount,  and  against 
whom  it  was  rendered,  it  is  sufficient  to  give 
the  court  jurisdiction.  Wilson  v.  AUyright,  2  G. 
Or.  125. 

28.  Verity  of  return :  contradiction  oL  The 
retam  of  a  justice  of  the  peace  cannot  be  im- 
peached by  the  mere  traverse  plea  of  a  party  or 
his  attorney,  where  the  record  shows  no  evidence 
to  support  it.     Wright  v.  Ross,  2  G.  Gr.  266. 

29.  Recitals  in  the  return  of  a  county  judge 
to  a  writ  of  certiorari,  which  are  in  no  manner 
contradicted,  will  be  taken  as  true.  Schroder  v. 
Crary,  11  Iowa,  565. 

30.  What  erron  will  be  considered.  In  a 
certiorari  proceeding,  the  court  will  not  consider 
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errors  or  irregularities  relating  to,  or  dependent 
upon,  facts  not  stated  in  the  petition.  Nor  will 
allegations,  without  a  return  to  sustain  them, 
afford  ground  for  interference.  Everett  v.  The 
Cedar  Rapids  <fc  Jf.  R.  R.  Co.,  28  Iowa,  417. 

31. right  of  way  assessment.     It  was 

accordingly  held,  that  a  proceeding  to  appropriate 
the  right  of  way  to  a  railroad  company  over 
lands  alleged  to  belong  to  an  unknown  non-resi- 
dent, which  was  regular  upon  its  face,  would 
not  be  set  aside  or  interfered  with  upon  the 
mere  allegations  of  the  petition  in  a  certiorari 
proceeding,  that  the  owner  was  known,  not 
notified,  etc.,  when  such  allegations  were  not 
supported  by  the  return  to  the  writ,  nor  by  any 
proof  contained  in  the  record.  Ibid. 

32. evidence  alitmde.     The   trial  in  a 

certiorari  proceeding,  after  the  writ  has  been 
issued  and  returned, is  had  upon  the  record; 
and  evidence  aliunde  is  not  admissilfle.  Smith 
V.  The  Board  of  Supervisors,  80  Iowa,  531. 

33.  Practice:  Insufiiciency  of  affidavit. 
When  the  grounds  of  error,  as  alleged  in  an  affi- 
davit for  a  certiorari,  are  palpably  insufficient 
and  show  no  error  before  the  justice,  the  writ  of 
certiorari  may  be  dismissed,  on  motion,  in  the 
district  court.    SUiott  v.  MitcheU,  3  G.  Gr.  287. 

34.  Amendment  of  defective  bond.  On  a 
certiorari,  in  pursuance  of  the  act  of  January 
14, 1840,  if  the  bond  is  substantially  defective, 
it  cannot  be  amended,  and  the  defect  supplied 
in  the  district  court.  Perry  d  Headley  v.  Betk- 
ner,  Mor.  340. 

36. character  of  proceeding.  The  cer- 
tiorari authorized  by  said  act,  is  only  another 
mode  of  taking  an  appeal.  In  an  appeal  proper, 
the  statute  expressly  gives  the  right  to  correct 
a  defective  bond,  not  so  in  the  certiorari,  and 
the  court  will  not  allow  an  amendment,  and 
thereby  enlarge  the  opportunity  for  a  second 
jury  trial.  Ibid. 

36.  Misnomer:  waiver.  When  a  defendant 
stands  by  and  assents  to  a  change  of  name  of 
the  plaintiff,  and  then  goes  to  trial  on  the  merits, 
it  is  a  waiver  of  irregularity  in  the  proceedings 
and  the  defendant  is  estopped  from  setting  the 
judgment  aside  on  certiorari.  Cornelius  v.  Jfc- 
IhanCy  Mor.  318. 

e.  The  judgment. 

37.  A  judgment  taken  to  the  district  court 
by  writ  of  certiorari  may  be  reversed.  Wilson 
V.  Albright,  2  G.  Gr.  125. 
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38.  In  a  case  taken  to  the  district  court  by 
certiorari,  an  affirmance,  or  a  new  judgment 
may  be  rendered  *'  as  the  right  of  the  matter 
may  appear."  Wright  et  al.  t.  PhiUips,  2  Q- 
Gr.  191. 

39.  On  the  review  of  a  case  in  the  district 
court  upon  certiorari,  the  judgment  of  the  court 
below  may  be  either  reversed  or  affirmed.  Wil- 
son V.  Albright,  2  Q.  Gr.  126. 

40.  Trial  de  novo  cannot  be  had  in  distziot 
court.  Where  a  cause  is  taken  to  the  district 
court  by  certiorari,  and  the  judgment  of  the  jus- 
tice is  reversed,  it  is  error  to  order  a  trial  de 
novo  in  the  district  court.  Da/oiB  v.  Curtis,  2  G. 
Gr.  575. 

41.  Judgment  against  suretiei.  A  judgment 
cannot  summarily  be  rendered  against  sureties 
in  a  case  taken  to  the  district  court  by  certiorari, 
as  it  may  be  in  a  case  taken  up  by  appeal. 
amUh  V.  Bissel,  2  G.  Gr.  879. 


OBBTUI  QUB  TRUST. 

See  Trusts  and  Tbustees;  Mortgage  aitd 
Deed  of  Trust  ;  Equitt. 


CEAUiBNail  OF  JX7ROR. 

See  Jury  and  Verdict  ;  Practice  ;  In  Crimi- 
nal Gases,  see  Criminal  Law. 


.    OHAMPSRTT  AND  MAINTZINANOZI. 

1.  Not  applicable  to  this  States  The  doctrine 
of  champerty  and  maintenance  are  not  applicable 
to  this  State.     Wright  v.'  Meek  et  al.,  3  G.  Gr.  472, 

2.  Ohampertoiu  contracts  void.  Champer- 
tous  contracts  are  in  this  State,  as  well  as  at 
common  law,  illegal  and  void.  The  authorities 
to  show  that  such  is  the  rule  in  other  States, 
cited.  The  doctrine  announced  in  Wright  v. 
Meek,  8  supra,  dissented  from  by  Wright,  J. 
Boardman  <t  Brown  v.  Thompson,  25  Iowa,  487. 

3.  Contracts,  against  public  policy.  Though 
there  is  no  express  statute  against  champerty, 
in  this  State,  the  aid  of  our  courts  will  not  be 
given  to  enforce  contracts  which  are  in  their 
nature  champertous  and  against  public  policy. 
Ibid, 

4.  Rule  applied.  A  contract  entered  into  be- 
tween two  attorneys,  constituting  a  firm,  and  a 
client,  stipulated  that  for  prosecuting  a  certain 


case  against  a  railroad  company,  wherein  a  large 
amount  of  damages  was  claimed,  the  attorneys 
were  to  receive  for  their  services  twenty-five 
per  cent  of  the  money  recovered ;  that  the  client 
should  not  settle  or  compromise  the  case  without 
their  consent,  and  that,  if  he  did  thus  settle,  they 
should  be  entitled  to  and  have  their  per  cent  on 
the  full  amount  claimed  in  the  petition,  as  their 
fees.  It  was  further  stipulated  that  the  attor- 
neys were  to  advance  all  costs  and  expenses  in 
procuring  testimony,  and  all  other  costs  for 
which,  together  with  their  traveling  expenses 
and  hotel  bills,  they  were  to  be  re-imbursed  out 
of  the  sum  recovered,  in  addition  to  the  per  cent 
stipulated.  Held,  that  the  contract,  together 
with  two  others  of  a  like  character,  but  difiering 
somewhat  in  their  stipulations,  entered  into  at 
the  same  time,  and  in  relation  to  other  cases, 
were  void,  as  being  against  public  policy.  Ibid, 
6.  Attorney  and  client.  An  agreement  be- 
tween an  attorney  and  his  client  that  the  attor- 
ney shall  receive  as  a  contingent  fee  a  certain 
portion  of  the  amount  recovered  against  the 
other  party,  is  not  void  as  being  champertous. 
The  case  of  Boardman  db  Brovon  v.  Thompson, 
25  Iowa,  487,  distinguished  from  the  present 
one.  McDonald  v.  The  Chicago  and  Northutest- 
ern  Eailroad  Company,  29  Iowa,  170. 


See  Equity. 


OHANaB  OF  VHNUB. 

See  Venxte;  Costs;  Criminal  Law. 


See  Evidence  ;  Slander  and  Libel  ;  Cbimi 
NAL  Law. 


OHARGB  OF  COURT. 

See  Instructions. 


See  Equitt;  Trusts  and  Trustees;  Relig- 
ious Societies. 


CHARTER— CODE. 
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Municipal  Corporations. 


See  COBFORATION ;  Muif  ICIPAI:  Ck>BPOBATIONB ; 

Railroads;  Banks. 


See  Sales  of  Pbrsokal  Pbofertt  ;  Fixtxtres. 

OHATTBIi  MORTGAQXI. 

See  Mortgage  of  Personal  Property. 


See  Bank  and  Bank  Notes  ;  Bills,  Notes 
AND  Checks;  Payment. 


See  Parent  and  Child;  Infant;  Bastardy- 


See  Religious  Societies  ;  Corporation  ;  Dedi- 
cation ;  Trust  and  Trustee  ;  Equity. 


OZROC7IT  COURT. 


See  Court;  Clerk  of  District  and  CiRCxnT 

Courts. 


cmpsH. 

i3Ce  A,LIEN. 


OLAIMS  AGAINST  DZIOZIDZINT>S 
BSTATB. 

See  Executors  and  Administrators. 


OF  DISTRICT   AND    dRCXTIT 
COURTS 


1.  NegUgence  of  the  derk.  Where  an  in- 
joiyariseB  by  the  negligence  or  fault  of  the 
clerk,  withont  any  corresponding  negligence  on 
the  part  of  the  party  injured,  he  will  be  held 
fesponsible  on  his  own  bond ;  but  he  is  not 


liable  where,  but  for  the  negligence  of  the  party 
complaining,  the  injury  would  not  have  occurred 
Parks  V.  Davis,  16  Iowa,  20. 

2.  It  is  the  duty  of  the  clerk  to  file  eyery 
paper  connected  with  the  record  of  a  cause 
when  it  is  deposited  in  his  office.  StcUe  T. 
Klingman,  14  Iowa,  404. 

3.  Official  bond :  sureties.  Money  paid  to  the 
clerk  of  the  district  and  circuit  courts,  upon  a 
judgment  recorded  in  his  office,  is  received  by 
him  in  virtue  of  his  office  ;  and  upon  his  failure 
to  pay  over  the  money  to  the  judgment  creditor, 
a  recovery  may  be  had  therefor  against  him  and 
his  sureties,  in  an  action  on  his  official  bond. 
Morgan  v.  Long  et  al.,  2&  Iowa,  434. 

4.  Thus  held  where  he  deposited  money  so 
leceived  with  a  private  banker  who  failed.  Ibid. 

See  Acknowledohent  ;  Appeal  ;  Attach- 
ment ;  Ck>URTs ;  County  ;  Costs  ;  Office  and 
Officer. 


CLIBNT. 


See  Attorney  and  Client. 


CLOUD  ON  TrriiB. 

See  EquiTY. 


OODB.* 


1.  The  Code  of  1851  went  into  efiTect,  on  the  Ist 
day  of  July,  of  that  year ;  and  not  at  the  time  of 
its  passage,  or  approval.  Chadless  db  Blow  v. 
Lamberson,  1  Iowa,  485 ;  Boop  v.  Seaton,  4  G. 
Gr.  252. 

2.  The  words, "  prior  to  the  passage  of  this 
law,"  in  section  1249  of  the  Code,  amount  to  the 
same  thing,  as  if  the  legislature  had  used  the 
word,  *'  heretofore,"  and  either  must  relate  to  the 
time  of  taking  efifect,  and  not  the  passage  of  the 
Code.  Charless  db  Blow  v.  Lamberson,  1  Iowa, 
485. 

3.  The  intention  of  chapter  4  of  the  Code 
of  1851  was  to  save  all  rights  then  existing  under 
former  acts,  even  to  the  extent  of  those  accruing. 
Hdfsnstein  <k  Oore  v.  Cave,  8  Iowa,  287. 

*The  RevlRion  of  1800  went  into  effect  on  the  Ist 
day  of  September,  1860 ;  the  Code  of  1873.  on  the  1st 
day  or  September  of  that  year. 
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Rights  and  Daties  Respecting  Passengers  and  Baggage  —  Ferryman. 


4.  The  word  "hereafter,"  in  section  1672, 
in  relation  to  the  time  of  commencing  an  action, 
has  reference  to  the  time  when  the  Code  took 
effect,  and  not  to  the  time  of  its  passage.  Ben- 
neti  V.  Beoard^  6  Iowa,  82. 

See  Statutes. 


OOIXATERAIi  SBOURITT. 

See  Bills,  Notbs  akd  Chbckb  ;  Patmbnt. 


OOLIiEOTOR. 


See  Taxes  and  Tax  Sales;  CJounty,  sub- 
title OF  THE  Ck)UNTY  TREASUBER. 


OOLLEQB. 

See  Schools. 


OOLLUSION. 

See  Fraud. 


OOIiOR  OF  OFFIOB. 

See  Office  and  Officer  ;  Quo  Warranto. 

OOIiOR  OF  TFTLE. 

See  Adyioise  Possession. 


COMMISSION. 


OOMm 


■  i:  uu»i 


TO   TAEB     TBSTIMONT. 

See  Etidence. 


OOMBflSSION  FOR  SBRVIOES. 

See  Executor  and  Administrator  ;  Trusts 
and  Trustees  ;  Receiver. 


OOMMISSIONBR. 

See  County. 


OOBCMON  OARRTTIRR 

I.  General  Principles. 
II.  Rights  and   Duties   RESFECTma  Pas- 
sengers AND  Baggage. 
a.  Ferrymen, 
6.  Stage  coach  proprietors, 
e.  Railroads, 
d,  Steamboats. 
III.  Rights  and  Duties  respecting  Freight. 


I.  General  Principles. 

1.  Who  are  common  carriers.  Those  who 
carry  goods  or  persons,  for  all  who  apply  are 
common  carriers.  The  State  of  Iowa  ex  rel.  v. 
The  County  of  WapeUo,  18  Iowa,  388. 

2.  Oommon  oarriers  are  insurers  for  the  safe 
and  speedy  transportation  of  goods,  freight  and 
baggage.  This  covers  every  description  of  loss 
and  damage,  not  occasioned  by  the  elements 
and  the  enemies  of  the  country.  They  are  re- 
sponsible for  the  greatest  care  for  the  safe  tran- 
sit of  their  passengenr,  and  answerable  for  the 
smallest  negligence  by  which  death  or  personal 
injuries  insue,  or  other  detriment  to  third  per- 
sons and  domestic  animals.  Ibid,  and  Angle  v. 
The  M.  d  M.  B.  B.  Co.,  18  Iowa,  555 ;  Winne  v. 
The  m.  Central  B.  B.  Co.,  81  Ibid.  588. 

3.  Oommon-law  liability  not  relaxed.  That 
there  be  no  relaxation  of  the  common-law  re- 
sponsibility of  carriers,  is  demanded  by  the  high- 
est considerations  of  public  policy.  Carson  v, 
Harris,  4  G.  Gr.  516 ;  Whitmore  v.  Botoman,  4 
Ibid.  148. 

II.  Rights  and  Duties*  respecting  Passen- 
gers AND  Baggage. 

a.  F^srrym>en. 

4.  Bomid  to  proirlde  suitable  boats  and  ap- 
paratus. A  public  ferryman  is  regarded,  at  law, 
as  a  common  carrier,  and  is  bound  to  provide 
suitable  boats,  fastenings  and  fixtures.  Whit- 
more et  al.  v.  Bowman,  4  G.  Gr.  148. 

6.  Measure  of  responsibility.  He  is  also 
held  to  the  same  degree  of  care,  diligence  and 
responsibility  as  other  oommon  carriers.  Ibid. 

b.  Stage  coach  proprietors, 

6.  Oe&eral  duties  and  liabilities.  Stage 
coach  proprietors  wlv>  carry  passengers  for  com- 
pensation, are  responsible  for  all  accidents  and 
injuries  happening  to  passengers,  which  might 
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haye  been  prevented  by  human  care  and  fore- 
sight. They  are  bound  to  furnish  good  and 
strong  coaches  and  harness,  .gentle  and  well 
broke  horses,  and  skillful  and  prudent  driyers ; 
and  the  smallest  degree  of  negligence  in  these 
particulars  will  render  such  proprietors  liable 
for  any  injury  to  passengers  caused  thereby. 
Fnnk  db  Co.  v.  Coe„  4  G.  Or.  555. 

7.  Road-worthy  ooaohes.  It  is  the  duty  of 
stage  proprietors,  who  run  a  line  of  coaches  for 
the  conveyance  of  passengers,  to  purchase  good 
coaches,  harness  and  horses,  and  have  good,  skill- 
ful and  careful  drivers ;  and  should  they  fail  to  do 
so,  and  their  passengers  are  injured  by  such 
failure,  they  are  responsible.  8ai«$  v.  The 
Weitem  Stage  Company,  4  Iowa,  547. 

8.  Z>6gr8e  of  oare  and  skill  required.  They 
are  bound  to  exert  the  utmost  skill  and  pru- 
dence in  conveying  their  passengers,  and  ai^ 
responsible  for  the  slightest  negligence  or  want 
of  skill,  eitlier  in  themselves  or  their  servants. 
Hid, 

9.  They  are  not  only  to  furnish  good  coaches, 
harness  and  horses,  and  skillful  and  careful 
drivers,  but  they  are  to  keep  them  in  good  re- 
pair, and  to  see  that  their  drivers  drive  with  the 
utmoti  skill  and  prudence.  Ibid. 

10.  Oioss  negUgenoe:  drunken  dzlTer:  ez- 
smpiary-  damages.  Where  a  passenger  has 
been  injured  in  consequence  of  the  gross  negli- 
gence of  a  stage  proprietor,  by  the  employment 
of  a  known  drunken  driver,  the  injured  party 
may  be  entitled  to  exemplary  damages.  FHnk 
d  Co.  V.  Coe,  4  G.  Gr.  555. 

c.  BaUroads. 

IL  Rights  of  passengers.  So  long  as  a  pas- 
senger upon  a  railroad  shall  comply  with  the 
reasonable  regulations  of  the  company,  he  has 
a  right  to  remain  in  the  cars,  and  to  be  carried 
over  the  road ;  and  if,  while  thus  complying 
with  the  regulations,  the  conductor,  officers, 
agents  or  servants  of  the  company,  shall  eject 
him  from  the  cars,  they  will  be  liable,  in  a  crim- 
inal prosecution,  and  the  company  liable  in 
damages  for  all  injuries  sustained,  as  the  result 
of  the  action  of  its  agents  and  servants.  State 
of  Iowa  V.  Chwin,  7  Iowa,  204. 

12.  Right  of  company  to  adopt  reasonable 
roles.  For  the  proper  management  of  its  offi- 
cers, the  better  to  secure  the  safety  and  security 
of  passengers,  and  to  facilitate  the  business  and 
labors  of  its  agents,  a  railroad  company  has 


power  to  make  reasonable  regulations  to  guide 
and  govern  its  agents  in  the  discharge  of  their 
duties,  and  for  the  conduct  of  passengers  while 
in  its  trains.  JHd. 

13.  What  rules  deemed  reasonable.  All 
regulations  of  a  railroad  company  will  be 
deemed  reasonable  which  are  suitable  to  enable 
the  company  to  perform  the  duties  it  undertakes, 
and  to  secure  its  own  just  rights  in  such  em- 
ployment ;  and  also  such  as  are  necessary  and 
proper  to  insure  the  safety,  and  promote  the 
comfort  of  passengers.  Ibid. 

14.  May  charge  different  rates  of  fare 
as  penalty  for  non-pnrohase  of  ticket.  A  rail- 
road company  may  charge  one  rate  of  fare  to 
those  passengers  who  purchase  tickets  before 
taking  their  seats  in  the  cars,  and  exact  an  addi- 
tional sum  of  those  who  neglect  to  do  so ;  and 
such  a  regulation  is  a  reasonable  one.  Ibid, 

16.  Duty  of  passenger  to  submit  to  suoh  regur 
latioo.  A  passenger  upon  a  railroad  who  does 
not  purchase  his  ticket  before  entering  thd  cars, 
and  who  refuses  to  submit  to  a  regulation  of  the 
company,  requiring  him  to  pay  a  higher  fare 
than  those  who  purchase  their  tickets  at  the 
office  of  the  company,  and  shows  no  sufficient 
excuse  for  such  refusal,  may  be  expelled  from 
the  cars,  with  no  unnecessary  violence.  Ibid. 

16.  Duty  to  provide  station  aooommodatioQs. 
There  exists  a  common-law  duty  on  the  part  of 
railway  companies  to  provide  reasonable  accom- 
modations at  their  stations  for  passengers  who 
are  invited  and  expected  to  travel  on  their  roads. 
McDonald  et  ux.  v.  The  Chicago  db  Northwestern 
Railroad  Company,  26  Iowa,  124. 

17.  Where  station-room  is  offensive.  If  the 
station-room  is  full,  or  if  it  is  intolerably  offen- 
sive, by  reason  of  tobacco  smoke,  so  that  a  pas- 
senger has  good  reason  for  not  remaining  there, 
it  will  justify  his  endeavor  to  enter  the  cars  at 
as  early  a  period  as  possible,  and  if,  in  so  doing, 
he  receives  an  injury  from  the  unsafe  and  dan- 
gerous condition  of  the  platform  or  steps,  in  a 
place  where  passengers  would  naturally  go,  the 
company  are  liable  therefor,  if  the  passenger 
used  proper  care,  and  violated  no  rule  or  regula- 
tion of  the  company,  of  which  he  had  actual 
knowledge,  or  which,  as  a  reasonable  man,  he 
would  be  bound  to  presume  existed.  Ibid. 

18.  Rules  of  company  as  to  entering  oars. 
Railroad  companies  are  held  to  a  strict  account 
ability  for  the  safety  of  passengers.    To  enable 
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them  to  properly  discharge  this  duty,  they  have 
power  to  make  reasonable  rules  and  regulations 
respecting  the  time,  modes,  and  place  of  enter- 
ing cars,  and  these,  when  known  to  the  passen- 
ger, he  is  bound  to  conform  to,  and  he  cannot 
▼iolate  them,  hj  pursuing  another  course,  and 
hold  the  company  liable  for  damages  thus  occa- 
ibioned,  though  the  jury  may  believe  that  an 
ordinarily  prudent  man  might  have  adopted  the 
same  course.  Ibid. 

19.  Injury  from  delsotiTe  platform.  An  action 
by  a  husband  and  wife  against  a  railroad  com' 
pany,  as  common  carriers,  to  recover  damages 
for  injuries  to  the  wife,  caused  by  defective 
steps  to  a  platform  to  which  the  train  had 
backed,  and  which  was  not  the  usual  place  for 
passengers  to  get  on  and  off  the  cars,  the  jury 
should  have  been  instructed  to  ascertain  from 
the  evidence  whether  the  company  had  desig- 
nated or  set  apart  the  platform  in  front  of  the 
depot  as  the  place  where  it  required  all  passen- 
gers to  enter  the  cars ;  if  so,  and  this  was  known 
to  the  plaintiffs,  and  they,  in  disregard  of  such 
requirement,  in  advance  of  time,  and  without 
any  justi6cation,  sought  to  enter  the  cars  at 
another  place,  and  in  so  doing,  met  with  the 
injury,  then  the  company  would  not  be  liable  as 
common  carriers.  Ihid. 

20.  But  if,  on  the  other  hand,  there  was 

no  such  rule  or  regulation  known  to  the  plain- 
tiffs, and  they  in  good  faith,  and  using  reason- 
able care,  were  seeking  to  find  and  enter  the 
cars,  the  company  would  be  liable,  as  the  plain- 
tiffs would  have  a  right  to  presume  that  the 
platform  and  its  approaches  were  in  a  safe  con- 
dition. Ibid, 

21.  general   rule.     As  a  general  rule 

railroad  companies  are  bound  to  keep  in  a  safe 
condition  all  portions  of  their  platforms  and 
approaches  thereto,  to  which  the  public  do,  or 
would  naturally  resort,  and  all  portions  of  their 
station  grounds  reasonably  near  to  the  platforms, 
where  passengers,  or  those  who  have  purchased 
tickets  with  a  view  to  take  passage  on  their  cars, 
would  naturally  or  ordinarily  be  likely  to  go. 
Ibid. 

22.  Liability  as  carxien  for  baggage.  The 
liability  of  a  railway  company,  as  a  common 
carrier,  for  the  baggage  of  a  passenger,  ter- 
minates upon  the  expiration  of  such  reason- 
able time  after  its  arrival  at  the  place  of  des- 
tination as  will  enable  the  traveler  to  receive 


and  take  charge  of  the  same.  Mote  v.  Ths 
Chicago  and  NorthtDuUm  R.  B.  Co.,  27  Iowa,  22. 

23. In    determining  what  would    be  a 

reasonable  time,  the  customs  of  the  company, 
the  manner  of  transporting  baggage  to  and 
from  the  station,  and  all  the  circumstances  sur- 
rounding the  case;  should  be  considered.  Ibid. 

24. liability  as  warehotuMmen.    Where 

baggage  is  unclaimed  within  a  reasonable  time 
after  its  arrival  at  the  place  of  destination,  it  is 
the  duty  of  the  company  to  store  it  in  a  proper 
and  secure  place  until  called  for;  and  when 
thus  stored  the  liability  of  warehousemen 
attaches  to  the  company,  and  its  liability  as 
carrier  ceases.  Ibid.  See  also  Francis  v!  The 
Dubuque  A  SUmx  City  R.  R.  Co.,  25  Ibid.  60. 

26. duties  as  UTarehonsamen.  The  obli- 
gation of  the  company  as  a  warehouseman  is  to 
take  common  and  reasonable  care  of  the  prop- 
erty intrusted  to  its  charge,  and  exercise  toward 
it  such  diligence  as  men  usually  exert  in  respect 
to  their  own  concerns.  It  would  be  liable  for 
theft,  if  it  were  the  result  of  a  want  of  proper 
care.  Mote  v.  The  Chicago  di  N.  W.  R.  R.  Co., 
supra. 

26. rule   applied.    The    baggage    of   a 

traveler  was  not  claimed  after  its  arrival  at 
the  point  of  destination.  After  remaining  on  the 
platform  for  several  hours,  it  was  removed  by 
the  station-agent  into  a  room,  which  was  the 
only  place  for  storing  baggage  connected  with 
the  station,  and  which  was  not  a  secure  place 
for  keeping  such  property,  the  door  being  so 
imperfectly  fastened  as  to  constitute  no  hinder- 
ance  to  any  one  desiring  to  enter,  and  the  build* 
ing  left  without  a  watch.  During  the  night  the 
trunk  was  broken  open  and  rifled.  Held,  that 
the  company  were  liable.  Ibid. 

27.  Detention  of  baggage.  Section  2  of  chap- 
ter 165,  acts  of  Thirteenth  General  Assembly, 
does  not  authorize  a  recovery  against  a  railroad 
company,  by  a  traveler,  for  delay  caused  by  the 
mere  detention  of  baggage,  but  only  for  such 
delay  as  results  from  damage  to  the  baggage, 
and  institution  of  suit  to  recover  the  same.  An- 
derson V.  The  Toledo,  Wabash  and  Western.  R.  R. 
Co.,  82  Iowa,  86. 

28.  Duties  of  railroad  ooiiq>any  in  forward- 
ing baggage.  If  a  passenger  on  a  railroad  pays 
his  fare,  and  his  baggage  is  sent  forward,  pur- 
suant to  agreement,  and.  as  a  part  of  the  con- 
sideration moving  from  the  company  for  the  fare 
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prepaid  by  the  passenger,  the  same  rales  of  care 
and  diligence  on  the  part  of  the  company  appl  j, 
whether  the  baggage  is  forwarded  on  the  same, 
the  preceding,  or  a  subsequent  train.  This  case 
is  distinguished  from  Porter  v.  C.  db  If.  W,  R. 
R  Ch,,20  Iowa,  78.  Warner  v.  The  BurUngUm 
and  MiBeauri  Mwer  B.  B.  Co,,  22  Iowa,  166. 

29.  Waralioiiaemen:  loss  of  baggage.  The 
plaintiff  purchased  a  ticket  on  defendant's  rail- 
road train  from  O.  to  F.  Finding,  when  about 
to  start,  his  trunk  locked  up  in  the  baggage 
room  of  another  company,  whose  check  he  then 
held,  he  gave  his  check  to  defendant's  station' 
agent,  who  told  plaintiff  to  proceed  to  F.,  and  he 
would  obtain  and  forward  his  trunk  by  the 
next  train.  Plaintiff  accordingly  proceeded  to 
P.,  and  on  the  next,  as  well  as  on  the  second 
day  after  his  arrival,  applied  at  defendant's 
depot  at  F.  for  his  trunk,  but  was  informed 
that  it  had  not  come.  On  the  third  day  he  sent 
again,  and  learned  that  it  had  been  broken  into 
and  rifled  of  its  contents  by  burglars,  while 
it  was  in  the  common  passenger  room,  where  it 
had  been  stored  by  defendant,  instead  of  In  the 
baggage  room  kept  for  that  purpose.  Hdd,  1. 
Tliat  the  facts  were  sufficient  to  warrant  the 
finding  that  defendant  was  liable  as  a  ware, 
houseman.  2.  That  as  defendant  accepted  and 
undertook  to  carry  and  deliver  the  trunk  of 
plaintiff,  it  was  immaterial  whether  the  agent 
had  the  authority  in  the  first  iustance  to  bind 
the  company  by  the  agreement  to  obtain  and 
forward  plaintiff 's  baggage.  8.  That,  plaintiff 
having  paid  his  fare,  defendant,  by  undertaking, 
pursuant  to  agreement  of  its  agent,  to  deliver 
the  trunk  by  a  eubsequent  train,  took  upon 
itself  the  ordinary  liabilities  that  are  assumed 
by  such  companies  when  the  passenger  goes 
upon  the  same  train.  Ibid, 

d.  Steamboats. 

30.  Oontract  of  passenger  for  ronnd  trip. 

When  the  question  as  to  whether  a  contract 
with  a  steamboat  to  carry  passengers  was  for 
the  round  trip,  or  only  to  the  destination,  was 
material  to  the  issue  in  a  trial  between  the 
parties  to  an  action,  and  the  court  instructed  the 
jary  that  if  they  believed,  from  the  testimony, 
that  if  plaintiffs'  agent  was  authorized  to  engage 
passage  for  the  round  trip,  "  and  did  so,  and  that 
in  pursuance  of  such  agreement  the  plaintiffs 
went  on  board  defendant  and  started  on  the  pas- 
sage ;  it  is  immaterial  at  what  time  'he  fare  was 


paid,  provided  it  was  paid  when  demanded  by 
the  officer ;  and  it  is  also  immaterial  whether  a 
part  of  the  fare  was  paid  on  the  up  trip  and  a 
part  on  the  down,  or  all  at  one  time  f  and  also 
further  instructed  the  jury  that  as  the  suit  rested 
upon  the  allegations  of  a  oontract  between  the 
parties  for  conveying,  the  plaintiffs  the  round 
trip,  "that  the  jury  must  find  such  a  oon- 
tract between  persons  authorized  to  enter  into 
the  same ;"  "  that  it  must  be  reciprocal,  and  bind 
plaintiff  to  pay  the  fare,  whether  they  went  or 
not ;"  it  was  held,  that  as  it  did  not  appear  by ' 
the  custom  of  the  boat,  or  otherwise,  that  pre- 
payment of  fare  was  necessary  to  bind  the  boat 
to  carry  passengers  for  the  round  trip,  the 
instructions  correctly  stated  the  law  governing 
liabilities  of  the  parties,  and  were  properly 
given.  Bites  etuxY.  The  Steamboat  War  Eagle 
14  Iowa,  868. 

31.  Skill  and  Pmdanoe;  case  approved. 
Sales  V.  Tlu  Western  Stage  Company,  4  Iowa, 
547,  as  to  the  skill  and  prudence  required  of 
common  carriers,  approved  and  followed.  Ibid, 

IIL  Rights  and  duties  bespectino  fbbight. 

32.  Q«neralliabi]ity.  A  carrier  who  receixed 
goods  to  carry  for  hire  is  bound  to  take  due  care 
of  them  in  their  passage,  to  deliver  them 
safely,  and  in  the  same  condition  as  when  they 
were  received  by  him ;  or,  in  default  thereof,  he 
is  liable  to  the  owner  to  make  adequate  compen- 
sation for  any  lessor  damage  which  may  happen 
to  the  goods  while  in  his  custody ;  but  he  is  not 
liable  for  any  loss  the  goods  may  have  sustained 
before  they  came  into  his  charge.  Carson  v. 
Harris,  4  G.  Gr.  616. 

33.  Last  oazrier  not  liable  for  prevfons  in* 
Jury.  Where  one  common  carrier  receives 
goods  from  a  forwarding  merchant,  in  apparent 
good  order,  and  subsequent  to  the  delivery  to 
the  consignee,  it  appeared  that  the  goods  had 
been  previously  wet  and  injured  by  some  other 
carrier;  it  was  held,lAiaX  the  carrier  who  last 
received  the  goods  was  not  liable  for  the  injury 
they  received  while  they  were  in  charge  of  a 
previous  carrier,  with  whom  he  had  no  connec- 
tion.   Carson  v.  Harris,  4  G.  Gr.  516. 

3^  **  Apparent  good  order."  A  steamboat, 
as  carrier,  received  boxes  of  goods  in  apparent 
good  order  at  Galena,  and  delivered  them  to  the 
consignee  at  Dubuque,  on  the  same  day,  in  like 
apparent  good  order.  On  opening  the  boxes,  it 
appeared  that  the  goods  had  been  wet  a  day  or 
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more  before  they  were  shipped  ou  the  steam- 
boat ;  hel4,  that  the  consignees  had  no  right  to 
set  off  the  damages  against  the  bill  of  the  car- 
rier, for  the  charges  advanced,  and  the  freight ; 
that  the  external  appearance  of  the  boxes,  at 
the  time  they  were  delivered  to  the  carrier,  was 
not  a  true  test  of  the  internal  condition,  nor 
was  the  bill  of  lading  conclusive  that  the  goods 
inside  of  the  boxes  were  in  good  condition. 
Ibid. 

36.  Interruption  of  navigation.  An  action 
against  a  steamboat  for  the  non-performance  of 
a  contract  to  transport  certain  pork  from  Du- 
buque to  St.  Paul,  which  contract  was  evi- 
denced by  five  bills  of  lading,  signed  by  the 
captain,  all  of  which  contained  the  words, 
**  shipped  in  good  order  and  condition,"  and  the 
usual  reservation  of  "  unavoidable  dangers  of 
the  river,  and  fire,  only  excepted,"  and  one  of 
which  contained  the  additional  clause,  "with 
the  usual  privileges."  The  i>etition  alleged 
that  the  goods  were  not  taken  to  their  destina- 
tion, but  were  stored  and  left  at  Reed's  landing, 
some  eighty  or  ninety  miles  from  St.  Paul. 
The  owners  of  the  boat  answered  that  at  the 
time  of  shipment  at  Dubuque,  the  plaintiff  well 
knew  that  the  season  for  navigation  from  Du- 
buque to  St.  Paul  had  passed,  and  that  the 
regular  boats  in  such  trade  had  withdrawn  by 
reason  of  the  lateness  of  the  season,  the  extra 
hazard  of  frost,  ice,  and  severe  weather,  whereby 
the  navigation  was  liable  to  be  closed  at  any 
day ;  that  the  plaintiff  applied  to  the  captain  to 
undertake  the  trip  from  Dubuque  to  St.  Paul, 
and  in  order  to  induce  him  thereto,  agreed  with 
the  captain,  that  if  at  any  point  on  such  trip, 
the  further  navigation  of  the  river  should  be 
found  impracticable,  by  reason  of  the  cold  or 
stormy  weather,  or  if  the  said  captain  should 
judge  it  unsafe  and  hazardous  to  proceed  fur- 
ther, then  he  might  store  said  pork  and  flour, 
and  return ;  that  the  captain,  relying  upon  such 
contract,  agreed  to  make  the  trip ;  that  the 
plaintiff  knew  that  the  goods  were  shipped  in 
an  open  flat  boat,  to  be  towed  by  the  steamboat, 
as  well  as  in  the  steamboat ;  that  at  the  time 
of  making  the  bills  of  lading,  the  plaintiff 
falsely  represented  to  said  captain  ;  that  the 
said  special  privileges,  stated  in  the  agreement, 
were  specially  named  and  written  in  the  bills 
of  lading ;  that  the  said  captain,  relying  upon 
such  pretenses  and  representations,  signed  the 
same,  without  any  explanation ;  that  the  boat, 


with  all  due  diligence,  according  to  her  capa- 
city and  custom,  proceeded  on  her  voyage  ;  that 
the  increasing  severity  of  the  weather,  and  the 
high  winds  then  prevailing,  hindered  and 
delayed  the  boat,  so  that  on  arriving  at  Reed's 
landing,  near  the  foot  of  lake  Pepin,  the  farther 
prosecution  of  the  trip  became  impracticable, 
and  said  captain  determined  that  he  could  pro- 
ceed no  further  with  an  open  flat  boat,  heavily 
laden,  in  tow ;  that  there  being  no  means  of  for- 
warding the  goods,  they  were  stored  until  they 
could  proceed  at  the  opening  of  navigation  in 
the  spring.  It  appeared  in  evidence  that  when 
the  boat  started  for  Dubuque,  the  plaintiff  ran 
to  the  river  bank,  and  said, ''  if  you  can't  get 
through,  try  and  get  to  Charley  Reed's,  and 
deliver  the  goods  there  —  he  is  the  best  man." 
Held,  1.  That  the  danger  of  interruption  of  the 
navigation,  entered  into,  and  became  a  part  of 
the  contract ;  2.  That  a  boat  taking  freight  in 
November,  to  carry  from  Dubuque  to  St.  Paul, 
is  bound  to  transport  it  to  that  place,  but  it  is  not 
necessarily  bound  to  transport  it  there  during 
the  same  season ;  8.  That  if  the  navigation 
became  impracticable,  in  consequence  of  the 
cold,  the  storms,  or  the  ice  of  the  season,  the 
boat  is  excused  from  then  fulfilling  the  contract, 
either  on  the  ground  of  the  act  of  the  higher 
power,  or  because  of  the  contract,  and  the  con- 
tingencies which  may  well  come  within  the 
contemplation  and  foresight  of  the  parties,  or 
in  view  of  the  clause  excepting  the  unavoid- 
able dangers  of  the  river  ;  4.  That  under  one 
or  the  other  of  these  views,  the  boat  had  a  right 
to  stop  and  turn  about,  if  the  voyage  became 
impracticable  ;  5.  That  the  declarations  of  the 
plaintiff  were  not  to  be  viewed  as  varying  the 
contract,  or  changing  the  liability  of  the  boat, 
but  were  to  be  regarded  only  as  directions  with 
whom  to  store  the  goods,  if  the  boat  was 
obliged  to  stop  ;  6.  That  the  carrier  was  bound 
by  his  contract,  without  reference  to  the  charac- 
ter of  his  boat  West  v.  The  Steamboat  Berlin, 
8  Iowa,  582. 

36.  Must  have  staunoh  boat  and  competent 
crew.  It  is  the  duty  of  a  common  carrier  of 
freight  by  steamboat  to  have  a  boat  staunch, 
strong  and  fit  for  the  business  of  transporting 
freight  at  the  season  of  the  year  when  the  con- 
tract to  carry  is  entered  ihto ;  and  to  have  of!i> 
cers,  engineers  and  crew  sufiicient  in  number 
and  competency  to  man  the  boat  constantly,  day 
and  night.  Ibid. 
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37.  Oood  order  stated  in  bill  cf  lading.  The 
good  order  in  which  a  carrier  admits  by  the  bills 
'of  lading,  the  goods  are  received,  in  the  absence 
of  an  express  agreement,  refers  only  to  the 
external  condition,  and  not  to  the  state  of  the 
freight  itself,  with  reference  to  its  soandness. 
Ibid. 

38.  Reasonable  rules.  Common  carriers  may 
adopt  and  enforce  such  reasonable  rules  as  to 
the  conduct  of  their  business,  as  may  conduce  to 
their  own  safety,  and  the  convenience  of  the 
public.  Skinner  v.  Chic^xgo,  Rock  Island  dh  Pa- 
cific R.  R,  Co.,  12  Iowa,  191. 

39.  Application  of  principle.  A  railroad  com- 
pany has  a  right  to  require  a  receipt,  showing 
that  goods,  when  delivered  to  the  owner,  were 
in  good  order ;  and  the  owner  has  an  equal  right 
to  examine  the  goods  to  be  delivered,  before 
executing  such  receipt.  Such  examination 
pbould  be  made  at  the  place  of  delivery,  and 
before  removal.  Skinner  v.  Chicago,  Rock 
Idand  cfe  Pacific  R.  R.  Co.,  12  Iowa,  191. 

40.  Receipt  not  conclusive.  When  a 
receipt  is  given  by  a  railroad  company  for  goods 
before  they  are  actually  examined,  it  is  prima 
fade  evidence  only  of  what  it  contains.  The 
receiptor  is  not  concluded  from  showing  the 
actual  condition  of  the  property.  Porter  v. 
Hie  Chicago  &  North  Western  Railioay  Company, 
20  Iowa,  73. 

41.  Contract  of  affireightment.  The  rights  of 
parties  under  contracts  of  affreightment  dis- 
cuBsed.  Baker  <&  Griffin  v.  The  Steamboat 
MUieavkee,  14  Iowa,  214. 

42.  Consideration  for  change.  The  payment 
of  freight  in  advance  may  be  a  sufficient  con- 
sideration to  support  a  change  in  the  original 
contract  of  affreightment.    Ibid. 

43.  Agency:  estoppel.  A  common  carrier, 
after  contracting  with  a  party  as  an  agent  of  a 
consignor,  cannot  deny  as  against  such  consignor 
the  authority  of  the  agent.    Ibid. 

4^  Measure  of  damages.  The  defendant 
made  a  oontra<^  with  the  plaintiff  for  the  car- 
riage and  transportation  of  certain  wheat,  oats 
and  com,  from  Council  Bluffs  to  St.  Louis,  at  a 
stipulated  price  per  sack,  and  refused  to  receive 
and  transport  the  same,  according  to  the  terms  of 
the  contract ;  held,  that  in  the  absence  of  any 
showing  that  if  the  grain  had  been  received 
according  to.  the  contract  of  affreightment,  it 
would  not  have  reached,  without  delay  and 
safety,  the  point  of  delivery,  that  the  violation  of 
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the  contract  was  not  willful,  or  that  the  plaintiff 
could,  with  ordinary  care,  have  found  another 
conveyance,  the  measure  of  damage  was  the 
difference  between  the  value  of  the  grain  in 
Council  Bluffs  and  St.  Louis,  at  the  time  the  con- 
tract should  have  been  performed,  less  the 
contract  price  of  affreightment.  Bridgman  v. 
The  Steamboat  Emily,  18  Iowa,  509. 

46.  Qeneral  rules  and  special  cases.  The 
measures  of  damages  against  carriers  is  liable 
to  be  governed  by 'special  circumstances,  the 
pbject  being  to  do  full  justice  and  afford  com- 
pensation, but  nothing  more  to  the  party 
injured.    Ibid. 

46.  Delivery  of  freights.  When  the  con- 
signee of  freights  by  steamboat,  in  person,  or 
by  his  agent,  is  not  at  the  landing  to  receive 
the  freight,  after  having  notice  of  its  arrival,  the 
carrier  may  place  it  in  charge  of  a  responsible 
warehouseman  who  will  be  entitled  to  a  fair 
and  reasonable  compensation  for  receiving  it ; 
but  it  cannot  be  so  placed  when  the  consignee 
or  his  agent  is  ready  to  receive  it.    Ibid. 

47.  Obligations:  acts  of  Qod,  and  public 
enemy  excepted.  Common  carriers  are  bound 
to  deliver  property  received  for  transportation 
according  to  the  undertaking,  subject  ouly  to 
contingencies  arising  from  the  act  of  God,  or 
from  the  public  enemy.  Angle  v.  The  Missis 
sippi  cfe  Missouri  Railroad  Company,  18  Iowa, 
555. 

48.  Onus.  In  all  cases  of  loss  or  injury  to 
property  intrusted  to  a  common  carrier  for  trans- 
portation, the  burden  of  proof  is  upon  him  to 
show  that  the  loss  was  occasioned  by  the  acts 
of  God  or  the  public  enemies,  ^roof  of  the 
delivery  of  the  goods  and  their  loss  or  injury 
while  in  the  carrier's  hands,  makes  out  a  prima 
facie  case  for  the  plaintiff.  Winne  v.  The  lUinois 

Central  R.  R.  Co.,  31  Iowa,  583  ;  Angle  v.  M.  <fe 
M.  R.  R.  Co.,  18  Iowa,  555. 

49.  It  is  the  duty  of  a  common  carrier  to 
deliver  property  transported,  to  the  consignee, 
or  to  such  person  as  he  may  direct ;  and,  until 
such  delivery,  or  that  which  is  equivalent,  the 
1  lability  of  the  carrier  continues.    2  bitl. 

60.  Absence  of  consignee.  The  absence  or 
failure  of  the  consignee  to  receive  the  goods 
upon  their  arrival,  will  not  absolve  the  carrier 
from  responsibility.  He  is  bound  to  make  rea- 
sonable efforts  to  place  them  in  proper  hands, 
and  if  this  cannot  be  done,  he  may  take  care  of 
the  goodtf  by  holding  them  himself.     Ibid. 
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61.  Delivery  beyond  terminun  of  route. 
When  a  common  carried  receives  goods  marked 
for  a  particular  place  beyond  the  terminus  of  his 
route,  unaccompanied  by  any  directions  as  to 
their  transportation  and  delivery,  except  such 
as  may  be  inferred  from  the  marks  themselves, 
he  is  prima  facie  bound  to  carry  and  deliver 
them  according  to  the  marks.  Angle  &  Co.  v. 
Mimmppi  &  MiMouri  R,  R.  Go,  9  Iowa,  487. 

62.  In  the  absence  of  special  circumstances 
or  rules,  he  may  lodge  them  with  suitable  per- 
sons for  the  owners,  and  when  thus  lodged,  the 
duties  of  the  carrier  cease ;  but  if,  according  to 
the  uniform  course  of  business,  goods  not 
demanded  or  called  for  within  a  specified  time, 
are  disposed  of  and  kept  in  a  particular  man- 
ner, or  in  a  designated  building,  he  cannot  ter- 
minate his  liability  by  lodging  them  with  some 
third  person  not  authorized  to  receive  them. 
Ihid. 

63.  Delivery  to  agent.  If  a  common  carrier 
delivers  goods  to  a  person  as  the  agent  of  the 
owner,  he  must  show  the  fact  of  agency,  or  cir- 
cumstances which,  in  the  opinion  of  the  jury, 
would  justify  such  delivery.    Ibid. 

64.  Liability  as  bailee.  Where  one  of 
the  rules  of  a  railroad  company  provided 
that  goods  should  be  taken  away  within  twenty- 
four  hours  after  the  removal  from  the  cars  at 
their  destination,  and  if  not  thus  removed, 
should  be  placed  in  store,  and  storage  charged 
thereon,  it  was  Tield,  1.  That  if  placed  in  store 
after  the  expiration  of  twenty-four  hours,  the 
liability  of  the  corporation  would  be  changed 
from  that  of  common  carriers  to  that  of  bailees ; 
but,  2.  That  a  delivery  of  the  goods  to  another 
party,  who  had  no  authority  to  receive  the  same, 
within  the  twenty-four  hours,  did  not  change 
the  liability  of  the  corporation,  notwitlistanding 
the  owner  did  not  make  a  demand  for  the  goods 
until  after  the  expiration  of  the  time  mentioned. 
Ibid. 

66.  query.    Would  the  liability  of  the 

common  carrier  continue  after  the  goods  were 
placed  in  store,  and  before  the  expiration  of  the 
twenty-four  hours  ?  Ihid. 

66.  Agent  of  common  carrier.  The  agent 
in  charge  of  the  general  business  of  a  common 
carrier,  at  a  particular  place,  has  the  prima 
facie  power  to  bind  his  principal  by  contract  for 
the  storage  of  goods,  but  cannot  make  a  valid 
contract  inconsistent  with  established  rules  of 


the  principal,  which  were  known  to  the  other 
party.     Ibid. 

67.  Consideration.  A  contract  for  storage 
with  a  common  carrier  is  not  binding,  if  not  sup- 
ported by  a  consideration ;  but  may  bind  the 
company  so  far  as  to  prohibit  the  delivery  of 
the  goods  to  a  third  person.  Ibid. 

68.  Oase  approved.  The  case  of  Angle  v. 
The  Mississippi  db  Missouri  Railroad  Company, 
supra,  as  to  the  liabilities  and  'duties  of 
common  carriers  and  warehousemen,  approved 
and  followed.  Porter  v.  l%e  Cliicago  cfe  North- 
western R.  W.  Co.,  20  Iowa,  78. 

69.  Performance  in  different  places.  Where 
a  railway  company  undertook  to  transport  from 
the  city  of  Clinton  in  this  State,  and  deliver  in 
Chicago,  a  certain  lot  of  cattle,  it  was  hdd  that 
the  contract,  being  entire,  and  made  and  to  be 
partly  performed  in  this  State,  must  be  governed 
by  our  law  as  to  its  validity  and  interpretation. 
McDaniel  et  dl.  v.  The  Chicago  and  Northwestern 
RaUioay  Company,  24  Iowa,  412. 

60.  Stipulation  restricting  liability  inopera- 
tive. It  was  accordingly  held,  where  the 
contract  in  such  case  contained  a  stipulation 
restricting  the  liability  of  the  company  as  com- 
mon  carriers,  which,  under  chapter  118  of  the 
Laws  of  1866,  was  inoperative  and  of  no  effect, 
that  the  stipulation  was  void,  and  that  the 
company  were  liable  as  common  carriers,  the 
same  as  if  no  such  stipulation  had  been  inserted. 
Ibid. 

61.  Defective  car :  liability  for  cattle  injured. 
Where  a  railroad  company  undertook  to  trans- 
fer a  lot  of  cattle  for  their  owner,  who  was  to 
take  care  of  them,  in  a  car  which  turned  out  to 
be  defective,  by  reason  of  which  the  cattle  had 
to  be  changed  to  another  car,  which  the  owner 
of  the  cattle  had  no  opportunity  to  properly 
provide  with  bedding,  whereby  some  of  the 
cattle  got  down  and  were  injured,  it  was  Tuld, 
that  the  company  were  liable  for  the  loss  thus 
sustained.  Ihid. 

62.  When  liability  of  railway  company  as 
a  carrier  terminates.  The  liability  of  a  railway 
company  as  a  common  carrier  of  freight  termi- 
nates, and  its  responsibility  as  a  warehouseman 
commences  upon  the  arrival  of  the  goods  at  the 
point  of  destination,  and  their  deposit  there  in 
the  warehouse  of  the  company  to  await  the 
convenience  of  the  consignee.  Francis  v.  Tlie 
Dubuque  and  Sioux  City  Railroad  Cotnpany, 
25  Iowa,  60. 
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63.  Rule  applied.  A  railway  company  re- 
ceived and  undertook  to  carry  for  F.  certain 
goods  from  C,  the  place  of  shipment,  to  A.,  the 
place  of  delivery,  and  where  F.  resided.  The 
goods  arrived  at  A.  on  time,  at  about  eight 
o'clock  P.  M. ;  but  F.  was  not  there  to  receive 
them,  nor  was  he  notified  of  their  arrival ;  they 
were  accordingly  unloaded,  and  safely  placed 
in  the  company's  warehouse,  separated  and 
made  ready  for  delivery.  During  the  night  the 
warehouse  was  burned,  and  the  goods  consumed 
with  it.  Held,  that  the  company  were  not  liable 
as  common  carriers.  Ibid, 

6^ fEolure  to  arrive  on  time.    A  different 

rale  might  apply  where  the  goods  arrived  out 
of  time,  and  the  consignee  had  been  active  in 
endeavoring  to  find  them,  or  to  ascertain  the 
probable  time  of  their  arrival,  and  no  notice 
was  given  him  by  the  company  when  they  did 
arrive.  Ibid. 

66.  Meaanre  of  damages:  railroad.  The 
application  of  the  general  rule  that,  in  actions 
against  carriers  for  damage  to  goods,  the  meas- 
ure of  damages  is  the  difference  between  the 
market  value  of  goods  as  delivered,  and  what 
their  value  would  have  been  if  they  had  not 
been  damaged  in  the  course  of  transportation, 
is  not  always  j  ust  and  proper.  Winne  v.  Tfie  Illi- 
nois Centrtd  R,  R.  Co,,  31  Iowa,  583. 

66.  It  was  accordingly  held,  in  an  action 
against  a  railroad  company  for  damages  to  a  lot 
of  flour,  that  the  plaintiff  might  show  and  re- 
cover what  it  cost  to  put  the  flour  in  a  salable 
condition  after  its  arrival  at  the  place  of  con- 
signment, it  appearing  that  such  expenditure 
was  beneficial  to  the  defendant  by  reducing  the 
damages  which  it  would  otherwise  have  bus. 
tained  under  the  operation  of  the  general  rule 
above  referred  to.  Ibid. 

67.  Presumption  aa  to  compensation.  Where 
goods  are  delivered  to  a  common  carrier  to  be 
transported,  a  promise  to  pay  freights  will  be 
implied,  and  it  is  not  necessary  to  prove  pay- 
ment or  tender  of  the  charges  in  order  to  hold 
him  liable  in  his  capacity  of  common  carrier. 
The  law  will  not  presume  that  the  bailment 
was  gratuitous.  Ibid. 

See  Bill  of  Lading;  Boats;  Principal 
AKD  Agent. 


OOBffMON  OOUNOIL. 

See  Municipal  Corporation. 


OOBSMON  LAW. 

1.  In  force  in  this  State.  The  common  law 
is  in  force  in  this  State,  and  has  always  been 
assumed  and  recognized  by  our  laws.  The  or- 
dinance of  1787,  expressly  made  it  the  law  of 
the  Territory  of  Iowa.  0*F6rrcUl  v.  Simplot,  4 
Iowa,  381 ;  Hdmes,  Brown  &  Co.  v.  MaUett,  Mor. 
82 ;  State  v.  Twogood,  7  Iowa,  252. 

2.  Not  as  to  cattle.  The  common-law  rule,  that 
every  man  is  required  to  keep  his  cattle  within 
his  own  close,  under  the  penalty  of  answering 
in  damages  for  all  injuries  arising  from  their 
running  at  large,  is  not  in  force  in  the  State 
of  Iowa.  Wagner  v.  BisseU,  8  Iowa,  396 ; 
Heath  v.  Coltenbaek,  6  Ibid.  490;  Alger  v.  The 
M.  &  M.  R.  R.  Co.,  10  Ibid.  288 ;  Camp  v.  Flah- 
erty,  28  Ibid  268. 

3.  Repeal  A  well-established  rule  of  com- 
mon law  is  not  repealed  by  implication.  Ooodr 
mn  V.  Thompson,  2  G.  Gr.  329. 

4.  The  statute  does  not  expressly  adopt  or  re- 
peal the  common  law  in  this  State  ;  yet  its  prin- 
ciples are  recognized  in  the  Code,  as  well  as  by 
our  courts,  and  are  made  the  rules  of  decisions 
in  both  civil  and  criminal  cases.  Indeed,  it 
would  be  a  most  difficult  matter  to  administer 
criminal  justice  under  our  Code  of  procedure 
without  the  aid  of  the  common  law,  in  the  light 
of  which,  statutory  crimes  are  to  be  interpreted* 
and  their  definitions,  if  defective,  to  be  ex- 
pounded. While,  therefore,  the  principles  of 
the  common  law  do  enter  into  all  our  criminal 
adjudications  when  the  j  urisdiction  of  our  courts 
over  criminal  offenses  has  been  established  by 
law,  still  they  do  not  confer  upon  the  courts 
in  this  State  the  power  to  try  and  punish  an 
offense  that  is  such  at  .common  law,  but  which 
has  not  been  ordained  as  such,  by  the 
law-making  power  of  the  State.  Eietes  v.  Ca/rter, 
10  Iowa.  400. 

6.  Abrogated.  Where  the  legislature  has 
undertaken  to  legislate  upon  a  subject,  by  legal 
intendment,  the  common  law  is  abrogated. 
State  V.  McOrew,  11  Iowa,  112. 

6.  The  statute  of  27  Eliz.,  designed  to  pro- 
tect subsequent  purchasers  in  good  faith,  of 
real  estate,  against  fraudulent  or  feigned  and 
collusive  transfers,  has  never  been  re-enacted  in 
this  State ;  but  as  it  was  enacted  prior  to  the 
settlement  of  this  country,  it  forms  a  part  of  the 
common  law.  Gardner  v.  Cole  et  al.,  21  Iowa,  205. 
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Consideration. 


The  rale  of  the  common  law  respecting  the 

right  of  self  defense  was  not  changed  hy  §  4448, 

Revision  of  1860.    The  State  v.  Kennedp,  20 

Iowa,  669. 

See  Statutes. 


COMMON  SCHOOLS. 

See  Schools. 


COMPENSATION. 

See  AoEOTT ;  Attorney  and  Client  ;  Con- 
tracts. 

As  to  the  constitutional  right  to  compensa^ 
tion,  see  Constitutional  Law. 


COMPI.AINT. 

See  Criminal  Law. 


COMPOUND  INTBREST. 

See  Interest  ;  Usury. 


COMPROMISE. 


1.  CoDjdderation.  A  written  contract  made 
between  parties  to  a  suit,  to  compromise  and 
settle,  is  valid,  even  if  made  without  any  other 
consideration.  Taylor  et  al.  v.  Oalland  et  al.,  8 
G.  Gr  17. 

2.  Requisition.  A  compromise  must  have 
been  fairly  and  reasonably  made,  in  order  to  be 
enforced.    Nerris  v.  Slaughter,  3  G.  Gr.  116. 

3.  Purohaseer  with  notice  of  oompromise. 
Where  an  agreement  has  been  made  in  good 
faith,  with  the  express  intention  of  settling 
prior  disputes  the  parties  cannot  go  behind  it ; 
and  a  purchaser  from  one  of  the  parties,  with 
notice  of  the  contract,  takes  subject  to  the  set- 
tlement. Stewart  et  al.  v.  Ghadwick  et  al.,  S 
Iowa,  468. 

4.  Proposition  to  compromise.  A  proposition 
to  settle,  compromise  or  refer  a  matter  in  con- 
troversy, does  not  bind  the  party  making  the 
same,  if  it  is  not  ac(5^pted  by  the  other.  Edward 
V.  Turner,  9  Iowa,  443. 

See  Accord  and  Satisfaction  ;  Contracts  ; 
Settlement. 


COMPROMISE  ACT  OF  1820. 

1.  This  act  was  binding,  and  was  not  intended 
as  a  mere  naked  declaration,  requiring  further 
legislative  action  to  carry  it  into  effect.  The 
prohibition  of  slavery  was  entire  and  final.  In 
matter  of  Ralph,  Mor.  1. 


COMPUTATION  OF  TIME. 

See  Code,  1873,  §  45,  subdiv.  23. 

1.  Ten  days'  notice  means  ten  full  days,  ex- 
clusive of  that  on  which  the  notice  was  g^ven. 
Aiken  v.  Applebey,  Mor.  8. 

2.  In  computing  the  time  in  which  an  appeal 
may  be  taken,  the  day  upon  which  the  judgment 
or  decree  was  entered  is  excluded,  and  the  cor^ 
responding  day  in  the  following  year  is  inclu- 
ded.   Carleton  v.  Byington,  16  Iowa,  588. 

3.  Service  of  notice  under  Revision,  §  2815, 
first  clause,  must  be  such  as  to  leave  ten  days 
intervening  between  the  day  of  service  and  the 
first  day  of  term,  without  reckoning  either  of 
these.    Bobineon  v.  Foster,  12  Ibid.  186. 

4.  Where  Sunday  is  the  last  of  the  inter- 
vening days,  it  makes  no  difference.  It  is  only 
when  the  act  is  to  be  done  on  Sunday  that  the 
day  is  to  be  excluded,  and  the  whole  of  the  next 
day  included.    Ibid. 

See  Original  Notice;  Seryice  and  Re- 
turn. 


CONDEMNATION  OF  LANDS. 

See    Highways  ;  Railroads  ;     Ad    Quod 
Damnum. 


CONDITIONS. 

See  Contract. 


CONDITIONAI.  SALE. 

See  Contract;  Sales  of  Personal  Prop 

ERTY. 


CONDONATION. 

See  Divorce. 
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GoDBtruction  of  the  Coustitution. 


OONZ*BB8ION  OF  JXTDaBOEINT. 

See  JuDOMSNT  ai;d  Dbcbee. 


CX>NFIDZINTIAI.  OOMMUMIOATIONS. 

See  Evidence. 


OONSANQUINITT. 

As  to  disqaalifying  a  jadge  or  justicey  see 
Courts.  As  to  who  are  entitled  to  estate  of  de- 
cedent, see  Descent. 

See,  also,  Marbiaoe. 


OONSENT. 


See  AiiTERATiON  OP  Written  Instruments  ; 
Contract;  Conveyance. 


CONSIDERATION. 

See  Bills,  Notes  and  Checks  ;  Contracts  ; 
Conveyance  ;  Husband  and  Wife  :  Principal 
AND  Surety. 


OONSIQNOR  AND  OONSIQNIiE. 

See  Common  Carrier  ;  Bailment. 


OONSOUDATION  OF  ACTIONa 

See  Pleading  ;  Practice. 

♦ 

OONSFERAOT. 

See  Criminal  Law. 


OONSTABLE. 

See  Officer  ;  Service  and  Return  ;  Jus- 
tices OF  the  Peace. 


OONSTmmONAI.    AND    STATUTORY 

LAW. 

I.  Generally. 

II.  Construction  op  the  Constitution. 
III.  Method   of   Enacting    Statutes  and 
When  they  take  Effect. 


IV.  Judicial  Power  and  Duty. 
a.  GeneraXly, 

&.  In  canttruing  and  pamng  on  the  validity 
of  statutes. 
v.  Respecting  the  Repeal  and  Amend- 
ment OF  Statutes. 
VI.  Legislative  Power. 

a.  GeneraUy. 

b.  Trial  by  jury. 

c.  Ex  post  facto  and  retrospective  laws. 

d.  Laws  impairing  obligation  of  contracts, 

(1)  Those  that  impair  the  obligation. 

(2)  Those  that  merely  affect  the  remedy 

e.  Vested  rights.  ^ 

f.  Chunty  linss  and  county  seats. 

g.  Taking  private  property  for  public  use. 
h.  Taxation. 

i.  Offices  and  power  to  vacate, 
j.  Elective  franchise, 
k.  Special  legislation. 
I.  Prohibitory  liquor  law. 
VII.  Miscellaneous  Propositions. 


I.  Generally. 

1.  The  conotitation  of  the  United  States 
Jurisdiction.  Neither  the  jurisdiction  nor  the 
proceedings  of  courts  and  magistrates,  as  existing 
at  common  law,  were  unalterably  settled  and 
defined  hy  the  constitution  of  the  United  States 
at  the  time  of  its  adoption.  Bryan  v.  The  State 
of  Iowa,  4  Iowa,  349. 

II.  Construction  of  the  Constitution. 

2.  Juxisdiotion    of  Justices    of  the   peace. 

Section  11  of  the  Ist  article  of  the  constitution 
of  1846,  which  provides  that  no  person  shall  be 
held  to  answer  for  a  criminal  offense,  unless 
on  presentment  or  indictment,  by  a  grand  jury, 
except  in  cases  cognizable  before  a  justice  of 
the  peace,  does  not  limit  the  jurisdiction  of  jus- 
tices of  the  peace  to  causes  that  were  cognizable 
before  that  ofi^cer  at  the  time  of  the  adoption  of 
the  constitution.  Bryan  v.  Ths  State  of  Iowa,  4 
Iowa,  849. 

3.  The  11th  section  of  the  1st  article  thereof 
has  a  prospective  sense,  and  embraces  such 
causes  as  maybe  made  cognizable  before  jus- 
tices of  the  peace.  Ibid. 

4.  The  word  '<  operation "  as  used  in  the 
6th  section.  Ist  article  of  the  constitution  of 
1846,  which  provides  that  all  acts  of  a  general 


182  CONSTITUTIONAL  AND  STATUTORY  LAW. 

Jurisdiction  of  Justices  of  the  Peace  —  Method  of  Enactiug  Statutes  and  when  they  take  Effect. 


nature  shall  have  a  uniform  operation,  means  the 
practical  working  and  effect  of  a  law.  Oeehrick 
V.  The  State  of  Iowa,  6  Iowa,  491. 

6.  Offenses  committed  before  taking  effect 
of  constitation.  The  saving  clause  in  section 
3  of  the  12th  article  of  that  constitution  applies 
only  to  offenses  committed  before  the  same 
took  effect.  T7te  State  of  lovoa  v.  RoUet,  6  Iowa 
535. 

6.  Peooniary  corporations.  Article  8,  thereof 
refers  exclusively  to  corporations  for  pecun- 
iary purposes  ;  and  the  12th  section  thereof  con- 
fers upon  the  legislature  no  power  to  amend 
or  repeal  laws  for  the  organization  or  creation 
of  municipal  corporations.  Ex  parte  Pritz,  9 
Iowa,  30. 

7.  Oonstruction  of  the  constitution  of  an- 
other State.  The  construction  given  by  a  court 
of  last  resort  in  another  State  to  the  constitution 
thereof,  wUl  be  followed  by  the  supreme  court 
of  this  State.  Brown  v.  Philfips  et  al,,  16  Iowa, 
210. 

8.  Rights  of  Aliens.  Article  1,  section  22, 
constitution  of  1857,  securing  certain  rights  as 
to  real  estate,  therein  expressed,  to  certain  classes 
of  foreigners,  does  not  restrict  the  powers  of 
the  legislature  to  confer  the  same  rights  upon 
other  classes ;  and  chapter  100  of  the  Revision 
of  1860,  is  not  inconsistent  with  the  constitution. 
Purczell  V.  Smidt,  21  Iowa,  540. 

9.  Argu.  1.  In  the  construction  of  the  United 
States  constitution,  it  is  lieldy  that  the  national 
legislature  can  exercise  only  such  powers  as  are 
expressly  granted,  and  such  as  are  necessarily 
incident  to  the  granted  powers.  2.  In  the  con- 
struction of  State  constitutions,  it  is  held,  that 
the  legislature  may  exercise  all  rightful  legis- 
lative powers,  which  are  not  expressly  pro- 
hibited, or  necessarily  included  in  the  prohibited 
powers.  Ihid. 

10.  Violation  of  ordinance:  title  of  prose- 
cution. That  portion  of  section  8,  article  5  of 
the  constitution,  of  1857  which  provides  that "  all 
prosecutions  shall  be  conducted  in  the  name  and 
by  the  authority  of  the  State  of  Iowa,"  does  not 
apply  to  prosecutions  for  infractions  of  city  or- 
dinances, but  contemplates  only  those  instituted 
for  violations  of  the  laws  of  the  State  in  those 
tribunals  provided  for  by  the  constitution.  It 
is  accordingly  Jield,  in  the  present  case,  that  a 
prosecution  for  the  violation  of  a  city  ordinance 
was  properly  instituted  in  the  name  of  the  city. 
The  City  of  Davenport  v.  Bird,  34  Iowa,  524. 


III.  Method  of  knactino  statutes  and  when 

THET  TAKE  EFFECT. 

11.  Action  pending:  the  statute  of  the  ter- 
ritorial legislature  dispensing  with  proot  of  the 
names  of  the  individuals  composing  a  firm,  in 
certain  cases,  took  effect  as  to  actions  pending. 
BaUard  v.  Ridgely  dt  Billou,  Mor.  27. 

12.  When  passed.  An  act  is  not  "  passed  " 
by  the  legislature  until  approved  by  the  gover- 
nor. The  United  States  ex  ret,  Jonea  v.  Fanning, 
Mor.  348. 

13.  ApprovaL  The  governor  approved  a 
statute  passed  by  the  legislature,  but  in  a  note 
declared  that  in  his  opinion  it  transcended  the 
bounds  of  legislative  power  in  some  respects. 
Ildd^  that  the  approval  was  absolute.  Ihid. 

1^  When  no  time  iji  fixed  a  statute  takes 
effect  from  its  passage.  Semple  v.  HendersJtott, 
Mor.  A  different  rule  is  established  by  article 
3  secion  26,  constitution  1857. 

15.  Public  acts  and  general  acts.  Acts  may  be 
public  without  being  general.  An  act  providing 
for  the  re-location  of  a  State  capital  is  a  public 
but  not  a  general  act;  and  its  taking  effect 
would  not  result  from  its  publication  under  a 
law  providing  for  the  publication  of  laws  of  a 
general  nature.     Scott  v.  Glarket  al.,  1  Iowa,  70. 

16.  Delegation  of  authority  to  order  publica- 
tion. The  act  of  the  general  assembly  of  1855, 
in  relation  to  the  taking  effect  of  general  laws 
providing  "  that  the  governor  of  the  State  when- 
ever he  may  deem  it  necessary  that  any  law  or 
laws  of  a  general  nature  should  take  effect  at 
an  earlier  day  than  by  the  general  publication 
and  distribution,  may,  in  writing,directany  su(^ 
law  to  be  published  in  any  paper  published  in 
this  State,  and  from  such  publication  thus 
directed,  such  law  shall  be  in  full  force  and 
effect,"  was  unconstitutional.  The  power  con- 
ferred upon  the  general  assembly  by  section  37, 
article  3  of  the  constitution  of  1846,  which  pro- 
vides, that "  if  the  General  Assembly  shall  deem 
any  law  of  Immediate  importance,  they  may 
provide  that  the  same  shall  take  effect  by  publi- 
cation in  newspapers  in  the  State/'  cannot  consti . 
tutionally  be  conferred  upon  the  governor  or  any 
other  person.    Ibid ;  Filky  v.  Oleason,  Ibid.  523. 

17.  Publication  without  authority.  The  pub- 
lication of  a  statute  in  the  newspapers,  without 
the  authority  or  direction  of  the  general  assem- 
bly, is  not  sufficient,  under  the  constitution  of 
1846,  to  give  it  effect.  Calkins  v.  The  State  on 
the  relation  of  Hampton,  1  G.  Gr.  68. 
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18.  Publication  in  dealgnated    papen.     A 

Btatnte  contained  the  following  provision: 
"  This  act,  being  deemed  of  immediate  impor- 
.  tance,  shall  take  effect  from  its  publication  in 
the  Iowa  State  Register  and  the  Des  Moines 
Times^  newspapers  published  at  Des  Moines/' 
Held,  that  the  act  took  effect  from  the  date 
of  such  publication,  notwithstanding  the  general 
provision  of  324  of  the  Reyision  of  1860.  Hunt 
V.  Murray  et  al.,  17  Iowa,  813. 

19.  Proof  of  pabUoation.  A  note  by  the  sec- 
retary of  State  appended  to  an  act  of  the  General 
Assembly,  as  published  in  pamphlet  form,  stat- 
ing  that  the  act  was  published  in  certain  papers 
at  a  given  date,  is  not  evidence  of  the  fact. 
AUen  V.  Dunham,  1  G.  Gr.  89. 

20.  A  law  cannot  be  repealed  or  voted  by 
the  people.  The  legislative  power  of  the  State 
of  Iowa  is  vested  in  the  legislature  of  the  State 
and  can  be  exercised  by  that  body  alone, 
and  a  law  cannot  be  repealed  or  made  by  a 
vote  of  the  people.  Oeebriek  v.  The  State  of 
lauta,  5  Iowa.  491.  The  State  v.  Santo,  2  Ibid. 
165;  Tfie  State  v.  Weir,  33  Ibid.  134;  The  State 
V.  Beneke,  9  Ibid.  203. 

21.  The  legislature  have  no  power  to  make 
tbe  operation  or  repeal  of  a  law,  dependent  upon 
a  vote  of  the  people.    Ibid, 

22.  It  is  accordingly  hM,  that  chapter  82, 
laws  of  13th  General  Assembly,  entitled  "  A.n 
act  to  provide  for  the  prohibition  of  the  sale  of 
ale,  wine  and  beer  in  counties,  by  a  vote  of  the 
people,"  is  unconstitutional.  The  State  v.  Weir, 
snpra. 

*  23.  Approval  of  laws.  Printed  copies  of  the 
approval  by  the  governor  of  the  several  laws, 
published  in  a  volume  issued  by  the  authority 
of  the  State,  are  not  essential  in  order  that  the 
laws  may  take  effect.  Diehon  v.  Smith,  county 
judge,  10  Iowa,  212. 

24.  Judicial  notice.  The  courts  take  judicial 
notice  of  the  time  a  law  takes  effect.  Ibid; 
Allen  V.  Dunham,  1  G.  Gr.  89. 

26.  The  words  prior  to  the  paaaage  of  thia 
law/'  in  section  1249  of  the  Code  of  1851  are 
equivalent  to  the  word  "  heretofore,"  and  either 
must  relate  to  the  time  of  taking  effect,  and  not 
to  the  passage  of  the  Code.  Cliarless  db  Blow  v. 
Lamb&rson,  1  Iowa,  435. 

26.  Only  one  sulject  may  be  embraced  in 
the  title.    While  an  act  under  article  3,  section 


29  of  the  constitution,  can  embrace  but  one  sub- 
ject, which  must  be  expressed  in  the  title,  it  may, 
nevertheless,  embrace  all  matters  properly 
connected  therewith.  The  State  v.  Squirea,  26 
Iowa,  840;  Dunseombe  v.  Prindle,  12  Ibid.  1. 
The  State  ex  rel.  v.  Th^  County  Judge  of  Davis 
County,  2  Ibid.  280 ;  Morford  v.  Unger,  8  Ibid. 
82 ;  Davie  v.  Woolnaugh,  9  Ibid.  104 ;  Whitney 
dk  Whitney  v.  1  he  City  of  Mt.  Pleasant,  11  Ibid. 
482  ^  Porter  v.  Thompson,  22  Ibid.  391.  But  if  the 
whole  subject  is  not  embraced  in  the  title,  the 
act  will  be  void  only  as  to  so  much  thereof  as  is 
not  so  expressed.     Ths  State  v.  Squires,  supra. 

27. application  of  rules.  "  An  act  to  legal- 
ize the  organization  of  the  independent  school 
district  of  Epworth,  county  of  Dubuque,  Iowa," 
Laws  of  1868,  chapter  21,  is  constitutional  and 
^valid,  because  its  three  sections  are  properly 
connected  with  the  subject  expressed  in  its  title. 
The  State  v.  Squires,  26  Iowa,  340. 

28.  An  act  bearing  the  title  '*  An  act  in  relation 
to  certain  State  roads  therein  named,"  in  which 
provision  was  made  for  the  establishment  of 
forty-six  different  roads,  the  vacation  of  some  and 
the  relocation  of  others,  is  not  inconsistent  with 
article  8,  section  26  of  the  constitution  of  1846, 
declaring  that  "  every  law  shall  embrace  but 
one  subject  which  shall  be  expressed  in  the 
title."  The  State  of  Iowa  ex  rel.  Weir  v.  The 
County  Judge  of  Davis  County,  2  Iowa,  280. 

29.  Sections  3275, 3276  of  chapter  125,  entitled 
"  Executions,"  of  the  act  entitled  "  The  Code  of 
Civil  Practice,"  Revision  1860,  relate  to  matters 
that  are  properly  connected  with  the  act  and 
embraced  in  the  title  thereof,  and  are  not  in 
conflict  with  section  29,  article  3  of  the  con- 
stitution. Porter  v.  T?u)mMn  et  al.,  22  Iowa, 
391. 

30.  A  provision,  in  an  act  of  the  legislature, 
entitled  merely,  "An  act  to  amend  the  act  incor- 
porating the  city  of  M  ,  altering  and  extending 
the  city  limits"  is  not  invalid  by  reason  of  the 
provision  of  the  constitution,  which  requires 
that  "  every  law  shall  embrace  but  one  object, 
which  shall  be  expressed  in  its  title.  Morford 
V.  Unger,  supra. 

31.  In  determining  whether  the  law  is  consti- 
tutional, under  section  26  of  the  3rd  article  of 
the  constitution,  which  declares  that  every  law 
shall  embrace  but  one  object,  which  shall  be 
expressed  in  the  title,  the  unity  of  object  is  to 
be  looked  for  in  the  ultimate  end  designed  to  be 
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attained,  and  not  in  the  details  leading  to  that 
end.  The  State,  etc.  v.  Tlie  County  Judge  of 
Dams  County,  supra. 

(See,  further,  title  Statutes.) 

IV.  Judicial  Power  and  Duty. 
a.  generally, 

32.  The  courts  have  no  power  to  prevent  the 
violation  of  solemn  treaties  by  legislative  en. 
actment.  While  treaties  are  the  supreme  law 
of  the  land,  so  are  acts  of  congress,  and  the 
latter  may  abrogate  the  former,  as  one  statute 
may  repeal  another.    Webster  v.  Reed,  Mor.  467. 

33.  Judge  pro  tern.  Where  a  person  who  is 
not  a  judge  under  the  laws  of  the  State  is  placed 
upon  the  bench  to  try  a  cause,  against  the  con- 
sent of  one  of  the  parties,  the  proceeding  is 
erroneous,  and  the  judgment  must  be  reversed. 
Section  1797,  Code  of  1851,  attempting  to  con- 
fer such  power,  is  unconstitutional.  Smith  v. 
Frisbie,  7  Iowa. 

6.  In  construing  and  passing  on  the  validity  of 

stcUv^es. 

3^  In  construing  a  constitation  or  statute, 
courts  will  inquire  what  was  the  constitution  or 
law  superseded  by  the  one  to  be  construed ;  the 
evils  and  effects  for  which  it  did  not  provide ; 
the  remedy  adopted  and  the  reason  for  it ;  and 
will  adopt  that  construction  which  will  suppress 
the  mischief  and  advance  the  remedy.  McGreg- 
or V.  Baylies,  19  Iowa,  43. 

36.  If  the  valid  portions  of  a  law  cannot  be 
separated  from,  but  form  parts  of,  those  which 
are  invalid,  all  must  be  treated  as  void.  (Citing 
Commontoealth  v.  Clapp,  5  Gray,  97  ;  Ibid.  482, 
486 ;  Mobile  v.  The  State,  29  Ala..  573  ;  State  v. 
Comm'rs,  etc.,  5  Ohio  St.  497;  2  Ibid.  497;  3 
Ibid.  1 ;  State  v.  Snow,  8  R.  I.,  64 ;  6  How.  625  ;) 
ChUds  V.  Siiowers,  18  Iowa,  262  ;  Oeebrick  v.  The 
State,  5  Ibid.  491. 

36.  Full  bench.  Appellate  courts  will  not, 
unless  absolutely  necessary,  decide  constitu- 
tional questions  without  a  full  bench.  McClure 
et  al.  V.  Owens  et  al.,  21  Iowa,  133. 

37.  When  statutes  may  be  declared  uncon- 
■titutionaL  It  is  the  right  and  duty  of  the  ju- 
dicial power  of  the  State  to  declare  all  acts  of 
the  legislature,  made  in  violation  of  the  con- 
stitution, void.  Beid  v.  Wright,  2  (i.  Qr.  15. 
McGregor  v.  Baylies,  19  Iowa,  43. 

38.  But  it  will  be  so  declared  only  when 
it  is  plainly,  clearly  and  palpably  a  violation  of 


some  provision  of  the  constitution.  Where 
it  is  doubtful  merely,  or  where  it  will  recejve 
either  of  two  constructions,  one  of  which  ren- 
ders it  valid  and  the  other  invalid,  the  courts 
will  sustain  its  validity.  Steffenbiel  v.  Gifford, 
28  Iowa,  516 ;  Duncombe  v.  Prindl^,  12  Ibid.  1 ; 
Town  of  McGregor  v.  Baylies,  19  Ibid.  43; 
Morrison  v.  Springer,  15  Ibid.  304 ;  The  State  of 
Iowa  ex  rel.  Weir  v.  T?ie  County  Judge  of  Davis 
County,  2  Ibid.  280. 

39.  The  power  to  declare  a  legislative  act 
invalid,  because  inconsistent  with  the  constitu- 
tion, will  be  exercised  only  when  necessary; 
and  the  court  will,  when  possible,  give  such 
a  construction  as  will  avoid  the  necessity  and 
uphold  the  act.  State  af  Iowa  ex  rel.  Wier  v. 
Tfie  County  Judge  of  Davis  County,  2  Iowa,  280. 
The  unconstitutionality  must  be  so  obvious  as  to 
admit  of  no  doubt.  Whiting  cfc  Whiting  y.  The 
City  of  Mt.  Pleasant ;  Morrison  v.  Springer,  15 
Ibid.  304. 

40.  The  power  of  courts  to  declare  an  act  of 
the  legislature  unconstitutional  should  not  be 
exercised  in  doubtful  cases,  but  only  in  those 
where  the  constitutional  infraction  is  clear  and 
palpable.  Steu>art  v.  The  Board  of  Supervisors 
of  Polk  County,  30  Iowa,  9. 

V.  Respectikg  the  Repeal  and  Amendment 

OP  Statutes. 

41.  Of  rule  of  practice.  When  a  rule  of 
practice  is  changed  by  statute  without  any  sav- 
ing clause,  the  new  law  governs  as  to  all  cases 
then  pending.    Meigs  v.  Park,  Mor.  878. 

42.  When  a  rule  of  decision  relating  to 
the  remedy  is  changed  by.  a  statute,  the  new 
rule  is  applicable  to  all  cases  subsequently  tried, 
though  commenced  prior  to  the  enactment  of  the 
statute.      Ballard  v.  Ridgely  dh  Billou,  Mor.  27. 

43.  Repeal  by  custom  and  non  user.  Custom 
long  acquiesced  in  and  recognized  and  counte- 
nanced by  the  sovereign  power,  may  operate  as 
a  virtual  repeal  of  a  statute.  Hill  v.  Smith,  et  al., 
Mor.  70. 

44.  The  act  of  congress  of  May  3,  1807, 
'*  An  act  to  prevent  settlements  being  made  on 
lands  ceded  to  the  United  States  until  author- 
ized by  law,"  has  been  repealed  by  long  non 
user,  by  the  enactment  of  other  and  irrecon- 
cilable statutes  ;  by  the  establishment  of  an 
opposite  policy,  and  by  legislative  recognition 
of  a  custom  incompatible  with  its  operation. 
Ibid. 
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45.  Oonfliotijig  ordinanoes.  Where  there 
were  two  city  ordinances  in  force  at  the  same 
time,  under  which  the  offense  with  which  the 
defendant  was  charged  was  punishable,  it  was 
held,  that  the  court  below  did  not  err  in  holding 
that  the  prosecution  could  be  maintained  under 
the  ordinance  last  passed.  The  City  of  Dvbuque 
V.  Rebman,  1  Iowa,  444. 

46.  By  the  Code  of  1861.  All  public  and 
general  laws  enacted  prior  to,  and  at,  the  session 
of  the  general  assembly  of  1851,  the  subjects  of 
which  are  revised  by,  or  wiiich  are  repugnant  to, 
the  Code  of  1851,  were  by  said  Code  repealed. 
The  State  of  Iowa  v.  Harris,  10  Iowa,  441. 

47.  By  Oonstitution  of  1867.  Chapter  157 
of  the  Code  of  1851,  remained  in  force  after  the 
adoption  of  the  constitution  of  1857  (and  until 
the  enactment  of  banking  laws  in  accordance 
with  the  provisions  of  article  8  thereof).  In  the 
exercise  of  the  power  conferred  by  said  article, 
the  legislature  may  prohibit,  as  well  as  permit, 
banking.  Beynolda  v.  Nichol$  &  Co.,  12  Iowa, 
398. 

48.  Bffect  of  repeaL  When  a  statute  is 
repealed  it  is  to  be  considered  as  if  it  never 
existed,  except  as  to  such  parts  as  are  saved  by 
the  repealing  statute.  ThateJier  v.  Haun  et  al., 
12  Iowa,  303. 

49.  The  repeal  of  a  statute  under  which 

a  suit  is  pending,  abates  the  jurisdiction,  unless 
provided  for  by  a  saving  clause.  Ibid. 

60.  But  under  section  26,  Code  of  1851. 

the  repeal  of  a  statute  does  not  affect  any  right 
which  accrued,  or  any  proceeding  commenced 
under  or  by  virtue  of  the  statute  repealed. 
Shatchan  v.  Loffer,  24  Iowa,  217. 

51.  Repeal  by  implication.  Repeals  by  impli- 
cation are  not  favored  by  the  courts.  Burke  v. 
Jffferies  et  at.,  20  Iowa,  145 ;  Baker  A  Griffith  v. 
The  Steamboat  MUwavkee,  14  Ibid.  214 ;  AUen 
V.  Pegram  et  al.,  16  Ibid.  163. 

62.  Effect  of  partial  repeal.  The  repeal  of  a 
part  of  a  statute  cannot  have  the  effect  to  so 
enlarge  the  meaning  of  the  language  which 
remains  as  to  make  it  include  all  that  was  in 
the  statute  before  the  repeal.  The  City  of  Bur- 
lington V.  KeUar,  18  Iowa,  59. 

53.  Repeal  by  unconstitutional  act.  A  gen- 
eral clause,  repealing  so  much  of  a  former  law 
as  is  in  conflict  with  an  act  which  is  unconstitu- 
tional, does  not  abrogate  the  law  declared  to  be 
repealed.     Childe  v.  Sh<ywer,  18  Iowa,  261. 

24 


54.  Application  of  the  rule.  Chapter  153  of 
the  Laws  of  1858  (Rev.  1880,^  2274).  was  uncon- 
stitutional, and  in  conflict  with  chapter  80 
of  the  Code  of  1851 ;  and  the  clause  in  the  sec- 
tion of  the  former  act,  declaring  all  laws  incon- 
sistent therewith  repealed,  did  not  repeal  the 
provisions  of  the  latter,  which  would  be  incon- 
sistent with  the  terms  of  the  former,  if  it  was 
valid.  Ibid, 

See  further  and  more  fully,  title  Statutes. 

III.  Legislative  Powek. 

a.  Generally, 

66.  In  ipeoial  g^saion.  The  legislature,  when 
convened  in  special  session  by  the  governor's 
proclamation,  may  enact  laws  on  any  subject 
upon  which  they  possess  legislative  power,  and 
are  not  confined  to  the  special  purposes  for 
which  the  governor  may  have  convened  them. 
Morford  v.  ITnger,  8  Iowa,  82. 

66.  General  poweri.  The  constitution,  as 
applied  to  the  legislative  department,  is  a  limita- 
tion and  not  a  grant  of  power.  The  legislature 
clearly  has  the  power  to  legislate  on  all  riglitf  ul 
subjects  of  legislation,  unless  expressly  pro- 
hibited from  so  doing,  or  where  the  prohibition 
is  implied  from  some  express  provision.  This 
theory  must  never  be  lost  sight  of  by  courts  in 
examining  the  powers  of  the  legislature.  It  is 
elementry,  'cardinal,  and  frequently  possesses 
controling  weight  in  determining  the  constitu- 
tional validity  of  their  enactments.  The  general 
assembly  possesses  all  legislative  authority  not 
delegated  to  the  general  government  or  pro- 
hibited by  the  constitution.  Mori'ieon  v.  Springer^ 
15  Iowa,  804. 

67.  But  this  general  statement  of  the  propo- 
sition has  no  reference  to  the  rights  retained  by 
the  people,  as  contemplated  by  the  last  clause 
of  the  first  article  of  the  constitution.    Ibid, 

68.  The  Bill  of  Rights,  contained  in  article  1 
of  the  Constitution,  does  not  leave  all  the 
rights  not  enumerated  therein  under  the 
power  of  the  legislature.  The  unenumerated 
rights  referred  to  by  the  last  clause  may  be 
protected  by  courts  of  justice  against  uncon- 
stitutional legislation,  equally  with  those 
enumerated.  State  of  loioa  ex  rd.,  etc.,  v. 
County  of  Wapello,  13  Iowa,  388. 

69.  The  legislature  cannot  legitimately  con 
fer  upon  any  of  the  political  subdivisions  of 
the  State  any  police  powers  which  the  State 
cannot  exercise  itself. 
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b.  Trial  by  Jury. 

60.  Territozial  legislation:  ordinanoe  of 
1787.  The  legislature  of  Wisconsin  territory 
could  not  curtail  rights  conferred,  nor  confer 
rights  withheld  by  the  ordinance  of  1787. 
Legislation  in  derogation  of  the  right  of  trial 
by  jury,  and  of  proceedings  according  to  the 
coarse  of  the  common  law,  was  in  conflict  with 
that  ordinance,  and  was  void.  Reed  v.  Wright, 
2  a.  Gr.  15. 

61.  Offenses  of  infezior  grades :  trial  by  Jury 
of  less  than  twelve.  The  State  law  may  make 
offenses  of  inferior  grades,  originally  cogniza- 
ble by  inferior  courts,  and  the  general  assembly 
may  authorize  trial  by  a  jury  of  a  less  number 
than  twelve  men  in  such  inferior  courts.  Bryan 
v.  The  State  of  Iowa,  4  Iowa,  849 ;  The  State  v. 
Benecke,  9  Ibid.  203. 

62.  Stay  bond.  Section  13  of  the  act  en- 
titled, "  An  Act  subjecting  real  and  personal 
estate  to  execution,"  approved  January  25, 
1839,  which  provides  that  a  bond  executed  to 
stay  an  execution,  shall  be  taken  as  a  judgment 
confessed,  against  the  person  or  persons  who 
executed  the  same,  and  against  their  estates, 
and  that  execution  may  issue  thereon  accord- 
ingly, is  not  void,  for  the  reason  that  it  denies 
or  takes  away  a  trial  in  due  course  of  law.  Gav- 
ender  v.  Heirs  of  Smith,  5  Iowa,  157. 

63.  The  power  to  punish  oontempts  without 
the  intervention  of  a  Jury  is  inhercLt  in  every 
court,  but  the  right  of  jury  trial  being  secured 
in  actions  at  law,  the  legislature  cannot  by  an 
evasion  of  the  constitution  render  that  which  is, 
in  its  essence,  a  suit  at  law,  a  proceeding  to 
punish  for  a  contempt.  Ex  parte  Grace,  12 
Iowa.  208. 

64.  It  is  accordingly  held,  that  the  provisions 
of  Chapter  126,  of  the  Revision  of  1860,  confer- 
ring  upon  an  examining  officer  in  a  proceeding 
supplemental  to  execution,  the  power  to  order 
any  property  of  a  judgment  debtor,  ascertained 
in  the  course  of  the  examination  to  be  in  the 
hands  of  himself  or  others,  to  be  delivered  up 
and  applied  in  satisfaction  of  the  judgment 
under  which  the  proceedings  were  had,  and 
the  further  power  to  punish,  as  for  a  contempt, 
any  disobedience  of  any  order  made  by  the 
acting  officer  in  the  premises,  are  repugnant  to 
paragraphs  9  and  10  of  article  l,of  the  constitu- 
tion, securing  the  right  of  trial  by  jury,  and  are 
therefore  void.  Ibid. 


66.  But  said  provisions  are  not  inconsistent 
with  article  1,  section  19,  of  the  constitution, 
prohibiting  imprisonment  for  debt.  Ibid, 

66.  The  purxx>se  of  the  proceedings  under 
this  statute  is  to  obtain  an  order  for  the  pay- 
ment of  the  debt  and  not  alone  to  settle  the 
right  of  the  creditor  to  the  application  of  the 
proceeds  of  a  certain  fund.  The  court  refused 
to  follow  the  Bank  of  Rochester  v.  The  Bank  of 
Sandusky  City,  6  Ohio  St.  254 ;  Spear  v.  Wood- 
toelly  6  Conn.  144 ;  Steward  v.  Biddlecun,  2  Ibid. 
103,  because  they  arose  under  a  constitution 
differing  essentially  from  that  of  Iowa.  Ibid. 

67.  New  assessment  by  Jury.  That  portion 
of  section  1067,  Revision  of  1860,  which  confers 
upon  the  district  court  discretion  to  grant  or 
refuse  a  new  assessment  by  a  jury  of  twelve 
men,  where  private  property  has  been  taken  for 
public  use,  depending  upon  the  inquiry  by  the 
court  as  to  whether  right  or  justice  has  or  has 
not  been  done,  is  not  in  conflict  with  the  pro- 
visions of  the  constitution  securing  to  a  party  a 
jury  trial.  2hs  City  of  Bes  Moines  v.  Layman, 
21  Iowa,  153.    Dillon,  J.,  dissenting. 

68.  A  party  in  an  equitable  action,  triable  by 
the  first  method,  cannot,  as  a  matter  of  right, 
demand  a  jury  trial.  Nor  is  the  statute  denying 
this  right  in  conflict  with  the  State  constitution. 
State  V.  Orwig,  25  Iowa,  280 ;  McBaniel  v.  Mary- 
gold,  2  Ibid.  500. 

c.  Ex  post  facto  and  retrospective  latos. 

69.  Intention  to  be  retrospeotive  must 
clearly  appear.  That  a  statute  was  designed  to 
be  retrospective  in  its  operations  will  not  be 
implied  when  it  does  not  relate  to  subjects 
which  would  render  such  a  construction  neces- 
sary from  considerations  of  public  necessity. 
The  general  rule  is,  that  whenever  the  intention 
to  make  it  retrospective  in  its  operation  is  not 
clearly  expressed  on  its  face,  it  will  be  construed 
to  commence  after  its  enactment.  Bartruffv. 
Remey,  15  Iowa,  257 ;  7' he  State  v.  Squires,  26 
Ibid.  340  ;  Davis  v.  CFarraU,  4  Q.  Gr.  168 ;  For- 
syth V.  Ripley,  2  Ibid.  181. 

70.  Defective  conveyance  may  be  cured 
by  legislation.  The  rule  is  that  when  a 
purchaser  has  paid  for  land,  and  the  prior  owner 
is  under  a  moral  obligation  to  convey,  the  legis- 
lature may  cause  a  defective  conveyance  by 
retrospective  legislation,  as  against  such  owner, 
his  heirs  and  widow,  but  such  legislation  cannot 
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affect  the  title  of  a  subsequent  bona  fide  pur- 
chaser.   Newman  v.  Samuels  etal.,  17  Iowa,  528. 

71.  Legalization  of  leiry  and  assesBment.  The 

legislature  may,  hj  retrospective  legislation, 
legalize  the  levy  and  assessment  of  taxes,  and 
prescribe  the  manner  in  which  property  may  be 
sold  for  the  satisfaction  of  the  same.  Boa/rdman 
y.  Beckwith  et  al„  18  Iowa,  292. 

72.  IfOgialatare  may  pass,  except  when  they 
interfere  with  vested  rights.  Retrospective 
laws,  other  than  ex  poet  factor  are  not  in  conflict 
with  the  constitution  of  the  United  States  nor  of 
this  State.  Hence,  our  legislature  is  competent 
to  pass  retrospective  laws,  except  in  so  far  as  they 
may  interfere  with  vested  rights.  The  State  v. 
Squiree,  26  Iowa,  840  ;  Bennett  v.  Fisher,  Ibid. 
^8 ;  Davis  v.  O'FerraU,  4  G.  Gr.  168 ;  McMiUen 
et  at.  V.  Bayles  Go.  Judge,  6  Iowa,  804,  and  briefs 
of  counsel,  and  authorities  therein  cited.  Phares 
V.  WaUfTS,  Ibid.  106  ;  Montgomery  v.  Chadvnck, 
7  Ibid.  114 ;  Brinton  v.  Seevers,  12  Ibid.  889  ; 
Reynolds  v.  Kingsbury,  16  Ibid.  238 ;  Jones  v. 
Berkshire,  Ibid.  248;  BaHruff  v.  Remey,  Ibid. 
259 ;  Newman  v.  Samuels,  17  Ibid.  528,  opinion 
of  Dillon,  J.,  on  pp.  552,  553 ;  Boardman  v. 
BeckwUh,  18  Ibid.  292 ;  Decorah  v.  BuUis,  25 
Ibid.  12. 

73.  While  a  curative  act  is  a  local  or 
special  law,  it  is  a  case  where  a  general  law  is 
not  applicable  within  the  meaning  of  the  con- 
stitution, and  is,  therefore,  valid.  The  State  v. 
Squires,  26  Iowa,  840. 

74.  The  legislature  may  by  a  curative  act 
legalize  the  defective  organization  of  an. inde- 
pendent school  district  already  in  existence. 
Ibid. 

76.  To  cure  defective  proceeding  legialatore 
must  have  had  power  to  authorize  said  pro- 
ceedings. In  order  that  the  legislature  may  cure 
a  defective  proceeding,  it  must  have  had  power 
to  authorize  said  proceeding  as  taken.  Nor  is 
it  material,  that  a  cause  was  pending  involving 
the  validity  of  said  proceeding,  when  the  cura- 
tive act  was  passed.  Ibid. 

76.  Nor  is  the  power  of  the  legislature  to 
cure  defective  or  irregular  proceedings  limited 
by  the  fact,  that,  but  for  such  curative  act,  the 
defective  proceedin^g  would  be  wholly  invalid 
or  inoperative.  (Wilkinson  v.  Leland,  2  Peters, 
661 ;  Satterlee  v.  Jfatthewson,  Ibid.  412  ;  Watson 
V.  Jfercer,  8  Ibid. ;  CowgiU  v.  Long,  15  111.  203  ; 
Menkes  v.  Wertman,  1  Penn.  St.)  Ibid. 


77.  Xlzpost  &cto  laws  are  prohibited  by  the 
United  States  constitution  (art.  1,  §§  9  and  10), 
but  retrospective  laws  are  not  prohibited  by  the 
Federal  or  our  State  constitution.  (Citing  Colder 
V.  BuU,  8  Dall.  386 ;  Bash  v.  Va7ikleeck,  7  Johns. 
447 ;  Cooley's  Const.  Lim.  264 ;  Sedg.  on  Stat. 
&  Cbnst.  Law,  191.)  Ibid. 

78.  The  terms  ex  post  iuAo  apply  pnly  to 
criminal  laws,  which  make  acts,  innocent  when 
done,  criminal ;  or,  if  criminal,  when  done,  aggra- 
vate the  crime,  or  increase  the  punishment,  or 
reduce  the  measure  of  proof.    Ibid. 

79.  Curative  act  of  1868,  chap.  36.  The 
curative  act  of  1868,  ch.  35,  entitled  "an 
act  to  legalize  the  establishment  of  county 
roads"*  is  constitutional  and  valid,  although 
it  may  injuriously  affect  particular  cases. 
It  is  of  that  class  of  legislation,  whereby 
the  legislature,  regardful  of  the  paramount 
rights  of  communities,  by  a  general  law  validate 
and  confirm  the  defective  proceedings  of  public 
officers  and  tribunals.  Bennett  v.  Fisher,  26 
Iowa,  497. 

d.  Latos,  impairing  the  obligation  of  contracts. 
(1)  Those  that  impair  the  obligation. 

80.  Defense  in  an  action  on  note.  When  the 
holder  of  a  note  could  maintain  an  action  thereon 
only  in  the  name  of*  the  original  payee  for 
his  own  use  and  thereby  let  in  equities  against 
such  payee,  it  is  not  competent  for  the  legisla- 
ture to  deprive  the  maker  of  this  right  by  author- 
izing him  to  sue  in  his  own  name.  Harlan  dk 
Duncan  v.  Sigler,  Mor.  89. 


*An  Act  to  legalize  the  establishment  of 
county  roads : 

Whereas,  In  many  counties  In  this  State,  the 
boards  of  supervisors  thereof  have  delegated,  to 
their  respective  clerks,  authority  to  receive  notices 
and  petitions  for  the  establishment  of  roads,  to 
appoint  commissioners  to  view  the  same,  to  receive 
tne  reports  of  such  commissioners,  and  to  set  the 
dav  of  the  final  heariue  thereon :  and, 

WHEREAS,  Such  cierks  have  exercised  said  powers, 
and  a  greaX  many  county  roads  have  been  establishea 
in  pursuance  of  such  acts  by  said  clerks ;  and, 

WHEREAS,  The  supreme  court  has  decided  that 
said  boards  of  supervisors  have  not  the  power, 
under  the  law,  to  delefrate  such  authority  to  their 
clerics ;  therefore,  to  the  end  that  trouble  and  litiga- 
tion may  be  prevented,— 

Section  1.  Be  it  enacted  hy  the  Oeneral  AntemMy  of 
the  State  of  iouvi,  That  all  county  roads  heretofore 
established  in  the  manner  aforesaid,  by  delegating 
all  or  any  of  the  powers  aforesaid,  to  said  clerks,  or 
by  said  cierks  exercising  all  or  any  of  said  powers,  be 
and  the  same  are  hereby,  legalized  and  declared  to 
be  of  the  same  validity  us  if  all  powers  aforesaid 
delegated  to  said  clerks,  and  exercised  by  them,  has 
been  exercised  by  the  said  boards  of  supervisors 
according  to  law.  Prnvidfdy  this  act  shall  not  apply 
to  (^ases  now  in  the  district  court,  to  the  injury  of 
litigants. 
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81.  Prior  to  the  taking  effect  of  the  act  making 
all  notes  negotiable  the  transfer  of  a  non-negotJ- 
able  promissory  note  before  maturity  did  not  dis- 
charge the  note  in  the  hands  of  the  indorsee,  of  the 
equities  which  the  maker  could  assert  against  the 
original  payee ;  and  such  legislation  cannot  divest 
the  maker  of  such  right  existing  as  to  e  note  execu- 
ted prior  to  the  act.    Qriffey  v.  Paffne,  Mor.  68. 

82.  Bzecution  law.  Execution  law  in 
force  at  the  time  of  a  contract  enters  into  and 
becomes  a  part  of  that  contract,  so  far  as  its 
obligations  and  liabilities  are  concerned  ;  but 
such  portions  of  an  execution  law,  as  are  merely 
remedial,  do  not  affect  such  obligations,  and  may 
be  changed  or  modified  by  subsequent  legisla- 
tion.   Coriell  v.  Ham,  4  G.  Gr.  455. 

83.  Appraisement  law.  The  act  entitled 
"  An  act  to  provide  for  the  appraisement  of 
property  sold  under  execution,"  approved  March 
81,  1860,  cannot  constitutionally  apply  to  con- 
tracts entered  into  previous  to  the  date  of  its 
taking  effect.  BoHer  v.  Hale  et  al.,  10  Iowa,  470  ; 
Landis  v.  Abrcihams,  11  Ibid.  284. 

84.  The  law  in  force  when  the  contract  is 
made  is  necessarily  referred  to  and  forms  a  part 
of  the  contract,  and  fixes  the  rights  and  obliga- 
tions growing  out  of  it;  and  any  substantial 
change  in  the  law  of  remedy  which  shall  lessen 
its  efficiency,  or  burden  it  with  new  conditions 
or  restrictions  comes  within  the  constitutional 
prohibition,  llnd. 

86.  Invalid  law  not  validated  by  new  oon- 
■titational  provision.  Post  notes,  issued  by  a 
corporation  to  circulate  as  money,  which  were 
void  under  the  constitution  of  1846,  were  not 
rendered  valid  by  the  provisions  of  the  constitu- 
tion of  1857.    Reynolds  v.  N^ichols,  12  Iowa,  398. 

86.  Foreclosure  of  mortgages.  The  act  to 
regulate  the  foreclosure  of  mortgages,  approved 
April  7, 1860,  allowing  nine  months  to  answer  in 
proceedings  commenced,  or  to  be  commenced, 
was  not  inconsistent  with  the  provision  of  the 
constitution  prohibiting  the  enactment  of  laws 
impairing  the  obligation  of  contracts.  HoUoway 
V.  Sherman,  12  Iowa,  282.  But  chapter  103, 
Laws  of  1860,  and  section  3664,  of  the  Revision, 
allowing  a  year's  redemption  after  foreclosure 
sales,  are  inconsistent  with  article  1,  section  10, 
of  the  constitution  of  the  United  States,  and 
with  article  1,  section  21,  of  the  constitution  of 
Iowa,  so  far  as  it  affects  contracts  made  prior  to 
its  passage.     Moloney  v.  Fortune^  14  Ibid.  417. 


87.  Mwiioipal  indebtedneea.  Article  11,  sect 
tion  3,  of  the  constitution  of  1857,  does  not  affec- 
the  validity  of  contracts  entered  into  by  muni- 
cipal corporations  before  that  instrument  took 
effect.  Davenport  Qas-LigM  dk  Coke  Company 
V.  The  City  ofDavenpoH,  13  Iowa,  229. 

e.  Laws  affecting  the  remedy. 

88.  Ohange  of  remedy.  The  legislature  has 
power  to  prescribe  the  form  in  which  suits  shall 
be  instituted,  and  may  make  it  applicable  to 
notes  previously  executed.  Greiffhtan  v.  Gordon, 
Mor.  41. 

89. A  statute  changing  a  remedy  applies 

to  pending  actions.    Ingram  v.  Dodey,  Mor.  28. 

90. The  act  prohibiting  the  denial  of  the 

execution  of  a  promissory  note,  except  under 
oath,  applied  to  cases  pending  when  it  took  effect 
even  when  the  issues  had  been  joined.    Und. 

91.  Illegality  of  conidderation  no  defense.  It 
is  competent  for  the  legislature  to  render  ille- 
gality of  consideration,  no  defense  to  an  action 
on  a  contract.    HiU  v.  SmUh  et  al.,  Mor.  70. 

92.  ZhEemption  from  execution.  Laws  grant- 
ing exemptions  from  execution  merely  affect  the 
remedy.  Melfenstien  A  Gore  v.  Cave,  3  Iowa,  287. 

93.  Rule  of  coDstruotion.  Laws  providing 
remedies  will  be  construed  so  as  to  advance  the 
object  of  the  statute,  when  a  different  construc- 
tion would  operate  to  defeat  or  destroy  a  right. 
Dutton  V.  Cotton,  10  Iowa,  408. 

94.  Oontinuanoe  of  action:  defendant  in  mil* 
itary  service.  The  legislature  may  authorize 
by  law  the  continuance  of  an  action  at  law 
against  a  person  in  the  military  service  of  the 
United  States  during  the  period  of  his  active 
service.  Such  act  would  not  necessarily  infringe 
section  10,  article  1,  of  the  Federal  constitution, 
which  prohibits  any  State  from  passing  laws 
impairing  the  obligation  of  contracts.  McCor- 
mick  V.  Ruschy  15  Iowa,  127. . 

96.  Laws  which  do  nothing  more  than  change 
the  remedy  are  not  liable  to  constitutional  objec- 
tion, and  although  the  new  remedy  may  be 
deeined  less  convenient  than  the  old  one,  and 
may,  in  some  degree,  render  the  recovery  of 
debts  more  tardy  and  difiicult,  it  will  not  follow 
that  the  law  is  unconstitutional.  But  in  alter- 
ing the  remedy,  the  obligation  of  the  contract 
must  not  be  so  impaired  that  the  obligation  and 
the  rights  of  a  party  under  it  may  in  effect  be 
destroyed  by  denying  a  remedy  altogether,  or 
seriously  impaired  by  burdening  the  proceedings 


CONSTITUTIONAL  AND  STATUTORY  LAW. 


189 


Vested  Rights. 


with  new  oonditions  or  restrictions  so  as  to  make 
the  remedy  hardly  worth  pursuing.  Ibid. 

96.  While  the  legislature  cannot  render  nuga- 
tory and  inoperative  mortgages  or  like  securities 
and  attachments  in  cases  where  the  makers  and 
debtors  had  entered  the  military  service  of  the 
country,  it  may  suspend  for  a  time  the  enforc- 
ing of  such  liens.    Hannah»  v.  Felty  15  Ibid.  141. 

97.  Void  oontzaots.  The  constitutional  pro- 
hibition of  laws  impairing  the  obligation  of 
contracts,  has  no  application  to  a  contract  void 
ab  initio,  which  the  parties  had  no  legal  power 
to  make.    McClure  v.  Otoen,  26  Iowa,  243. 

98.  Defense  to  sealed  injrtroments.  Our  stat- 
ute allowing  defenses  to  sealed  instruments  is 
one  relating  to  the  remedy,  and  does  not  impair 
the  obligation  of  the  contract.  (Citing  Sturgis 
V.  Grauminshield,  4  Wheat.  122 ;  Ogden  v.  Saun- 
der$,  11  Ibid.  218 ;  Hatbley  v.  HurU.  27  Iowa,  803 ; 
TJniUd  8tatM  v.  Dannally,  8  Pet.  (U.  S,)  3«1, 
873 ;  Warren  v.  Lynch,  5  Johns.  239  ;  Andreioa 
V.  Harriot,  4  Cow.  508 ;  Thraihor  v.  Boerhart,  3 
Gill.  &  Johns.  234  ;  Douglas  v.  Oldham,  6  N.  H. 
150.)     WiUiams  v.  Haines,  27  Iowa.  261. 

99.  Iiaw  o£  fomm.  In  an  action  upon  a  sealed 
instrument  executed  in  another  State,  where  the 
common  law  rule  as  to  sealed  instruments  pre- 
vailed, and  where  the  consideration,  if  the  action 
had  there  been  brought,  would  not  have  been 
inquirable  into,  it  was  held,  that  our  law  would 
govern,  as  that  o^the  forum,  and  that  the  defense 
of  want  of  consideration  might  be  made.  Ibid. 

lOa  New  trial  act  of  1866.  The  act  of  1806 
(chapter  49).  dispensing  with  motions  for  new 
trials,  is  one  relating  to  the  remedy,  and  is  not 
unconstitutionaL  Johnson  v.  Semple,  81  Iowa, 
49  ;  Coffin  Y,  The  City  of  Davenport,  25  Ibid.  516 ; 
PressnaU  v.  Herbert,  34  Ibid.  539. 

/.  Vested  rights, 

101.  Act  for  partition  of  half-breed  tract 
The  act  of  the  legislature  of  the  territory 
of  Wisconsin,  entitled  "An  act  for  the  par- 
tition of  the  half-breed  lands,  and  for  other 
purposes  "  approved  January  16,  1838,  and  an 
act  supplementary  thereto,  approved  June  22, 
1838,  and  also  an  act  approved  January  25, 1839, 
to  repeal  both  of  said  acts,  are  repugnant  to  the 
ordinance  of  1787,  and  also  to  the  organic  laws 
of  Wisconsin  and  Iowa,  and  are,  therefore,  void. 
4nd  so  are  judgments  rendered  by  virtue  of 
said  acts.    Seed  v.  Wright,  2  O.  Gr.  15. 


102.  Oeneral  rules.  The  legislature  has  not 
power  to  destroy  vested  rights;  but  it  may 
create  or  augment  them.  Wd>ster  v.  Beid, 
Mor.  467;  Daois  v.  O'Ferrall,  4  G.  Gr.  168; 
Wright  v.  Marsh,  2  Ibid.  294. 

103.  The  bill  of  rights,  in  the  constitution  of 
the  State  of  Iowa,  will  not  be  so  construed  as 
to  exclude,  impair  or  deny  any  rights  not 
enumerated  therein,  and  retained  by  the  people. 
The  State  of  loioa,  ex  rel.  v.  County  of  Wapello, 

13  Iowa,  388. 

10^  Courts  favor  dower,  but  this  rule  should 
not  be  carried  so  far  as  to  impair  vested  rights, 
by  giving  a  statute  a  retrospective  operation. 
Dams  V.  CFerraU,  4  G.  Gr.  168. 

106.  Bsoheats :  release  o£  During  the  pen- 
dency of  proceedings  instituted  by  the  attorney 
general,  to  declare  lands  escheated  to  the  State, 
the  legislature  may,  by  enactment,  order  an 
abatement  of  the  proceeding  and  release  all 
interest  in  the  property  in  controversy  to  the 
parties  claiming  adversely.  The  State  of  Iowa, 
ex  rel.  The  Attorney  General  v.  TUghmanetcU., 

14  Iowa,  474. 

106.  Due  course  of  law.  The  phrase  *' judi- 
cial proceedings  according  to  the  course  of  the 
common  law,"  means  that  the  right  of  a  person  to 
his  life,  liberty  or  property,  shall  not  be  divested, 
except  by  a  judicial  determination,  after  due 
notice  in  pursuance  of  a  general  law.  (Citing 
Taylor  v.  Porter,  4  Hill.  146 ;  James  v.  Reynolds, 

2  Texas,  251 ;  Van  Zant  v.  Waddell,  2  Yerg. 
270 ;  Jones  v.  Perry,  10  Ibid.  69 ;  Lane  v.  Dorman, 

3  Scam.  238  ;  State  Bank  v.  Cooper,  2  Yerg.  605  ; 
Budd  V.  Sf^te,  3  Humph.  483  ;  Holden  v.  James, 
11  Mass.  396  ;  Burger  v.  Carter,  1  McMullen 
(S.  C),  413  ;  State  v.  Simons,  2  Speer  (S.  C),  767 ; 
Dartmouth  College  v.  Woodward  ( Websiefs  Arg.), 

4  Wheat.  518;  White  v.  White,  5  Barb. 
481;  Bank  of  Columbia  v.  Okely,  4  Peters' 
Con.  443;  Woodcock  v.  Bennett,  1  Cow.  740; 
Keney  v.  Beverly,  3  Hen.  Munf.  336;  Hoke  v 
Henderson,  4  Dev.  15;  Brown  v.  Hummuel, 
6  Barr,  87;  Ervine*s  Appeal,  16  Penn.  St. 
256 ;  Arrowsmith  v.  Burlingim,  4  McLean,  408 ; 
Heed  V.  Wright,  2  G.  Gr.  22,  24).  Mason  v. 
Messenger  d  May,  17  Iowa,  261. 

107. restriction  only^upon  the  Federal 

government.  The  provisions  of  the  5th  article 
of  the  amendment  to  the  constitution  of  tlie 
United  States,  de'claring  that  "  no  person  shall 
be  deprived  of  his  life,  liberty  or  property,  with 
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out  due  process  of  law/'  is  a  restriction  upon 
the  Federal  government,  but  imposes  no  limits^ 
tion  upon  the  States.  Ibid, 

108.  Summary  foreclosure  of  mortgage.  Chap- 
ter 118  of  the  Code  of  1851,  authorizing  the 
summary  foreclosure  of  mortgages  was  not 
inconsistent  witb  the  constitution  of  1846. 
Boyd  V.  miis,  11  Iowa,  97. 

109.  Occupying  claimant  law.  The  constitu- 
tionality of  laws  based  upon  the  equitable  prin* 
ciple  of  compensating  (usually  from  the  rents 
and  profits  of  the  land)  the  bona  fide  occupant 
for.  permanent  and  beneficial  improvements 
which  have  augmented  the  value  of  the  prop- 
erty, has  been  recognized,  and  their  validity 
cannot  be  questioned.  (Citing  Bank  of  Hamilton 
V.  Dudley*$  Lessees,  2  Pet.  492,  525 ;  Hunt  v. 
McMahan,  5  Ohio,  132 ;  6  Ibid.  10 ;  McCoy  v. 
Orandy,  3  Ohio  St.  463  (1854) ;  Armstrong  v. 
Jackson,  1  Blackf.  874  ;  Tyner  v.  Stoops,  11  Ind. 
20 ;  Jones  v.  GaHer,  12  Mass.  814 ;  2  Pick.  507  ; 
Withington  v.  Corey,  2  N.  H.  115 ;  see  Society 
etc.,  V.  WJieekr,  2  Gall.  (C.  C.)  105 ;  Ross  v. 
Irmng,  14  111.  171  (1852),  valuable  opinion  by 
Trumbull,  J. ;  McKinlay  v.  Halliday,  10  Yerg. 
477 ;  and  see  1  Yerg.  860 ;  MattJiews  v.  Davis,  6 
Humph.  324  ;  Brown  v.  Storm,  4  Verm.  37 ;  20 
Ibid.  614 ;  Saunders  v.  Wilson,  19  Tex.  194, 201 ; 
24 ,  Ibid.  582 ;  Fowler  v.  Hubbert,  4  Bibb.  52 ; 
Fisher  v.  Cockrill,  5  Monr.  129 ;  Qains  v.  Buford, 
1  Dana,  481, 494.  And  see  generally.  Parsons  v. 
Moses,  13  Iowa  ;  Bright  v.  Boyd,  1  Story  C.  C. 
494 ;  2  Story's  Eq.  799 ;  2  Kent's  Com.  835 ; 
Jones  V.  Jones,  4  Gill.  (Md.)  87 ;  Lamore  v.  Winter, 
13  Ala.  31 ;  Porter  v.  Hawley,  5  Eng.  (Ark.),  86  ; 
F(yrd  v.  Hatton,  5  Cal.  319 ;  Morrison  v.  Robin- 
son, SI  Penn.  St.  456;  23  Ibid.  117;  Herany, 
Camp,  18  Tex.  545.)  ChUds  v.  Shower,  18  Iowa,  261. 

110.  But  chapter  153,  laws  of  1858  (Rev.  1860, 
§  2274),  authorizing  the  rendition  of  a  general 
money  judgment  in  favor  of  the  occupying 
claimant,  and  a  general  execution  to  enforce  the 
same,  is  unconstitutional  and  invalid.  Ibid, 

g.  County  lines  and  county  seats. 

111.  Koasuth  county.  The  attaching  of  town- 
ships 90  and  91  of  ranges  27  to  SO  to  Webster 
county,  was  a  necessary  means  to  the  attainment 
of  the  object  expressed  in  the  title  of  "  An  act 
to  extend  the  boundaries  of  Kossuth  county," 
approved  January  ^4, 1855;  and  the  provisions 
of  said  act  making  such  disposition  of  said  terri- 


tory, was  not  inconsistent  with  the  constitution. 
Buncombe  v.  Pritidle,  12  Iowa,  1. 

112.  Act  creating  Humboldt  county  not  sub- 
mitted to  vote  of  people.  The  "  Act  explana- 
tory of  an  act  entitled '  An  act  to  create  the 
county  of  Humboldt,  and  locate  the  county  seat 
thereof,"  approved  March  11,  1858,  does  not 
relate  back  to  the  act  of  which  it  is  amendatory; 
and  as  an  independant  act  it  is  Invalid,  because 
it  has  never  been  submitted  to  a  vote  of  the 
people  of  the  counties  affected  by  it,  as  required 
by  paragraph  30,  article  8,  of  the  constitution  of 
1857.  Ibid. 

113.  Division  of  comities.  An  act  creating  two 
jury  districts  and  appointing  two  different 
places  at  which  to  hold  the  district  court  in  one 
county,  is  not  in  conflict  with  the  constitutional 
provisions  that  "  no  new  county  shall  be  laid  off 
hereafter,  nor  old  county  reduced  to  less  con- 
tents, than  four  hundred  and  thirty-two  square 
miles."  Trimble  v.  The  State,  2  G.  Qr.  404 ; 
Construing  constitution,  1846,  article  11,  section 
2.  The  corresponding  provision  in  the  consti- 
tution of  1857,  is  in  article  11,  section  2. 

114.  Organization  of.  Under  section  2,  article 
11  of  the  new  constitution,  no  new  county  can 
be  organized  which  contains  less  than  four  hun- 
dred and  thirty-two  square  miles,  except  the 
county  of  Worth,  and  the  counties  west  of  it 
along  the  northern  boundary  of  the  State.  It 
is  accordingly  held,  that  chapter  192,  laws  of 
the  13th  General  Assembly,  creating  the  county 
of  Crocker,  is  unconstitutional.  Garfield  v. 
Brayton,  38  Iowa,  16. 

h.  Taking  private  property  for  public  use. 

116.  Compensation:  eminent  domain.  While 
a  party  is  entitled  to  compensation  for  his  prop- 
erty taken  for  public  use,  under  section  18 
of  the  1st  article  of  the  constitution  of  the 
State  of  Iowa,  yet  he  is  only  entitled  to  such 
compensation  in  the  manner  prescribed  by  law, 
Connolly  v.  Oriswold,  7  Iowa,  416. 

116.  Damages :  establishment  of  road.  It  is 
only  when  the  damages  sustained  by  the  estab- 

■ 

lishment  of  a  road  are  assessed  by  a  jury,  that 
the  compensation,  provided  by  section  18  of  the 
1st  article  of  the  constitution,  is  to  be  paid,  or 
secured  to  be  paid.  Ibid. 

117.  Appeal  from  appraisers :  ii^junction. 
Where  appraisers,  appointed  in  the  manner 
prescribed  by  law  to  appraise  the  damages 
consequent  upon  the  establishment  of  a  road 
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report  that  the  claimant  is  entitled  to  no  dam- 
ages, and  no  appeal  is  taken  from  the  decision 
of  the  appraisers,  there  is  no  ground  for  an 
injunction  to  stay  the  opening  of  the  road.  Ibid. 

118.  What  is  Just  compensation.  Section  18 
of  the  1st  article  of  the  constitution  of  1857, 
which  provides  that  private  property  shall  not 
be  taken  for  public  use,  without  just  compensa- 
tion, means  that  the  person,  whose  property  is 
so  taken,  shall  have  a  fair  equivalent  in  money, 
for  the  injury  done  him  by  such  taking.  Henry 
V.  Dubuque  &  P.  R,  Co.,  2  Iowa,  288. 

119.  The  term  "  damages,"  in  the  4th  section 
of  the  act  entitled  "  An  act  granting  to  rail- 
road companies  the  right  of  way/'  approved 
January  18, 1853,  has  relation  to  the  provision 
of  the  constitution  under  which  the  property 
may  be  taken,  and  is  precisely  synonoymoue  with 
the  phrase  "just  compensation,"  there  used. 
Ibid. 

120.  Tile  terms  "Just  compensatiozi,''  in  the 
18th  section  of  the  1st  article  of  the  constitution 
of  Iowa,  are  not  ambiguous.  Tliey  mean  that 
the  person  whose  property  is  taken,  shall  receive 
a  fair  equivalent,  and  be  made  whole.  8ater 
V.  Plank  Road  Co.,  1  Iowa.  886. 

121.  Bminent  domain :  fundamental  proposi- 
tlons.  1.  Section  18  of  our  bill  of  rights 
prohibits,  by  implication,  the  taking  of  private 
property  for  any  private  use  whatever,  without 
the  consent  of  the  owner.  2.  It  expressly  for- 
bids the  compulsory  taking  of  private  property 
for  any  but  a  public  use.  and  then  only  upon 
just  compensation  being  made,  the  amount  of 
which  is  to  be  assessed  by  a  jury.  3.  When  the 
public  exigencies  demand  the  exercise  of  the 
power  of  taking  private  property  for  public  use, 
is  a  question  for  the  legislature,  upon  whose 
determination  the  courts  cannot  sit  in  judgment. 
4.  What  is  such  a  public  use  as  will  justify  the 
exercise  of  the  power  of  eminent  domain,  is  a 
question  for  the  court.  Bankhead  v.  Brown,  2o 
Iowa,  541. 

122.  rules  applied:  act  of  1866  chap- 
ter 127  unoonstitutionaL  "  An  Act  to  provide 
for  the  establishment  of  private  roads  in  Iowa," 
chapter  127,  laws  of  1866,  is  unconstitutional 
and  void,  as  it  empowers  the  taking  of  private 
property  for  private  use,  without  consent  of  the 
owner.  Ibid, 

123.  Pairing  at  cost  of  abutting  lots.  It  is 
competent  for  the  legislature  under  our  State 


constitution  to  authorize  municipalities  to 
require  the  streets  to  be  paved,  and  the  cost 
thereof  assessed  upon  the  abutting  lots.  War- 
ren V.  Herdy  et  cd,,  81  Iowa,  31. 

124.  Prior  charters.  It  was  not  intended  by 
article  8,  section  1,  of  the  new  constitution  to 
repeal  charters  of  cities  granted  by  the  legisla- 
ture prior  to  the  adoption  of  the  constitution. 
Ibid. 

126.  Defense  of  criminals.  Section  4168  of 
the  Revision  of  1860,  which  establishes  the 
maximum  of  attorneys  fees  for  the  defense  of 
criminals,  under  appointment  by  the  court,  is 
not  inconsistent  with  section  18,  article  1  of 
the  constitution.  Samuels  v.  The  County  of 
Dubuque,  18  Iowa,  586. 

i.  Taxation. 

126.  County  and  city  bonds.  The  constitu- 
tion of  Iowa  confers  no  power  upon  the  general 
assembly  to  authorize  counties  or  cities  to  borrow 
money  upon  their  bonds  to  aid  in  the  construc- 
tion of  railroads.  McClure  v.  Ovoen,  26  Iowa, 
243. 

127.  For  construction   of    railroads.     The 

legislature  have  no  constitutional  power  to 
authorize  the  taxation  of  the  people  or  property 
of  a  township,  town  or  city  in  order  to  raise  a 
fund  to  be  given  as  a  gratuity  to  a  railroad 
company  to  aid  it  in  the  construction  of  its  road 
through  that  vicinity.  Hanson  v.  Vernon,  27 
Iowa,  28. 

128.  Bztent  of  legislative  power.  The  legis- 
lature cannot  lawfully  interfere  with  private 
property  except  in  the  following  cases :  1.  It 
may  authorize  it  to  be  forfeited  for  crime,  or 
sold  for  the  owner's  debts  judicially  established, 
or  in  pursuance  of  judicial  proceedings.  2.  It 
may  take  it  for  public  use  under  the  power  of 
eminent  domain,  on  condition  that  just  compen- 
sation be  made  in  money.  For  any  private 
use  the  legislature  cannot  touch  the  property 
of  the  citizen,  even  if  it  does  make  compensa- 
tion. 8.  It  may,  under  peculiar  circumstances, 
condemn  it  under  the  police  power,  when  the 
property,  or  its  use,  or  situation,  is  such  as  to 
endanger  the  public  health,  welfare  or  safety. 
4.  It  may  be  taken  by  virtue  of  the  taxing 
power.  Ibid. 

129.  Act  of  1868 :  nature  of  legislative  power 
to  tax.  Chapter  48,  acts  of  1868.  entitled  "  An 
act  to  enable  townships  and  incorporated  towns 
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and  cities  to  aid  in  the  construction  of  railroads/' 
is  not  a  valid  or  legitimate  exercise  of  the  tax- 
ing power,  and  though  the  money  demanded  of 
the  citizen  is  called  a  tax,  properly  speaking  it 
is  not  such,  but,  in  fact,  a  coercive  contribution 
in  favor  of  private  railway  corporations,  and 
violative,  not  only  of  the  general  spirit  of  the 
constitution  as  to  the  sacredness  of  private 
property,  but  of  that  specific  provision  which 
declares  that  no  man  shall  be  deprived  of  his 
property  without  due  process  of  law.  Ibid, 

130.  The  taxing  power.  The  taxing  power 
of  the  State  invested  in  the  legislature  is  the 
authority  to  levy  and  collect  taxes,  and  assess- 
ments in  the  nature  of  taxes.  Ibid, 

131.  What  taxes  are.  Taxes  are  burdens  or 
charges  imposed  by  the  legislature  upon  persons 
or  property  to  raise  money  for  public  purposes, 
or  to  accomplish  some  governmental  end.  A 
public  governmental  use  or  purpose  is  essential 
to  a  valid  tax.  Ibid. 

132.  It  is  the  circumstance  that  taxes  are  con- 
tributions demanded  for  the  use  of  the  govern- 
ment y  and  not  for  private  uses,  that  confers  upon 
the  power  to  tax  its  peculiar  character;  and 
were  it  not  for  this  consideration,  the  severe  and 
stringent  laws  authorizing,  without  j  udicial  pro- 
ceedings or  personal  notice,  the  sale  of  property 
for  delinquent  taxes,  would  be  condei^ed  as 
despotic,  and  infringements  of  constitutional 
rights.    Ibid. 

133.  Umitationa  on  the  taidng  power.  While 
there  is  no  limit  upon  the  taxing  power  when 
exercised  for  a  proper  governmental  purpose, 
yet  the  question  as  to  what  is  such  a  purpose 
is  subject  to  revision  by  the  courts.  Ibid, 

134.  DiflEsrent  kinds  of  tmconstitutionallawg. 
It  is  a  well  settled  principle  of  American  con- 
stitutional law,  that  an  act  of  the  legislature 
may  be  unconstitutional  in  two  ways:  First, 
because  it  assumes,  or  seeks  to  confer,  power  not 
legislative  in  its  nature  ;  second,  because  it  vio- 
lates some  specific  provision  of  the  National  or 
State  constitution.  The  act  of  1868,  providing 
for  the  taxation  of  property  by  townships,  towns 
and  cities,  to  aid  in  the  construction  of  railroads, 
is  unconstitutional  in  both  respects.  Ibid. 

135.  Ziegislative  power.  The  legislature  has 
only  the  power  to  raise  revenue  by  taxation  for 
a  public  purpose ;  and  when  it  is  raised  for  a 
purpose  not  connected  with  the  public  interest, 
it  is  no  longer  taxation,  though  so  denominated, 


and  the  attempt  is  as  clearly  unconstitutional  as 
any  act  could  be  which  is  expressly  prohibited 
by  the  constitution.  The  prior  adjudications  of 
this  court,  holding  that  the  legislature  did  not 
possess  the  power  to  clothe  counties  and  cities 
with  authority  to  aid  in  the  construction  of  rail- 
roads by  subscription  for  stock  therein,  and 
bearing  npon  the  present  question,  collated  and 
examined.  (Glapp  v.  Cedar  County,  o  Iowa,  15  ; 
Ring  v.  Jo?in8on  County^  5  Ibid.  274 ;  Stokes  v. 
Seott  County,  10  Ibid.  171 ;  The  State  ex  rel.,  v, 
Wapello  County,  13  Ibid.  888 ;  McClure  v.  Owen. 
2($  Ibid.  248  ;  Myers  v.  Johnson  County,  14  Ibid. 
47 ;  McMillan  v.  Boyles,  Ibid.  107;  Rock  v.  Wal- 
lace, Ibid.  593 ;  Smith  v.  Henry  County,  15  Ibid. 
385;  Ten  Eyek  v.  2he  Mayor,  etc..  Ibid.  486; 
Chamberlain  v.  The  City  of  Burlington,  19  Ibid. 
395.) 

136.  Judicial  power.  While  the  authority  to 
determine  what  is  or  is  not  a  public  purpose,  is 
in  the  legislative  department,  yet  this  power  is 
not  without  limit,  and  the  courts,  when  appealed 
to,  may  rightfully  determine  whether,  in  the 
particular  case,  the  burden  imposed  is  for  a 
public  or  private  purpose.  Ibid. 

137.  Railroad  companies.  Railroad  companies 
are  private  corporations,  and  their  undertakings 
can  no  more  be  aided  by  taxation  than  can  the 
undertakings  of  any  other  private  corporation, 
or  of  an  individual.  Ibid. 

138.  Oole,  J.  dissented  from  the  majozity  of 
the  court  in  this  case,  and  delivered  an  able 
opinion  in  the  presentation  of  his  views,  which 
will  be  found  published  with  the  case.  Under 
a  subsequent  statute,  chapter  102,  Laws  of  1870. 
differing  in  no  constitutional  respect,  the  case  of 
S/ewart  v.  TTie  Board  of  Supervisors,  30  Iowa,  9, 
arose.  In  this  a  majority  of  the  court,  as  then 
constituted  (with  Beck,  J.  dissenting,  and  in  an 
able  opinion  adhering  to  the  views  expressed  in 
Hanson  v.  Vernon),  virtually  overruled  this 
latter  pase,  making  the  holdings  stated  in  the 
following  sections : 

139.  Chapter  102,  laws  of  18th  General  As- 
sembly, providing  for  the  t-axation  of  property 
by  townships  and  incorporated  towns  and  cities, 
to  aid  in  the  construction  of  railroads,  is  not 
in  conflict  with  the  State  constitution.  Stewart 
v.  The  Board  of  Supervisors  of  Polk  County, 
30  Iowa,  9.    Beck  J.,  dissenting. 

140.  The  taxation  in  said  art  provided  for 
is  not  a  taking  of  property  for  private  use. 
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The  use  contemplated  is  essentially  public,  and 
not  private,  in  its  nature.  Akg.  1.  ^hnirient 
domain.  The  right  to  condemn  property  for 
the  right  of  way  for  railroads  under  the  power 
of  eminent  domain  is  based  on  the  ground  that 
the  object  is  a  public  one,  for  public  use, 
within  the  meaning  of  the  constitution.  Abo. 
2.  Taxing  power.  The  taxing  power  may  be 
exercised  for  any  object  that  will  justify  the 
exercise  of  the  right  of  eminent  domain.  Ibid. 

141.  Taxing  power  not  limited.  While  the 
right  to  take  private  property  for  public  use  is 
conditioned  upon  making  compensation,  the 
taxing  power  is  not  thus  limited.  Ibid. 

142.  Judicial  limitation.  The  taxing  power  is 
one  of  the  sovereign  powers  vested  in  the  gen- 
eral assembly,  and  not  being  limited,  either 
expressly  or  by  clear  implication  by  the  consti- 
tution, to  the  condition  of  making  compensation, 
the  judicial  power  possesses  no  authority  to  thus 
limit  it.  Ibid. 

143.  Bill  of  rights.  Nor  is  the  act  in  question 
violative  of  section  nine  of  the  bill  of  rights, 
which  declares  that  no  person  shall  be  deprived 
of  life,  liberty  or  property,  without  due  process 
of  law.  Ibid. 

144.  Prior  deoiaions.  That  the  court  has  ever 
decided  that  municipal  corporations  could  not, 
under  the  constitution,  be  empowered  by  the 
legislature  to  subscribe  stock  in  railroad  com- 
panies, to  aid  in  their  construction,  denied.  Ibid. 

146.  The  holding  in  Stmart  v.  Tlie  Board  of 
Supertiso^'s  of  Polk  County ^  supra,  that  the  act 
of  1870,  authorizing  taxation  to  aid  the  construc- 
tion oi  railroads,  is  constitutional,  followed  in 
the  present  case  in  respect  to  the  act  of  1868. 
Beck  J.,  dissenting.  Bonnifidd,  trustee^  v. 
BidvoeU,  32  Iowa,  149. 

146.  Repeal  of  banking  acts.  Section  5  of 
article  8  of  the  new  constitution,  which  declares 
that  no  act  of  the  general  assembly  authorizing 
or  creating  corporations  or  associations  with 
banking  powers,  nor  amendments  thereto,  shall 
take  eiOTect  until  the  same  shall  have  been  sub- 
mitted to,  and  received  a  majority  vote  of,  the 
people,  does  not  apply  to,  nor  operate  as  a  limita- 
tion upon,  the  repealing  power  of  the  legisla- 
ture. Jforseman  v.  Tounkin  et  al.,  27  Iowa,  350. 

147.  It  was  accordingly  Juld,  that  the  4th 

section  of  chapter  152,  Laws  of  1868,  repealing 
section  1538  of  the  Revision,  which  was  a  part 
of  the  general  banking  law,  and  which  authoi^ 
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ized  the  taxation  of  the  capital  instead  of  the 
shares  of  banks  organized  under  the  State  law, 
was  authorized  and  valid,  it  having  received 
the  two-thirds  vote  of  the  legislature  required 
in  such  cases  by  section  12,  article  8  of  the 
constitution.  Ibid. 

148.  Taxation  of  national  bank  shares.  Chap 
ter  153,  Laws  of  1868,  providing  for  the  taxation 
of  shares  in  national  banks,  is  authorized  and 
valid  under  the  41st  section  of  the  act  of  congress 
of  June  3, 1864,  and  that  of  February  10, 1868. 
By  the  clause  contained  in  the  4th  section  of  said 
act  of  the  general  assembly  of  1868,  repealing  all 
acts  and  parts  of  acts  inconsistent  therewith, 
the  obstacle  (existing  when  the  case  of  Hubbard 
V.  Tlie  Sujyervisors,  etc.,  23  Iowa,  130,  was  deci- 
ded) to  taxing  shares  in  national  banks,  pre- 
sented by  section  1508  of  the  Revision,  which 
provided  merely  for  the  taxation  of  the  capital 
instead  of  the  shares  of  banks  organized  under 
the  State  banking  law,  was  removed ;  and 
under  the  general  revenue  law  of  the  State  the 
taxation  of  shares  in  the  State  banks  is  author- 
ized. Ibid.    See  Banks  and  Bank  Notes. 

149.  Taxation  of  express  and  telegraph  oom- 
panies.  Chapter  180.  laws  of  the  Tenth  General 
Assembly,  providing  for  the  taxation  of  express 
and  telegraph  companies,  is  not  in  conflict  with 
article  8,  .8^ii6n-  2  of  our.  State  constitution, 
which  declares  that  *'  the  property  of  all  cor- 
porations for  pecuniary  profit  shall  be  subject 
to  taxation  the  same  as  tliat  of  individuals"  as, 
by  the  terms  of  the  act,  the  property  made  sub- 
ject to  taxation,  is  made  liable  to  the  same  tax, 
whether  it  belongs  to  a  body  corporate,  to  a 
company,  or  individuals.  T?ie  United  States 
Express  Co.  v.  Ellyson,  assessor,  et  al.,  28  Iowa, 
370  ;  The  Western  Union  Telegvaph  Co.  v.  Elly- 
soji,  assessor,  et  fl/.,  28  Iowa,  380. 

160.  Iiocal  and  special  laws.  Nor  is  said  act 
in  conflict  with  article  3,  section  80,  of  the  con- 
stitution, as  being  either  a  local  or  special  law 
within  the  meaning  of  the  constitutional  inhibi- 
tion ;  nor  with  article  1,  section  6,  of  the  bill  of 
rights,  as  not  being  a  law  of  uniform  operation, 
or  one  granting  the  same  privileges  or  imposing 
the  same  burdens  equally  to  and  upon  all  citi- 
zens. Ibid. 

161.  The  act  in  question  is,  in  efl^ect,  but  an 
amendment  to  our  genera]  revenue  law,  and 
simply  prescribes  the  method  whereby  the 
amount  of  taxable  personal  estate,  or  moneys 
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and  credits  of  express  and  telegraph  companies 
shall  be  ascertained.  i6i(2. 

162.  Double  taxation.  Neither  is  said  act 
open  to  the  objection  that  it  provides  for  doable 
taxation.  But  it  seems  that  if  it  did  thus  pro- 
vide it  would  not  necessarily,  under  our  consti- 
tion,  be  thereby  rendered  invalid,  though  it 
would  be  deemed  so  unjust  as  to  excite  the  dis- 
favor of  courts.  1  bid. 

163.  Oommerce  between  the  States:  taxation. 
Nor  is  said  act  invalid  on  the  ground  that,  as 
express  companies  are  engaged  in  and  are 
a  means  of  foreign  and  inter  state  commerce,  it 
infringes  on  the  right  of  congress  under  the 
Federal  constitution  (art.  1',  §  8).  to  regulate 
commerce  with  foreign  nations  and  among  the 
several  States.    Ibid. 

164. While  a  business  constituting  com. 

merce  between  the  several  States  cannot  itself 
be  taxed  or  interfered  with  by  State  authority, 
the  property  of  the  citizen  invested  therein  may 
be.  Ibid. 

166.  Tax  on  incomes.  The  act  in  question  is 
not  objectionable  upon  the  ground  that  it  im- 
poses a  tax  not  upon  property  but  upon  incomes, 
and  to  which  express  and  telegraph  companies 
are  subjected,  and  from  which  other  corpora- 
tions and  individuals  are  exempted.  The  law 
imposes  a  tax  on  property,  and  simply  prescribes 
the  method  of  ascertaining  and  assessing  it. 
Ibid. 

g.  Offices,  etc.,  power  to  vacate. 

166.  The  words  "  county  officers."  in  article 
12,  section  7,  Code  of  1857,  have  the  same  mean- 
ing as  in  the  laws  in  existence  at  the  time  of  the 
adoption  of  the  constitution.  The  State  of  Iowa 
ex  rel.  Nagle  v.  Coe7\zler,  9  Iowa,  433. 

167.  Term  of  Justice  of  the  peace.  The  term 
of  a  justice  of  the  peace  elected  at  the  April 
election  1858,  expired,  by  the  terms  of  the  con- 
stitutional provision,  on  the  first  Monday  of 
January,  1859.  Ibid. 

168.  Ziegislature :  power  to  vacate.  The 
legislature  when  not  inhibited  by  the  constitu- 
tion, has  power  to  abolish  an  office,  to  increase  or 
decrease  the  duties  imposed  upon  an  incumbent, 
and  to  add  to  or  take  from  his  salary  ;  and  may 
also,  add  or  change  the  methods  by  which 
vacancies  may  occur,  and  make  such  changes  ap- 
plicable to  existing  offices,  and  those  who  hold 
them.  Bryan  v.  Cattell,  Auditor  of  State^  15 
Iowa,  538. 


169. statute  constroed.    Chapter  54  of 

the  Laws  of  1862,  applied  to  those  officers,  who, 
before  the  time  of  its  taking  effect,  accepted 
commissions  in  the  military  service,  as  well  as 
to  those  who  should  thereafter  receive  such 
commissions ;  and  it  operated  to  vacate  civil 
offices,  the  incumbents  of  which,  at  the  time  of 
its  taking  effect,  also  held  military  offices. 
Ibid. 

h.  JSleetive  franchise. 

160.  Qualifications  of  eleotors.:  manner  of 
voting.  The  constitution,  as  applied  to  the 
legislative  department  of  the  government,  is  a 
restriction,  and  not  a  grant  of  power ;  and  it  is 
competent  for  the  legislature  to  prescribe  the 
qualifications  of  electors,  and  the  time,  place 
and  manner  of  exercising  the  elective  franchise, 
when  not  expressly  prohibited  from  so  doing,  or 
where  the  prohibition  is  not  implied  from  some 
express  provision  of  the  constitution.  Morrison 
V.  Springer,  15  Iowa  804. 

161.  Article  construed.  Section  1,  article  2 
of  the  constitution  of  1857,  defines  only  the 
qualifications  of  an  elector,  and  does  not  pre- 
scribe the  place  of  exercising  the  elective  fran- 
chise as  a  test  of  qualification.  The  power  to 
fix  the  place,  and  manner  of  its  exercise,  is  left 
with  the  legislature.    Ibid. 

162.  Statute  construed.  The  provisions  of 
an  act,  approved  September  11,  1862,  entitled 
"  An  act  to  amend  title  4  of  the  Revision  of 
1860,  so  as  to  enable  the  qualified  electors  of  the 
State  in  the  military  service  to  vote  at  certain 
elections,  are  not  inconsistent  with  section  1, 
article  2  of  the  constitution  of  1857,  for  the 
reason  that  they  permit  such  electors  to  cast 
their  votes  at  polls  opened  and  conducted  beyond 
the  limits  of  the  county  and  the  State,  of  which 
they  claim  to  be  residents.    I  bid. 

163.  As  to  constitutional  qualifications  of  an 
elector  in  this  State.  See  The  State  v.  Qroame, 
10  Iowa,  308. 

164.  Registry  law.  While  the  right  to  vote 
by  one  possessing  the  qualifications  of  an 
elector,  as  prescribed  by  the  State  constitution, 
article  2,  section  1 ;  cannot  be  destroyed  or 
impaired  by  the  legislature,  it  may,  nevertheless, 
regulate  the  exercise  thereof,  by  enacting 
reasonable  provisions  for  determining  the  age, 
length  of  residence,  etc.,  of  the  persons  offt^ring 
to  vote.    Edmonds  v.  Banbury,  28  Iowa,  267. 
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165. 


Section  8  of  the  act  known  as  the 


"  registry  law"  (Laws  of  1868,  chap.  171),  pro- 
viding for  the  registering  of  voters,  is  not  in 
conflict  with  the  provision  of  the  constitution 
above  referred  to,  prescribing  the  qualifications 
of  electors   Ibid. 

I.  Special  legislation, 

166.  JuriBdiotion  of  mayor  of  Keokuk.    The 

act  to  incorporate  the  city  of  Keokuk,  lipproved 
December  14,  1848,  and  the  act  kmendatorj 
thereto,  approved  January  22,  1853,  conferred 
upon  the  mayor  of  the  city  of  Keokuk,  the 
jurisdiction  of  justice  of  the  peace  under  the 
criminal  laws  of  the  State.  The  power  thus 
conferred  is  not  in  conflict  with  article  3  of  the 
constitution  of  1846,  which  provides  that  no 
person  charged  with  the  exercise  of  powers 
properly  belonging  to  one  department  of  the 
government  shall  exercise  any  functions  apper- 
taining to  either  of  the  others.  Santo  et  al.  v. 
The  State  of  Iowa,  2  Iowa,  165. 

167.  Ijaws  incorporating  Dubuque.  Chapter 
210,  Laws  1856-7,  entitled  "An  act  for  revising 
and  consolidating  the  laws  incorporating  the 
city  of  Dubuque,  and  to  establish  a  city 
court  therein,"  approved  February  28,  1857, 
does  not  contain  two  objects  and  is  constitu- 
tional and  valid.  Davis  <fc  Bro.  v.  Woolnougli, 
9  Iowa,  104. 

168.  Chapter  16,  Laws  1858,  entitled  "An  act 
to  repeal  an  act  revising  and  consolidating  tlie 
laws  incorporating  the  city  of  Dubuque,  and  to 
establish  a  city  court  therein,"  approved  Febru- 
ary 10. 1858,  is  within  the  constitutional  prohibi- 
tion of  special  legislation  and  is  void.  I  bid. 

169.  Iiaws  incorporating  cities  and  towns. 
The  legislature  has  no  power  under  the  consti- 
tution of  1857,  to  enact,  amend  or  repeal  laws 
incorporating  towns  or  cities.  Ibid. 

170.  Dubuquencity  court.  Chapter  16,  Laws 
of  the  17th  session  of  the  General  Assembly 
(1858)  is  unconstitutional.  Hetherington  v.  Bissel 
et  al.  and  Baker  v.  Bissd  et  aL,\(^  Iowa,  145. 

171.  Authority  to  license  auctioneers,  ped- 
lera,  etc.  The  14th  section  of  the  act  entitled 
"An  act  to  incorporate  the  city  of  Mt.  Pleasant," 
approved  July  15,  1856,  which  invests  the  city 
council  with  authority,  among  other  things,  to 
make  ordinances,  "  to  license,  tax  and  regulate 
auctioneers,  transient  merchants,  hawkers,  ped- 
lers  and   pawnbrokers,"  is  constitutional   and 


yalid.  The  City  of  Mt.  Pleasant  v.  Chitch, 
6  Iowa,  646. 

172.  Amendment.  The  constitution,  article 
3,  section  80,  prohibits  the  enactment  of  special 
laws,  either  for  the  incorporation  of  towns  and 
cities,  or  for  the  amendment  of  acts  of  incorpora- 
tion in  existence  before  the  adoption  of  the  con- 
stitution.   Ex  parte  Pritz,  9  Iowa,  30. 

173.  Davenport.  Chapter  88  Laws  7th 
General  Assembly  (1858),  "An  act  to  amend  an 
act  entitled  an  act  to  incorporate  the  city  of 
Davenport,  and  to  amend  the  several  acts  amen- 
datory thereto,"  approved  March  20,  1858,  is 
unconstitutional  and  void.  Ibid. 

174.  But  section  1141  of  the  Revision,  provid- 
ing for  the  amendment,  by  any  town  or  city,  of 
its  charter  or  act  of  incorporation,  is  not  in  con- 
flict with  article  3,  section  30  of  the  State 
constitution,  prohibiting  the  legislature  from 
passing  local  or  special  laws  for  the  incorpora- 
tion of  towns  and  cities.  Von  Phul  v.  Hammer 
et  ux.,  29  Iowa,  222. 

176.  Statute  construed.  Chapter  16,  Laws 
of  1858,  entitled  "An  act  to  repeal  an  act  revis- 
ing and  consolidating  the  laws  incorporating  the 
city  of  Dubuque,  and  to  establish  a  city  court 
therein,"  approved  February  10,  1858,  is  within 
the  constitutional  prohibition  of  special  legisla- 
tion, and  is  void.  Baker  v.  Tlie  Steamboat  Mil- 
waukee, 14  Iowa,  214 ;  following  ex  parte  Pritz, 
9  Iowa,  30 ;  Davis  v.  Woolnough,  Ibid.  104. 

176.  Dubuque  city  court.  The  city  court  of 
Dubuque  is  an  inferior  court,  within  the  mean- 
ing of  article  5,  section  1,  of  the  constitutions  of 
1846  and  of  1857,  and  the  act  creating  it  (§  2836, 
chap.  210,  Laws  of  1857)  was  not  repealed,  either 
by  the  constitution  of  1857,  or  the  Revision  of 
1860.  Ibid. 

177.  Continuance:  defendant  in  military 
service:  uniform  operation  of  laws.     An  act 

providing  for  the  continuance  of  actions  pend- 
ing upon  a  showing  that  defendant  is  in  the 
military  service  of  the  United  States  is  not  incon- 
sistent with  the  requirements  of  the  constitution 
that  **  all  laws  shall  be  general  and  of  a  uniform 
operation  throughout  the  State."  McCormic.k 
V.  Rvseh,  15  Iowa,  127. 

178.  McGregor  city  court  The  act  entitled 
"An  act  to  establish  a  court  at  McGregor," 
approved  March  18, 1862,  is  inconsistent  with  sec- 
tion 30,  article  3,  of  the  constitution  and  is  void. 
Town  of  McGhregor  v.  Baylies,!^  Iowa,  43. 
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179.  Act  of  incorporation.  As  the  legitslatur^ 
cannot  pass  any  special  act  for  the  incorporation 
of  cities  and  towns,  it  is  prohibited  from  passing 
any  act  having  for  its  object  the  amendment  of 
such  an  act.  i&tcZ. 

180. courts.     An  act  creating  a  court 

should  be  a  general  law  and  of  uniform  opera- 
tion. Ibid. 

181.  By  the  act  of  March  26,  1860,  the  act  of 
congress,  of  June  2, 1864,  and  the  amendments 
of  Its  articles  of  incorporation,  the  Cedar  Rapids 
and  Missouri  River  Railroad  Company  are 
authorized  to  build  a  railroad  from  Lyons  in 
Clinton  county,  to  a  point  of  intersection  with 
tlie  Chicago,  Iowa  and  Nebraska  Railway  within 
the  corporate  limits  of  the  city  of  Clinton.  The 
OUy  of  GKnton  v.  The  Cedar  Rapids  and  Missouri 
Rioer  Railway  Company ,  24  Iowa,  455. 

182.  Said  act  of  March,  1860,  authorizing  the 
building  of  said  railroad  from  Lyons  to  Clinton, 
is  not  one  of  the  cases  where  the  law  must  be 
general  and  of  uniform  operation  throughout 
the  State,  contemplated  by  article  8,  section  80, 
of  the  State  constitution,  and  is  not  .in  conflict 
therewith.  Ibid. 

183.  While  the  legislature  would  not  have 
the  power  to  pass  a  special  law  incorporating  an 
independent  school  district,  it  would,  neverthe- 
less, have  the  power  to  pass  a  curative  act, 
legalizing  the  defective  organization  of  a  school 
district  already  in  existence  under  the  general 
law,  authorizing  the  creation  of  independent 
school  districts.  While  such  curative  act  is  a 
local  or  special  law,  it  is  a  case  where  a  general 
law  cannot  be  made  applicable  within  the  mean- 
ing  of  the  constitution,  and  is  therefore  not 
invalid.  The  Staie  ex  rel.  v.  Squires  et  al.,  26 
Iowa,  840. 

184.  Chapter  180,  Laws  of  1864,  providing 
for  the  taxation  of  express  and  telegraph  com- 
panies, is  not  in  conflict  with  article  8,  section 
30,  of  the  constitution,  as  heing  either  a  local  or 
special  law  within  the  meaning  of  the  constitu- 
tional inhibition  ;  nor  with  article  1,  section  6, 
of  the  bill  of  rights,  as  not  being  a  law  of  uni- 
form operation,  or  one  granting  the  same  privi- 
leges or  imposing  the  same  burdens  equally  to 
and  upon  all  citizens.  TTie  United  States  Express 
Co.  V.  Mlyson,  assessor,  et  al.,  28  Iowa,  370. 

m.  Prohibitory  liquor  law. 
186.  Prooeedingi  in  rem  against  dram  shops. 
Those  provisions  of  the  Code  of  1851  which 


prohibit  the  sale  of  intoxicating  liquors  by  the 
glass,  and  which  authorize  proceedings  in  rem 
against  "  dram  shops,"  are  not  unconstitutional 
and  should  be  enforced.  Our  House  Ho.  2  v. 
The  State,  4  G.  «r.  172. 

186.  Bale  of  liquors  by  the  glass.  Those 
provisions  of  the  Code  of  1851,  which  prohibit 
the  sale  of  intoxicating  liquors  by  the  glass  are 
not  unconstitutional.  Zumlioff  v.  The  State,  4 
G.  Qr.  526. 

187.  Btatlite  construed.  The  act  entitled 
"  An  act  for  the  suppression  of  intemperance," 
approved  January  22, 1855,  ifl  not  in  conflict  with 
the  constitution  or  laws  of  the  United  States. 
Santo  et  ai.  v.  The  StcUe  of  Ioum,  2  Iowa,  165. 

188. The    act    for  the    suppression    of 

intemperance,  approved  January  22,  1855,  is  a 
complete  act  in  all  its  parts  without  the 
18th  section.    Ibid, 

189. The  whole  of  the  act  for  the  sup- 
pression of  intemperance,  approved  January  22, 
1855,  is  not  rendered  invalid,  even  though  the 
submission  to  a  vote  of  the  people  as  provided  for 
by  the  18th  section  of  the  act  should  be 
held  unconstitutional.  The  18th  section  of 
the  act  did  not  submit  to  the  people  the  question, 
whether  the  act  should  become  a  law  or  not,  and 
is  not  unconstitutional.  Ibid. 

190.  The  statute  does  not  embrace  more 

than  one  object  nor  objects  not  expressed  in  the 
title ;  and  is  not  in  violation  of  the  26th 
section  of  the  1st  article  of  the  constitution, 
which  provides  that  every  law  shall  embrace 
but  one  object,  which  shall  be  expressed  in  the 
title.  Ibid, 

191.  The   act    has    been  published  as 

required  by  the  constitution  of  the  State  of 
Iowa.    Ibid. 

192.  An  act  to  license  sale  of  malt  and 
spirltous  liquors  unconstitationaL  The  provis- 
ions of  an  act  enlitled  "  An  act  to  license  and 
regulate  the  sale  of  miilt  and  spirituous  liquors,*' 
approved  January  29, 1857,  which  provides  that 
the  question  of  licensing  the  sale  of  spiritous 
liquors,  shall  be  submitted  to  a  vote  of  the  qual- 
ified electors  of  the  State,  are  not  sufficient  to 
comply  with  section  6  of  the  1st  article  of 
the  constitution  of  1846.  The  act  was  not  so 
framed  that  a  portion  of  it,  liable  to  constitu- 
tional objection,  can  be  adjudged  invalid,  and 
the  remainder  of  the  act  be  permitted  to  stand. 
The  whole  act  was  ,  therefore,  A^(2  unoonstitu- 
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tional  and  void.     Oeebrieky.  The  State  of  Iowa, 
5  Iowa,  491. 

193.  No  action  can  be  aiutained:  Statute 
oonstmed.  Section  6  of  the  act  for  the  sup 
pression  'of  intemperance  which  provides  that 
'  No  action  of  any  kind  shall  be  maintained  in 
any  court  in  this  State,  for  intoxicating  liquors, 
dr  the  value  thereof,  sold  in  any  other  State  or 
country,  contrary  to  the  laws  of  said  State,  or 
country,  or  with  intent  to  enable  any  person  to 
violate  the  provisions  of  this  act,"  is  not  uncon- 
stitutional and  void,  as  operating  to  impair  the 
obligation  of  contracts.  Dams  v.  Branson,  6 
Iowa,  410. 

194i  The  constitutionality  of  the  act  entitled 
"  An  act  for  the  suppression  of  intemperance," 
approved  January  22, 1855  affirmed.  The  State 
of  Iowa  V.  Donehey,  8  Iowa,  896. 

196.  Act  not  repealed.  The  6th  section  of 
the  act  entitled  "  An  act  for  the  suppression  of 
intemperance,"  approved  January  22, 1855,  was 
not  repealed  by  the  act  supplementary  thereto, 
approved  January  28, 1857,  and  is  still  in  force. 
Ibid. 

196.  Act  of  congress.  The  prohibitory  liquor 
law  of  the  State  of  Iowa  is  not  in  conflict  with 
the  constitution  of  the  United  States,  or  the  act 
of  congress  approved  July  15, 1862,  entitled  "  An 
act  to  provide  internal  revenue.  The  State  of 
Iowa  V.  Bauhgman,  20  Iowa,  497. 

197.  Act  granting  permitft.  Section  1575  of 
the  Revision,  as  amended  by  chapter  128,  acts  of 
1868,  providing  for  the  granting  of  permits  to 
persons  of  good  moral  character,  who  are  citi- 
zens of  the  county,  to  sell  intoxicating  liquors, 
is  not  in  conflict  with  section  1  of  article  1,  nor 
with  section  6  of  the  same  article  of  the  State 
constitution.     In  re  RiUh,  32  Iowa,  250. 

VIII,  MiaCELLAlYEOUS  PROPOSITIONS. 

198.  Act  esUblishing  high  schools.  The 
provisions  of  "An  act  for  the  public  instruc- 
tion of  the  State  of  Iowa/'  approved  March  12, 
1858,  for  the  establishment  of  high  schools  in 
the  counties  of  the  State,  are  unconstitutional 
and  void.  The  High  School  of  the  County  of 
Clayton  v.  The  County  of  Clayton,  9  Iowa,  175. 

199.  ^le  high  school  a  part  of  the  common 
school  system.  The  high  school  provided  for  by 
said  act,  was  designed  as  a  part  of  the  educational 
system  of  the  State ;  the  original  establishment  of 
which,  as  well  as  the  subsequent  management 


and  control,  is  committed  by  the  constitution  to 
the  board  of  education.  Ibid, 

200.  Section  7,  chapter  169,  of  the  acts  of  1862, 
entitled  ''  An  act  in  relation  to  the  duties  of  rail- 
road companies,"  is  not  inconsistent  with  section 
29,  of  article  8,  of  the  constitution.  McAunieh 
V.  The  Mississippi  db  Missouri  Railroad  Com- 
pany, 20  Iowa,  338. 

201.  Interested  witness,  not  competent.    The 

legislature  has  power  under  section  4,  article  1,  of 
the  constitution,  to  provide  that  a  person  inters 
ested,  in  the  event  of  a  suit,  shall  not  be  a  com- 
petent witness  therein.  Ka/mey  v.  Paisley,  18 
Iowa,  89. 

202.  Repeal  of  banking  acts.  Section  5  of 
article  8  of  the  new  constitution,  which  declares 
that  no  act  of  the  general  assembly  authorizing 
or  creating  corporations  or  associations  with 
banking  powers,  nor  amendments  thereto, 
shall  take  effect  until  the  same  shall  have  been 
submitted  to,  and  received  a  majority  vote  of, 
the  people,  does  not  apply  to,  nor  operate  as  a 
limitation  upon,  the  repealing  power  of  the 
legislature.  Morseman  v.  Younkin,  27  Iowa, 
350. 

203.  It  was  accordingly  held,  that  the  4th 
section  of  chapter  158,  Laws  of  1868,  repealing 
section  1598  of  the  Revision,  which  was  a  part 
of  the  general  banking  law,  and  which  author- 
ized the  taxation  of  the  capital  instead  of  the 
shares  of  banks  organized  under  the  state  law, 
was  authorized  and  valid,  it  having  received  the 
two-thirds  vote  of  the  legislature  required  in 
such  cases  by  section  12,  article  8,  of  the  con- 
stitution. Ibid. 

204.  Restraint  of  swine  and  sheepi  A  law 
which  allows  the  people  of  the  several  counties 
to  decide  by  vote  the  question  of  restraining 
swine  and  sheep  from  running  at  large  is  valid 
and  has  full  force,  whether  the  people  of  each 
county  vote  to  adopt  its  provisions  or  not. 
Hence  it  is  not  inconsistent  with  article  1,  sec- 
tion 6  of  the  constitution,  requiring  laws  to 
have  a  uniform  operation  ;  nor  objectionable  as 
an  exercise  of  legislative  power  by  the  people. 
Dolby  V.  Wolf  d:  Palmer,  14  Iowa.  228. 

205.  School  moneys.  Section  82  of  Session 
Laws  of  1858,  chapter  52,  is  inconsistent  with 
the  constitution,  article  9,  sections  8,  7,  requir- 
ing all  means  provided  by  the  General  Assembly 
for  the  use  of  schools,  like  other  school  moneys, 
to  be  distributed  among  the  schools  in  propor 
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tion  to  tlie  number  of  youths  between  the  ages 
of  five  and  twenty-one  years.  District  Township 
of  Dubuque  y.  County  Judge  of  Dubuque  Co.  13 
Iowa,  259. 

206.  Admiralty  juriadiction.  So  much  of 
chapter  148  of  the  Revision  of  1869,  as  gives  a 
remedy  by  proceedings  in  rem  against  boats 
and  vessels  for  causes  of  action  within  admiralty 
cognizance,  is  in  conflict  with  the  constitutional 
legislation  of  congress,  conferring  exclusive 
jurisdiction  thereof  upon  the  district  courts  of 
the  United  States.  Walters  v.  The  Steamboat 
MoUie  Doziery  24  Iowa,  192. 

207.  County  bonds  for  railroads.  Our  state 
constitution  confers  no  power  upon  the  legisla- 
ture to  authorize  counties  to  become  stoi^khold- 
ers  in  railroad  corporations,  nor  to  borrow 
money  upon  their  bonds  for  the  purpose  of  pay- 
ment upon  such  stock;  and  such  bonds  are, 
therefore,  void.  The  State  ex  rel.  v.  T?ie  County 
of  Wapello,  13  Iowa,  389;  McClure  v.  Owen, 
26  Ibid.  243 ;  Myers  v.  Johnson  County,  14  Ibid. 
47 ;  McMiUan  et  al.  v.  Boyles  et  al.,  14  Ibid.  107 ; 
Bock  et  al.  v.  Wallace,  14  Ibid.  593 ;  Smith  v. 
Senry  County,  15  Ibid.  885 ;  Ten  Eyck  v.  Tfi^ 
Mayor  of  Keokuk,  15  Ibid.  486 ;  Cliainberlain  v. 
City  of  Burlington,  19  Ibid.  395. 

200.  Construction  of  State  laws  and  consti- 
tutions :  Federal  courts.  The  supreme  court  of 
the  United  States  is  not  the  final  arbiter  upon 
questions  arising  purely  upon  the  construction 
of  the  statutes  or  constitution  of  a  State. 
McClure  v.  Owen,  supra. 

209.  The  binding  authority  of  a  decision  of 
the  supreme  court  of  the  United  States,  disre- 
garding the  construction  which  the  highest 
judicial  tribunal  of  a  State  has  placed  upon  one 
of  its  statutes,  or  its  constitution,  uot  admitted, 
but,  in  substance,  denied.  Ibid. 

210.  Conflict  between  this  and  United 
States  supreme  court.  The  history  and  grounds 
of  the  conflict  between  the  supreme  court  of 
this  State  and  that  of  the  United  States,  grow- 
ing out  of  the  construction  of  our  laws  and  con- 
stitution, involving  the  validity  of  county  rail- 
road bonds,  reviewed  .and  stated  by  Beck,  J. 
Ibid. 

211.  Rules  of  construction  by  Federal  courts: 
State  laws.  The  decisions  of  the  supreme  court 
of  the  United  States  establishing  the  following 
principles  governing  the  construction  of  State 
laws,  cited  by  Beck,  J. :  1.  The  settled  construc- 
tion of  a  State  statute,  by  the  supreme  court  of 


that  State,  is  a  part  of  the  statute,  and  will  be 
followed  by  the  Federal  courts.  2.  If  the  high- 
est j  udicial  tribunal  of  a  State  adopt  new  views 
as  to  the  construction  of  a  statute,  and  reverse 
its  former  decision,  the  Federal  courts  will  fol- 
low the  latest  settled  adjudications.  Ibid. 

212.  Constniction  of  State  constitution.  The 
foregoing  rules  and  principles  apply  as  well  to 
the  construction  of  a  State  constitution  as  to  the 
local  or  statute  laws  of  a  State.  1  bid. 

213.  The  decision  of  the  supreme  court  of 
the  United  States  in  Oelpecke  v.  The  City  of 
Dubuque,  1  Wallace,  206,  shown  to  be  unsup- 
ported by  the  prior  decisions  of  that  court.  Ibid. 

214.  The  limitations  of  power  contained  in 
the  constitution  of  the  United  States  and 
amendments  thereto  are  merely  on  the  Federal 
government,  and  have  no  application  to  State 
governments,  except  where  they  are  expressed 
in  terms.    Boyd  v.  EUis,  11  Iowa,  97. 

216.  Legal  tender.  The  act  of  congress 
making  treasury  notes  a  legal  tender,  is  consti- 
tutional and  valid,  nintrager  v.  Bates,  18  Iowa, 
174 ;  Mulligan  v.  Hintrager,  17  Ibid.  171 ;  Warni- 
bold  V.  Schlitting,  16  Ibid.  243 ;  Troutman  v. 
Oowing,  20  Ibid.  415. 

See  Counties  ;  Elections  ;  Municipal  Cor- 
porations ;  Statutes  ;  Intoxicattno  Liquors. 

CONTEAIFTS.* 

1.  XSach  court  the  sole  Judge  in  matters  of 
contempt.    In  the  absence  of  statute  law,  each 

The  following  provisions  of  the  Statute  re- 
specting the  subject  of  Contempts  seem  neces- 
sary to  a  clear  understanding  of  the  text.  The 
sections  indicated,  first,  are  those  of  the  Revision 
of  1860;  those  in  brackets,  as  they  stood  in  the 
Code  of  1851.  The  same  sections  are  reprinted  in 
the  Code  of  1873,  and  form  the  chapter  on  Con- 
tempts therein. 

Section  2688.  (1598.)  The  followincr  acts  or  omis- 
sions are  deemed  to  be  conterapte,  and  are  punish- 
able as  such,  by  any  of  the  courts  of  this  State,  or  bv 
any  ludicial  ofacer  acting  in  the  discharge  of  an  of- 
flcial  duty,  as  hereinafter  provided  : 

1.  For  contemptuous  or  Insolent  behavior  toward 
such  court  while  engaged  in  the  discharge  of  a  judi- 
cial duty  which  may  tend  to  impair  the  respect  due 
to  its  authority : 

2.  For  any  willful  disturbance  calculated  to  inter- 
rupt the  due  course  of  its  official  proceedings ; 

3.  For  illegal  resistance  to  any  order  or  process 
made  or  issued  by  it ; 

4.  For  disobedience  to  any  subpoena  issued  by  it 
and  duly  served,  or  refusing  to  be  sworn,  or  to  an- 
swer as  a  witness ; 

5.  For  unlawfully  detaining  a  witness  or  party  to 
an  action  or  proceeding  pending  before  such  court, 
while  going  to,  or  remaining  at,  the  place  where  the 
action  or  proceeding  is  thus  pending ; 

6.  For  any  other  act  or  omission  specially  declared 
a  contempt  bv  law. 

Sec.  2689.  (1609.)    In  addition  to  the  above,  the  su- 
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court  of  record  is  the  sole  and  final  judge  in 
matters  of  contempt.  Tlie  First  Congregational 
ChurcJi  of  Bhomingtonv.  The  City  ofMuscoHtie, 

2  Iowa,  69. 

2.  A  proceeding  to  enforce  penalty  for  dis- 
obedience is  not  a  chancery  snit.  A  proceeding 
to  enforce  a  penalty  for  disobedience  to  the 
process  of  injunction  is  not  a  chancery  suit,  nor, 
necessarily,  a  part  of  one.  Ibid. 

3.  Incidental  to,  and  independent,  of  original 
proceeding.  The  proceeding  to  punish  a  con- 
tempt of  process,  though  based  upon,  is  merely 
incidental  to,  and,  to  a  great  extent,  independent 
of,  the  original  proceeding  in  which  it  may  be 

invoked.  Ibid. 

4i  And  such  proceeding  need  not  be  entitled 
as  of  the  original  cause.  Ibid. 

6.  Contempt  may  be  pimished  irrespective 
of  regularity  of  proceedings.  The  contempt 
may  be  punished,  whether  the  injunction  be 
regularly  issued  or  not,  and  the  court  will  not 
look  into  the  merits  of  the  cause  in  which  the 
injunction  issued.   Ibid. 

preme  or  district  courts  may  punish  the  following 
acts  or  omissions  as  contempts : 

1.  Failure  .to  testify  before  a  errand  Jury  when  law- 
fully required  to  do  so ; 

2.  Assumlnizto  be  an  officer,  attomi^y,  or  counselor 
of  the  court,  and  acting  as  such  without  authority ; 

8.  Misbehavior  as  a  Juror,  by  Improperly  conversing 
with  a  party,  or  with  any  other  person,  In  relation  to 
the  merits  of  an  action  in  which  he  Is  acting  or  is  to 
act  as  a  juror,  or  receiving  a  communication  from 
any  person  In  respect  to  it  without  immediately  dls- 
clc»lng  the  same  to  the  court  ; 

4.  Disobedience  by  an  Inferior  tribunal,  magistrate, 
or  officer  to  any  lawful  Judgment,  order,  or  process 
of  a  superior  court,  or  proceeding  In  any  matter  con.- 
trary  to  law,  after  It  has  been  removed  from  such 
tribunal,  magistrate,  or  officer. 

Sec.  fXSO.  (leOO.)  The  punishment  for  contempts 
may  be  by  fine,  or  imprisonment,  or  both,  but  where 
not  otherwise  specially  provided,  the  supreme  and 
district  courts  are  limited  to  a  fine  of  fifty  dollars 
and  an  Imprisonment  not  exceeding  one  day,  and  all 
other  courts  are  limited  to  a  fine  of  ten  dollars. 

Sec.  2691.  (1601.)  But  If  the  contempt  consists  In 
an  omission  to  perform  an  act  which  Is  yet  in  the 
power  of  the  person  to  perform,  he  may  be  impris- 
oned until  he  performs  It.  In  that  case  the  act  to 
be  performed  must  be  specified  In  the  warrant  of 
commitment. 

Seg.36%2.  (1802.)  Unless  the  contempt  is  committed 
In  the  immediate  view  and  presence  of  the  court,  or 
comes  officially  to  its  knowledge,  an  affidavit  show- 
ing the  nature  of  the  transaction  is  necessary  as  a 
basis  for  further  action  in  the  premises. 

Sec.  a»8.  (1608.)  Before  punishing  for  a  contempt, 
unless  the  offender  is  already  in  the  presence  of  the 
court,  he  must  be  served  personally  with  a  rule  to 
show  rause  against  the  punishment,  and  a  reasonable 
time  given  him  therefor ;  or  he  may  be  brought  be- 
fore the  court  forthwith,  or  on  a  given  day,  by  war- 
rant. If  necessary.  In  either  case  he  may,  at  his 
option,  make  a  written  explanation  of  his  conduct 
under  oath,  which  must  be  filed  and  preserved. 

Sec.  SflW.  (1004.)  Where  the  action  of  the  court  Is 
fodnded  upon  evidence  given  by  others,  such  evi- 
dence must  be  in  writing,  and  be  filed  and  preserved, 
and  if  the  court  act  upon  its  owu  knowledge  In 
the  premises,  a  statement  of  the  facts  upon  which 
tlie  order  is  founded  must  be  entered  on  the  records 
of  the  court,  or  be  filed  and  preserved  when  the 
court  keeps  no  record 


6.  The  proceeding  is  criminal.  The  pro- 
ceeding is  in  its  nature  criminal ;  to  punish  a 
disobedience  to  civil  authority.  Ibid. 

7.  The  proceedings  of  a  special  and  inde- 
pendent character,  mentioned  in  section  1555*  of 
the  Code,  refer  to  the  primary  proceedings 
specially  provided  for  in  several  independent 
chapters  of  the  Code,  such  as  informations,  man- 
damus, injunctions  and  the  like,  but  not  to  con- 
tempts, which  may  be  incident  to  all.  The 
intermediate  orders  spoken  of  in  section  1556 
of  the  Code  are  clearly  those  orders  which  may 
be  made  in  the  suit  proper,  and  not  those  pro- 
ceedings which  are  entirely  distinct  from  it.  Ibid. 

8.  A  proceeding  against  a  corporation  for 
contempt  is  necessarily  personal ;  that  is  to 
say,  while  the  corporation,  as  such,  cannot  be 
imprisoned,  those  acting  in  aid  of  it,  violating 
tlie  injunction,  may.  Ibid. 

9.  Appeal  from  an  order  to  punish  contempt. 
The  special  provision  contained  in  section  1606 
of  the  Code  (see  note),  denying  an  appeal  from 

Sec.  2695.  (1605.)  When  the  offender  is  committed, 
the  warrant  must  state  the  particular  facts  and 
circumstances  on  which  the  court  acted  in  the 
premises,  and  whether  the  same  was  within  the 
Knowledge  of  the  court,  or  was  proved  by  witnesses. 

Sec.  2896.  (1606.)  No  appeal  lies  to  an  order  to  pun- 
ish for  a  contempt,  but  the  proceedings  may.  In 
proper  cases,  be  taken  to  a  higher  court  for  revision 
by  certiorari. 

Sec.  2697.  (1607.)  The  punishment  for  a  contempt 
constitutes  no  bar  to  an  Indictment ;  but  if  the  of- 
fender is  Indicted,  and  convicted  for  the  same 
offense,  the  court,  in  passing  sentence,  must  take 
Into  consideration  the  punishment  before  inflicted. 

Sec.  2098.  (1608.)  Any  officer  authorized  to  puuish 
Tor  a  contempt  Is  a  court  within  the  meaning  of  this 
chapter. 

^section  1555  of  the  Code  of  1851  was  reprinted 
as  section  '2631  of  the  Revision  of  1860,  and  as 
section  8163,  Code  of  1873.  Section  1566,  Code  of 
1861,  was  superseded  by  section  2632  of  Revision 
of  1860,  reprinted  as  section  3164,  Code  of  1873,  and 
are  as  follows : 

Sec.  2631.  (1555.)  The  supreme  court  has  an  appellate 
Jurisdiction  over  all  Judgments  and  decisions  of  any 
of  the  district  court  as  well  as  in  case  of  civil  actions 

f>roperly  so  called,  as  in  proceedings  of  a  special  or 
ndependent  character. 

Sec.  2632.  An  appeal  may  also  be  taken  to  the 
supreme  court  from  the  following  orders : 

1.  An  order  made  affecting  a  substantial  right  in  an 
action,  when  such  order,  in  effect,  deternunes  the 
action  and  prevents  a  Judgment  from  which  an 
appeal  miarht  be  taken ; 

2.  A  final  order  made  In  special  proceedings  affect- 
ing asubstantial  right  therein,  or  made  on  a  summary 
application  in  an  action  after  Judgment; 

3.  When  an  order  grants  or  refuses,  continues  or 
modifies  a  provisional  remedy:  or  grants,  refuses, 
dissolves,  or  refuses  to  dissolve,  an  Injunction  or 
attachment;  when  It  grants  or  refuses  a  new  trial, 
or  when  It  sustains  or  overrules  a  demurrer; 

4.  An  intermediate  order  involving  the  merits  and 
materially  affecting  the  final  decision ; 

5.  An  order  or  Judgment  on  habeas  corpus. 

Sec.  2638.  If  any  of  the  above  orders  are  made  by  a 
Judge  of  the  district  court,  the  same  are  reviewable 
In  tne  same  way  as  if  made  by  the  court. 
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an  order  to  punish  for  a  contempt,  controls  the 
general  provisions  regulating  appeals,  and 
extends  to  contempts  by  a  disobedience  an 
injunction,  as  well  as  to  other  process.  Ihid, 

10.  Whether  certiorari  will  lie  from  an  order 
refusing  to  punish  for  a  contempt,  quere.  Ibid. 
Also  Dun/iam  v.  The  State  of  Iowa,  6  Iowa,  245. 

11.  Zividence  must  be  reduced  to  writing 
and  statement  of  facts  entered  upon  record. 
In  cases  of  contempt  the  positive  requirement 
of  the  statute  is,  that  when  the  action  of  a  court 
is  founded  upon  evidence  given  by  others,  the 
evidence  must  be  reduced  to  writing  and  be  filed 
and  preserved ;  and  when  the  court  acts  upon 
its  own  knowledge,  a  statement  of  the  facta 
must  be  entered  upon  the  record.  Skiff  V.  The 
State  of  Iowa,  2  Iowa,  550.  As  to  what  record 
on  appeal  must  disclose  see  section  25  herein. 

12.  Power  to  punish.  The  power  to  punish 
is  a  necessary  one,  but  at  the  same  time  it  must 
be  carefully  exercised,  with  a  due  regard  for  the 
law  and  the  rights  of  those  charged.  Ibid. 

13.  What  will  constitute  a  punishable  con- 
tempt. To  constitute  a  contempt,  under  the  first 
specification  of  section  1598  of  the  Code  of  1851 
(see  note),  the  act  or  behavior  complained  of 
must  have  taken  place  or  been  done  in  the  actual 
or  constructive  presence  of  the  court.  (Contempt- 
uous or  insolvent  behavior  must  have  been 
toward  the  court  while  in  the  discharge  of  its 
judicial  duties,  and  it  must  tend  to  impair  the 
respect  due  its  authority.  It  need  not  be  in  the 
court-room,  and  under  the  eye  of  the  court.  In 
order  to  amount  to  contempt.  Dunham  v,  Tlie 
State  of  Iowa,  6  Iowa,  245. 

14.  Where  by  a  general  or  special  rule  made 
as  to  some  case  on  trial,  the  publication  of  the 
testimony  pending  an  investigation  has  been 
prohibited,  a  willful  violation  of  such  rule  by 
the  editor  of  a  newspaper  may  amount  to  a 
contempts,  upon  the  ground  that  it  would  be  a 
resistance  to  the  order  thus  made ;  and  especially 
so  if  the  rule  itself  declared  such  an  act  a  con- 
tempts. Ibid. 

15.  Limitation  of  the  power  of  the  court 
The  provisions  of  the  Oode  upon  the  subject  of 
contempts,  are  alimitation  upon  the  power  of 
the  court  to  punish  for  other  contempt.  Ibid. 

16.  Newspaper  publication :  aiunmary  pun- 
ishment. The  publication  of  articles  in  a  news- 
paper, reflecting  upon  the  conduct  of  the  judge 
in  relation  to  cases  pending  in  his  court,  and 


which  were  disposed  of  before  the  publication  ; 
or  the  publication  of  the  evidence  and  the  argu- 
ments of  the  counsel  in  a  case,  undisposed  of, 
in  which  there  was  no  rule  of  court  prohibiting 
such  publication,  however  unjust  and  libelous 
the  publication  may  be.  does  not  amount  to  con- 
temptuous or  Insolent  behavior  toward  the  court, 
under  the  statute,  nor  are  they  so  calculated  to 
impede,  embarrass  or  obstruct  the  court  in  the 
admlDistration  of  the  law  as  to  justify  the 
summary  punishment  of  the  ofiender  thereunder. 
Ibid. 

17.  Power  of  district  court  The  district 
court  possesses  no  authority  to  order  a  party  to 
deliver  to  the  sheriff  the  key  of  a  safe,  which, 
with  the  contents,  the  party  claims  as  his  own 
property  ;  and,  upon  his  refusing  to  obey  the 
order,  to  fine  him  summarily,  as  for  a  contempt. 
T?ie  State  of  Iowa  v.  Start,  7  Iowa,  501. 

18.  Disobedience  to  order.  A  showing  was 
made  that  the  defendant  had  disobeyed  an 
Injunction.  A  rule  was  granted  requiring 
defendant  to  appear  and  show  cause  why  he 
should  not  be  punished  for  contempt,  and  also 
produce  certain  property  in  court.  Defendant 
failed  to  respond  to  the  rule,  and  the  court 
caused  him  to  be  arrested.  Defendant  then 
answered  to  the  rule.  The  court  ordered  him 
to  be  Imprisoned  for  one  day,  and  until  he  should 
produce  the  property  as  directed  ;  held,  that  the 
action  of  the  court  was  correct.  The  court  may 
refuse  to  receive  his  answer  to  complainant's 
bill,  or  to  consider  the  matter  therein  set  up  by 
way  of  excuse,  until  he  has  purged  himself  of 
such  contempt  by  complying  with  the  rule. 
Taylor  v.  Mockbie,  9  Iowa,  209. 

19.  Attachment  against  county  judge.  When 
a  peremptory  writ  of  mandamus  is  Issued, 
addressed  to  a  county  judge,  a  writ  of  attach- 
ment for  contempt,  in  not  obeying  the  order- of 
the  court,  should  run  against  the  officer  in  his 
individual  name,  and  not  by  his  official  name 
alone.  The  State  of  Iowa  ex  ret.  v.  Wm.  C. 
Smith,  Gaunty  Judge  of  MamhaU  County,  9  Iowa, 
834. 

20.  Witness,  contempt  by.  If  a  witness 
disregards  the  order  of  the  court,  to  remain  out 
of  the  court  room  while  another  witness  testifies, 
he  is  guilty  of  contempt,  and  may  be  punished 
therefor.     Qrimes  v.  Martin,  10  Iowa,  347. 

21.  XlflfectoE  Such  conduct  may  affect  his 
credibility,  but  does  not  render  him  incompe- 
tent. Ibid. 
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22.  Punished  without  a  Jury.  The  power  to 
punish  contempts,  without  the  intervention  of  a 
j  HTj,  is  inherent  in  every  court,  and  extends  to 
the  enforcement  of  every  order  which  it  may, 
in  the  ligitimate  exercise  of  its  authority,  make; 
but  does  not  extend  to  orders  made  without 
authority  or  jurisdiction.  The  exercise  of  this 
power  is  not  in  conflict  with  sections  9  and  10  of 
article  1  of  the  constitution.  Ex  parte  Grace,  12 
Iowa,  208. 

23.  Jury  triaL  The  right  of  jury  trial  is 
secured  in  actions  at  law,  and  the  legislature 
cannot  by  any  evasion  of  the  constitution  fender 
that  which  is  in  its  essence  a  suit  at  law,  a  pro- 
ceeding to  punish  for  a  contempt. 

24.  Record  must  disclose  £aicts  upon  which 
the  order  is  founded.  When  the  court  acts 
upon  its  own  knowledge  in  inflicting  a  fine  for 
contempt,  section  2694  of  the  Revision  (see  note), 
expressly  requires  that  a  statement  of  the  facts, 
upon  which  the  order  is  founded,  should  be  en- 
tered on  the  records ;  and  when  no  such  state- 
ment is  found  in  the  record,  upon  the  transfer  of 
the  proceeding  to  the  supreme  court  by  certiorari, 
the  order  entering  the  fine  will  be  reversed. 
Siate  V.  UOey,  13  Iowa.  593  ;  S^ff  v.  The  State, 
2  Ibid.  550. 

26.  Under  said  section,  the  record,  in  a 
proceeding  of  punishment  for  contempt  of 
court,  must  show  the  evidence  upon  which 
the  court  acted  ;  or,  if  the  court  acted 
upon  its  own  knowledge,  a  statement  of  the 
facta  must  appear.  Following  Skiff  v.  The  State, 
2  Iowa,  550 ;  and  The  State  v.  Utley,  13  Ibid.  593  ; 
The  State  v.  Dougherty,  32  Ibid.  261. 

26.  Witness  in  contempt  entitled  to  reason- 
able time  to  explain.  A  witness  who  declined 
answering  certain  questions  before  the  grand 
jury,  and  is  brought  before  the  court  for  the 
contempt,  is  entitled  to  a  reasonable  time  to 
make  his  explanation,  if  he  desires  it  (Revision, 
.§  2693,  Code  of  1873,  ^  3496),  before  he  is  com- 
mitted or  punished.  Staie  v.  Duffy,  15  Iowa,  425. 

27.  But  where,  subsequent  to  his  com- 
mitment, he  files  a  statement,  which  fails 
to  show  a  proper  cause  for  refusal  to  answer, 
the  supreme  court  will  sustain  the  commitment. 
Ihid. 

28.  Disobedience  to  subpoena  of  person  em- 
powered to  take  tustimony.  Under  section 
4038*  of  the  Revision,  a  justice  of  the  peace  has 
power,  upon  the  application  of  a  person  desirous 
of  obtaining  the  affidavit  of  another,  to  require 
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the  appearance  of  the  latter  before  him  by  a 
subpoena  issued  for  that  purpose ;  and  a  refusal 
to  obey  a  subpoena  of  the  justice  thus  issued, 
or  to  answer  when  brought  before  him,  is  a  con- 
tempt of  his  rightful  authority,  for  which  the 
person  refusing  may  be  committed  by  the  jus- 
tice.   Rohb,  V.  McDofuUd,  29  Iowa,  330. 

29.  Nor  is  it  any  sufficient  excuse  for  the 

witness,  nor  does  it  furnish  any  ground  for 
releasing  him  from  such  commitment  on  h/ibeas 
corpus,  that  the  affidavit  desired  by  the  party  at 
whose  instance  the  subpoena  was  issued,  would 
not  be  legally  admissible  in  the  proceeding, 
pending  in  another  forum,  for  which  it  is 
sought,  or  in  which  it  is  desired  to  be  used.  Of 
this  the  witness  or  the  person  subpoenaed  has 
no  right  to  judge.  Williams,  J.,  dissenting. 
Ihid. 

30.  No  other  court  can  intermeddle.  Every 
court  is  sole  judge  in  matters  of  contempt  of  its 
orders  or  authority  ;  and  when  a  court,  having 
jurisdiction  of  a  cause,  is  proceeding  to  arrest  a 
party  for  contempt,  no  other  court  can  intermed- 
dle with  or  stay  the  proceeding,  or  on  habeas 
corpus  release  the  party  who  is  being  proceeded 
against.    Bx  parte  Hblman,  28  Iowa,  88. 

31.  The  rule  recognized,  that  the  writ  of 
habeas  corpus  does  not  lie  by  one  court  to  exam- 
ine or  review  the  proceedings  of  another  in 
cases  of  commitments  for  contempt,  except 
in  cases  where  the  proceedings  leading  to  such 
commitment  are  so  grossly  defective  as  to  render 
them  void.    Robb  v.  McDonald,  29  Iowa,  830. 


OOMTINUANOIS.t 

I.  In  Civil  Cases.   • 

a.  Of  the  application, 

h.  In  what  eases  granted. 

c.  Of  the  discretion  of  the  court. 

*  Section  4038.  (93692  Code  of  1873.)  Where  a  person 

18  desirous  of  obtaining  the  affidavit  of  another  who 

19  unvrilllng  to  make  the  same  fully,  he  may  apply  to 
any  ollicer  competent  to  take  depositions  as  herein 
declared,  by  petition,  stating  the  object  for  which 
he  desires  the  affidavit. 

Sbg.  4080  (§3098  Code  of  1873).  Tf  such  officer  is  satis- 
fied that  the  object  Is  legal  and  proper,  he  shall  issue 
his  subpoena  to  orlng  the  witness  liefore  him,  and  if 
he  fails,  then  to  make  a  .full  affidavit  of  the  facts 
within  his  knowledge  to  the  extent  required  of  him 
by  the  officer,  the  latter  may  proceed  to  take  his 
deposition  by  question  and  answer  in  writing  in  the 
usual  way,  which  deposition  may  afterward  be  used 
instead  of  an  ordinar}'  affidavit.- 

+  The  following  are  the  material  provisions  of 
the  Revision  of  1860,  relating  to  continuances 
and  referred  to  in  this  title.  The  same  are  re- 
printed in  the  Code  of  1873. 

Sec.  3008.  When  time  is  asked  for  making  applica- 
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II.  In  Criminal  Casbs. 

a.  The  application, 

b.  When  granted, 

c.  Discretion  of  the  court. 


I.  In  CrvTi.  Cases. 
a.  Of  the  application, 

1.  Facts  constituting  diligence :  applications 
based  on  absence  of  witness.  In  an  application 
for  continuance,  based  on  the  ground  of  absence 
of  witness,  the  facts  which  are  claimed  to  con- 
stitute diligence  on  the  part  of  the  applicant 
must  be  stated,  and  In  the  consideration  of  the 
same  the  court  wi]l  bear  in  mind  that  they  are 
stated  with  a  view  of  obtaining  the  continuance 
and  are  quite  as  favorable  to  that  object  as  the 
truth  in  the  premises  will  warrant.  Brady  v. 
Moloney  4  Iowa,  146 ;  Fiske  et  al.  v.  Berryhill,  10 
Ibid.  208. 

2.  Bffateriality  of  testimony.  To  entitle  a 
party  to  a  continuance,  on  the  ground  that  a 
witness  is  absent,  it  is  not  necessary  to  show  that 
he  can  fully  prove  a  particular  fact  or  facts  by 
the  absent  witness.  It  is  sufficient  if  the  testi- 
mony of  the  witness  tends  to  establish  particu- 
lar facts  which  materially  assist  in  determining 
the  issue  joined.     Welnh  v.  Saverp,  4  Iowa,  241. 

3.  Amended,  or  new  affidavits.  The  practice 
of  suffering  affidavits  to  be  amended  or  new 
affidavits  filed  in  support  of  a  motion  for  a  con- 
tinuance, after  it  has  been  ascertained  that  the 
original  showing  is  insufficient,  should  be  per- 
mitted with  great  caution .  Widner  v.  Htmt,  4 
Iowa,  355. 

4.  Diligence :  excuse  for  want  of  it.    An  affi 
davit  for  a  continuance,  on  the  ground   that 
material  witnesses  are  absent,  should  show  that 

tion  for  a  continuance,  the  cause  shall  not  lose  its 
place  on  the  calendar,  or  it  may  be  continued  at  the 
option  of  the  other  party,  and  at  the  cost  of  the  party 
applying  therefor;  for  which  cost  Judgment  may  be 
at  once  entered  by  the  clerk,  unless  tne  contrary  be 
agreed  between  the  parties. 

Sec.  3009.  A  continuance  shall  not  be  icranted  for 
any  cause  growing  out  of  the  fault  or  negligence  of 
the  party  applying  therefor.  Subject  to  this  rule.lt 
may  be  allowed  for  any  cause  which  satisfies  the 
court  that  substantial  Justice  will  thereby  be  more 
nearly  obtained. 

Sbc.  3010.  Motions  for  continuance  on  account  of 
the  absence  of  evidence  must  be  founded  on  the 
affidavit  of  the  party,  his  agent,  or  attorney,  stating 
facts  as  distinguished  from  legal  conclusions  which 
show  the  materiality  of  the  evidence  sought  to  be 
obtained,  and  showing  that  efforts  which  constitute 
due  diligence  have  been  used  to  obtain  its  presence. 

Sec.  jWll.  If  such  motion  be  on  account  of  the  ab- 
sence of  a  witness,  ttie  affidavit  so  sworn  to,  as  in  the 
last  section,  must  state,  1.  The  name  and  residence 
of  such  witness,  or  If  that  be  not  known,  a  sufficient 


diligence  has  been  used  to  procure  the  attend- 
ance of  such  witnesses  or  an  excuse  for  the 
failure  to  exercise  such  diligence.  Adams  v. 
Peck,  4  Iowa,  551. 

6.  Names  and  residences  of  witnesses  must 
be  stated.  An  affidavit  for  a  continuance  on 
account  of  the  absence  of  witnesses,  or  for  the 
reason  that  there  had  not  been  sufficient  time  to 
take  their  depositions,  which  does  not  state  the 
names  and  residences  of  such  witnesses,  is  fatally 
defective.  The  State  of  Iowa  ex  rel.  dt  The  Attor- 
ney-General V.  TUghman  etcU.^Q  Iowa,  496. 

6.  Tfhe  fEicts  constituting  diligence  must  be 
alleged.  In  an  affidavit  for  a  continuance,  on 
the  ground  of  the  absence  of  a  witness,  it  is  not 
sufficient  to  state  that  a  party  had  used  dae  dili- 
gence to  obtain  the  testimony ;  but  what  has 
been  done  should  be  set  forth  in  the  affidavit, 
that  the  court  may  judge  of  the  diligence. 
Thurston  v.  Caeenor,  8  Iowa,  155 ;  Brady  v. 
Malone,  4  Ibid.  148  ;  Olds  v.  Glaze,  7  Ibid.  88. 

7.  When  residence  is  unknown  diligence  in 
aseertaining  must  be  shown.  Where  a  party 
asks  for  the  continuance  of  a  cause,  on  the 
ground  of  the  absence  of  a  witness,  whose  resi- 
dence he  does  not  know,  he  should  show  either 
that  he  has  not  had  time  to  ascertain  the  resi- 
dence of  the  witness,  or  that  he  has  used  proper 
diligence  to  ascertain  his  residence.  James  v. 
Ai'buckle,  8  Iowa,  272. 

8.  On  appeal  Where,  in  an  action  com- 
menced before  a  justice  of  the  peace,  it  appears 
that  no  defense  was  made  before  the  justice,  no 
object  is  to  be  gained  by  granting  a  continuance 
in  the  district  court,  on  appeal,  on  the  ground  of 
absence  of  a  witness,  and  the  application  should 
be  denied.  Ibid, 

9.  Facts  to  be  proved  by  absent  witness 
must  be  material  and  relevant.    An  affidavit 

reason  why  not  known,  and  also,  in  either  case  facts 
showing  reasonable  grounds  of  belief  that  his  attend- 
ance or  testimony  will  be  procured  at  the  next  term ; 
2.  It  must  also  state  efforts  constituting  due  diligence 
which  have  been  used  to  obtain  such  witness  or  his 
testimony;  3.  It  must  also  state  what  particular 
facts,  as  distinguished  from  legal  conclusions,  the 
affiant  believes  the  witness  will  prove,  and  that  the 
affiant  believes  them  to  be  true,  and  that  he  knows 
of  no  other  witness  by  whom  such  facts  can  be  fully 
proved. 

Sec.  8012.  If  the  affidavit  does  not  contain  a  suf- 
ficient statement  of  the  facts  herein  required,  the 
court  shall  overrule  the  same,  as  insufficient  in  state- 
ment of  facts. 

Sjso.  3013.  If,  on  the  contrary,  the  court  finds  the 
statement  safflcient,  it  shall  so  determine,  and  the 
cause  shall  be  continued  unless  the  opposite  party 
will  admit  that  thu  witness,  if  present,  would  swear 
to  the  facta  thus  stated,  in  which  event  the  cause 
shall  not  be  continued,  but  the  party  moving  there- 
for shall  read  as  the  evidence  of  such  witness,  the 
facets  by  the  court  held  to  be  sufficiently  stated. 
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for  a  continuance,  on  the  ground  of  the  absence 
of  a  witness,  which  does  not  show  that  the 
facts  expected  to  be  proved  by  the  witness  are 
material  and  relevant,  nor  that  the  defendant 
knows  no  other  witness  by  whom  the  same  facts 
can  be  so  fully  proved,  is  insufficient.  T?i6  State 
V.  Williams,  8  Iowa,  533. 

10.  Iiurafficienoy  of  affidavit.  Where  an 
application  for  a  continuance,  on  the  ground 
that  a  material  witness  was  absent,  showed  that 
the  witness  had  been  in  the  place  at  which  the 
court  was  held,  until  a  time  within  a  few  weeks 
before  the  application  was  made,  and  that  the 
party  making  the  application  believed  he  would 
remain  there  during  the  term,  but  did  not  show 
that  any  steps  were  taken  to  enforce  his  attend- 
ance, it  was  Tield,  that  the  showing  was 
insufficient  to  authorize  a  continuance,  and  the 
application  was  properly  overruled.  Fiske  and 
ElUoU  V.  BerryhiU  <&  McClure,  10  Iowa,  203. 

11.  An  affidavit  in  support  of  a  motion  for  a 
continuance,  upon  the  ground  of  absent  wit- 
nesses, should  show  that  there  are  no  other 
witnesses  by  whom  the  facts  stated  can  be 
proved,  or  so  fully  proved.  Thompson  v.  Abbott 
cfe  Co.,  11  Iowa,  193. 

12.  When  absent  witness  is  a  party.  When 
a  party  asks  for  a  continuance  on  the  ground  of 
his  inability  to  attend  the  trial,  and  that  his 
evidence  is  material,  the  court  should  require  a 
stricter  showing  of  diligence  or  cause  for  such 
absence,  than  is  required  when  the  witness  is 
not  a  party.  P.  W.  Gates  dt  Co,  v.  Hamilton  dt 
IXshon,  12  Iowa,  50. 

13.  migent  means  to  secure  attendance  or 
depoaition  must  be  shown.  An  application 
for  a  continuance  showed  that  a  witness,  whose 
evidence  was  material,  was  a  resident  of  the 
county  in  which  the  cause  was  tried ;  that  he  was 
in  attendance  at  a  previous  term  of  the  court, 
at  which  the  cause  was  set  for  trial,  but  was 
not  tried  ;  that  he  was  then  absent  from  the 
State,  but  had  promised  the  party  making 
the  application  to  be  present  at  the  term  at 
which  the  application  was  made ;  Jietd,  insuf- 
ficient in  this,  that  it  did  not  show  a  diligent 
use  of  the  means  given  by  the  statute  to  procure 
his  attendance,  or  to  secure  his  deposition.  The 
State  of  lotoa  v.  Cross,  12  Iowa,  06 ;  and  see 

Widner  v.  Hunt,  4  Ibid.  352. 

I'JL  A  commission  issued  in  December,  1859, 
to  take  the  deposition  of  a  witness  residing  in 
Oregon.     At  the  time  of  the  trial  in  June,  1869, 


no  return  had  been  made,  and  no  furtlier  steps 
had  been  taken  to  secure  his  evidence*  Held, 
that  the  showing  of  diligence  was  not  sufficient 
to  entitle  the  party  suing  out  the  commission  to 
a  continuance.  Cole  v.  Strafford,  12  Iowa,  345. 
16.  Facts  expected  to  be  proved  by  absent 
witness  must  be  stated  with  certainty.  In  ap- 
plications for  a  continuance  upon  the  ground 
of  the  absence  of  witnesses,  the  particular  facts 
which  are  expected  will  be  proved  by  such  wit- 
nesses, should  be  stated  with  such  certainty  and 
distinctness,  that  opposite  parties  may  admit 
that  the  witness  would,  if  present,  swear  to  the 
facts,  as  stated,  and  thereby  avoid  a  continu- 
ance of  the  cause.  A  statement  that  the  party 
making  the  motion  expects  "  to  prove  all  the 
material  allegations  contained  in  his  answer 
and  set-off,  and  that  he  knows  of  no  other 
person  by  whom  he  can  prove  the  same  facts," 
is  not  sufficient.  Olds,  admr,  v.  Qlaze,  7  Iowa,  87. 

16.  The  sufficiency  of  a  showing  for  a  con- 
tinuance, under  chapter  7,  laws  of  the  extra 
session,  1861,  considered  and  determined.  Lucas 
V.  Casady  et  al.,  12  Iowa,  667. 

17.  When  filed.  Under  Revision  section  8014, 
(§  2762,  Code  of  1873),  an  application  for  a  continu- 
uance  should  be  overruled  if  not  made  the  second 
day  of  the  term,  unless  it  states  facts  constituting 
a  sufficient  excuse  for  the  delay  in  making  it. 
Ibid. 

b.  In  what  cases  granted. 

18.  False  return.  That  the  sheriff  has  made  a 
fajse  return  is  not  sufficient  ground,  in  an  absence 
of  a  showing  of  merits,  to  entitle  a  defendant 
to  a  continuance.    Lucas  v.  WaUeTy  Mor.  303. 

19.  Negligence  of  applicant.  An  application 
for  the  continuance  of  a  cause  on  the  ground 
of  the  absence  of  papers,  was  properly  refused, 
it  appearing  that  the  papers  had  been  taken 
from  the  court  by  the  applicant's  attorney. 
Wright  v.  Cla/rk,  2  G.  Gr.  86. 

20.  Action  at  law  postponed  until  after  decis- 
ion of  equity  cause  involving  same  parties  and 
sul^eot-matter.  When  the  parties  in  an  action 
at  law  and  a  proceeding  in  equity  are  the  same, 
and  the  controversy  relates  to  the  same  subject- 
matter,  pending  in  the  same  court,  the  trial  in 
the  action  at  law  may  be  postponed  until 
after  the  hearing  of  the  equity  cause.  In  such 
proceeding,  however,  tlie  parties  should  be  re- 
quired to  prosecute  the  equity  action  with  dili. 
gence,  and  upon  a  failure  in  this  regard,  the 
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court  should  proceed  with  the  action  at  law. 
Purington  v.  Frank,  2  Iowa,  665. 

21.  Against  estate  of  decedent.  Where  a 
proceeding  is  instituted  in  which  it  heoomes 
material  to  ascertain  the  condition  of  the  assets 
of  the  estate  of  an  intestate,  or  in  which  a  com- 
plainant seeks  to  make  his  claim  chargeahle 
upon  the  real  estate  in  the  hands  of  the  widow 
or  heirs,  and  no  administrator  has  been  ap- 
pointed, tho  cause  should  be  continued  to  give 
an  opportunity  for  such  an  appointment.  Pos- 
tleioaU  and  Greagan  and  Eeeler  v.  Sbv>es  et  al., 
8  Iowa,  365. 

22.  Attainment  of  substantial  Jnstioe.  Sub- 
ject to  the  rule  that  a  continuance  will  not  be 
granted  for  any  cause  growing  out  of  the  negli- 
gence or  fault  of  the  party  applying  therefor, 
it  may  be  allowed  for  any  cause  which  satisfies 
the  court  that  substantial  justice  will  thereby 
be  more  nearly  attained.  Brady  r.  Malone,  4 
Iowa.  146 ;  Gldtds  v.  Heaton,  1  Ibid.  271 ;  Blythe 
V.  BlytJie,  25  Ibid.  266. 

23.  Refusal  may  be  reviewed.  When,  upon 
proper  application  made  for  continuance,  the 
court  below  refuses  the  same,  such  refusal 
may  and  will  be  reviewed  by  the  appellate 
court.  Welsh  v.  Savery,  4  Ibid.  241,  and  see  title 
in  §  —  of  Appeal,  ante. 

24.  Re-apportioimient  of  causes.  The  district 
court  may  re-apportion  the  causes  on  the  docket, 
fixing  an  earlier  day  for  trial ;  and  such  re- 
apportionment will  be  good  ground  for  continu- 
ance only  when  a  party  shows  that  he  has  been 
taken  by  surprise.  EUiott  y.CadukiUader,  14 
Iowa,  67. 

26.  Absence  of  witness :  excuse  for  want  cf. 
A  continuance  on  the  ground  of  the  absence  of  a 
witness  will  not  be  granted  where  no  proper 
effort  was  made  to  secure  the  attendance  of  the 
witness,  or  excuse  shown  for  want  of  diligence 
in  effort  to  secure  his  attendance.  Widner  v. 
Hunt,  4  Iowa,  35 ;  Avery  v.  WUeony  26  Ibid. 
573  ;  Adams  v.  Peck,  4  Ibid.  561. 

26.  Will  be  refused  when  £aicts  are  admitted. 
When  an  application  for  a  continuance  is  based 
upon  allegations  of  the  absence  of  witnesses 
and  of  the  facts  to  which  they  are  expected  to 
testify,  and  the  party  resisting  the  application 
admits  that  the  testimony  of  the  witnesses  would 
be  as  represented  in  the  application,  the  con- 
tinuance should  be  refused.  The  State  of  Iowa 
V.  Moaneiy,  10  Iowa,  506 ;  Strong  v.  Hart,  7 
Ibid.  484. 


27.  In  such  case  the  affidavit  may  be  read 
in  evidence.  Where,  on  application  for  a  con- 
tinuance, on  the  ground  of  the  absence  of  a 
witness,  the  other  party,  in  order  to  avoid  the 
continuance,  admits  that  the  witness,  if  present, 
would  swear  to  the  facts  stated  in  the  affidavit, 
the  affidavit  may  be  read  to  the  jury  to  show 
the  facts  expected  to  be  proved  by  the  absent 
witness,  in  connection  with  the  admission  of  the 
other  party,  that  the  witness,  if  present,  would 
swear  to  the  facts  stated  in  the  affidavit.  Strong 
V.  Hart,  7  Iowa,  484.  But  the  admission  in 
such  cases  will  embrace  only  those  matters 
which  are  material  and  proper  to  be  given  in 
vidence.    The  State  v.  Sater,  8  Iowa.  430. 

28.  An  appearance  to  take  ezoeptions  to 
the  sufficiency  or  service  of  a  notice  is  an  ap- 
pearance in  the  case,  but  where  the  defendant 
has  not  been  notified  of  the  cause  of  action,  he 
may  have  a  continuance  as  of  course.  A  con- 
tinuance can  be  had  only  for  cause  shown  when 
the  defect  complained  of  relates  to  the  time  of 
appearance,  and  not  the  statement  of  the  cause 
of  action.  TTie  Des  Moines  Branch  of  the  State 
Bank  V.  Van  et  cU.,  and  Alien  v.  Smock  et  al., 
12  Iowa,  528. 

29.  Amendment:  statute.  The  act  of  the 
22d  of  March,  1868,  provided  that  causes  should 
be  tried^  at  the  second  term  after  they  were 
commenced.  An  amendment  of  the  petition  at 
the  second  term  did  not  entitle  the  defendant  to 
a  continuance.  Drummond  v.  Stewart,  8  Iowa, 
341. 

30.  Continuance  as  to  partner  in  military 
service.  In  an  action  against  a  copartnership, 
one  partner  filed  an  answer,  admitting  a 
portion  of  the  amount  claimed  and  denying  the 
remainder,  after  which  a  motion  was  made  for  a 
continuance,  under  the  provisions  of  section  1 
of  chapter  109,  laws  of  the  regular  session  of 
1862,  on  the  ground  that  the  partner  not  answer- 
ing was  in  the  military  service  of  the  United 
States.  Held,  1.  That  the  defendant  in  the 
military  service  was  entitled  to  a  continuance 
without  any  showing  that  his  presence  was 
necessary  to  a  full  and  fair  defense  of  the  suit. 
2.  That  a  continuance  as  to  one  of  the  defend- 
ants operated  as  a  continuance  as  to  both ;  and 
that  judgment  could  not  be  rendered  for  the 
amount  admitted  to  be  due.  Wriqht,  J.,  dis- 
senting. BiUler,  Keith  dt  Co.  v.  McCall  d  Sypher, 
15  Iowa.  430. 
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31.  Oontinnanoe  as  of  oouzve.  A  continuance 
of  a  motion  to  dissolve  an  injunction  is  not 
granted  as  of  course.  Taylor  et  ux.  v.  Dickinson 
et  al.,  15  Iowa,  483. 

32.  Absence  of  ootmseL  The  court,  in  the 
exercise  of  its  discretion,  may  grant  a  continu- 
ance because  of  the  absence  of  counsel.  Brady 
Y.  Malone,  4  Iowa,  146. 

33.  But  the  absence  of  counsel  in  attendance 
upon  the  district  court  is  not  sufficient  ground 
for  the  continuance  of  a  cause  called  for  hearing 
in  the  supreme  court.  Richards  y.  The  Des 
Moines  Valley  Railroad  Company,  18  Iowa,  259. 

3^  Absence  of  attorney  and  papers.  An 
application  for  continuance,  based  upon  sickness 
in  the  family  of  defendant's  attorney,  which  it 
was  alleged  would  prevent  his  attendance ;  and 
upon  the  fact  that  said  attorney  was  in  posses- 
sion of  papers  material  to  the  caus^  is  not 
suflident,  which  does  not  state  with  particularity 
the  Tiature  of  such  papers,  nor  where  the  attor- 
ney resided,  nor  show  with  sufficient  precision 
how  long  defendant  had  been  aware  of  his 
illness,  to  enable  the  court  to  determine  whether 
diligence  has  been  used  to  procure  said  papers. 
Finch  V.  BiUmgs,  22  Iowa,  228. 

35  Where  parties  were  in  military  service. 
Under  chapter  19,  I^aws  of  1864,  either  the 
plaintiff  or  the  defendant  is  entitled  to  a  continu- 
ance, upon  showing  that  he  is  in  the  actual 
military  ^rvice  of  the  United  States  or  of  this 
State.    Clark  v.  Woodbury,  28  Iowa,  69. 

36.  Ai  to  paymaster.  A  paymaster  is  within 
the  language  and  reason  of  the  statute ;  and  he 
is  not  necessarily  relieved  by  the  disbanding  of 
the  volunteer  forces.  Ibid. 

37.  Time  to  prepare  for  trial.  Under  Revision, 
section  8009  (Code  of  1873,  §  2749),  the  court  has 
the  power  to  grant  a  continuance  where,  in  its 
discretion,  time  is  necessary  to  a  fair  trial  of  the 
case.  So  held,  where  the  continuance  was  asked 
by  a  guardian  ad  litem,  who  had  just  been 
appointed.  Blythe  v.  Blyilu,  25  Iowa,  266 ;  ChUds 
V.  Heaton,  11  Ibid.  271. 

38.  In  actions  of  right :  discretion.  While, 
ander  the  statute,  continuances  in  actions  for 
the  recovery  of  real  property  may  be  granted 
for  reasons  of  less  importance  than  in  ordinary 
civil  actions,  yet  the  action  of  the  court  below 
in  overruling  a  motion  for  continuance  will  not 
be  disturbed  where  there  is  no  showing  of  affir- 
mative error,  or  abuse  of  that  discretion  which 
is  confided  to  the  conrt  in  deciding  upon  applica- 


tions of  this  character.    Connor  v.  Chiffln  et  ai., 
27  Iowa,  248. 

b.  Of  the  discretion  of  the  court. 

39.  In  determining  an  application  for  continu- 
ance, the  court  must  exercise  a  discretion ;  but 
that  discretion  is  governed  and  controlled  by 
legal  rules,  and  cannot  be  exercised  arbitrarily. 
It  cannot  be  exercised  by  a  violation  of  pre- 
scribed rules  or  the  manifest  rights  of  the 
parties.    Purington  v.  Prank,  2  Iowa,  565. 

40.  Applications  for  continuance  are  addressed 
to  the  sound  discretion  of  the  court,  and  this 
court  will  not  interfere  in  the  exercise  of  dis- 
cretionary power,  unless  it  clearly  appears  that 
it  has  been  abused.  Th>e  State  of  Iowa  v.  Cox,  10 
Iowa,  351. 

41.  Applications  for  continuance  are  addressed 
to  the  sound  discretion  of  the  court,  and  the 
exercise  of  this  discretion  will  be  interfered 
with  by  the  supreme  court  only  in  cases  of 
abuse  or  injustice.  Childs  v.  Heaton,  11  Iowa, 
271  Avery  v.  WiUon,  26  Ibid.  578. 

42.  When  an  application  for  a  continuance  is 
made  for  the  purpose  of  obtaining  evidence 
Impeaching  the  character  of  an  adversary's 
witness,  the  matter  rests  peculiarly  in  the  dis- 
cretion of  the  court  ;  and  an  appellate  court 
should  seldom,  if  ever,  interfere  therewith.  The 
State  of  Iowa  v.  Roradacher,  19  Iowa,  154. 

43.  The  action  of  the  court  below  in  overruling 
a  motion  for  a  continuance  based  upon  the 
ground  of  surprise,  occasioned  by  an  amendment 
of  the  pleadings  by  the  opposite  party,  will  not 
be  disturbed  unless  it  appears  that  the  discre- 
tion confided  to  the  court  in  such  ca^s  has  been 
abused.  Snediker  et  ux.  v.  Poorbaugh,  29  Iowa. 
488. 

4^  While  the  granting  or  refusing  a  motion 
for  continuance,  when  based  upon  the  question 
of  diligence  used  in  procuring  the  testimony  of 
an  absent  witness,  is,  to  a  great  extent,  a  legal 
question,  yet  it  necessarily  involves  much  of 
judicial  discretion ;  and,  where  no  abuse  of  such 
discretion  is  shown,  the  action  of  the  court 
below  will  not  be  disturbed  on  appeal.  Boone  v. 
Mitchel,  33  Iowa,  46  \  Connor  v.  Qrifp,n,  27  Ibid. 
248. 

II.  Ik  Cbiminal  Cases. 

a.  The  application. 

46.  What  affidavit  must  state.  An  affidavit 
for  a  continuance,  on  thQ  ground  of  the  absence 
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of  witnesses,  should  state  their  residence,  the 
particular  facts  expected  to  be  proved  by  them, 
and  that  the  affiant  knows  no  other  witness 
by  whom  the  facts  can  be  so  fully  proved.  The 
State  of  Iowa  v.  Sater,  8  Iowa,  420. 

46.  Admisflion  of  what  absent  witness  will 
swear.  When  it  is  admitted  that  the  absent 
witness'  testimony  would  be  as  alleged  in  an 
affidavit  for  a  continuance,  if  he  were  person- 
ally present,  such  admission  will  embrace  only 
those  matters  which  are  material  and  proper  to 
be  given  in  evidence.  IHd. 

47.  Bssential  parts  of  affidavit  An  affidavit 
for  the  continuance  of  a  cause  consists  of  three 
essential  and  material  parts  :  1.  The  name  and 
residence  of  the  witness,  and  the  facts  showing 
the  probability  of  procuring  the  testimony  at 
the  next  term ;  2.  The  facts  showing  due  dili- 
gence ;  3.  The  facts  to  be  proved  by  him.  An 
affiant  who,  in  such  an  affidavit,  willfully  states 
matters  that  are  false  and  are  material  to  the 
establishment  of  one  of  these  parts,  is  guilty  of 
perjury,  althongh  the  matters  stated  as  to  the 
other  two  parts  are  wholly  immaterial.  The 
State  of  Iowa  r.  Shvpe,  16  Iowa,  36. 

48.  Counter  affidavits.  The  right  of  the 
State  to  introduce  counter  affidavits  in  resist- 
ance to  a  defendant's  motion,  and  showing  for 
the  continuance  of  a  criminal  cause,  doubted. 
The  State  of  Iowa  v.  Bowers,  17  Iowa,  46. 

49.  Attendance  procured  at  next  term: 
grounds  of  belie£  An  application  for  continu- 
ance upon  the  ground  of  the  absence  of  a  wit- 
ness must  state  facts  showing  reasonable 
grounds  of  belief  that  his  attendance  or  testi- 
mony will  be  procured  by  the  next  term.  A 
mere  statement  of  a  belief  is  not  sufficient.  The 
StaU  of  Iowa  v.  Rorabacher,  19  Iowa,  154. 

6.  W  Tien  granted. 

60.  Disqualification  of  Judge:  continuance  to 
a  special  term  in  prisoner's  absence.  A  crimi- 
nal case  may  be  continued  to  a  special  term, 
where  the  judge  is  disqualified  to  try  it,  although 
the  prisoner  is  not  personally  present.  Ihe  State 
V.  Linhart,  23  Iowa,  314. 

61.  Reasonable  time  to  prooure  testimony,  as 
to  character.  In  trials  for  felony,  the  defendant 
is  always  allowed  to  call  witnesses  to  his  general 
character ;  and  wliere  it  is  shown,  in  such  a  case, 
on  an  application  for  a  continuance,  to  enable 
the  defendant  to  obtain  such  testimony,  that  he 
has  had  no  time  to  take  such  testimony  since 


his  arrest  and  imprisonment,  and  particularly 
since  the  finding  of  the  indictment  against  him, 
the  continuance  should  be  allowed.  The  State 
of  Iowa  V.  Nash  and  Redout,  7  Iowa,  347. 

62.  Absence  of  witness.  An  application  for 
continuance  in  a  criminal  case,  on  the  ground  of 
the  absence  of  a  witness  whose  evidence  is  mate- 
rial, should  not  be  g^nted  unless  it  be  shown  that 
a  diligent  use  of  the  means  given  by  the  statute 
to  procure  his  attendance  or  to  receive  his  depo- 
sition has  been  resorted  to.  The  State  of  louoa 
V.  Cross,  12  Iowa,  m\  The  State  of  Iowa  v.  Tom- 
linson,  11  Ibid.  401. 

63.  An  application  for  a  continuance  in  a 
prosecution  for  murder,  based  on  the  ground  of 
absence  of  a  witness,  and  by  whom  it  is  alleged 
the  applicant  expects  to  prove  that  he,  the  wit- 
ness, did  the  killing,  and  other  facts  showing 
that  hO)  and  not  the  prisoner,  is  the  person 
guilty  thereof,  should  not  be  overruled  on  the 
ground  that  it  is  improbable  that  the  absent 
witness  would  subject  himself  to  arrest  by  ap- 
pearing before  an  officer  and  giving  testimony 
showing  his  guilt  of  the  ofiense  charged.  TJie 
State  V.  Farr,  33  Iowa,  653. 

64.  Continuance  to  next  term  after  indict- 
ment found.  A  defendant  is  not  entitled,  as  a 
matter  of  right,  under  paragraph  3006,*  Revision 
of  1860,  to  a  continuance  of  a  cause  to  the  next 
term  after  that  at  which  the  indictment  is  found. 
For  good  cause,  the  court  may  order  a  continu- 
ance. Tfie  State  of  Iowa  v.  Arnold,  12  Iowa, 
479 ;  The  State  v.  McComb,  18  Ibid.  43. 

66.  Proper  showing  necessary.  A'defendant 
in  an  indictment  was  not,  under  the  Code  of 
1851,  and  is  not  under  the  Revision  of  1860, 
entitled  to  a  continuance  of  the  case,  as  of 
course  and  without  a  showing,  to  the  next  term 
after  indictment  found.  2  lie  State  of  Iowa  v. 
McComh,  18  Iowa,  43. 

66.  If  the  State  admits  facts  as  to  absent  wit- 
ness, continuance  should  be  refused.  The  de- 
fendant in  a  criminal  action  is  not  entitled  to  an 
unconditional  continuance,  upon  a  showing  of 

*  Section  3006  of  the  Revision  was  reprinted 
as  9     «  Code  of  1873,  and  is  as  follows : 

Sec.  9006.  The  criminal  causes  shall  first  be  called 
lu  their  order,  and  disposed  of  by  trial,  or  continu- 
ance, in  such  order,  unless  the  court  for  good  cause 
shall  direct  otherwise,  and  after  the  civil  calendar  is 
entered  upon,  no  orimiDal  cause  shall  be  allowed  to 
intervene.  But  the  court  shall  not  protract  the  trial 
of  the  civil  causes  beyond  a  day  of  the  term  after 
which  all  defendants  in  criminal  causes  who  desire 
to  be  tried  at  such  terra,  may  be  so  tried,  durini; 
which  re-entry  upon  the  criminal  calendar,  the 
causes  shall  be  tried  or  continued  In  their  order. 
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the  absence  of  witnesses.  The  continuance 
should  be  refused  if  the  State  admits  that  the 
witness  named  in  the  application  would,  if  pres- 
ens,  testify  as  therein-claimed.  Ibid. 

67.  Absence  of  attorney  is  insufficient  cause. 
The  absence  of  a  defendant's  attorney  for  any 
cause  is  not  good  ground  for  the  continuance  of 
a  criminal  action,  where  sufficient  time  is  given 
to  procure  another  attorney,  and  enable  him 
properly  to  prepare  the  defense  for  the  trial. 
The  State  of  Iowa  v.  Ostrander,  18  Iowa,  485. 

68.  May  be  allowed  to  promote  Justice.  Sub- 
ject to  the  rule  that  a  continuance  will  not  be 
granted  for  any  cause  growing  out  of  th.e  neg- 
ligence or  fault  of  the  party  applying  therefor, 
it  may  be  allowed  for  any  cause  which  satisfies 
the  court  that  substantial  justice  will  be  more 
nearly  obtained.  2^ he  State  of  Iowa  y.  Borck- 
haeher,  10  Iowa,  151. 

e.  Discretion  of  the  court, 

69.  Motions  for  '*ontinuance  are  addressed  to 
the  sound  discretion  of  the  court,  and  the  su- 
preme court  will  interfere  with  the  exercise  of 
such  discretion  only  in  cases  of  manifest  abuse. 
The  State  v.  McConel,  8  Iowa,  43 ;  The  State  v. 
Cox,  10  Ibid.  851. 

60.  The  overruling  of  an  application  for  a 
continuance,  based  upon  the  fact  that  the  de- 
fendant was  indicted  at  the  term  at  which  the 
application  was  made,  and  was  not  ready  for 
trial,  is  not  an  abuse  of  such  power.  The  State 
V.  Cox,  eupra, 

6L  Much  is  left  to  the  discretion  of  the  court 
in  passing  upon  an  application  for  continuance, 
but  its  ruling  should  not  be  arbitrary  or  in  vio- 
lation of  the  rights  of  the  parties.  An  appellate 
court  will  interfere  only  in  cases  of  manifest 
injustice.  The  State  of  Iowa  v.  Eorabacher,  19 
Iowa,  154. 

62.  Application  for  contlDuance  in  criminal 
causes,  not  leased  upon  the  absence  of  witnesses, 
are  addressed  to  the  discretion  of  the  court,  and 
its  ruling  will  be  disturbed  by  the  appellate  tri- 
bunal only 'in  cases  of  abuse.  The  State  of  Iowa 
V.  Beid,  20  Iowa,  418. 


OONTRAOT8. 


I.  What  Cokstitutes  a  Contract. 
n.  Thb  Cokbidbration. 


a.  WJuU  a  sufficient  coTisideration, 
&.  W?uU  an  insufficient  connderaiion, 
c.  Inadequacy  and  failure  of  eonsidera^ 
tion. 
III.  Absent:  MuruAiiiTY. 

IV.  CONBTRUCTION  AND  EFFECT. 

a.  General  rules. 

b.  Construction  of  particular  contracts. 

c.  Contracts  relating  to  lands. 

(1)  OeneraUy, 

(2)  Wh^e  time  is  the  essence, 
(8)  Performance:  conditions, 

(4)  Forfeiture. 

(5)  Rescission. 

d.  Contracts  for  services. 

e.  Conditions. 

f.  Joint  and  several  contracts, 

g.  Liquidated  damages  and  penalty. 
V.  Validity. 

a.  General  prir^ciples. 

b.  Contracts  against  public  policy  and 

morality. 
VI.  Performance. 

a.  What  amounts  to  performance. 

b.  Effect  of  failure  to  perform, 

c.  ExcxLses  for  non^performance, 

VII.  Rebcibbion. 

VIII.  Lex  Loci. 


I.  What  Constitutes. 

1.  Must  contain  an  undertaking.  In  an  ac- 
tion for  materials  furnished,  and  work  and 
labor  performed,  the  petition  alleged,  that  the 
parties  entered  into  a  contract  by  which  the 
plaintiff  undertook  to  furnish  materials  and 
perform  work  for  a  building,  agreeably  to  a  cer- 
tain account,  or  statement,  in  writing,  a  copy  of 
which  was  attached.  The  account,  or  statement, 
was  a  bill  of  prices  of  certain  described  material 
and  work,  and  was  signed  by  the  parties ;  but 
contained  no  undertaking  by  either,  nor  any 
stipulation  of  any  character.  It  was  held  not  to 
be  a  contract.  Eyser  v.  Weissgerber,  2  Iowa, 
468. 

2.  A  Judgment  for  costs  does  not  create  the 
obligation  of  a  contract,  within  the  meaning  of 
the  constitution  of  the  United  States  and  the 
special  session  laws  of  Iowa  of  1844,  and  where 
such  judgment  was  rendered  prior  to  the  valua- 
tion law,  and  the  execution  issued  under  that 
law,  and  where  the  record  shows  affirmatively 
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of  witnesses,  should  state  their  residence,  the 
particular  facts  expected  to  be  proved  by  them, 
and  that  the  affiant  knows  no  other  witness 
by  whom  the  facts  can  be  so  fully  proved.  The 
State  of  Iowa  v.  Sater,  8  Iowa,  420. 

46.  Adnujudon  of  what  absent  witness  will 
swear.  When  it  is  admitted  that  the  absent 
witness'  testimony  would  be  as  alleged  in  an 
affidavit  for  a  continuance,  if  he  were  person- 
ally present,  such  admission  will  embrace  only 
those  matters  which  are  material  and  proper  to 
be  given  in  evidence.  Ibid. 

47.  Bssential  parts  of  affidavit  An  affidavit 
for  the  continuance  of  a  cause  consists  of  three 
essential  and  material  parts  :  1.  The  name  and 
residence  of  the  witness,  and  the  facts  showing 
the  probability  of  procuring  the  testimony  at 
the  next  term ;  2.  The  facts  showing  due  dili- 
gence ;  8.  The  facts  to  be  proved  by  him.  An 
affiant  who,  in  such  an  affidavit,  willfully  states 
matters  that  are  false  and  are  material  to  the 
establishment  of  one  of  these  parts,  is  guilty  of 
perjury,  although  the  matters  stated  as  to  the 
other  two  parts  are  wholly  Immaterial.  The 
State  ofloioa  v.  Shvpe,  16  Iowa,  86. 

48.  Counter  affidavits.  The  right  of  the 
State  to  Introduce  counter  affidavits  in  resist- 
ance to  a  defendant's  motion,  and  showing  for 
the  continuance  of  a  criminal  cause,  doubted. 
The  State  of  Iowa  v.  Bowers,  17  Iowa,  46. 

49.  Attendance  procured  at  next  term: 
grounds  of  belie£  An  application  for  continu- 
ance upon  the  ground  of  the  absence  of  a  wit- 
ness must  state  facts  showing  reasonable 
grounds  of  belief  that  his  attendance  or  testi- 
mony will  be  procured  by  the  next  term.  A 
mere  statement  of  a  belief  is  not  sufficient.  The 
State  of  Iowa  v.  Rordbacher,  19  Iowa,  154. 

&.  W  h^n  granted. 

60.  Disqualification  of  Judge:  continuance  to 
a  special  term  in  prisoner's  absence.  A  crimi- 
nal case  may  be  continued  to  a  special  term, 
where  the  judge  is  disqualified  to  try  it,  although 
the  prisoner  is  not  personally  present.  2  he  State 
V.  ZinAarJ,  23  Iowa,  314. 

61.  Reasonable  time  to  prooure  testimony,  as 
to  character.  In  trials  for  felony,  the  defendant 
is  always  allowed  to  call  witnesses  to  his  general 
cliaracter ;  and  where  it  is  shown,  in  such  a  case, 
on  an  application  for  a  continuance,  to  enable 
the  defendant  to  obtain  such  testimony,  that  he 
has  had  no  time  to  take  such  testimony  since 


his  arrest  and  imprisonment,  and  particularly 
since  the  finding  of  the  indictment  against  him, 
the  continuance  should  be  allowed.  TJie  State 
of  Iowa  V.  Nash  and  Bedout,  7  Iowa,  347. 

62.  Absence  of  witness.  An  application  for 
continuance  in  a  criminal  case,  on  the  ground  of 
the  absence  of  a  witness  whose  evidence  is  mate- 
rial, should  not  be  granted  unless  it  be  shown  that 
a  diligentiise  of  the  means  given  by  the  statute 
to  procure  his  attendance  or  to  receive  his  depo- 
sition has  been  resorted  to.  The  State  of  Iowa 
V.  Gross,  12  Iowa,  6Q;  The  State  of  Iowa  v.  Tom- 
Hnson,  11  Ibid.  401. 

63.  An  application  for  a  continuance  in  a 
prosecution  for  murder,  based  on  the  ground  of 
absence  of  a  witness,  and  by  whom  it  is  alleged 

i  the  applicant  expects  to  prove  that  he,  the  wit- 
ness, did  the  killing,  and  other  facts  showing 
that  he)  and  not  the  prisoner,  is  the  person 
guilty  thereof,  should  not  be  overruled  on  the 
ground  that  it  is  improbable  that  the  absent 
witness  would  subject  himself  to  arrest  by  ap- 
pearing before  an  officer  and  giving  testimony 
showing  his  guilt  of  the  ofibnse  charged.  The 
State  V.  Farr,  33  Iowa,  553. 

64.  Continuance  to  next  term  after  indict- 
ment found.  A  defendant  is  not  entitled,  as  a 
matter  of  right,  under  paragraph  3006,*  Revision 
of  1860,  to  a  continuance  of  a  cause  to  the  next 
term  after  that  at  which  the  indictment  is  found. 
For  good  cause,  the  court  may  order  a  continu- 
ance. T?ie  State  of  Iowa  v.  Arnold,  12  Iowa, 
479 ;  The  State  v.  McComb,  18  Ibid.  43. 

66.  Proper  showing  necessary.  A'defendant 
in  an  indictment  was  not,  under  the  Code  of 
1851,  and  is  not  under  the  Revision  of  1860, 
entitled  to  a  continuance  of  the  case,  as  of 
course  and  without  a  showing,  to  the  next  term 
after  indictment  found.  2  he  State  of  Iowa  v. 
McComb,  18  Iowa,  43. 

66.  If  the  State  admits  facts  as  to  absent  wit- 
ness, continuance  should  be  refused.  The  de- 
fendant in  a  criminal  action  is  not  entitled  to  an 
unconditional  continuance,  upon  a  showing  of 

*  Section  3006  of  the  Revision  was  reprinted 
as  9     ,  Code  of  1873,  and  is  as  follows : 

Sec.  3006.  The  criminal  causes  shall  first  be  called 
lu  their  order,  and  disposed  of  by  triaU  or  continu- 
ance, in  such  order,  unless  the  court  for  (rood  cause 
shall  direct  otherwise,  and  after  the  civil  calendar  is 
entered  upon,  no  criminal  cause  shall  be  allowed  to 
intervene.  But  the  court  shall  not  protract  the  trial 
of  the  civil  causes  beyond  a  day  of  the  torm  after 
which  all  defendants  in  criminal  causes  who  desire 
to  be  tried  at  such  term,  may  be  so  tried,  during 
which  re-entry  upon  the  criminal  calendar,  the 
causes  shall  be  tried  or  continued  in  their  order. 
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the  absence  of  witnesses.  The  continuance 
should  be  refused  if  the  State  admits  that  the 
witness  named  in  the  application  would,  if  pres- 
ens,  testify  as  therein- claimed.  Ibid. 

67.  Absence  of  attorney  is  insufficient  cause. 
The  absence  of  a  defendant's  attorney  for  any 
cause  is  not  good  ground  for  the  continuance  of 
a  criminal  action,  where  sufficient  time  is  given 
to  procure  another  attorney,  and  enable  him 
properly  to  prepare  the  defense  for  the  trial. 
The  State  of  Iowa  v.  Ostrander,  18  Iowa,  435. 

68.  May  be  allowed  to  pcomote  Justice.  Sub- 
ject to  the  rule  that  a  continuance  will  not  be 
granted  for  any  cause  growing  out  of  the  neg- 
ligence or  fault  of  the  party  applying  therefor, 
it  may  be  allowed  for  any  cause  which  satisfies 
the  court  that  substantial  justice  will  be  more 
nearly  obtained.  The  State  of  Iowa  v.  Bora^ 
hacher,  19  Iowa,  151. 

e.  Disereti&n  of  tlie  court. 

69.  Motions  for  <*ontinuance  are  addressed  to 
the  sound  discretion  of  the  court,  and  the  su- 
preme court  will  interfere  with  the  exercise  of 
such  discretion  only  in  cases  of  manifest  abuse. 
The  State  v.  MeConel,  8  Iowa,  43 ;  T/ie  State  y. 
Cox,  10  Ibid.  351. 

60.  The  overruling  of  an  application  for  a 
continuance,  based  upon  the  fact  that  the  de- 
fendant was  indicted  at  the  term  at  which  the 
application  was  made,  and  was  not  ready  for 
trial,  is  not  an  abuse  of  such  power.  The  State 
r.  Cox,  eupra, 

61.  Much  is  left  to  the  discretion  of  the  court 
in  passing  upon  an  application  for  continuance, 
but  its  ruling  should  not  be  arbitrary  or  in  vio- 
lation of  the  rights  of  the  parties.  An  appellate 
court  will  interfere  only  in  cases  of  manifest 
injnstice.  The  State  of  Iowa  y.  Rorahacher,  19 
Iowa,  164. 

62.  Application  for  continuance  in  criminal 
causes,  not  based  upon  the  absence  of  witnesses, 
are  addressed  to  the  discretion  of  the  court,  and 
its  ruling  will  be  disturbed  by  the  appellate  tri- 
bunal onlyin  cases  of  abuse.  The  State  of  Iowa 
V.  Beid,  20  Iowa,  418. 


OONTRAOra 


I.  What  Constitutes  a  Contract. 
n.  Thb  Conbidbration. 


a.  WhaJt  a  si^ffleient  consideration. 

b.  What  an  iTieufficient  consideration, 

e.  Inadeqtiaey  and  failure  of  considera- 
tion. 

III.  Absent:  Mutuality. 

IV.  Construction  and  Effect. 

a.  Oeneral  rules. 

b.  Construction  of  particular  contracts. 

c.  Contracts  relating  to  lands. 

(1)  QfineraUy. 

(2)  W?iere  time  is  the  essence. 
(8)  Performance:  conditions, 

(4)  Forfeiture. 

(5)  Rescission. 

d.  Contracts  for  services. 

e.  Conditions. 

f.  Joint  and  several  contracts. 

g.  Liquidated  damages  and  penalty. 

V.  Validity. 

a.  General  principles. 

b.  Contracts  against  public  policy  and 

morality. 
VI.  Performance. 

a.  What  amounts  to  performance. 

b.  Effect  of  failure  to  perform. 

c.  Excuses  for  nonrperformance. 

VII.  Rbscibbion. 

VIII.  Lex  Loci. 


I.  What  Constitutes. 

1.  Must  contain  an  undertaking.  In  an  ac- 
tion for  materials  furnished,  and  work  and 
labor  performed,  the  petition  alleged,  that  the 
parties  entered  into  a  contract  by  which  the 
plaintiff  undertook  to  furnish  materials  and 
perform  work  for  a  building,  agreeably  to  a  cer- 
tain account,  or  statement,  in  writing,  a  copy  of 
which  was  attached.  The  account,  or  statement, 
was  a  bill  of  prices  of  certain  described  material 
and  work,  and  was  signed  by  the  parties ;  but 
contained  no  undertaking  by  either,  nor  any 
stipulation  of  any  character.  It  was  hM  not  to 
be  a  contract.  Eyser  v.  Weissgerber,  2  Iowa, 
463. 

2.  A  Judgment  for  costs  does  not  create  the 
obligation  of  a  contract,  within  the  meaning  of 
the  constitution  of  the  United  States  and  the 
special  session  laws  of  Iowa  of  1844,  and  where 
such  judgment  was  rendered  prior  to  the  valua- 
tion law,  and  the  execution  issued  under  that 
law,  and  where  the  record  shows  affirmatively 
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that  the  property  was  sold  without  valuation, 
the  sale  is  void.    Sprott  v.  JReid,  3  G.  Gr.  489. 

II.  The  Consideration. 
a.  What  a  sufficient  consideration. 

3.  The  transfer  of  an  absolute  property  is 
not  necessary  to  constitute  a  valid  consideration. 
The  acquisition  of  a  probable  customary  advan- 
tage is  sufficient  for  this  purpose.  Preeman  v. 
BolUday,  Mor.  80. 

4.  Simple  oontracts  :  pleading.  Where  a 
mere  simple  contract  is  the  foundation  of  an 
action,  the  plaintiff  must  allege  a  consideration, 
except  in  case  of  notes,  bills  of  exchange,  etc. 
Decker  <&  Go.  v.  Bishop,  Mor.  62.* 

6.  An  order  to  deliver  lead,  made  prior  to  the 
statutes  (Statutes  of  1848)  in  relation  to  promis- 
sory notes,  etc.,  is  not  one  of  those  exceptions ; 
and  in  declaring  on  such  an  order,  the  plaintiff 
must  not  only  set  forth  a  consideration,  but  he 
must  aver  a  prior  demand,  and  prove  it.  Ibid. 

6.  Oompromise.  A  contract,  made  between 
parties  to  a  suit  to  compromise  and  settle,  is 
valid,  even  if  made  without  any  other  considera- 
tion. Taylor  et  al.  v.  OaUand,  8  G.  Gr.  17 ; 
Ricliardson  v.  Barrick,  16  Iowa,  411 ;  Taylor  v. 
Galland,  3  G.  Gr.  117 ;  Mansfield  v  .  Watson,  2 
Iowa,  111. 

7.  Requisites  of  consideration.  Tlie  essence 
and  requisite  of  every  consideration  is  tliat  it 
should  create  some  benefit  to  the  party  promis- 
sing,  or  some  trouble,  prejudice,  or  inconvenience 
to  the  party  to  whom  the  promise  is  made. 
Whenever  any  injury  to  the  one  party,  or  any 
benefit  to  the  otlier,  springs  from  a  consideration, 
it  is  sufficient  to  support  a  contract.  Blake  v. 
Blake,  7  Iowa,  46. 

8.  Claim  right.  The  transfer  of  a  "claim 
right,"  made  and  held  in  good  faitli,  between 
the  time  of  marking  and  defining  its  bounda- 
ries, and  making  what  are  styled  "improve- 
ments," is  a  sufficient  consideration  to  sustain 
a  promise.    Spry  v.  Sleppy,  15  Iowa,  409. 

9.  Mutual  promises.  The  mutual  promises 
of  the  parties  to  a  contract,  to  deliver  up  the 
obligation  held  by  them,  respectively,  and  to 

♦  This  rule  of  the  common  law  was  changed  by 
the  Code  of  1861, 9§  974, 976,  which  were  reprinted 
as  §§  1828, 1824,  of  the  Revision  of  1860,  and  as  §9 
2112,  2113  of  the  Code  of  1873.  The  sections  are 
as  follows : 

Section  1823  (9374).  The  use  of  private  seals  in  writ- 
ten contracts  (except  the  seals  of  corporations)  is 


rescind  the  same,  constitute  a  sufficient  consider- 
ation on  both  sides.  Leach-y.  Keach,  7  Iowa,  232. 

10.  Promise  to  refund.  Where  the  plaintiff  in 
a  foreclosure  proceeding  fails  to  credit  payments 
made  on  the  mortgage  debt,  and  takes  decree 
for  the  entire  amount,  but  afterward  promises 
the  defendant  to  refund  the  amount  of  such 
payments,  such  promise  has  a  sufficient  consid- 
eration, and  the  defendant  may  maintain  an 
action  thereon.    Doyle  v.  Meilly,  18  Iowa,  108. 

11.  School  fiind  loan:  past  transaction.    The 

evidence  showed  that  the  school  fund  commis- 
sioner, with  a  party  to  whom  he  was  lending 
school  moneys,  called  upon  the  defendant.,  say- 
ing that  said  party  "  had  borrowed  money  of  the 
school  fund;  that  as  a  matter  of  form  he  had 
to  have  signers  on  the  note ;"  that  the  note  and 
mortgage  had  been  executed  and  delivered  to 
the  commissioner  before  the  defendant  signed 
it ;  that  the  commissioner  said  that  he  had  let 
the  principal  have  the  money;  Held,  that  the 
finding  of  the  court  below  that  this  evidence  did 
not  establish  a  past  and  completed  transaction 
as  to  the  consideration  to  sust4iin  the  defendant's 
contract  as  surety,  should  not  be  disturbed. 
State  of  Iowa  v.  Haskell  et  al.,20  Iowa,^276. 

12.  Qold  premium :  treasury  notes.  When  a 
sum  of  money  in  gold  coin  is  deposited  in  bank, 
the  depositor  receiving  a  certificate  stating  the 
fact  of  deposit  and  a  promise  to  pay  the  same 
in  like  funds  on  the  return  of  the  certificate, 
and  the  bank  afterward  refuses  to  pay  the 
amount  of  certificate  in  gold,  but  agrees,  in  lieu 
thereof,  to  pay  what  the  gold  was  reasonably 
worth  in  the  United  States  currency,  such  agree- 
ment is  valid  as  having  a  sufficient  considera- 
tion to  support  it  in  the  receipt  of  the  gold  ;  and 
the  bank,  in  accordance  therewith,  will  be  held 
not  only  for  the  amount  of  the  deposit,  but  in 
addition  thereto,  for  the  amount  of  the  premium 
there  was  on  the  gold  at  the  time  of  the  agree- 
ment.   Austin  V.  Boston,  25  Iowa,  159. 

13.  For  change  of  contract.  The  payment 
of  freight  in  advance  may  be  a  sufficient  con- 
sideration  to  support  a  change  in  the  original 
contract  of  affreightment.  Baker  cfe  Oriffln  v. 
The  Steamboat  Milwaukee,  14  Iowa,  214. 

hereby  abolished,  and  the  addition  of  a  private  seal 
to  an  instrument  of  wrltinf;  hereafter  made  shall  not 
affect  Its  character  in  any  respect. 

Section  1824  (973).  All  contracts  in  writing  here- 
after made  and  sifrned  by  the  party  to  be  bound,  or 
his  authorized  agent  or  attorney,  sDall  Import  a  con- 
sideration in  the  same  manner  as  sealed  instruments 
now  do. 
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€.  What  an  iiisufficient  consideration. 

14.  Accord.  A  mere  promise  to  take  a  part  of 
a  debt  for  the  whole  is  without  consideration  and 
void.  Norris  v.  SlaugMer,  3  Q.  Gr.  116. 

16.  Nor  will  part  payment  support  a  promise 
to  forbear  in  the  collection  of  the  balance.  Tfie 
State  ex  rel.  v.  Ciark,  Dodge  <k  Co.,  12  Iowa,  385. 

16.  Bzecutory  ccntract  A  contract  merely 
executory,  and  without  consideration,  #annot  be 
enfprced,  not  even  as  a  compromise  for  the  set- 
tlement of  a  family  difficulty.  Norris  v.  Slaughr 
isr,  supra, 

17.  Voluntary  agreement.  A  voluntary  agree- 
ment, without  any  valuable  consideration,  cannot 
be  enforced  against  the  heirs  of  the  party  mak- 
ing the  same.>  Holland  et  ux.  v.  Hensley  et  al., 
4  Iowa,  222. 

18.  Executed  contract.  If  a  contract  by 
which  a  trust  is  created  is  complete  and  exe- 
euted,  it  will  not  be  disturbed  for  want  of  con- 
sideration, but  courts  of  equity  will  not  carry 
into  effect  a  mere  voluntary  agreement,  contract 
or  covenant,  to  transfer  property.  The  want  of 
consideration  is  universally  a  good  defense  to  a 
bill  rectifying  a  voluntary  conveyance  or  enforc- 
ing a  voluntary  agreement.  Ibid. 

19.  A  mere  moral  obligation  is  not  a  sufficient 
consideration  to  support  a  contract  between  the 
parties  to  such  obligation.  NigJUingale  v. 
Barney,  A  Q.  Gr.  10(3;  Dawson  v.  Dawson^  12 
Iowa,  515. 

20.  Meritoriotu  conjuderation.  The  meri- 
torious consideration  of  providing  for  a  child 
has  always  been  Jield  sufficient  to  authorize  the 
enforcement  of  an  executory  contract  against 
the  party  contracting ;  but  where  the  contest  is 
between  one  child  and  other  children  of  the 
same  ancestor,  the  meritorious  consideration 
operates  on  both  sides,  and  being  equally  bal- 
anced, equity  will  not  interfere,  or  render  its 
aid.    Holland  et  ux.  v.  Hensley,  4  Iowa,  222. 

21.  A  promiae  by  a  creditor  of  a  firm  to 
release  one  partner  and  hold  his  copartners  for 
the  payment  of  debt  is  not  supported  by  a  con- 
sideration, when  the  party  claiming  the  dis_ 
charge  parted  with  no  security,  and  did  not 
act  upon  the  promise  to  release.  Fogg  v. 
Hambel,  21  Iowa,  140. 

22.  A  promiae  to  pay  for  that  which  the 
promisee  was  under  a  legal  obligation  to  do, 
and  which  it  was  his  duty  to  do  without  any  such 
promise,  will  not  make  the  promisor  legally 
Dable.    Hancock  v.  McFa/rland,  17  Iowa,  124. 

27 


c.  Inadequacy  and  failure  of  oonsideratian, 

23.  Partial  failure.  Partial  failure  of  consid- 
eration, arising  from  breach  of  warranty,  or 
otherwise,  may  be  given  in  evidence  in  a  suit 
brought  on  a  promissory  note.  Griffey  v.  Payne, 
Mor.  68. 

24.  Bntire  fJEulure  :  fJEulure  of  title.  Where  A 
purchases  from  B,  a  town  commissioner,  a  lot 
of  land  and  hay,  twenty-five  per  cent  in  advance, 
and  gives  his  notes  for  the  balance  of  the  pur- 
chase-money, if  B,  by  mistake,  gives  a  certificate 
for  a  different  lot,  and  the  lot  which  was 
designed  to  be  sold  to  A,  ia  sold  to  a  different 
person,  upon  a  suit  brought  upon  A's  notes,  he 
will  be  permitted  to  show,  by  parol  evidence, 
the  mistake,  and  that  the  notes  were  g^ven 
without  a  legal  consideration ;  and  a  plea  to 
set  off  the  amount  paid  in  advance  is  good. 
Swan  V.  Ewing  et  al.,  Mor.  844. 

26.  Failure  to  convey.  A  failure  to  convey, 
or  of  an  offer  to  convey,  is  no  bar  to  a  recovery 
on  a  negotiable  note,  given  in  consideration,  for 
the  purchase-money  of  the  land.  The  con- 
tracts are  independent.  Woods  dh  Hobert  v. 
Morgan,  Mor.  179. 

26.  Adequacy  of  conaideration.  Each  party 
to  a  contract  may  ordinarily  exercise  his  own 
discretion  as  to  the  adequacy  of  the  considera- 
tion ;  and  if  the  agreement  be  made  bona  fide 
it  matters  not  how  insignificant  the  benefit  may 
apparently  be  to  the  promisor,  or  how  slight 
the  inconvenience  or  damage  appears  to  be  to 
the  promisee,  provided  it  be  susceptible  of 
legal  estimation.    Blake  v.  Blake,  7  Iowa,  40. 

27.  Inadequacy  as  a  badge  of  fraud.  Where 
the  inadequacy  of  the  consideration  is  so  gross  as 
to  create  a  presumption  of  fraud,  the  contract 
founded  thereon  will  not  be  enforced  ;  in  such 
a  case  it  is  the  fraud  which  is  thereby  indicated, 
and  not  the  inadequacy  of  consideration,  which 
invalidates  the  contract.  Ibid. 

28.  Advantage.  When  a  contract  is  sup- 
ported by  an  inadequate  consideration,  and  was 
executed  under  circumstances  that  show  that 
advantage  has  been  taken  by  one  party  of  the 
distress  of  the  other,  a  court  of  equity  will 
ascertain  its  real  character,  notwithstanding 
such  advantage  may  not  amount  to  either  a 
moral  fraud,  or  a  duress,  and  will  enforce  it  to 
this  extent.  Ruiluirdson  v.  Barrick,  16  Iowa,  407. 

See,  futher,  BiiiLS,  Notes,  and  Checks,  sub- 
title, Consideration. 
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III.  Assent:  Mutuality. 

29.  Signature.  If  a  signature  is  applicable  to 
the  substance  of  a  written  contract,  and  is  put 
there  by  the  party,  or  by  his  authority,  it  is 
good,  whether  at  the  top,  in  the  middle,  or  at 
the  bottom  of  the  instrument.  Wise  v.  May, 
8  G.  Gr.  430. 

30.  Absence  of  parties.  It  is  not  essential  to 
the  validity  of  a  contract,  that  all  the  parties 
thereto  should  be  together  at  the  time  of  agree- 
ment.   Abererombie  v.  Bedpath,  1  Iowa,  111. 

31.  Assent  presumed.  The  assent  of  a  party 
to  a  contract  will  be  presumed,  to  a  proposition 
of  the  other  party,  when  it  was  incumbent  upon 
him  to  dissent,  if  unwilling  to  be  bound  by 
such  proposition.  Ibid. 

32.  And  the  assent  may  be  inferred  from 

acts  inconsistent  with  dissent.  Ibid. 

33.  By  letter.  Where  a  negotiation  is  carried 
on  by  parties  residing  at  a  distance  from  each 
other,  by  letter,  the  contract  is  complete,  when 
the  answer  containing  the  acceptance  of  a  dis- 
tinct proposition  is  dispatched  by  mail  or  other- 
wise, providing  it  be  done  with  due  diligence 
after  the  receipt  of  the  letter  containing  the 
proposal,  and  before  any  intimation  is  received 
that  the  offer  is  withdrawn.  Moore  v.  Pierson 
et  al.,  6  Iowa,  279. 

34.  As  soon  as  an  offer  by  letter  is  accepted, 
the  consent  is  given,  and  the  contract  is  com- 
pleted, provided  the  party  making  the  offer 
was  alive  when  the  offer  was  so  accepted.  Ibid, 

36. oonourrenca    While  it  is  true  that 

there  can  be  no  contract,  without  the  consent  of 
all  the  parties  to  it,  it  is  not  necessary  that  their 
wi]ls  should  concur  at  the  same  instant,  if  the 
will  of  the  party  receiving  the  proposition  is 
declared  before  the  will  of  the  party  making 
it  is  revoked.  Ibid-. 

36.  While  the  consent  of  one  party  may  pre- 
cede the  other,  yet  the  will  ot  the  party  offering 
must  continue  down  to  the  time  of  the  accept- 
ance by  the  other  party ;  and  the  presumption 
is,  unless  the  contrary  appears,  that  the  will  of 
the  party  making  the  proposition  does  so  con- 
tinue. Ibid. 

37.  Hence,  where  on  the  25th  of  November, 

1854,  M.,  who  resided  in  Iowa,  made  an  offer,  by 
letter,  to  P.,  who  resided  in  California,  for  the 
purchase  of  his  farm,  who,  on  the  80th  of  March, 

1855,  replied,  declining  the  proposition  of  M., 
and  making  a  new  proposition  ;  and  where  M., 


on  the  23d  of  May,  1855,  again  wrote  to  P., 
accepting  the  proposition  made  by  him  :  Held, 
that  the  contract  was  complete  from  the  mo- 
ment that  M.  wrote  the  letter  on  the  23d  of  May, 
and  deposited  it  in  the  post-office.  Ibid. 

38.  What  wiU  be  construed  a  proposition  to 
which  assent  may  be  given.  Where  a  letter  is 
addressed  to  another,  inquiring  if  he  is  owner  of 
certain  real  estate,  and  the  price  thereof,  to 
which  he  responds,  stating  the  price  at  which 
he  holds  it,  such  response  will  not  be  construed 
as  a  proposition  of  sale.  Knight  v.  Codey,  84 
Iowa,  218. 

39.  Where,  in  an  action  to  recover  for  mate, 
rials  furnished,  and  work  and  labor  performed, 
in  the  erection  of  a  house,  under  a  written  con- 
tract, there  was  evidence  tending  to  show  that 
after  the  house  was  finished  by  the  plaintiff  for 
the  defendant,  the  former  said  to  the  latter  that 
if  the  mortar  did  not  become  hard,  and  make  a 
cement  in  three  months,  he  would  not  ask  the 
defendant  for  the  last  payment,  it  was  held  that 
this  would  not  defeat  the  plaintiff's  action, 
unless  the  proposition  was  acceded  to  by  the 
defendant.    DemoM  v.  Noble.  6  Iowa,  530. 

40.  Delivery  of  contract  An  instrument  not 
sufficiently  delivered  to  be  valid  as  a  deed  can- 
not be  treated  as  sufficiently  delivered  to  be 
enforced  as  a  contract  to  convey.  Overman  db 
Brown  v.  Kerr,  17  Iowa,  485. 

41.  Understanding  of  parties.  The  under- 
standing of  a  party  to  a  contract  as  to  the  extent 
of  his  liability  does  not  in  all  cases  limit  such 
liability.     White  v.  Van  Horn,  19  Iowa,  189. 

42.  Implied  promise.  Where  F.  paid  the 
money  of  J.  to  C,  and  C  promised  to  pay  the 
same  to  J.,  but  leglected  and  refused  so  to  do, 
it  was  held  that-  J.  could  maintain  an  action 
against  C.  for  its  recovery.  Johnson  v.  Collins, 
14  Iowa,  68. 

43.  Voluntary   payment:  impUed  promise. 

Jn  an  action  for  the  purchase-money  of  real 
estate,  the  defendant  set  up  a  non-performance 
of  contract  on  the  part  of  the  plaintiff  to  procure 
the  release  of  dower.  A  creditor  of  the  plaintiff 
caused  the  defendant  to  be  garnished  in  proper 
proceedings,  and  then,  by  the  expenditure  of  a 
sum  of  $100,  secured  a  relinquishment  of  dower 
which  was  satisfactory  to  defendant,  whereupon 
he  withdrew  his  defense  and  permitted  judg- 
ment to  go  against  him.  Held,  that,  in  procur- 
ing a  release  of  dower,  the  creditor  was  acting 
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as  au  iutermeddler,  and  was  not  entitled  to 
compensation  out  of  the  judgment  for  the  sum 
thus  expended.  Myers  v.  McHugh^  16  Iowa, 
835. 

44.  Ofifor  to  sell :  what  amoimts  to  an  accept^ 
ance  by  supervisors.      A  lease  of  a  certain 
building  for  use  as  a  court-house,  entered  into 
by  the  county  board  of  supervisors  and  the 
owners  of  said  building,  contained  the  stipula- 
tion that  "  the  county  shall  have  the  privilege 
of  purchasing  the  property  hereby  leased  at  any 
time  during  the  existence  of  the  lease  for  the 
sum  of  twelve  thousand  dollars."    The  board 
afterward,  in  accordance  with  law,  ordered  the 
question  of  purchase  of  said  building  to  be  sub; 
mitted  to  a  vote  of  the  people  of  the  county, 
which  was  accordingly  done,  and  their  vote 
regularly    given   in    the    affirmative,    and    so 
declared  and  entered  by  the  board.   In  an  action 
afterward  brought  by  the  owners  of  said  prop- 
erty to  compel  the  specific  performance  of  the 
contract,  which,  it  was  claimed,  had  been  made 
complete  by  the  aforesaid  action  of  the  board 
and  the  people,  the  petition  averred  the  fore- 
going facts.     Held,  1.  That  the  facts  alleged 
did  not  constitute  a  completed  contract  of  sale 
enforceable  in  a  court  of  equity ;  2.  That  the 
effect  of  the  vote  of  the  people  was  merely  to 
authorize,  not  require,  the  board  of  supervisors 
to  make  the  purchase  at  the  price  stipulated ; 
and  that,  until  they  should  conclude  the  contract 
by  accepting  the  offer  pursuant  to  the  authority 
conferred  upon  them,  there  was  no  consumma- 
tion of  the  same.    8twr  <&  Band  v.  Board  of 
Supervisors  of  Bes  Moines  CourUy,  23  Iowa,  491. 

46.  Oontraot  need  not  be  read  over.  A  writ- 
ten contract  is  binding  on  the  parties  to  it, 
although  not  read  over  to  either  of  them,  so 
long^  as  they  under8tck>d  and  accepted  it.  Ander- 
son V.  Weiser,  24  Iowa,  428. 

46.  Need  not  be  signed  by  both  parties. 
When  an  instrument  is  written  by  R.  and  sub- 
scribed by  W.,  and  stipulates  that  W.  has  sold, 
and  agrees  to  deliver  pork  to  R.  at  the  time  and 
place  mentioned,  the  undertaking  is  mutual. 
Wise  V.  Bay,  8  G.  Gr.  430. 

47.  When  a  party  accepts  and  treats  a  written 
contract  as  binding,  it  is  the  same  as  if  he  had 
put  his  signature  to  it ;  and  such  contract  is  not 
void  for  want  of  mutuality.  Aitix,  Noyes  <Sk  Go. 
V.  Pelan  db  Anderson,  5  Iowa,  336. 

48.  Ratification  cores  want  of  mutuality. 
Where  objection  was  made  to  a  parol  contract 


for  the  purchase  of  land,  upon  the  ground  of 
want  of  mutuality,  it  was  held  to  be  obviated  by 
the  vendee  building  upon  and  taking  possession 
of  the  land.  It  then  becomes  as  well  an  agree- 
ment to  buy  as  to  sell,  and  could  be  enforced  as 
well  by  the  vendor  as  the  vendee.  Collins  v. 
Vandever,  adm*r,  1  Iowa,  573. 

49.  In  a  contract  relating  to  the  sale  of  real 
estate,  the  obligors  bound  themselves  to  pay 
the  obligee  a  certain  sum,  by  a  day  named,  for 
said  real  estate,  if  the  said  obligee  should  elect 
to  sell  the  same.  Held,  that  after  an  election 
by  the  obligee  in  accordance  with  the  terms  of 
the  agreement,  the  contract  could  not  be  avoided 
for  want  of  mutuality.  Ooodpasier  v.  Porter 
and  Courtney,  11  Iowa,  161. 

60.  Lease :  option  on  part  of  lessee  to  pur- 
chase leased  premises.  P.  leased  his  farm  to  B. 
for  one  year,  at  an  agreed  rent  of  one-third  in 
kind,  and  further  agreed  "  that  if  said  B.  shall 
Conclude  to  purchase  of  said  P.  one  undivided 
half  of  said  farm,  on  or  before  the  1st  day  of 
March,  1865,  he  is  to  have  a  deed  therefor  from 
said  P.  upon  the  payment''  of  a  sum  named. 
Held,  that  the  whole  instrument  being  consid- 
ered together,  it  was  not  necessarily  wanting  in 
mutuality.    Crawford  v.  Paine,  19  Iowa,  172. 

61.  Performanee  by  non-assenting  party 
estops  the  other  from  urging  want  of  mutu- 
ality. If  one  promises  to  pay  another  a  sum  of 
money  if  he  will  do  a  particular  act,  and  he  does 
the  act,  the  contract  is  not  void  for  want  of 
mutuality,  and  the  promisor  is  liable  though  the 
promisee  did  not  at  the  time  of  the  promise 
engage  to  do  the  act ;  for,  upon  the  performance 
of  the  condition  by  the  promisee,  the  contract 
becomes  clothed  with  a  valid  consideration  which 
relates  back  and  renders  the  promise  obligatory. 
It  is  accordingly  field,  that  if  certain  subscribers 
promise  and  undertake  to  pay  a  railroad  com- 
pany a  certain  sum  or  sums  if  it  will  build  its 
road  to  a  designated  place,  the  subsequent  com- 
pletion of  the  road,  according  to  the  terms  of  the 
promise,  furnishes  in  itself  a  consideration, 
removes  the  objection  of  want  of  mutuality,  and 
renders  the  promise  binding  upon  the  subscribe 
bers.  Bes  Moines  VaUey  BaUroad  Company  v. 
Graff  et  al.,  27  Iowa,  99. 

62.  Money  had  and  received.  When  money 
is  received  by  one,  which  belongs  to  another, 
the  law  implies  a  promise  on  the  part  of  the 
receiver  to  pay  it,  and  the  party  entitled  to  it 
may  maintain  an  action  for  its  recovery.  District 
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Toumship  of  Norway  v.  District  Township  of 
Glear  Lake,  11  Iowa,  506. 

63.  When  A  paid  the  money  of  B  to  C,  and 
C  promised  to  pay  it  to  B,  but  neglected  and 
refused  so  to  do,  it  was  Iield  that  B  could  main- 
tain an  action  against  C  for  its  recovery,  not- 
withstanding his  right  of  action  against  A. 
Johnson  y.  Collins,  14  Iowa,  63. 

6^  Promifles  for  benefit  of  third  party.  If 
one  party  make  a  promise  to  another  for  the 
benefit  of  a  third,  such  third  person  may  main- 
tain an  action  on  the  promise.  Scotfs  Adm'r  v. 
QtUetal.,  19  Iowa,  187. 

66. Where  the  obligee  in  a  bond  for  the 

conveyance  of  real  estate  assigned  the  bond,  and 
it  was  agreed  in  the  contract  of  assignment  that 
the  assignees  should  assume  and  pay  the  indebt- 
edness of  the  assignor  to  the  obligor;  Tield, 
that  the  obligor  could  maintain  an  action  against 
the  assignees  on  the  promise.  Ibid. 

IV.  Construction  and  Effect. 
a.  General  rules. 

66.  Note  under  seal:  by  what  law  governed. 
The  law  in  force  at  the  time  a  note  is  made 
must  determine  its  character;  and  so  far  as 
regards  the  substantive  features  of  a  contract, 
a  note  once  under  seal  is  always  under  seal. 
Afedara  v.  Jones,  Mor.  204. 

67.  Aoticn  on  a  special  oontraot  Where  a  suit 
is  brought  on  a  written  or  special  contract,  it  will 
regulate  the  plaintiff's  right  to  recover,  as  well 
as  the  amount  recovered.  Bush  v.  Chapman,  2 
G.  Gi:.  549. 

68.  Where  the  plaintiff  sued  for  work  done 
pursuant  to  a  written  contract,  it  was  error  to 
admit  evidence  to  show  that  he  had  sustained 
damages  in  consequence  of  delays  occasioned 
by  defencUint's  failing  to  furnish  the  materials 
promptly.  By  claiming  the  benefit  of  the  special 
contract,  and  making  it  the  gravamen  of  his 
action,  the  plaintiff  is  precluded  from  recover- 
ing damages  for  delay,  etc.  1  bid. 

69.  Oonstruotion  of  language  used:  legal 
terms.  When  legal  terms  are  employed  in  a  re- 
lease, it  must  be  presumed  that  the  parties  fully 
understood  the  legal  import  of  the  words,  and 
the  court  will  give  effect  to  that  understanding. 
Knott  V.  Burleson  et  al.,  2  G.  Gr.  600. 

60.  Meaning  of  words :  usage.  Words  em- 
ployed in  a  contract  in  writing  are  to  be  under- 
stood in  their  plain,  ordinary  and  proper  sense, 
unless,  in   respect   to  the  subject-matter,  by 


known  usage,  they  have  acquired  a  peculiar 
sense  distinct  from  the  proper  sense,  and  then 
they  will  be  construed  according  to  such  pecu- 
liar meaning.  Pilmer  v.  The  Branch  of  the  State 
Bank,  16  Iowa,  821. 

61.  In  the  construction  of  a  contract,  it  will 
be  presumed  that  the  parties  intended  that  the 
lan^age  used  should  have  its  usual  or  legal 
signification,  unless  it  is  affected  by  a  custom 
with  reference  to  which  it  must  be  supposed 
that  the  parties  contracted.  Bindskoff  Bros.  v. 
Barrett,  14  Iowa,  101. 

62.  While  extrinsic  testimony  of  experts 
may  be  received,  to  aid  the  court  in  construing 
a  contract  where  it  refers  to  principles  of  science 
or  art,  or  where  it  uses  the  technical  phraseology 
of  some  profession  or  occupation,  or  common 
words  used  in  a  technical  sense,  or  uses  new 
and  unusual  words,  such  testimony  is  not  ad- 
missible where  it  is  not  apparent  that  the  lan- 
guage is  used  in  any  such  new,  peculiar,  or 
technical  sense;  and  the  contract  will  be  con- 
strued according  to  the  established  usage  of  lan- 
guage as  applied  to  the  subject-matter.  WiU- 
niering  v.  McOaughey,  80  Iowa,  205. 

63.  Rule  applied.  Contract  in  tlie  following 
form  :  "  Muscatine,  February  28, 1868.  I  have 
this  day  sold  to  H.  Willmering,  fifty  good  hogB, 
at  $6.50  per  hundred  pounds,  average  to  be 
two  hundred  and  fifty  pounds,  delivered  at 
Washington,  Iowa,  at  said  H.  Will  me  ring's 
option,  by  giving  ten  days'  notice  at  any  time  in 
December.  Paid  on  contract,  $50,  balance  to  be 
paid  on  delivery  of  hogs."  Held,  1.  That  ex- 
trinsic evidence  was  not  admissible  to  show 
how  such  contracts  were  understood  among 
stock  dealers,  to  which  class  plaintiff  and  defend- 
ant belonged.  2  That  by  the  terms  of  the 
contract  it  was  the  defendant's  duty  to  deliver 
the  hogs  at  the  place,  and  at  some  time  within 
the  month  named,  the  plaintiff  having  the  op- 
tion to  fix  the  particular  date  of  delivery  by 
giving  ten  days'  notice  to  the  defendant,  and 
that  the  failure  of  the  plaintiff  to  give  such 
notice  did  not  release  the  defendant  from  the 
obligation  to  deliver  the  hog^  within  the  month 
specified.   Ibid. 

64.  Parol  evidence  is  admissible  for  the  pur- 
pose of  showing  that  certain  words  used  in  a 
contract  have  by  known  and  established  usage 
acquired  a  signification  different  from  their  gen- 
eral or  popular  sense ;  as  that  the  word  "  town  " 
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ased  in  a  contract,  incladed  the  town  and  vicin- 
ity.   Steyer  v.  Dtoyer,  81  Iowa,  30. 

66.  Um  of  words  ^  value  received."  The 
words  "  value  received/'  when  used  in  an  in- 
strument, do  not  necessarily  import  a  considera. 
tion  in  money.  A  promise  to  pay  in  the  future 
may  be  shown  to  have  been  the  consideration. 
Osgood  V.  Bringolff  32  Iowa,  265. 

66.  All  parts  of  a  contract  are  to  be  weighed 
and  considered  in  giving  it  a  construction.  The 
court  in  construing  a  contract  should  arrive  at 
the  intention  of  the  parties,  by  looking  at  the 
language  employed,  the  purpose  in  view,  the 
subject-matter,  and  all  the  circumstances  at- 
tending the  contract.  McCraney'9  ExW  v.  Qriffin 
et  al.,  13  Iowa,  813 ;  Foley  v.  McKeegan^  4  Ibid.  1. 

67.  A  contract  should  be  so  construed  as  to 
give  to  all  of  its  parts,  and  all  of  the  language 
used,  force  and  validity,  where  that  is  possible. 
Emerick  v.  Ciemsns,2Q  Iowa,  382 ;  Greene  v.  Day, 
84  Ibid.  328. 

68.  Rule"  applied.  £.  and  C.  entered  into  an 
agreement  of  lease,  wherein  it  was  stipulated 
that  C.  should  pay  £.  for  the  use  of  the  latter's 
farm  the  following  rents :  "  fifty  dollars  to  be 
paid  in  money  and  fifteen  dollars  in  labor."  By 
a  supplemental  agreement  it  was  stipulated  "  that 
the  provision  that  does  provide  to  be  paid  in 
money,  is  to  be  paid  in  grain  ;  the  said  C.  is  to 
give  the  said  E.  one-third  of  all  the  produce 
that  is  raised  on  his  farm.'*  Seld,  that  the 
stipulation  in  the  lease  in  reference  to  the  fif- 
teen dollar  payment  in  labor  was  not  superseded 
or  annulled  by  the  supplemental  contract.  Em- 
erick V.  Clemens,  supra. 

69.  The  rule  that  a  contract  should,  if  possi- 
ble, be  so  construed  as  to  harmonize  and  give 
effect  to  all  its  parts,  applied  to  the  facts  of  the 
present  case.     Greene  v.  Day,  84  Iowa,  828. 

70.  Sul^Ject-matter  and  surrounding  droum- 
stances  to  be  considered.  In  the  construction 
of  contracts,  the  subject-matter,  the  situation  of 
the  parties,  and  their  purposes  and  intentions  in 
making  the  contract,  may  be  inquired  into  and 
are  to  be  considered.  The  courts  will  bring  it 
as  near  the  actual  meaning  of  the  parties  as  the 
language  employed,  when  properly  construed, 
and  the  rules  of  law  will  permit.  Field  v. 
Sehrieher  et  al.,  14  Iowa,  119;  Foley  v.  Mc- 
Keegan,4:  Ibid.  1. 

71.  Where  a  contract  has  been  reduced  to 
writing,  the  Intention  of  "the  parties  must  be 


collected  from  the  instrument  itself,  regard 
being  had  to  the  subject-matter,  and  the  situa- 
tion of  the  parties.  Pilmer  v.  The  Branch  of 
the  State  Bank  ofBes  Moines,  16  Iowa,  821. 

72.  In  ascertaining  the  meaning  of  a  contract, 
it  must  be  construed  in  the  light  of  the  circum- 
stances which  surrounded  the  parties  when  they 
entered  into  it.  KarmtUler  v.  Krotz,  18  Iowa, 
852. 

73.  Connected  instruments  to  be  interpreted 
together.  Where  four  parties  entered  into  a 
written  agreement  to  go  upon  a  joint  adventure 
to  California,  and  when,  about  a  month  after, 
three  of  the  same  parties  with  another,  not  a 
party  to  the  original,  make  additional  stipula- 
tions referring  to  and  connected  witli  the  first 
agreement  and  in  reference  to  the  same  adven- 
ture and  on  the  same  sheet  of  paper,  it  was  Jield, 
that  the  two  agreements  should  be  regarded  as 
one  and  the  same  contract.  Logan  v.  TiUbott  et 
al.,  4  G.  Gr.  889. 

74.  Note  and  mortgage.  A  contemporary  in- 
dorsement made  upon  the  back  of  a  promissory 
note  which  is  secured  by  a  mortgage,  becomes  a 
part  of  it,  and  is  binding  upon  the  parties,  and 
qualifies  and  restricts  their  contract ;  and  in 
construing  the  contract,  the  note,  the  indorse- 
ment and  the  mortgage  will  be  considered 
together  and  effect  be  given  to  every  expression, 
if  this  can  fairly  be  done.  Elmore  v.  Higgins  et 
ux.,  20  Iowa,  250. 

76.  Rule  applied.  On  a  promissory  note 
secured  by  mortgage,  a  contemporaneous  in- 
dorsement was  made  by  the  parties  as  follows : 
"  The  within  mentioned  note  is  confined  to  a  cer- 
tain mortgage  of  even  date  given  by  said  Amanda 
D.  Higgins,  and  Mary  P.  Higgins  to  Waldo  J. 
Elmore."  Held,  that  the  payee  of  such  note  is 
confined  in  his  remedy  to  a  foreclosure  of  the 
mortgage,  and  was  not  entitled  to  a  personal 
judgment.  Ibid. 

76.  Conflicting  provisions.  WHiere  there  are 
two  agreements,  executed  at  different  times,  in 
respect  to  the  same  subject,  the  second  or  latest 
one  providing  that  the  provisions  of  the  first  are 
to  remain  intact,  the  provisions  of  the  second 
one  must  prevail  in  case  of  direct  conflict  with 
those  of  the  first,  as  embodying  the  latest  inten- 
tion of  the  parties.  Chreene  v.  Day,  34  Iowa, 
328. 

77.  In  construing  contracts,  that  which  id 
most  material  and  certain,  and  most  conformable 
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to  the  intention  of  the  parties,  should  prevail. 
Gaveny  v.  ffirUon,  2  G.  Qr.  344. 

78.  Indefinite  agreement.  A  general  parol 
agreement  to  secure  a  debt,  without  referring 
te  any  specific  property,  is  too  indefinite  to  be 
enforced,  especially  when  the  rights  of  third 
persons  intervene.  Day  v.  Griffith^  15  Iowa, 
104. 

79.  Unilateral  contracts.  While  it  is  compe- 
tent for  parties  to  make  unilateral  contracts, 
such  intention  must  be  plain  and  clear  beyond 
question  to  warrant  such  a  construction.  Bar- 
rett V.  Dean,  21  Iowa,  423. 

80.  Sealed  instruments:   defenses.     By  our 

statute  the  distinction  which  the  common  law 
made  between  simple  contracts  and  those  under 
seal  is  abolished,  and  want  of  consideration, 
either  in  whole  or  in  part,  may  now  be  shown 
as  a  defense  in  all  actions  upon  instruments 
made  after  the  passage  of  such  statute,  whether 
made  in  this  State  or  elsewhere.  WiUiams  v. 
Haines,  27  Iowa,  251. 

81.  Mistake  of  law  will  not  affBct  the  con- 
struction. A  mistake  on  the  part  of  a  person 
executing  an  instrument  as  to  its  legal  effect,  or 
that  it  has  an  effect  different  from  that  intended, 
cannot  avail  to  avoid  that  construction  of  the 
instrument  which  the  language  used  and  the 
rules  of  law  as  applied  thereto  require.  Moor- 
man &  Greene  v.  Collier  et  al.,BZ  Iowa,  138. 

82.  So  Tisldf  in  respect  to  a  bond  given  to  an 
officer  for  the  release  of  attached  property,  and 
which  was  intended  as  a  delivery  bond,  but 
which  bound  the  obligor  to  pay  the  judgment 
rendered  against  the  attachment  defendant. 
Ibid. 

83.  Principal  and  agent.  Where  a  contract 
purports  to  be  executed  by  one  in  his  own 
behalf,  parol  evidence  is  not  admissible,  in  an 
action  brought  upon  the  instrument,  to  show 
that  in  fact  he  signed  it  as  an  agent  of  another, 
for  the  purpose  of  charging  the  latter  as  princi- 
pal. Following  HarHns  v.  Edwards  db  Turner, 
1  Iowa,  462 ;  Davison  &  True  et  al.  v.  The  Daven- 
port Gas- Light  and  Coke  Company,  24  Ibid. 
419. 

84.  action  upon  the  special  faatB.    But 

it  seems  that  if  the  alleged  principal  in  fact 
received  the  consideration,  and  the  benefits  of 
the  contract  inured  to  him,  then,  in  equity  at 
least,  an  action  might  be  maintained  against 
him  upon  the  special  facts  of  the  case.  Ibid. 


b.  Construction  of  particular  contracts  and  pro- 
visions. 
86.  Agreement  to  furnish  goods:  interest. 
It  was  agreed  between  parties  as  follows :  "  I 
do  agree  to  furnish  E.  D.  Fish  any  articles  of 
goods  we  may  have  to  dispose  of,  namely,  twenty- 
five  per  cent  advance  for  all  kinds  of  goods 
except  the  following :  sugar,  coffee,  iron  casting, 
nails,  salt,  molasses,  at  ten  per  cent,  by  adding 
transportation  ;  flour,  com  meal,  whisky,  bacon, 
etc.,  to  be  consigned  at  the  lowest  cash  price, 
by  the  quantity,  and  accounted  for  when  sold. 
The  above  articles  to  be  furnished  as  the  said 
Fish  may  order  on  memorandum.  Qoods  to  be 
delivered  at  forty  cents  per  hundred  to  Eddy- 
ville,  Iowa.  All  goods  billed  at  twenty-five  per 
cent  advance,  payable  in  six  months,  at  ten  per 
cent ;  in  four  months  by  adding  ten  per  cent 
interest."  Held,  that  the  interest  should  be 
charged  on  the  goods  furnished  at  twenty-five 
per  cent  advance,  as  w'»U  as  on  those  furnished 
at  ten.    Davis  v.  Fish,  2  G.  Gr.  447. 

86.  Special  contracts  to  enter  lands.  A  de- 
posited with  B  a  sum  of  money  with  which  the 
latter  undertook  to  enter  a  certain  parcel  of  land 
which  he  subsequently  assured  A  had  been 
entered  for  him.  A,  relying  upon  the  assurance, 
conveyed  the  land  to  C.  It  was  held,  that  B  was 
liable  to  an  action  by  A  for  a  breach  of  the  con- 
tract, and  that  the  action  was  brought  by  A 
for  the  use  of  C  did  not  prejudice  his  right  to 
recover.  Scott^  for  the  use  of  Bolenbaugh  v. 
Granger,  3  Iowa,  447. 

87.  when  a  person  receives  the  money 

of  another  and  for  a  valuable  consideration  un- 
dertakes to  enter  with  it  for  such  person  a  par- 
ticular parcel  of  land,  and,  by  mistake  enters 
and  conveys  to  him  a  different  parcel,  he  is  lia- 
ble to  an  action  for  the  monev,  with  a  tender  by 
plaintiff  of  a  reconveyance  of  the  lands  entered 
and  conveyed.  Robertson  v.  Seevers,  3  Iowa, 
281. 

88.  To  invest  money  in  lands.  Where  money 
was  furnished  by  plaintiff  under  a  written  agree- 
ment that  it  should  "be  laid  out  in  land  for 
which  he  is  to  have  the  principal  and  one-half 
the  profits  arising  thereon,*'  and  the  evidence 
showed  that  the  money  was  accordingly  invested 
and  nothing  realized  from  the  claim  ;  held,  that 
plaintiff  could  not  recover  in  assumpsit  on  com- 
mon counts,  and  that  as  the  evidence  tended  to 
show  the  foregoing  facts  only,  the  court  was 
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justified  in  taking  the  case  from  the  jury  and 
granting  a  nonsuit.  JtfUea  v.  Tawnsend  et  al., 
3  G.  Gr.  646. 

89.  For  work  payable  in  property.  Where 
a  special  contract  for  work  stipulated  that  pay- 
ment conld  be  made  half  in  cash  and  half  in 
goods,  and  when  payment  was  refused  by 
defendant  after  he  accepted  the  work,  heldt  that 
plaintiff  might  sue  as  on  a  money  contract. 
Stewart  v.  Craig  et  al.,BQ.  Gr.  505. 

90.  For  grading  street:  estimates  by  engi- 
neer. The  plaintiff  agreed  that  he  would  do 
the  necessary  filling  and  cutting  to  reduce  and 
elevate  the  present  actual  surface  of  a  part  of  a 
street  to  a  surface  which  would  correspond  with 
a  certain  grade,  the  work  to  be  done  under  the 
supervision  and  direction  of  the  city  engineer, 
or  the  street  commissioner.  The  city  was  to  pay 
a  specified  price.  The  court  properly  instructed 
the  jury  that,  as  the  contract  provided  that  the 
work  should  be  done  under  the  supervision  and 
direction  of  the  city  engineer  or  street  commis- 
sioner and  that  the  plaintiff  should  be  paid 
under  the  estimates  of  the  city  engineer,  if  the 
work  was  done  under  the  direction  of  either  of 
these  officers,  the  plaintiff  was  entitled  to  receive 
payment  according  to  the  estimates  of  the  city 
engineer,  unless  it  be  shown  that  the  estimates 
are  incorrect;  that  the  jury  have  a  right  to  exam- 
ine these  estimates,  and  if  they  should  be  found 
to  be  based  upon  any  mistake  of  fact,  or  any 
erroneous  principle  of  engineering,  they  may 
be  set  aside ;  and  that,  if  the  estimate  of  the 
engineer  is  the  proper  one,  they  may  adopt  it ; 
and  that  anv  excavation  done  under  the  direc- 
tion  of  the  city  engineer  or  street  commissioner 
might  properly  be  considered  by  the  jury. 
Blake  v.  City  of  Dubuque,  2  Iowa,  402. 

91.  For  release  of  mortgage :  Joint  liability. 
In  an  action  on  a  contract  executed  by  A  to 
another  party  named,  in  which  he  undertook  to 
procure  the  release  of  a  mortgage  executed  by 
him  to  B,  it  was  alleged  that  on  the  18th  day  of 
December,  1855,  the  said  A,  in  consideration  of 
$400,  sold  and  conveyed  to  C  thirty  acres,  part 
of  the  premises  described  in  the  contract,  by 
deed,  with  covenants  of  general  warranty,  and 
against  incumbrances  ;  and  on  the  nineteen  th  of 
the  same  month,  in  consideration  of  $240,  sold 
and  conveyed  to  D  ten  acres  of  the  same  prem- 
ises, by  deed,  with  like  covenants ;  that  the 
said  lands  were  not.  at  the  time  of  the  said  con- 
veyance, free  from  incumbrances,  but  were  sub- 


ject to  a  mortgage  executed  by  A  to  B  for  the 
sum  of  $1,800 ;  that  after  the  execution  and 
delivery  of  said  deed  the  plaintiffs,  upon  being 
informed  thereof,  applied  to  A  to  have  the 
lands  conveyed  to  them  released  from  the  lien 
of  said  mortgage  ;  that  the  said  A  agreed  so  to 
do,  and  on  the  same  day,  in  consideration  of  the 
premises,  executed  the  instrument  of  writing 
sued  on  ;  that  the  said  defendant  did  not  release 
said  land  from  said  mortgage,  nor  any  part 
thereof ;  that  the  same  remains  unreleased  and 
unsatisfied;  that  the  defendants  hav^  wholly 
neglected  and  refused  to  release  said  lands  from 
said  mortgage:  and,  therefore,  the  plaintiffs 
asked  judgment  for  the  penalty  of  said  written 
agreement,  it  was  held,  on  demurrer  to  the  peti- 
tion :  1.  That  the  names  of  the  obligees  were 
implied  if  not  expressed;  2.  That  the  agree- 
ment was  joint  as  to  the  obligees,  and  the  action 
properly  brought  in  their  joint  names ;  3.  That 
the  plaintiffs  could  at  least  recover  nominal 
damages.    Linder  v.  Lake,  6  Iowa.  164. 

92.  To  teach  a  pabUc  sohooL  In  a  contract 
to  teach  a  public  school,  the  teacher  agreed  "  to 
faithfully  and  impartially  govern  and  instruct 
the  children,  •  •  •  *  to  strictly  conform 
to  the  rules  and  regulations  established  by  the 
board  of  directors,  •  •  *  *  to  perform  all 
duties  required  by  the  provisions  of  section  41, 
part  By  of  the  school  laws  of  the  State,"  and 
that  the  sub-director  should  have  power  to  dis- 
miss the  teacher  for  a  violation  of  any  of  the 
stipulations  of  the  contract.  Held,  that  a  failure 
to  manage  and  govern  the  school  constituted  a 
sufficient  ground  for  dismissal,  by  the  sub- 
director,  of  the  teacher,  though  she  was  not 
unfaithful  in  efforts  to  discharge  the  duties 
assumed  by  the  contract.  Eastman  v.  The 
District  Township,  21  Iowa,  590. 

93.  In  relation  to  mineral  lights.  Where  W. 
and  C.  each  claimed  a  "  claim  "  right  in  mineral 
land,  andC.  and  the  administrator  of  W.  entered 
into  an  agreement,  by  which  the  said  C.  agreed 
to  give  to  the  said  W.'s  estate,  one-sixth  part  of 
all  mineral  raised  upon  the  land ;  that  he  would 
enter  the  land  from  the  United  States,  and 
should  receive  the  surface,  or  soil  of  said  prop- 
erty ;  that  if  he  worked  the  ground,  he  would 
pay  to  said  estate  one-sixth  of  the  mineral ; 
and  that  if  the  estate  worked  or  discovered  any 
mineral,  it  was  to  have  the  privilege  to  do  so 
without  paying  any  part  to  any  person.  Held, 
1.  That  C.  was  to  hold  the  soil  or  surface  (the 
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agricultural  use  of  the  land),  and  that  the  estate, 
or  heirs  of  W.,  held  the  mineral  right.  2.  That 
C,  when  he  caused  the  land  to  be  entered,  held 
the  mineral  right  in  trust  for  the  heirs  of  W. 
Stewart  et  al.  v.  Chadtmck  et  al.y  8  Iowa,  463. 

94.  For  eztenfdon  of  time.  A  contract  to 
extend  the  time  for  the  payment  of  indebted- 
ness, in  the  absence  of  a  stipulation  not  to  sue, 
is  not  a  bar  to  a  suit  brought  to  recover  such 
indebtedness  before  the  expiration  of  the  time. 
Pomroy  <fe  Co,  v.  Parmlee,  9  Iowa,  140. 

95.  To  supply  gas.  While  litigation  was 
pending  between  the  Davenport  Gas-Light  and 
Coke  Company  and  the  city  of  Davenport,  to 
determine  the  validity  of  the  contract  which 
had  been  entered  into  between  the  parties  for 
supplying  the  public  lamps  of  the  city  with  ^s, 
an  agreement  was  entered  into  between  the 
parties,  whereby  it  was  stipulated  that  "  said 
company  shall  have  the  privilege  of  shutting 
off  the  gas  from  the  public  lamps  until  the 
question  of  the  validity  of  the  contract  shall  be 
decided  by  the  courts,  and  no  existing  right  of 
said  company, or  of  the  city,  shall  be  prejudiced 
or  aJSected,  but  the  contract,  if  now  valid,  shall 
be,  and  remain  so,  to  the  same  extent  as  though 
said  company  had  not  shut  off  the  gas."  It  was 
held,  that  the  company  was  not  precluded  by 
the  terms  of  the  agreement,  from  recovering 
against  the  city  the  difference  between  the  cost 
of  furnishing  the  gas,  and  its  valae,  according 
to  the  terms  of  the  contract,  the  validity  of  the 
contract  having  been  sustained  in  said  litigation. 
The  Davenport  Oas-Light  dk  Coke  Co.  v.  The  City 
of  Davenport y  15  Iowa,  6. 

96. The  agreement   made  pending  the 

litigation  did  not  destroy  any  right  which 
accrued  to  either  party,  by  reaaon  of  a  refusal 
to  perform  the  contract  on  the  part  of  the  other. 
Ibid. 

97.  For  construction  of  dam.  The  plaintiff 
agreed  with  the  defendant  "  to  construct  a  coffer- 
dam sufficient  to  turn  the  water  of  the  river  into 
the  mill-race  within  one  week  from  May  14, 
1862  (if  the  weather  possibly  permits),  so  as  to 
allow  the  mill  to  run."  With  reference  to  the 
amount  and  mode  of  payment,  the  contract 
contained  the  following  stipulation :  "  One 
hundred  dollars  thereof  payable  when  the  coffer- 
dam is  finished,  and  the  water  of  the  river 
effectually  turned  into  the  mill-race,  so  as  to 
permit  the  mill  being  run."  lleldj  that  it  was  not 
necessary  to  build  a  dam  sufficient  to  resist  an 


unusual  rise  in  the  stream ;  that  a  dam  which 
so  turned  the  water  that  a  mill  could  be  used, 
was  a  compliance  with  the  requirements  of  the 
contract,  and  that  the  burden  of  showing  such 
a  compliance  was  on  the  plaintiff.  Hancock  v. 
McFarland,  17  Iowa,  124. 

98. Where  the  plaintiff,  in  the  partial 

performance  of  a  contract  to  construct  a  mill- 
dam,  constructed  a  coffer-dam  for  temporary  use 
while  the  main  dam  was  being  constructed, 
which  coffer-dam  was  carried  away  by  a  freshet, 
after  which  the  plaintiff  constructed  a  second 
coffer-dam  under  a  special  contract  with  the 
defendant,  it  was  held^  that  the  special  contract 
was  supported  by  a  sufficient  consideration,  even 
though  the  first  cofier-dam  was  not  constructed 
in  compliance  with  the  terms  of  the  contract ; 
that  any  insufficiency  in  the  performance  of  the 
first  contract  did  not  affect  the  validity  of  the 
second.  Ibid. 

99.  To  seleot  and  plat  swamp  lands.  The 
plaintiffs  bound  themselves  to  select  and  plat 
the  swamp  lands  of  a  certain  county,  for  which 
it  was  agreed  on  the  part  of  the  county  that 
they  should  be  paid  as  follows :  "  Five  per  cent 
of  the  proceeds  of  said  swamp  lands,  viz.,  five 
per  cent  on  what  said  lands  have  sold  for,  and 
what  said  lands  do  sell  for,  as  follows :  "  One 
hundred  dollars  in  cash  as  soon  as  said  work  is 
(X)mpleted,  and  the  remainder  out  of  the  first 
moneys  and  government  scrip  there  is  realized  by 
mid  county  for  mid  lands."  Held,  that  an  exec- 
utory contract  for  the  sale  of  the  lands  did  not 
render  the  county  liable  under  the  contract,  in 
such  sense  that  an  action  could  be  maintained 
for  the  compensation  stipulated.  Santford  et  al. 
V.  Oreen  County,  18  Iowa,  218. 

100.  For  erection  of  elevator  and  hftwHiing  of 
grain :  railroad.  The  Dubuque  and  Sioux  City 
Railroad  Company  and  an  elevator  company  at 
the  city  of  Dubuque  entered  into  an  agreement, 
containing  among  others  the  following  stipula- 
tion :  That  the  elevator  company  would  erect  a 
building  suitable  "  for  receiving,  storing,  deliver- 
ing, and  handling  all  grain  that  should  be 
received  by  the  cars  of  said  railroad  company 
not  otherwise  consigned."  Subsequently  to  this 
they  made  a  contract  supplemental  to  the  first, 
in  which  it  was  stipulated  that  the  said  company 
should  "  receive  arid  discharge,  for  the  Dubuque 
&  Sioux  City  Railroad  Company,  all  through 
grain  at  one  cent  a  bushel,"*  etc.,  and  that  the 
elevator  should  have  the  handling  of  all  through 
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grain  at  that  price  per  bashel.  In  an  action  to 
recover  damages  against  the  railroad  company 
for  its  refusal  to  give  the  elevator  the  handling 
of  grain  according  to  the  contract,  it  was  h^ld  : 
1.  That  the  original  and  supplemental  agree- 
ments were  to  be  considered  together  as  forming 
one  contract ;  2.  That  the  words,  **  for  receiving, 
etc..  all  grain  that  shall  be  received  hj  the  cars 
of  said  railroad  company/'  contained  in  the 
original  agreement,  and  the  words,  "receive 
and  discharge  for  the  Dubuque  &  Sioux  City 
Railroad  Company,"  contained  in  the  supple- 
mental agreement,  did  not  limit  the  contract  to 
g^in  received  or  shipped  in  the  cars  owned  by 
said  railroad  company,  but  extended  to  all  grain 
shipped  in  cars  used  by  it  in  transporting  g^in 
over  its  road,  whether  belonging  to  it  or  to  other 
companies  with  whom  it  might  have  running 
arrangements ;  3.  That  the  words, "  all  through 
grain/'  contained  in  the  supplemental  agree- 
ment, did  not  mean  grain  shipped  through 
merely  to  the  end  of  the  line  of  said  railroad 
company,  but  all  grain  consigned  through  Du- 
buque to  some  i>oint  beyond,  by  the  terms  of 
shipment.  Richmond  et  al.  v.  The  Dubuque  dt 
Sioux  City  R,  R.  Co.  and  The  Illinois  Central  R. 
R.  Co.,  26  Iowa,  191. 

101.  The  contract  above  ref  ered  to,  by  its  terms, 
extended  for  a  period  of  fifteen  years,  and,  at 
the  option  of  the  railroad  company,  it  was  to  be 
extended  fifteen  years  more,  but  no  times  of 
payment  were  provided  for  therein.  In  an 
action  against  the  railroad  company,  to  recover 
damages  for  its  refusal  to  give  the  elevator  the 
handling  of  grain  according  to  the  contract,  it 
was  argued  that  the  contract,  and  the  considera- 
tion which  the  plaintiffs  were  to  receive  there- 
under for  handling  the  grain,  was  entire  and 
indivisible,  and  that  no  recovery  could  be  had 
i^^alDst  defendants  until  the  expiration  of  the 
contract ;  but  the  court  heid  otherwise.  S.  C, 
83  Iowa,  422. 

102.  Held,  also,  that  a  judgment  in  such  action 
would  constitute  no  bar  to  an  action  for  future 
breaches  of  the  contract.  FiiTth^  held,  that  the 
contract  in  question  was  not  an  unlawful  re- 
straint upon  the  duty  of  defendant,  as  a  common 
carrier,  in  the  delivery  of  the  grain  shipped  to 
the  different  consignees  thereof.  It  was  also 
held,  that  the  fact  that  a  part  of  the  '*  through 
grain/'  transported  by  defendants,  was  carried 
under  direction  of  shippers,  to  the  effect  that  it 
should  not  pass  through    plaintiff's   elevator, 

28 


did  not  excuse  defendants  from  liability  for 
their  failure  to  let  plaintiff*  have  the  handling  of 
such  "  through  grain/'  in  accordance  with  the 
terms  of  the  contract.  Ibid. 

'  103.  monopolies:  commercial  policy. 

Held,  also,  that  the  contract  was  not  inopera- 
tive, as  being  in  contravention  of  public  policy, 
on  the  ground  that  it  gave  to  the  elevator  com- 
pany a  monopoly  of  handling  all  the  through 
grain  transported  over  defendant's  road.  Ibid. 
Following  S.  C,  26  Iowa,  supra, 

104. acts  of  oongrem  construed.    Nor  on 

the  ground  that  it  was  in  conflict  with  the 
public  commercial  policy  of  the  country,  as 
defined  by  the  act  of  congress  of  June  15, 
1856,  authorizing  railroads  "to  connect  with 
roads  of  other  States,  so  as  to  form  continuous 
lines"  of  transportation  from  one  State  to 
another ;  and  the  laws  of  congress  allowing  the 
erection  of  certain  railroad  bridges  across  the 
Mississippi  river.  The  acts  of  congress  referred 
to  do  not  require  railroad  companies  to  connect 
their  lines  so  as  to  form  continuous  routes ;  they 
merely  permit  this  to  be  done  and  protect  them 
when  that  course  is  pursued.  Ibid. 

106. measure  of  damages.    In  the  esti  ma- 

tion  of  damages  in  the  present  case,  the  court 
held,  that  plaintiffs  were  entitled  to  recover  not 
only  for  loss  of  profits,  which  would  have  re- 
sulted to  them  had  the  "  through  g^in  "  been 
delivered  as  per  contract,  but  also  for«loss  of 
profits  resulting  from  plaintiff' 's  being  deprived 
of  the  storage  of  the  grain,  as  stipulated.  Cole, 
J.,  dissenting.    Ibid. 

106.  To  build  and  mafatafa  side  track.  The 
Dubuque  and  Pacific  Railroad  Company  used 
the  surface  of  certain  land  owned  by  plaintiffs, 
and  in  payment  thereof  was  to  build  and  main- 
tain, perpetually,  a  side  track  in  front  of  certain 
lots  owned  by  them,  and  executed  a  covenant  to 
them  to  that  effect.  The  defendant  succeeded 
to  the  rights  of  said  company,  and  assumed  its 
indebtedness  incurred  in  the  construction  of  the 
road.  Subsequently,  the  defendant  took  up 
said  side  track  aifd  abandoned  it ;  whereupon 
the  plaintiff*  commenced  the  present  action  for 
damages  resulting  from  the  breach  of  said  cove- 
nant, executed  by  said  Dubuque  and  Pacific  Rail- 
road Company.  Held,  that  such  damages  were 
properly  embraced  in,  and  formed  a  part  of,  the 
indebtedness  of  said  company  for  the  construc- 
tion of  the  road,  which,  by  its  succession, 
defendant  had  assumed  to  pay,  and  that  plain- 
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tiffs  were  entitled  to  recover  therefor.  Amsden 
et  al.  v.  The  Dubuque  and  Sioux  Oity  Railroad 
Company,  28  Iowa,  542. 

107. It  was  further  held,  that  the  proper 

measure  of  damages  was  the  difference  between' 
the  value  of  plaintiffs'  lots  with  the  side  track 
operated,  and  their  value  without  it,  instead  of 
the  difference  in  the  annual  rental  value  of  the 
lots  in  these  respective  conditions.  Ibid. 

108.  For  grading  railroad:  eatimatea  by 
engineer.  Where  a  contract  for  the  grading 
of  a  railroad  provided  that  the  engineer  should, 

'  in  all  cases,  determine  the  amount  and  classifi- 
cation of  work  done ;  that  all  work  should  be 
done  to  his  satisfaction ;  that  he  should  decide 
every  question  that  might  arise  relative  to  the 
proper  understanding  of  the  contract ;  and,  that 
his  decision  Should  be  conclusive  and  binding 
upon  the  parties ;  it  was  Jield,  where  the  con- 
tractors for  whom  the  work  was  performed,  and 
y  the  engineer  refused  to  take  the  estimates,  that 
the  other  party  might  have  the  work  estimated 
by  an  engineer  employed  by  him  for  that  pur- 
pose, and  that  his  evidence  in  respect  thereto  was 
admissible,  for  the  purpose  of  showing  the 
amount  of  work  done,  in  an  action  to  recover 
.  therefor.  Crawford  v.  Wolf,  Carpenter  db  Angle, 
29  Iowa,  567. 

109.  Where  the  contract  for  the  construction 
of  a  railroad  fixes,  as  the  price  of  grading,  a 
certain  rate  per  yard,  and  in  terms  provides  that 
no  extra  shall  be  allowed,  this  express  stipula- 
tion cannot  be  controlled  by  a  contrary  custom. 
Phillips  V.  Starr  db  Co.,  349.  The  contract  in  the 
present  case  (being  one  for  the  grading  of  a  rail- 
road) contained  a  provision  to  the  effect,  that,  if 
any  dispute  arose  during  the  execution  of  the 
contract,  the  engineer  should,  in  all  cases,  decide 
such  question,  and  that  his  estimates  and  con- 
clusions should  be  final  and  conclusive.  Eeld, 
that  this  did  not  constitute  the  engineer  the 
final  umpire  to  determine  mixed  questions  of 
law  and  of  fact  that  might  arise,  nor  prevent  a 
recovery  by  the  plaintiffs  in  the  present  action. 
Jemmison  et  al.  v.  Gray  et  al.,  29  Iowa,  587. 

110.  For  carrying  the  mails.  A  person  con- 
tracting to  carry  the  mail  on  certain  routes  can- 
not, under  the  regulations  of  the  post-office 
department,  legally  assign  the  contract  to  a 
third  party,  but  he  may  lawfully  contract  with 
or  employ  another  to  perform  for  him  the  ser- 
vices required  by  the  contract.  Gordon  et  a/.,  v. 
Dolby,  80  Iowa,  228. 


111.  Rule  applied:  implied contraot  C  hav- 
ing made  a  bid  to  the  post-office  department  for 
a  certain  mail  route,  lerrning  that  he  was 
underbid,  procured  D  to  bid  for  him  in  his  (D's) 
name.  This  bid  was  accepted  by  the  depart, 
ment  and  a  contract  duly  entered  into  with  D 
for  carrying  the  mail  over  the  route  named  for 
four  years.  All  the  business  in  effecting  this 
contract  was  done  by  C,  except  that  D  signed 
his  name  whenever  necessary,  and  took  the 
required  oath,  but  considered  himself,  as 
between  him  and  C,  as  only  the  nominal  con- 
tractor. C,  on  the  faith  that  he  was  the  equi- 
table owner  of  the  contract,  and  that  he  would  be 
permitted  to  have  control  of  the  same  and 
receive  the  full  compensation  from  the  govern- 
ment for  the  entire  term,  and  with  the  knowl- 
edge and  agreement  of  D,  put  on  the  necesBary 
stock  of  horses,  hacks,  etc.,  for  carrying  the 
mails  and  passengers  over  said  route,  and 
entered  upon  the  performance  of  the  services 
thereon,  and  continued  to  perform  the  same  for 
about  one  year,  receiving  all  the  pay  for  the 
same  from  the  government,  D  merely  signing 
the  necessary  receipts  and  vouchers  for  that 
purpose.  D  subsequently  disavowed  any  bind- 
ing arrangement  with  C,  and  sold  the  route  to 
a  third  party,  to  whom  he  directed  the  post- 
masters to  deliver  the  mail.  Held,  1.  That 
these  facts  and  circumstances  constituted  a  con- 
tract of  employment  between  the  parties  for  the 
performance  of  the  service  by  C  for  D ;  2.  That 
this  contract  was  not  invalid  on  the  ground  that 
it  was  in  violation  of  regulations  of  the  post- 
office  department;  3.  That  for  the  breach  C 
was  entitled  to  recover  damages.  Ibid. 

112.  A  person  who  has  a  contract  with  the 
post-office  department  for  conveying  the  mails, 
may  legally  stipulate  with  another  to  perform 
his  part  of  the  contract,  subject  to  the  regula- 
tions of  the  department.  Though  if  this  is  done 
without  the  consent  of  the  department  to  the 
change  of  the  parties,  it  leaves  the  original  con- 
tractor and  his  sureties  liable  to  the  government 
for  any  default  in  the  performance;  but  as 
between  the  original  and  subcontractor,  the 
latter  would  be  liable  to  the  former  for  dam- 
ages sustained  by  his  failure  to  perform.  Pierce 
V.  Walker,  23  Iowa,  424.  The  transportation  of 
passengers  in  a  mail  coach  is  not  embraced  in  a 
contract  for  carrying  the  mail,  but  is  an  inde- 
pendent matter  of  private  speculation  and  bene- 
fit.    WM  V.  Charman,  2  Iowa,  524. 
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113.  In  rttUtion  to  a  mortgage.  Where  a 
person  holding  a  mortgage  junior  to  a  deed  of 
tmst,  under  which  the  property  was  about  to 
be  sold,  entered  into  an  agreement  with  the 
other  creditors  and  the  mortgagor,  to  the  ef- 
fect that  if  the  property  sold  for  enough  to 
pay  all  the  claims,  the  trustee  was  to  apply 
the  proceeds  of  the  sale  thereto  and  pay  the 
balance,  if  any,  to  the  debtor,  and  that  if  it 
did  not  sell  for  enough  to  pay  all  the  creditors, 
then  it  was  to  be  bid  in  by  one  of  them  in  trust 
for  all,  to  be  afterward  sold  to  the  best  advan- 
tage to  pay  their  claims  —  all  of  the  creditors  to 
contribute  pro  rata  to  pay  off  the  trust  deed,  in 
order  to  be  entitled  to  the  benefit  of  the  agree- 
ment, it  was  held,  that  the  mortgagee  was  not 
entitled  to  any  preference  over  the  other  cred- 
itors. Sitter  et  al.  v.  J)oerr  et  al.,  25  Iowa, 
121. 

114.  To  discharge  mortgage.  The  mortgagor, 
of  real  estate,  the  mortgagee,  and  a  purchaser  of 
the  mortgaged  premises,  entered  into  an  agree- 
ment, by  the  terms  of  which  the  mortgagee  was 
to  release  the  mortgaged  premises  from  the 
operation  of  the  mortgage,  upon  the  mortgagors' 
lebuildlng  upon  other  land,  a  mill  received  by 
them  as  the  consideration  of  the  sale  of  the 
mortgaged  premises  from  the  purchaser,  putting 
the  same  in  good  running  order,  and  executing  a 
mortgage  thereon  to  the  mortgagee  in  lieu  of  the 
other  mortgage;  the  purchaser  agreeing  with 
the  mortgagors  to  set  up  the  engine  and  put  it 
in  running  order,  and  they  agreeing  with  him 
to  have  the  mortgage  discharged  from  the  premi- 
ses purchased  by  him,  when  this  was  done.  The 
purchaser  performed  his  part  of  the  agreement, 
but  the  mortgagor  failed,  and  refused,  after  the 
mill  was  put  in  a  good  running  condition,  to  exe« 
cute  to  the  mortgagee  a  mortgage  thereon  in  lieu 
of  the  other  mortgage.  HeLd,\.  That  as  between 
the  purchaser  and  the  mortgagee  the  rights  of 
the  latter  were  not  affected  by  the  failure  of  the 
mortgagors  to  perform  their  agreement ;  2.  That 
the  mortgagors  were  liable  in  damages  to  the 
purchaser  for  the  breach  of  their  agreement  to 
discharge  the  mortgaged  premises.  Beeson  v. 
Huni  et  al.,  26  Iowa,  439. 

116.  For  assignment  of  Judgment.  An  agree- 
ment to  pay  one-half  the  face  of  a  judgment 
assigned  to  the  promissor  is  an  agreement  to  pay 
one-half  the  sum  for  which  the  judgment  was 
rendered,  excluding  the  interest  accrued  thereon. 
Osgood  V.  Bringdf,  82  Iowa,  265. 


116.  For  the  payment  of  bounty.  A  resolu- 
tion of  the  board  of  supervisors,  offering  a 
bounty  to  each  volunteer  enlisting  in  the  mili- 
tary service  to  the  credit  of  the  county,  "  under 
the  present  call,  or  to  fill  any  call  that  might 
thereafter  be  made,"  is  unlimited  as  to  the  time 
of  enlistment  or  as  to  the  calls  under  which 
made.  The  fact  that  one-half  the  bounty  was  to 
be  paid  at  a  fixed  date  would  nota'ffectthe  rule. 
Sawert  v.  Page  County,  32  Iowa,  530. 

117.  Nor  would  the  fact,  that  no  distinct  quota 
was  specifically  assigned  to  the  county  affect  the 
right  of  a  claimant  to  recover,  if  each  township 
had  assigned  to  it  the  number  of  men  necessary 
to  be  furnished  by  it,  and  the  enlistment  in 
question  was  credited  ^to  a  particular  township. 
Ibid. 

118.  The  board  of  supervisors  of  Soott  county, 
on  the  fifth  day  of  July,  passed  a  resolution 
offering  a  bounty  to  volunteers  to  fill  the  quota 
of  the  county  under  a  call  of  the  president  for 
troops.  On  the  following  day  the  board  passed 
another  resolution  to  carry  the  first  one  into 
effect,  and  appointed  a  committee  lor  that  pur- 
pose, who  were  directed  not  to  pay  any  bounty 
to  any  volunteer  for  any  precinct  or  sub-district 
of  the  county,  after  its  quota  under  said  ball  had 
been  filled.  It  turned  out  that  no  quota  was 
due  from  the  county.  Held,  that  the  two  resolu- 
tions were  to  be  taken  together  as  forming  the 
promise  of  the  county,  and  that  a  volunteer 
enlisting  after  the  passage  of  the  last  resolution, 
and  who  was  never  authorized  to  receive  any 
bounty  by  the  committee,  was  not  entitled  to 
recover  the  same  of  the  county.  Keough  v.  The 
CourUy  of  Scott,  25  Iowa,  567. 

119.  The  board  of  supervisors  of  Scott  county 
passed  resolutions  offering  a  bounty  to  volun- 
teers, and  appointing  a  committee  to  act  in  the 
premises,  who  were  directed  not  to  pay  any 
bounty  to  any  volunteer  for  any  precinct  or 
sub-district  of  the  county  after  its  quota  under 
a  certain  call  for  troops  had  been  filled.  Held 
that  a  person  enlisting  would  be  entitled  to  the 
bounty  offered,  though  it  should  afterward  turn 
out  that  no  quota,  was  in  fact,  due  from  the 
county  at  the  time  of  his  enlistment,  if  the 
committee  thus  appointed  had  determined  or 
believed  that  there  toae  a  deficiency,  and  were 
proceeding  upon  that  hypothesis.  Keough  v. 
Scott  County,  28  Iowa,  337. 

120.  That  a  soldier  would  have  enlisted  in 
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the  service  of  the  United  States,  without  the 
inducement  of  a  bounty  offered  by  a  county  to 
all  who  should  enlist  therefrom,  constitutes  no 
defense  to  a  recovery  in  an  action  therefor 
against  the  county,  and  evidence  to  that  effect 
is,  therefore,  inadmissible  in  such  action.  Ibid, 

121.  Oontraots  ibr  the  oonstruotion  of  build- 
ings:  oontamporaneouB  agreemente.  On  June 
1, 1857,  the  county  court  of  Bremer  entered  into 
a  contract  with  B.  and  L.  for  the  erection  of  a 
court-house  for  said  county,  in  which  it  was  pro- 
vided :  "  Said  house  to  be  agreeable  to  the  draft, 
plan  and  specifications  now  on  file  in  the  office 
of  the  county  judge,  *  *  *  and  which 
plan  and  specifications  to  be  taken  as,  and  are 
hereby  made,  a  part  of  the  contract,  and  to  be 
observed  in  each  and  every  particular,  as  though 
herein  written.  *  *  *  The  county  judge, 
or  his  superintendent,  shall  have  the  privilege 
of  making  any  alterations  they  may  deem  proper," 
etc.  On  the  27th  of  July,  1857,  the  county  hav- 
ing a  controversy  with,  and  an  action  pending 
against,  one  H.,  adjusted  the  same,  the  said  H. 
executing  his  promissory  note  payable  to  said 
contractors  "  on  or  before  the  court-house  in  and 
for  the  county  of  Bremer,  State  of  Iowa,  is  com- 
pleted ; "  and  on  the  same  day  the  county  judge 
executed  in  writing  his  agreement  to  dismiss 
the  pending  suit  against  U.,  in  which  it  was 
recited  as  consideration  "  that  the  said  H.  has 
this  day  given  his  promissory  notes  payable  to  B. 
&  L.,  for  the  use  of  said  county  ;  *  .»  *  one 
for  one  thousand  dollars,  payable  when  the  court- 
house is  completed  according  to  the  plan  and 
specifications  on  file  in  the  office  of  the  county 
iudge  of  Bremer  county."  Held,  1.  That  the 
recital  of  consideration  in  the  agreement  exe- 
cuted by  the  county  judge  did  not  control  the 
terms  of  the  note;  2.  That  if  the  court-house 
was  completed  substantially  as  required  by  the 
plans  and  specifications,  and  was  accepted  by  the 
board  of  supervisors  acting  in  good  faith,  the 
holder  of  the  note  was  entitled  to  recover.  Lefy- 
aUy  V.  Harmon* %  Administrator,  20  Iowa,  583. 

122.  Change  of  work.  A  special  contract  for 
work  must  prevail  unless  the  departure  from  it 
has  been  so  great  and  general  as  to  render  it 
impossible  to  connect  the  contract  with  the 
work,  or  to  determine  to  what  part  of  the  work 
the  contract  can  apply.  Hummer  et  at.  v.  Lock- 
tjjood,  8  G.  Gr.  90. 

123.  Bxtra  work.    Under  a  quantum  meruit 


count  a  party  may  claim  and  recover  for  mate- 
rials furnished  and  work  done,  under  a  spedal 
contract,  where  the  contract  has  been  abandoned, 
or  has  been  fully  performed  on  his  part,  and  the 
purpose  of  the  action  is  to  recover  the  compen- 
sation unpaid ;  but  while  in  such  an  action  he 
may  recover  for  extra  or  additional  work,  not 
specified  in  the  contract,  what  the  same  was 
reasonably  worth,  he  will  be  held  to  the  price 
fixed  by  the  written  contract  for  work  embodied 
in  or  covered  by  it.  Mather  v.  Butler  County, 
28  Iowa.  258. 

124.  The  performance  of  additional  work  by 
the  builder,  not  specified  in  the  written  contract, 
by  reason  of  certain  changes  in  the  building, 
desired  by  the  other  party,  will  not  amount  to 
an  abandonment  of  the  contract,  and  thereby 
enable  the  builder  to  recover  ui>on  a  quantum 
meruit  for  aU  the  work  performed,  regardless 
of  the  price  fixed  by  the  contract.  Ibid. 

126.  Measure  of  damages.  Where,  in  an 
action  to  recover  on  a  contract  for  the  construc- 
tion of  a  building,  the  defense  was  that  the 
work  was  not  done  according  to  the  contract, 
and  damages  were  claimed  by  reason  thereof, 
it  was  held,  that  the  refusal  of  the  court  to 
instruct  the  jury  that  the  measure  of  defendant's 
damages  would  be  what  it  would  cost  to  procure 
the  work  necessary  to  be  done  to  make  the 
building  conform  to  the  contract,  was  not  erro- 
neous.   Smith  db  NeUon  v.  Bristol,  38  Iowa,  24, 

126.  Presumption  as  to  manner  of  work. 
Where  in  such  case  the  ;X)ntract  fails  to  specify 
the  manner  in  which  the  work  is  to  be  done,  it 
will  be  held  as  matter  of  law,  that  it  was  to  be 
done  in  a  workmanlike  manner ;  and  the  fact, 
that  the  price  agreed  to  be  paid  was  grossly 
inadequate,  will  not  modify  the  rule.  Ibid. 

127.  Quantum  meruit.  Nor  would  the  fact 
that  the  defendant  saw  the  work  done  without 
objection,  and  had  been  benefited  thereby,  enable 
the  plaintiff  to  recover  on  the  contract.  His 
remedy  in  such  case  would  be  on  the  quantum 
meruit  for  the  value.  Ibid. 

128.  Written  and  parol  oontract  Where  the 
materials,  work,  time,  and  manner  of  perform- 
ance, are  contained  in  a  special  contract,  but  the 
price  is  not  fixed,  it  is  proper  to  set  forth  the 
contract,  and  seek  to  recover  what  the  services 
and  materials  are  reasonably  worth.  Eiyser  v . 
Weissgerber,  2  Iowa,  468. 
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129.  By  county:  oeaL  Section  108  of  the 
Code  of  1851  *  does  not  apply  to  parol  or  implied 
contracts  entered  into  by  a  county ;  and  the 
words  "  contracts  to  be  formally  executed,"  in 
that  section,  indicate  a  distinction  among  writ- 
ten contracts.  Bing  v.  County  of  Johnson,  6 
Iowa,  265. 

130.  Particular  'nrords:  lamp-posts.  The 
phrase  "  public  posts,"  in  a  contract  for  lighting 
a  city  with  gas,  includes  posts  erected  and  used 
for  the  benefit  of  the  public,  and  is  not  restricted 
to  those  owned  by  the  city.  Da/oenport  G.  L.  cfc 
C.  Co.  V.  Da/f>enport,  13  Iowa,  229. 

131. reaping  maohino.  The  warranty  con- 
tained in  the  contract  of  sale  in  the  present  case 
provided  that  the  machine  in  question  was  "  a 
good  grain  cutting  machine,"  upon  whiqh  two 
experienced  binders  could  bind  as  much  grain  in 
one  day  as  they  could  on  th*e  ground  in  two  ; 
that  it  would  save  one-half  the  labor  in  binding, 
etc.  Held,  that  the  words  "  experienced  bind- 
ers "  meant  those  accustomed  and  competent  to 
do  such  work  in  the  field,  as  grain  is  ordinarily 
cut  and  saved,  and  not'such  only  as  were  expe- 
rienced as  binders  upon  this  particular  kind  of 
machine.  Oammar  <Sb  Prifidle  v.  Borgain,  27 
Iowa,  369. 

132. physiolan,  duties    o£     The   term 

"duties  of  physician,"  as  used  in  a  contract 
between  the  plaintiff,  as  a  physician,  and  the 
board  of  supervisors  of  the  county  of  M.,  for  the 
performance  by  him  of  professional  services  for 
the  paupers  of  said  county  at  the  poor-house 
therein,  was  held  to  include,  in  its  general  and 
ordinary  acceptation,  the  usual  cases  of  surgery 
as  well  as  the  administration  of  medicine. 
Wether  ell  v.  Marion  County,  28  Iowa,  22. 

133.  Warranty  as  to  work  performed  by 
milL  Where  a  party  warranted  a  mill  "  to  do 
good  work,  and  manufacture  an  amount  of 
flour  per  day  equal  to  other  good  mills,  with 
an  equal  number  of  burs  of  similar  dimensions, 
and  having  the  same  quantum  of  motive  power  ; 
it  was  held,  that  the  warranty  was  general,  and 
was  not  limited  to  mills  constructed  upon  the 
same  plan.  MQls,  Homer  d  Co.  v.  Mahon, 
9  Iowa,  484. 

134.  Agreement  to  secure  claims:  trustees. 
The  defendants,  on  the  28th  day  of  November, 

*  Reprinted  as  section  244,  Revision  of  1800, 
and  as  follows : 

Section  244.  a06.)  Deeds  for  the  oonveyance  of 
lands,  and  other  contracts  made  by  the  county  which 


1856,  wrote  a  letter  to  the  plaintiffs,  stating  that 
one  P.  had  placed  in  their  hands  his  entire  prop- 
erty, consisting  chiefly  of  lands,  for  the  purpose 
of  paying  his  debts ;  and  expressed  themselves 
prepared,  and  proposed  to  secure  the  amount  of 
certain  claims,  which  plaintiffs  had  against  P., 
with  interest  at  the  rate  of  ten  per  cent,  if  they 
would  extend  the  time  of  payment  twelve 
months ;  and  referred  to  business  men  as  to 
their  ability  to  secure  the  claims  in  the  manner 
proposed.  On  the  26th  day  of  December,  in 
the  same  year,  they  wrote  to  plaintiffs,  stating 
that  if  the  notes  and  accounts  against  P.,  were 
sent  to  them,  they  would  immediately  have 
them  amply  secured,  and  that  they  would  be 
promptly  paid,  as  they  had  under  their  control 
a  sufficient  amount  of  available  property,  to 
realize  by  the  time  they  become  due.  On  the 
4th  day  of  February,  1857,  they  wrote  to  plain* 
tiffs  a  third  letter,  acknowledging  the  receipt  of 
the  claims,  and  assuring  them  that  they  might 
expect  the  money  about  the   Ist  of  December, 

1857.  Hdd,  that  the  defendants  were  liable 
only  as  trustees,  holding  the  property  of  P.,  for 
the  benefit  of  creditors  ;  and  that  they  were  not 
liable,  individually,  to  plaintiffs  for  the  amount 
of  their  claim.  F.  dh  W.  M.  Faber  <Sb  Co.  v. 
Finch  <&  Crocker,  12  Iowa,  95. 

c.  Contracts  relating  to  lands 

(1)  OcTieraUy. 
136.  nrust:  statute  of  frauds.  Where  M. 
and  H.,  each  claimed  eighty  acres  of  land, 
agreeably  to  original  claim  lines,  and  it  appear- 
ing by  preponderance  of  proof  that  H.  made  an 
arrangement  with  M. ,  by  wliich  the  latter  was 
to  purchase  the  eighty  acres  at  the  land  sales  ; 
that  H.  offered  him  a  sum  of  money  equal  to  his 
portion  of  it,  but  M.  declined  to  receive  it,  say« 
ing  that  he  had  money  enough,  and  that  he 
would  purchase  the  land,  and  call  for  the  money 
when  he  wanted  it ;  that  M.  purchased  the  land 
accordingly  in  his  own  name,  and  H.,  depending 
upon  the  arrangement  with  him,  made  valuable 
improvements  upon  his  portion  of  it,  within 
the  presence  and  knowledge  of  M.,  who  had 
both  before  and  since  the  purchase  recognized 
the  right  of  U.,  and  had  expressed  a  desire  to 
purchase  his  portion  of  the  eighty  acres ;  and 
that  H.  had  also  tendered   the  amount  of  the 

are  to  be  formally  executed,  shall  be  in  the  name  of 
the  county,  executed  try  the  ctmntyjudae  in  hia  official 
capacity.,  and  acknoioledoed  by  him,  and  have  the  county 
seaJLaffixed. 
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purchase-money  and  interest,  since  the  pur- 
chase and  before  the  suit  was  commenced,  with 
a  deed  for  M.  to  execute,  but  he  refused  to  re- 
ceive the  one  or  execute  the  other.  Held,  that 
as  H.  had  deposited  the  amount  of  the  purchase- 
money  and  interest  in  court  for  M.,  that  the 
former  was  entitled  to  a  decree  against  the 
latter  for  the  portion  of  the  land  which  he  origi- 
nally claimed  ;  also  held,  that  H.  was  entitled  to 
this  recovery,  although  the  facts  proved  did  not 
fully  come  up  to  the  facts  alleged  in  the  bill ; 
also  ?uld,  that  the  facts  established  would  take 
the  case  out  of  the  statute  of  frauds  for  the 
advancement  of  equity ;  and  also  held,  that  M. 
might  properly  be  regarded  as  the  agent  or 
trustee  of  H.  In  the  transaction.  McCoy  v. 
Hughee,  1  G.  Gr.  870. 

136.  Resenration.  Where  a  grantor  reserved 
a  house,  rails,  etc.,  which  were  on  a  strip  ten 
rods  wide  and  one  hundred  and  sixty  rods  long, 
on  the  west  side  of  the  quarter  section  of  land 
sold,  but  the  house,  etc.,  was  afterward  found 
to  be  a  short  distance  east  of  the  ten-rod  strip, 
it  was  held  that  the  grantor  was  entitled  to  the 
house.     Oaveny  v.  Ilinton,  2  G.  Qr.  344. 

137. ▼axiance  in  description.  The  grantor 

of  real  estate,  in  a  contract  of  sale  of  a  certain 
tract  of  land,  reserved  twenty  feet  of  stone  coal 
running  east  and  west  through  the  same.  In 
the  deed  tendered  to  the  purchaser,  this  reser- 
vation was  described  as  "  a  strip  or  belt  of  stone 
coal  twenty  feet  wide,  and  running  through  or 
across  said  tract  in  an  easterly  or  north-easterly 
direction,  conforming  to  the  course  of  the  coal 
vein."  Held,  that  the  description  in  the  deed 
was  essentially  different,  and  more  extensive 
than  that  set  out  in  the  contract  of  sale.  Fe'r- 
ran  v.  Sturgeon,  10  Iowa,  586. 

138.  Oonfltruotion  of  title  bonds:  severable 
oonditions :  election  of  vendee.  A  bond  for  the 
conveyance  of  real  estate  stated  the  terms  and 
conditions  substantially  as  follows :  1.  That 
the  vendees  had  made  the  vendors  certain  notes, 
for  different  sums  and  maturing  at  different 
dates,  all  bearing  ten  per  cent  interest ;  that 
accruing  on  two  of  them  to  be  paid  annually, 
in  advance;  2.  That  they  had  paid  him  the 
sum  of  $764,  the  receipt  of  which  is  acknowl- 
edged ;  8.  Vendees  were  to  pay  all  taxes  and 
charges  that  might  accrue  against  the  lots ; 
4.  The  vendors  undertook,  if  the  said  notes  and 
interest  thereon  should  be  paid  on  or  before 


the  time  they  may  respectively  mature,  and  if 
all  the  taxes  should  be  paid,  whenever  called 
upon  afterward,  to  convey  by  deed  of  general 
warranty  the  property  described ;  but  if  the 
said  notes,  and  interest,  and  taxes  accruing 
were  not  paid,  then  the  contract  was  to  be  void, 
and  the  vendor  reserved  the  right  to  re-enter 
upon  said  premises ;  5.  "  And  I  do  further  agree 
upon  payment  to  me  of  $2,000,  to  make  a  deed 
to  lot  number  three  (3),  and  upon  payment  of 
$500  for  each  lot,  I  agree  to  make  a  deed  to 
either  or  any  of  lots  one,  two,  three,  four  and 
five  (1,  2,  8,  4  and  6),  and  upon  the  payment 
of  $290.07  for  each  lot,  I  agree  to  make  a  deed 
of  either  or  any  of  the  remaining  lots  above 
described  to  "  said  g^rantees,"  or  their  assigns,  at 
their  own  expense.  Held,  1.  That  after  the 
payment  of  any  of  the  sums  named  in  the  last 
clause  or  stipulation  of  the  contract,  the  vendees 
might  elect  to  take  the  proper  specific  lot  or 
lots ;  and  that  after  such  election  and  notice 
thereof  to  the  vendor,  they  would  not  be  in 
default  by  mere  non-payment  without  an  elec- 
tion and  notice ;  2.  That  the  sum  paid  when  the 
contract  was  entered  into  should  be  estimated 
with  those  afterward  paid  in  determining 
whether  any  one  of  the  several  amounts  upon 
the  payment  of  which  the  vendee  wa^  entitled 
to  a  conveyance,  had  actually  been  made ; 
8.  That  the  vendee  having  paid,  in  the  aggre- 
gate, more  than  the  sum  of  $2,000,  but  having 
failed  to  notify  the  vendor  of  his  election  to 
take  a  conveyance  of  lot  three  (8),  before  suit 
was  brought,  was  entitled  to  a  conveyance  upon 
the  payment  of  the  costs,  and  the  taxes  and 
charges  thereon.  McCraney's  Executrix  v.  Griffin 
et  al.,  13  Iowa,  313. 

139.  Mutuality:  forfeiture.  A  being  war 
rantee  of  a  land  warrant  sold  it  to  B,  who  sent 
it  with  others  to  C,  to  be  located  on  contract. 
On  the  28d  March,  1852,  C  entered  into  a  con- 
tract with  D,  and  at  his  request  located  the 
warrant  on  one  hundred  and  sixty  acres  of  land. 
He  also  gave  to  D  a  bond  in  his  own  name 
covenanting  to  make,  or  procure  to  be  made,  a 
deed  for  the  premises,  and  reciting  that  D 
should  execute  a  note  to  E  in  payment  for  the 
warrant.  On  the  20th  of  September,  1852,  A 
executed  to  B  a  title  bond  for  the  premises, 
covenanting  to  convey  the  same  on  or  before 
the  12th  January,  1858,  provided  B  should,  on  or 
before  that  date,  pay  to  him  the  sum  of  $160. 
Before    date  of    payment  A   died,  and    there 
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was  no  one  to  whom  payment  ooold  be  made, 
until  after  the  debt  became  due,  when  E  was 
appointed  administrator.  Thereafter  D,  not 
knowing  that  the  title  was  in  A,  and  supposing 
it  to  be  in  B,  filed  his  bill  for  specific  perform- 
ance of  the  contract  made  by  C,  in  October,  1854. 
In  the  proceeding  thus  commenced,  a  decree 
was  rendered  in  favor  of  D  and  against  fi  for 
the  conveyance  of  the  land.  Afterward  D  filed 
his  bill  in  the  same  court  against  B  and  the 
heirs  and  administrator  of  A  for  specific  per- 
formance of  the  contract  between  A  and  B, 
alleging  a  tender  of  money  to  E,  administrator, 
and  that  the  money  due  B  had  been  paid  into 
the  court :  It  was  held,  1.  That  under  the  decree 
against  B»  D  stands  in  the  place  of  B,  and  can 
claim  a  performance  of  the  contract  between  A 
and  B  ;  2.  The  covenants  of  the  bond  from  A  to 
B  were  mutual  and  dependent,  and  neither 
strictly  a  condition  precedent ;  8.  That  the  pay- 
ment of  money  on  the  part  of  B  was  prevented 
by  the  death  of  A,  and  this  being  the  act  of  God, 
saved  the  forfeiture.  Barron  v.  JSaston,  8 
Iowa.  76. 

140.  Breach  of  contract:  measure  of  damages. 
On  the  29th  of  June,  1841 ,  A  executed  a  title  bond 
to  B,  conditioned  that  he  should  forward  a  good 
title  to  certain  lands  on  his  arrival  in  Pennsyl- 
vania. A  died  in  August,  1841,  without  making 
the  conveyance  required  by  the  bond,  G  became 
administrator  of  the  estate  of  A,  as  public 
administrator,  and  on  the  16th  of  November 
following  D  was  substituted.  G  was  sued  on 
the  covenants  of  the  bond.  Held,  1.  That  no 
action  could  be  maintained  against  the  admin- 
istrator at  the  time  the  suit  was  brought ; 
2.  That  A  having  died,  and  before  a  breach  of 
the  covenant,  B  should  proceed  by  a  bill  for  a 
specific  performance ;  8.  That  in  an  action  on 
the  title  bond  the  measure  of  damages  was  the 
value  of  the  land  ascertained  by  the  considera- 
tion paid  and  interest.  Stewart,  admr.,  v.  Noble, 
1  G.  Qr.  26. 

141.  When  the  performance  of  a  contract  for 
the  conveyance  of  real  estate  is  delayed  by  rea- 
son of  the  vendor's  inability  to  perform  on  his 
part,  the  vendee  will  be  entitled  to  compensation 
for  the  depreciation  in  the  value  of  such  prop- 
erty during  the  delay.  Aliter,  when  the  delay 
does  not  arise  from  that  cause.  MtUlin  v. 
Boomer,  11  Iowa.  860. 

142.  The  legal  effect,  as  a  general  rule,  of 
contracts  to  make  title  or  deliver  a  deed  to  land 


under  a  contract  of  foreclosure,  is  that  the 
vendor  shall  make  not  only  a  good  deed  but  a 
good  title.  Gases  in  which  the  vendee  appears 
to  bo  purchasing  the  vendor's  title,  such  as  it 
may  be,  are  exceptions  to  the  rule.  Shreek  v. 
Pierce  et  al.,  8  Iowa,  850. 

143.  Contract  for  zight  of  "nray:  easement. 
A  contract  for  the  purchase  of  a  strip  of  land  for 
a  right  of  way  was  substantially  as  follows : 
Received  of  G.  $25  in  full  for  twenty-two  feet, 
as  an  outlet,  on  the  north  side  of  [here  describ- 
ing the  premises] ;  and  if  I  should  fail  to  make 
title  to  the  said  land,  I  bind  myself  to  refund 
said  $25  to  said  G.,  retaining  interest  for  use  of 
said  road.  Held,  1.  That  the  obvious  intent  of 
the  contract  was  to  limit  the  vendor's  liability 
in  case  he  was  unable  to  make  title  to  the  land, 
and  that  it  was  not  optional  with  him  to  revoke 
the  easement  and  refuse  to  convey,  by  refund- 
ing the  money  received ;  2.  That  the  right  con- 
tracted for  was  an  easement  as  distinguished 
from  a  license,  and  not  revokable,  and  parol 
evidence  that  it  was  the  vendor's  intention  to 
confer  a  personal  privilege  upon  the  vendee, 
revokable  at  the  will  of  the  vendor,  was  inad 
missible  to  change  the  legal  effect  of  the 
instrument.     Wetherell  v.  Brdbet,  28  Iowa,  586. 

144.  Failure  of  vendor's  title :  election  of 
vendee.  It  was  further  Tield,  that  although  the 
vendor  had  not  yet,  and  might  never  acquire  a 
perfect  title,  yet  if  the  vendee  was  satisfied 
with,  and  would  rather  take  it  without  war- 
ranty than  wait  and  have  a  return  of  the 
consideration  moi^ey,  if  the  vendor's  title  should 
fail,  then  he  was  entitled  to  a  decree  for  the 
execution  of  the  contract  accordingly.  IMd, 

146.  Basement:  implied  grant.  It  would 
seem,  as  the  private  way  in  question  was  a 
visible  easement  attached  to,  and  enjoyed  in 
connection  with  the  farm  of  the  vendee  which 
it  accommodated,  that  it  passed  by  implication 
as  an  incident  to  the  grant  of  such  farm  by  the 
vendee  to  a  purchaser,  and  that,  therefore,  no 
formal  assignment  of  the  contract  would  in  such 
case  be  necessary  to  vest  such  purchaser  with 
the  right  of  his  grantor  in  such  way.  Ibid. 

146.  Ratification.  Where  persons  claiming 
an  interest  in  real  estate,  do  not  join  in  a  con- 
tract for  the  sale  thereof,  made  by  another,  but 
subsequently  unite  in  the  execution  of  a  deed 
for  the  premises,  made  pursuant  to  and  in  ratifi- 
cation of  such  contract,  such  ratification  relates 
back  to  the  execution  of  the  contract,  and  gives 
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to  it  the  same  force  and  effect  as  if  thej  had 
signed  it  when  it  was  made.  Sackett  v.  Osborn 
et  al,,  26  Iowa,  146. 

147.  Representatioiia :  action.  The  grantor 
of  lands  agreed  with  the  grantee  that  if  they 
were  not  in  qaantity  or  value  as  represented,  he 
would  make  good  to  him  the  difference  in 
money  ;  and  the  grantee  brought  suit  upon  the 
contract,  and  for  damages  for  the  tort ;  held, 
that  the  grantee  may  recover  upon  the  contract, 
without  establishing  his  right  to  recover  on  the 
tort.    Chimes  v.  Martin,  10  Iowa,  847. 

148.  False  representatioiia.  To  entitle  the 
purchaser  of  real  estate  to  recover  for  false 
representations,  made  by  the  vendor  in  the  con- 
tract of  sale,  it  must  be  made  to  appear  that 
they  were  made  with  a  knowledge  that  they 
were  false.  Holmes  v.  Clarke,  10  Iowa,  433; 
Gates  V.  Reynolds,  13  Iowa,  2. 

149.  To  entitle  a  vendee  to  recover  of  his 
vendor  of  real  estate  damages  sustained  by 
representations  as  to  the  quantity  of  the  land 
conveyed,  it  must  be  established  that  the  repre- 
sentations were  false ;  that  the  defendant  knew 
that  they  were  false ;  and  that  plaintiff  was 
deceived  thereby.  HaUam  v.  Todhunter,  24 
Iowa,  166. 

160.  An  instruction  which  ignored  the  fraud, 
and  placed  the  right  to  recover  upon  a  false 
representation  merely,  was  lUld  to  have  been 
properly  refused  Ibid. 

161.  In  a  case  where  both  parties  had  acted 
under  a  mistake,  plaintiff  would  have  an  easy 
and  full  remedy  in  equity.  Ilolmes  v.  Clark, 
supra  ;  May  v.  Snyder,  22  Ibid.  525. 

162.  A  vendee  cannot  recover  of  the  vendor 
for  damages  by  reason  of  false  representations, 
when  it  is  not  alleged  or  proved  that  the 
representations  were  known  by  the  party  mak- 
ing them  to  be  false,  or  when  it  appears  that 
the  damages  sustained  are  contingent  and  not 
actual.  Kimmatis  v.  Chundler  <&  Loekhart,  13 
Iowa,  327. 

163.  Damages  for  false  representations.  The 
purchaser  of  real  estate  cannot,  in  an  action 
against  the  vendor,  recover  as  damages,  for  false 
and  fraudulent  representations  made  by  such 
vendor  in  the  contract  of  sale,  the  amount  of 
the  money  value  of  the  consideration  received 
by  such  vendor,  when  it  is  not  shown  that  the 
plaintiff  has  offered  to  rescind  the  contract  by 
placing  the  parties  in  statu  quo.  Gates  v.  Bey- 
nolds,  13  Iowa,  1. 


164. 


measure  of.    In  an  action  for  false 


representations  as  to  the  quality  of  the  land,  if 
the  contract  has  not  been  rescinded,  or  the 
plaintiff  has  not  offered  to  rescind,  the  measure 
of  damages  is  the  difference  between  the  actual 
value  of  the  land  purchased  and  its  value  as  it 
was  represented  by  the  vendor.  Gates  v.  Bey- 
nolds,  13  Iowa,  1 ;  Moberlyv.  Alexander,  19  Ibid. 
162 ;  Hahn  v.  Cummings,  8  Ibid.  583  ;  Likes  v. 
Boer,  8  Ibid.  869. 

166.  In  an  action  for  damages,  sustained  by 
false  representations  as  to  the  quantity  of  land 
conveyed,  the  measure  of  damages  is  the  con- 
tract price  per  acre  with  interest  thereon,  for 
the  amount  of  the  deficit.  HaUam  v.  Todhunter, 
24  Iowa,  166. 

166.  In  an  action  for  damages,  sustained  by 
reason  of  false  representations  made  in  negotia- 
tion for  an  exchange  of  lands,  it  was  held  com- 
petent to  prove  what  estimate  was  placed  upon 
the  property  received  by  the  defendant,  and  the 
property  transferred  to  the  plaintiff  at  the  time 
the  contract  was  made.  Ibid. 

167.  Joint  ownemhipw  In  a  contract  for  the 
sale  of  real  estate,  the  vendee  agreed  to  pay  the 
vendor  for  the  undivided  half  of  the  amount 
paid  for  the  property  purchased,  and  for  the 
improvements  thereon,  and  for  the  improve- 
ments to  be  made  thereon ;  and  it  was  further 
mutually  agreed  that  the  title  to  a  portion  of 
said  property  should  remain  in  the  vendor,  so 
long  as  the  parties  should  so  agree,  that  it 
should  be  sold  for  the  benefit  of  both  parties, 
and  the  profits  divided ;  and  that  in  case  the 
parties  should  require  a  division  of  the  lots,  the 
vendor  should  make  deeds  conveying  to  each  of 
the  vendees  his  proportion  of  the  property 
remaining  unsold,  the  division  to  be  made  in  an 
equitable  manner,  and  as  should  then  be  agreed 
upon.  Held,  that  the  contract  contemplated  a 
joint  ownership  of  the  property,  and  did  not 
constitute  the  parties  copartners.  Munson  v. 
Sears  et  al.,  12  Iowa,  73. 

168.  Condition  against  assignment  Where 
a  contract  for  the  sale  of  real  estate  stipulated 
that  no  assignment  of  the  premises  should  be 
valid  unless  the  same  should  be  indorsed  on  the 
contract  and  countersigned  by  ihe  vendor,  it 
was  held,  that  this  provision  being  for  the 
benefit  of  the  vendor,  he  alone  could  insist 
upon  its  enforcement,  or  object  that  an  assign- 
ment was  void  because  it  was  not  complied  with. 
Wilson  V.  Beuter  et  al.,  29  Iowa,  176. 
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169.  General  role  of  oonstruction  applied 
to  oontract  to  convey  mining  interesta.  In 
construing  a  contract  and  for  the  purpose  of 
getting  at  the  intention  of  the  parties,  their 
situation  and  all  the  circumstances  surrounding 
the  transaction  may  be  considered.  Carhett, 
admr,,  v.  BerryhUl,  20  Iowa,  157. 

160.  A  oontract  for  the  sale  and  the  convey- 
ance of  an  interest  in  certain  mining  property 
in  Montana  territory,  after  stating  the  fact  of 
sale,  its  terms,  and  a  description  of  the  property, 
stipulated,  that  upon  the  payment  of  certain 
notes,  given  for  the  purchase-money  by  the 
vendees,  the  vendor  would  execute  to  them  "  a 
good  and  sufficient  deed"  for  the  property. 
The  title  to  the  property  afterward  became  lost, 
and  the  claims  abandoned,  by  the  failure  of 
those  interested  therein  to  keep  alive  the  same 
by  working  them  in  accordance  with  the 
miners'  rules  in  that  region.  Held,  it  appear- 
ing, under  the  application  of  the  above  rule, 
that  the  parties  only  intended  the  sale  and  con- 
veyance of  a  mere  possessory  right  or  miners* 
claim,  that  the  covenant  to  convey  contained  in 
the  contract  did  not  amount  to  a  warranty  of 
title ;  that  the  vendor  thereunder  was  only 
bound  to  execute  a  deed  for  the  interest  he 
possessed  at  the  time  of  the  contract ;  that  he 
was  not  bound  to  protect  and  keep  alive  his 
interest  in  the  claim  by  having  the  same 
worked  in  accordance  with  the  miners'  rules ; 
and  that  the  loss  of  the  title,  by  reason  of  the 
failure  of  the  vendees  and  others  interested  to 
thus  keep  it  alive,  constituted  no  defense  to  an 
action  on  the  notes  given  for  the  purchase- 
money.  Ibid. 

161.  A  parol  oontract,  for  the  sale  of  lands 
where  possession  is  taken  thereunder  or  a  por- 
tion of  the  purchase-money  paid,  is,  under  the 
provisions  of  the  statute  (Rev.  I860,  g  4008; 
Code  of  1873,  §  8665),  valid  and  binding.  Bald- 
win  V.  Thompson,  15  Iowa,  504,  and  cases  re- 
ferred to  in  title.  Statute  of  Fkauds. 

162.  Agreement  for  release  of  interest  in 
lands:  conveyance.  Contract  in  substantially 
the  following  form :  "  This  agreement,  entered 
into  on,  etc.,  between  Robert  Robinson  and 
Johnston  Robinson,  of  the  first  part,  and  Libbie 
Robinson,  widow  of  Anthony  Robinson,  deceased, 
and  S.  C.  B.,  administrator  of  said  deceased,  of 
the  second  part,  witnesseth  :  That  whereas  the 
said  parties  of  the  second  part  claim  of  the  said 
Robert  Robinson  a  share  of  the  personal  prop- 

29 


erty  held  by  him  and  the  said  deceased  on  the 
farm  and  premises,  occupied  by  them  previous 
to  the  death  of  said  Anthony,  and  also  said 
widow  claims  an  interest  in  the  real  estate  occu- 
pied by  said  parties  previous  to  the  death  of 
said  Anthony.  Now,  in  order  to  settle  all  mat- 
ters between  said  parties,  it  is  hereby  agreed 
that  the  said  parties  of  the  first  part  shall  pay 
to  the  said  Libbie  the  sum  of  $1,000,  on,  etc. ; 
and  the  said  parties  of  the  first  part  are  to  pay 
all  debts  and  demands  against  the  said  Anthony 
Robinson,  deceased,  except,  etc.,  and  all  taxes 
on  the  land  and  personal  estate  held  by  said 
deceased  and  said  Robert  previous  to  said 
Anthony's  death.  And  the  said  parties  of  the 
second  part,  in  consideration  of  the  payment  of 
the  amount  aforesaid,  hereby  release  and  relin 
quish  all  claims  and  demands  against  the  said 
Robert,  and  also  against  the  personal  and  real 
property  now  held  and  possessed  by  said  Robert, 
or  heretofore  held  and  possessed  by  said 
Anthony,  or  by  him  and  the  said  Robert,  jointly 
or  otherwise,  except  only  such  part  of  the  per 
sonal  property  as  is  now  in  possession  of  the 
said  widow  and  administrator,  or  either  of  them, 
which  they  are  to  retain."  It  was  urged  on 
demurrer  to  the  petition  alleging  the  foregoing 
facts  that  the  contract  showed  on  its  face  that 
said  widow  relinquished  to  said  Robert  only  ai; 
equitable  interest,  which  she  claimed  to  have 
in  the  farm  and  premises  occupied  by  said  Rob- 
ert and  Anthony  jointly,  previous  to  the  death 
of  the  latter.  It  was  alfio  urged  that  no  land  of 
which  she  was  the  owner  passed  by  force  of  the 
contract  to  said  Robert.  Held,  1.  That  by  the 
natural  construction  of  the  contract,  it  covered 
the  interest  to  which  the  said  widow  succeeded 
in  the  lands  of  her  late  husband,  which  we're 
possessed  and  occupied  by  him  solely,  as  well  as 
in  those  owned  by  her  husband  and  the  said 
Robert  jointly ;  2.  That  the  instrument,  as 
between  the  parties,  operated  as  a  quit-claim 
conveyance  of  the  widow's  interest  therein 
Robinson  v.  GovXd  db  Oould,  30  Iowa,  185. 

(2)  Where  time  is  t?is  essence  of  and  contra. 

163.  General  rules.  Unless  the  parties  have 
expressly  treated  time  as  the  essence  of  the  con 
tract,  or  unless  it  necessarily  follows  from  the 
nature  and  the  circumstances  of  the  contract,  in 
equity,  it  will  not  be  so  deemed.  Matthews  v. 
OiUiss,  1  Iowa,  242 ;  Young  v.  Daniels,  Z  Ibid.  126. 
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164.  In  equity,  it  is  not  necessary  that  a  party 
should  show  a  strict  legal  compliance  with  the 
terms  of  his  contract,  unless  the  non-complianc-e 
goes  to  the  essence  of  the  contract.  Ibid. 

166.  Parties  may  make  time  the  essence  of 
a  contract  for  the  sale  of  real  estate  ;  and  in 
such  case,  they  must  be  held  to  a  strict  compli- 
ance in  time,  to  the  same  extent  as  they  are  to 
any  other  essential  part  of  the  agreement. 
Davis  V.  Stevens,  3  Iowa,  158. 

106.  Time  is  a  circumstance  of  decisive 
importance  in  contracts  for  the  purchase  of  real 
estate ;  and  is  always  to  be  regarded  as  the 
essence  of  the  contract,  whenever  the  parties 
have  so  stipulated  in  the  agreement.  Armstrong 
V.  Pier  son,  5  Iowa,  817 ;  Oarretson  v.  Vanloon, 
8  G.  Gr.  128. 

167.  It  is  competent  for  parties  in  an  agree- 
ment for  the  sale  of  real  estate  to  make  time  of 
performance  the  essence  of  the  contract,  and  to 
provide  for  a  forfeiture  of  all  rights  in  the 
event  of  a  failure  on  the  part  of  the  vendee  to 
perform  as  stipulated.  Prince  v.  Griffin  et  cU., 
27  Iowa,  514. 

168.  The  general  rule  as  to  forfeiture  of  con- 
tracts for  the  conveyance  of  real  estate,  when 
time  is  made  the  essence  of  the  same,  does  not 
apply  to  contracts  for  reconveyance  of  property 
conveyed  by  an  absolute  deed  to  secure  the  pay- 
ment of  a  debt.  IfuU  v.  McCall  et  al.,  13  Iowa, 
467. 

169.  Oases  in  which  time  in  held  to  be  of 
the  essence :  claim  on  public  lands.  The  com. 
plainant  purchased  a  claim  on  the  land  in 
1840,  and  continued  in  possession  until  1850, 
most  of  the  time  by  himself  and  his  tenants. 
In  1846,  being  unable  to  enter  the  land,  he 
caused  the  respondent  to  enter  it.  Tlie  parties 
entered  into  an  agreement  or  lease,  on  the  10th 
of  October,  1846,  by  which  the  respondent  leased 
the  land  to  the  complainant  for  the  term  of 
three  months,  and  the  latter  agreed  to  pay  all 
taxes,  and  a  rent  of,  $10  at  the  expiration  of 
the  term,  and  to  yield  possession.  The  lease 
further  provided  as  follows :  "  And  the  said 
Livermore  agrees  that  if  the  said  Usher  shall 
pay  the  further  sum  of  $100,  in  land-office 
money,  then  he  will  make  the  said  Usher  a 
quit-claim  of  said  land  and  warrant  against 
his  own  acts,  all  said  money  to  be  paid  at  the 
expiration  of  this  lease;  and  it  is  expres3ly 
understood  that  if  either  party  shall  not  keep 
all  the  covenants  aforesaid,  then  the  above  is  to 


be  forfeited."  The  bill  alleged  that  the  trans- 
action was  a  loan  of  money  ;  and  it  was  agreed 
that  the  latter  should  enter  the  land  and  take 
the  title  in  his  own  name,  for  the  purpose  of 
securing  the  repayment  of  the  money.  This 
was  denied  by  the  answer,  ffeld,  1,  That  time 
was  of  the  essence  of  the  contract ;  2.  That  to 
give  the  contract  any  validity,  after  the  time 
prescribed,  at  least,  if  not  before,  there  should 
be  a  power  of  enforcing  it  against  the  complain- 
ant, as  well  as  against  the  respondent.  JTsher 
V.  Livermore,  2  Iowa,  117. 

170.  Agreement  to  pay  taxes.  In  an  agree- 
ment for  the  sale  of  land,  which  provided  as 
follows :  "  But  should  the  taxes,  and  the  note 
above  described,  not  be  paid  by  the  time  they 
become  due,  then  I  reserve  the  right  to  sell  the 
above-described  land  at  any  time  thereafter,  to 
any  person  or  persons,"  time  is  of  the  essence 
of  the  contract.  Tomlinson  v.  Smith  et  al.,  2 
Iowa,  89. 

171.  A  sale  of  land  was  on  condition  that 
the  grantee  should  pay  promptly,  "  time  being 
of  the  essence  of  the  contract,"  the  balance  of 
the  purchase-money.  The  vendor  retained  the 
privilege,  upon  the  failure  of  the  vendee  to  pay, 
to  enter  upon  the  land,  at  his  option,  after  the 
maturity  of  the  notes  given  for  the  purchase- 
money.  The  vendor  declared  the  contract  for- 
feited, and  canceled  the  notes.  It  was  held^ 
that  time  was  of  the  essence  of  the  contract,  and 
that  the  power  to  declare  the  forfeiture  existed. 
Tomlinson  v.  Smith  et  al.,  2  Iowa,  80 ;  Shato  v. 
Brown,  13  Ibid.  508. 

172.  Oases  in  which  time  is  held  not  to  be  of 
the  essence.  Where  a  contract  for  the  sale  of 
real  estate  provides  that  the  purchaser  is  to  pay 
one-half  of  the  purchase-money  on  a  given  day, 
one-fourth  in  one  year,  and  the  balance  in  two 
years  from  said  given  day,  and  that  upon  the 
fulfillment  of  said  contract  upon  the  part  of  the 
vendee,  at  the  time  and  in  the  manner  specified, 
the  vendor  is  to  convey  the  premises,  time  is 
not  of  the  essence  of  the  contract.  Mattliews  v 
OiUiss,  1  Iowa,  242 ;  see  Shnffleton  <fe  Pitzer  v. 
Jenkins,  Mor.  427. 

173.  Where  a  contract  for  the  conveyance  of 
real  estate  contained  the  following  provision: 
"And  it  is  expressly  agreed  by  and  between  said 
parties,  that,  in  the  event  of  the  non-payment  of 
said  sum  of  money,  or  any  part  thereof,  at  the 
time  herein  limited,  then  the  said  D.  may  elect 
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to  consider  the  contract  at  an  end,  and  the  said 
Y.  shall  be  considered  the  tenant  of  D.  holding 
over  after  the  termination  of  his  lease.  Held^  1. 
That  timehad  not  been  made  of  the  essence  of  the 
contract,  by  the  express  stipulation  of  the  parties; 
2.  That  this  provision  cannot,  of  itself,  be  con- 
strued as  making  time  materia],  without  some 
evidence  that  the  vendor  elected  so  to  treat  it. 
MaUliews  v.  OUliss,  supra. 

174.  Where  the  condition  of  a  bond  for  the 
conveyance  of  real  estate  read  as  follows: 
"  Whereas,  the  above  named  B.  pays  to  the 
above  M.  two  promissory  notes — one  fifty  dollar 
note,  payable  on  demand,  at  ten  per  cent  interest 
the  other  payable  in  one  year  from  date,  two 
hundred  dollars,  at  the  rate  of  ten  per  cent 
Now,  if  B.  pays  the  above  sum  to  the  above  M. 
at  the  expiration  of  the  year,  then  the  above 
named  M,  shall  deliver  unto  the  above  named 
B.  at  the  expiration  of  the  year,  August  8, 1854, 
a  deed  with  general  warranty  [here  follows  a 
description  of  the  land],  then^this  obligation  to 
be  void."  Held,  that  time  was  not  of  the  essence 
of  the  contract.  Brink  v.  Morton  et  cU.,  2  Iowa, 
411. 

176.  Where  a  contract  for  the  f^ale  of  real 
estate,  after  reciting  the  terms  of  the  contract, 
provided,  "  That  if  the  party  of  the  second  part 
(the  vendee)  shall  fail  to  make  any  of  the  pay- 
ments pursuant  to  this  agreement,  or  otherwise 
break  the  same,  then  the  said  party  of  the  first 
part  (the  vendor)  shall  be  at  liberty  to  consider 
the  same  forfeited  on  the  part  of  the  party  of  the 
second  part,  and  the  said  party  of  the  first  part 
shall  then,  and  in  that  case,  have  the  right  to 
enter  in  and  upon  said  premises  in  a  quiet  and 
peaceable  manner."  Held,  1.  That  the  parties 
had  not  expressly  made  time  of  the  essence  of 
the  contract ;  2.  That  something  more  than 
mere  non-payment  by  the  vendee  was  required 
to  forfeit  the  contract.  Armstrong  v.  Pierson, 
5  Iowa,  317. 

(3)  Performance:  conditions. 

176.  What  a  luffioient  perfoxmanoe.     The 

vendee  was  ready  and  willing  to  perform,  the 
contract  on  his  part  by  the  payment  of  the  pur- 
chase-money when  due,  but  was  prevented  by 
the  absence  of  the  vendor.  Within  two  weeks 
after  it  was  due  he  tendered  the  amount  due, 
with  Interest.  Mdd,  a  sufficient  performance  of 
the  contract  on  his  part.  Clark  v.  Sears,  3  Iowa, 
104. 


177.  Time.  A.  bond  for  the  sale  of  real  estate 
contained  the  following  conditions:  The  said 
S.,  the  obligee,  paying  promptly,  time  being  the 
essence  of  the  contract,  his  two  certain  promls" 
sory  notes,  of  even  date  with  this  contract,  the 
one  in  the  sum  of  $916.66,  due  on  the  1st  of 
January  next,  with  ten  per  cent  interest,  and 
the  other  in  the  sum  of  $1,833.82,  due  in  six 
months  from  date  with  ten  per  cent  interest. 
If  said  notes  are  not  paid  promptly  when  due,  I 
hereby  reserve  to  myself  the  privilege  of  taking 
possession  of  said  premises  and  declaring  this 
contract  void,  and  all  payments  thereon  forfeited; 
and  it  is  understood  the  said  S.  is  to  pay  all 
taxes  that  may  accrue  on  said  land  It  is  also 
understood  that  I  am  to  deed  said  land  to  the 
said  S.  in  such  parcels  as  he  may  sell  and  wish 
to  convey  prior  to  the  payment  of  the  last  note, 
provided  said  S.  pays  pro  rata  with  the  amount 
deeded.  Held,  1.  Jf  S.,  after  the  first  payment 
as  stipulated,  should  effect  a  sale  and  wish  to 
convey  a  portion  of  the  land,  B.,  the  obligor, 
would  be  bound  to  convey  the  portion  so  sold, 
provided  it  did  not  exceed  pro  rata  the  sum  paid  ; 
2.  That  if  within  a  reasonable  time  after  notice 
of  such  a  sale  and  demand  for  a  conveyance,  the 
obligor  failed  to  execute  the  same,  the  obligee 
would  be  absolved  from  a  further  performance 
of  the  contract  on  his  part.  3.  That  if  the 
obligee  should  make  the  first  payment  and 
should  not  sell  any  portion  of  the  land  before 
the  maturity  of  the  last  note,  and  made  a  default 
in  the  payment  thereof,  time  being  the  essence 
of  the  contract,  he  would  forfeit  the  sum  paid ; 
4.  Upon  the  payment  of  the  first  note,  the  obli- 
gee was  entitled  to  a  conveyance  of  a  pro  rata 
portion  of  the  land  when  he  made  sale  of  the 
same.    Shaw  v.  Brown,  13  Iowa,  508. 

178.  Dependent  conditionfl:  tender.  When 
a  conveyance  of  real  estate  is  to  be  executed 
upon  the  payment  of  the  purchase-money,  the 
acts  are  so  far  dependent  that  the  vendor  can 
not  recover  in  an  action  for  the  purchase-money 
without  showing  a  performance  on  his  part,  by 
a  tender  of  a  deed  of  conveyance,  or  an  offer 
to  convey  upon  payment.  Berryhill  v.  Bying- 
ton,  10  Iowa,  223 ;  School  District,  etc.  v.  Bog 
ers,  8  Ibid.  316;  Wintoii  v.  S?ierm^n,  20 
Ibid.  295.  Nor,  on  the  other  hand,  can  the 
vendee  enforce  a  specific  performance  without 
a  demand  of  the  deed  and  tender  of  the  purchase- 
money  to  the  vendor.  Collins  v.  Vandever,  1 
Iowa,  573;  Vennum  v.  Baicock.  13  Ibid.  195; 
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and  see  sub-title  Spbcific  Pkbformancb  —  in 
Equity,  post. 

179.  But  in  a  proceeding  by  the  vendor  to 
foreclose  the  title  bond  as  a  mortgage,  a  tender 
of  the  deed  to  the  vendee  is  not  necessary.  The 
proceeding  being  in  equity  the  chancellor  has 
full  power  to  protect  the  rights  of  the  vendee 
by  ordering  a  deposit  of  the  deed  with  the 
clerk  or  other  person  as  a  condition  precedent 
to  the  enforcement  of  the  decree.  Rviherford 
V.  Haven  db  Co..  11  Iowa,  587 ;  Wintan  v.  Sher- 
man, 20  Ibid.  295 ;  Orimmel  v.  Warner,  21  Ibid. 
11 ;  Ba/rrett  v.  Dean,  Ibid.  428. 

180.  Failure  to  demand  deed.  A  demand  for 
a  deed  by  the  vendee  in  a  contract  for  the  con- 
veyance of  either  of  two  tracts  of  real  estate,  at 
the  election  of  such  vendee,  is  not  essential  as  a 
condition  precedent  to  the  right  of  the  vendee  to 
bring  an  action  to  recover  back  the  purchase- 
money,  when  it  is  shown  that  he  notified  the 
grantor  of  his  election,  and  that  the  grantor 
could  not  convey  a  perfect  title  to  the  tract 
which  he  elected  to  take.  Edmonds  v.  Cochran, 
12  Iowa,  488. 

181.  Tender  of  deed  for  execution.  To  entitle 
plaintiff  to  recover  the  purchase-money  paid  on 
a  contract  for  the  conveyance  of  land,  it  is  not 
necessary  that  he  should  tender  to  £he  vendor 
a  deed  for  his  execution,  unless  so  expressly 
required  by  the  terms  of  the  contract.  Carson 
V.  Lucore,  1  G.  Gr.  32. 

182.  Is  it  necessary  to  demand  such  a 

deed,  queref  Ibid. 

See,  further.  Equity,  sub-title.  Specific 
Performance. 

(4)  Forfeiture, 

183.  Facta  oonstituting  sufficient  cause  of 
forfeiture.  Where  a  bond  for  the  sale  of  real 
estate,  after  stating  the  consideration,  and 
describing  the  notes  executed  therefor,  and  con- 
temporaneous therewith,  by  the  obligee  to  the 
obligor,  recited  that  if  the  obligee  shall "  fail 
or  neglect  to  pay  said  notes,  or  either  of  them, 
and  especially  the  first  of  them,  according  to  the 
tenor  thereof,  then  said '  obligor '  shall  have  full 
power  to  enter  upon  said  esta,te,  and  take 
full  possession  thereof ;  and  if  the  failure  shall 
be  in  the  payment  of  the  first  described  note, 
the  contract  shall  be  void,  and  said  '  obligor ' 
shall  take  possession  of  said  premises,  and 
refund  to  said  '  obligee,'  or  order  the  sum  of 
^1,200,  without  interest."    Held,  that  upon  the 


failure  of  the  obligor  to  pay  said  first  note, 
the  entire  contract  became  void,  and  the  obligor 
could  not  recover  on  the  notes.  Bradford  v. 
LimptLS,  10  Iowa,  35. 

184.  Condition  precedent  The  contract  for 
the  sale  of  a  farm  stipulated  that  on  the  pay- 
ment of  $100  on  the  1st  day  of  March,  1865,  by 
the  vendee,  the  vendor  was  to  deliver  him 
a  bond  for  a  deed,  etc.,  and  that  in  case  vendee 
failed  to  meet  said  payment,  he  would  forfeit 
$70  already  paid  down.  In  an  action  to  recover 
back  the  $70,  on  the  ground  that  the  vendor  did 
not  tender  the  bond  on  the  1st  day  of  March,  1865, 
?ield,  that  the  first  step  under  the  contract  was 
the  payment  of  the  $100  by  the  vendee,  and  as 
he  neither  paid  nor  offered  to  pay,  he  forfeited 
the  $70.    Hansehild  v.  Stafford,  25  Iowa,  428. 

186.  Agricultural  lands.  The  trustees  of  the 
agricultural  college  inserted  a  clause  of  forfeit- 
ure in  a  contract  for  the  lease  and  sale  of  a  tract 
of  college  land,  as  provided  by  chapter  71, 
acts  11th  General  Assembly,  and  stipulated 
therein  that  the  trustees  might  declare  the  con- 
tract forfeited  if  the  rent  or  interest  should  be 
in  arrears.  The  lessee  failing  to  pay  as  stipu- 
lated, the  trustees  declared  the  contract  for- 
feited, and  sold  the  land  to  another.  Held,  that 
this  action  on  the  part  of  the  trustees  was 
authorized  by  the  act  of  the  legislature,  and 
that  the  act  itself  was  valid.  Smith  v.  T?te 
Trustees  of  the  loioa  AffricuUural  College  et  al., 
28  Iowa,  500. 

186.  How  forfeited.  Where  time  is  not  the 
essence  of  the  contract,  it  may,  nevertheless,  be 
made  such,  by  notice  to  the  vendee,  that  unless 
the  money  be  paid  by  a  designated  period, 
which  must  be  reasonable,  the  contract  will  be 
forfeited.    Presser  v.  HUdenbrand,  23  Iowa,  483. 

187.  Facts  not  con«tituting  siifficient  cause. 
The  complainant,  who  seeks  a  specific  perform* 
ance  of  a  contract  for  the  sale  of  real  estate, 
paid  a  part  of  the  consideration  at  the  time  of 
the  making  of  the  contract.  On  the  day  the 
final  payment  became  due,  he  went  to  the  house 
of  the  vendor  to  make  final  payment  and  receive 
a  deed.  The  vendor  was  absent ;  he  stated  his 
business  to  a  trustee  of  the  vendor,  who  replied 
that  he  had  nothing  to  do  with  the  matter  and 
could  not  receive  the  money.  At  a  given  time 
the  parties  met,  the  vendor  tendered  a  proper 
deed  which  the  complainant  declined  to  receive, 
and  refused  to  pay  the  money.  At  the  time  of 
the  tender  and  refusal  the  vendor  had  title  to 
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but  a  portion  of  the  land.  The  mother  of  the 
vendor  had  the  title  to  a  portion,  for  which  she 
tendered  a  deed,  but  demanded  $2  per  acre 
therefor  more  than  the  contract  price.  The 
title  to  another  portion  of  the  land  was  in  other 
parties.  There  were  incumbrances  upon  it,  and 
no  proposition  was  made  to  apply  the  purchase- 
money  in  the  extinguishment  of  the  incum- 
brances. The  complainant  subsequently  ten- 
dered the  money  and  demanded  a  conveyance. 
It  was  held  that  he  was  justified  in  withholding 
the  purchase-money,  and  that  he  had  committed 
no  default  by  which  his  rights  under  the  con- 
tract were  prejudiced.  Sheeek  v.  Pierce,  8 
Iowa.  850. 

188.  Where  a  contract  for  the  sale  of  real 
estate  was  made  on  the  1st  day  of  May,  1851, 
and,  by  the  terms  of  the  contract,  one-half  of 
the  purchase-money  was  to  be  paid  on  or  before 
the  1st  day  of  July  ;  and  when  the  purchaser 
failed  to  make  the  payments  as  they  matured, 
but  on  the  day  after  the  last  payment  came  due, 
offered  to  pay  the  amount  due  on  the  contract, 
which  was  refused,  and  on  the  same  day  suit 
was  commenced  to  enforce  the  contract.  Held, 
that  the  plaintiff  had  not  been  guilty  of  such 
negligence  in  asserting  his  claim,  or  so  delayed 
in  the  performance  of,  or  offer  to  perform  his 
contract,  as  not  to  be  entitled  to  relief  in  equity. 
Matthms  V.  OiUin,  1  Iowa,  242. 

189.  Qeneral  rale:  time.  Where  time  has 
not  been  made  of  the  essence  of  the  contract,  or 
where  the  parties  show  by  their  subsequent  con- 
duct, that  they  do  not  regard  the  contract 
terminated  by  the  failure  to  pay  ;  or  that,  not- 
withstanding the  failure  to  pay,  they  regard  it 
as  still  continuing,  and  to  be  carried  out  accord- 
ing to  its  terms,  except  in  regard  to  time,  they 
will  be  held  by  that  rule  of  good  faith,  which 
in  the  absence  of  actual  agreement,  may  be  indi- 
cated by  the  circumstances  of  the  case.  Ibid. 

190.  Failure  t^  perform.  Where  time  is  not 
the  essence  of  the  contract,  mere  failure  to  per- 
form on  the  day  named  works  no  forfeiture  of 
a  party's  right.  Presser  v.  llildenbrand,  23 
Iowa,  483. 

191.  Incapacity  of  vendor.  If  the  vendor 
is  not  in  condition  to  perform  his  part  of  the 
contract,  as  where  he  is  unable  to  give  the  stipu- 
lated title  to  the  property,  he  cannot  forfeit  the 
vendee's  rights  by  demanding  the  whole  of  the 
parchase-money.  Ibid. 


192.  Time  the  essence :  payment  of  taxes. 

Where  a  contract  for  the  sale  of  real  estate 
stipulates  that,  upon  the  failure  of  the  vendee 
to  pay  the  sums  stipulated  as  they  fall  due,  or 
the  taxes  thereafter  accruing,  the  contract  shall 
be  held  forfeited,  and  time  is  stipulated  to  be  the 
essence  of  the  contract,  the  contract  will  not  be 
held  forfeited  by  the  failure  of  the  vendee 
to  pay  the  taxes  before  they  come  delinquent, 
and  the  payment  of  the  same  by  the  vendor,  if 
the  vendee,  soon  thereafter,  tender  to  him  the 
amount  thus  paid,  with  interest.  McGlartey  v. 
Ookey  et  cU.,  81  Iowa,  505. 

193.  Time  of  tender.  The  tender  by  the 
vendee  of  a  payment  in  the  evening,  after  sun- 
down, of  the  day  on  which  it  falls  due,  is  suffi- 
cient under  such  a  contract.  Ibid, 

194i  Notice  of  election  by  vendor.  Where 
a  contract  of  sale  of  real  estate  provides  that 
the  vendor,  on  the  failure  of  the  vendee  to  per- 
form, may  consider  the  contract  forfeited,  some 
notice  must  be  given  by  the  vendor  to  the  vendee 
of  the  election  to  consider  the  contract  void. 
Unless  it  is  shown  that  such  notice  has  been 
given,  or  that  there  has  been  some  affirmative 
act  by  the  vendor  to  indicate  unmistakably  to 
the  vendee,  his  election  to  consider  the  contract 
forfeited,  it  is  to  be  interpreted  as  an  ordinary 
contract  between  the  parties ;  and  time  will  not 
be  considered,  in  equity,  as  constituting  so  essen- 
tial a  feature  as  that  the  mere  failure  of  the 
vendee  in  point  of  time,  will,  without  regard  to 
other  circumstances,  deprive  him  of  his  right  to 
enforce  its  specific  performance.  Armstrong  v. 
Pier  son,  6  Iowa,  817. 

196.  Bqtdty.  Even  where  no  sufficient  cause 
or  motive  for  the  failure  to  pay,  is  shown,  or 
where  the  default  has  not  been  waived  or 
acquiesced  in  by  the  vendor,  the  question  with 
the  chancellor  will  be,  whether,  under  the 
circumstances,  the  vendor  in  good  conscience, 
can  refuse  performance,  and  whether  the  vendee 
may  not,  in  good  conscience,  require  it.  Ibid. 

196.  Notice  of  forfeiture.  A  suit  by  the 
vendor  to  recover  possession  of  real  estate,  after 
default  by  the  vendee  to  make  payment  accord- 
ing to  contract,  operates  as  notice'of  the^  vendor's 
election  to  rescind  the  contract ;  but  it  will  not 
be  considered  of  any  greater  efficiency  in  mani- 
festing the  vendor's  election  or  intention,  than 
actual  notice  thereof  to  the  vendee.  Ibid. 

197.  Waiver  of  forfeiture.  An  at^reement  to 
extend  the  time  for  the  payment  of  notes,  given 
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for  the  purchase-money,  without  a  new  consid- 
eration, is  no  waiver  of  the  forfeiture  of  the 
contract  as  to  time.  TonUinson  v.  Smith  et  at., 
2  Iowa,  39. 

198.  Even  where  time  has  been  made  of  the 
essence  of  the  contract,  the  circumstances  of  the 
case,  and  the  conduct  of  the  vendor,  may  afford 
just  ground  for  inference  that  he  has  acquiesced 
in  the  delay,  or  waived  the  default.  Armstrong 
V.  Pierson,  5  Iowa,  317. 

199.  Action  to  recover  posseosion.  Where 
a  vendee  takes  possession  of  real  estate  with 
the  consent  of  the  vendor,  and  fails  to  pay  the 
purchase-money,  in  accordance  with  the  terms 
of  the  contract,  the  vendor  can  sustain  an  action 
against  the  vendee,  to  recover  the  possession, 
without  returning  so  much  of  the  consideration 
as  has  been  paid,  or  tendering  to  the  vendee  his 
notes  for  the  purchase-money.  But  such  recovery 
settles  nothing  but  the  present  right  of  posses- 
sion, and  leaves  the  vendee  with  his  rights  in 
equity.    Page  v.  CoUt  6  Iowa,  153. 

200.  Under  the  facts  of  the  present  case,  it 
was  Jieldt  that  there  was  such  a  substantial  com- 
pliance with  the  conditions  of  a  title  bond,  by 
the  vendee,  as  to  prevent  a  forfeiture  on  his 
part.     Van  Orman  v.  Merrill,  27  Iowa,  478. 

(5)  Rescission. 

201.  General  rules.  A  party  wishing  to  set 
aside  a  contract,  must  show  some  useful  pur- 
pose to  be  thereby  accomplished.  Huff  v.  JeTi- 
nings  et  al.,  Mor.  454. 

202.  Where  A  sells  to  B  a  tract  of  land,  puts 
him  in  possession,  takes  his  note  for themoney, 
and  reserves  the  right  to  affirm  or  rescind  the 
contract,  he  cannot  bring  his  writ  of  right '  to 
recover  the  possession  of  his  lands  without  sur- 
rendering to  B  his  notes,  or  showing  a  readiness 
to  place  him  in  statu  quo.  FiUmder  v.  Wilford, 
Mor.  323. 

203.  W^here  an  agreement  has  been  partly 
performed  by  one  party  thereto,  the  other  can- 
not rescind  it  without  restoring  or  offering  to 
restore,  the  consideration  received  by  such  part 
performance.  Burge  v.  The  Geda/r  Rapids  and 
Mo.  R.  R.  Co.,  101. 

204.  A  party  cannot  defeat  an  entire  demand 
on  the  ground  of  a  partial  failure  of  considera- 
tion, without  showing  that  he  returned  or  offered 
to  return,  that  consideration  and  rescind  the  con- 
tract. If  he  has  not  done  so,  and  the  considera- 
tion is  of  any  value,  he  is  liable  to  that  extent. 


Aliter,  where  there  is  an  entire  want  or  failure 
of  consideration.  Johnson  v.  Barney  db  Co., 
1  Iowa,  531. 

205.  To  rescind  a  contract  for  the  sale  of 
real  estate,  the  law  requires  some  positive  act 
by  the  party  who  would  rescind,  which  shall 
manifest  such  intention,  and  put  the  opposite 
party  on  his  guard  ;  and  it  then  gives  the  latter 
a  reasonable  time  to  comply  with  the  contract. 
Armstrong  v.  Pierson,  5  Iowa,  317. 

206.  Notice  of  reBcisslon.  Notice  of.  the 
rescission  of  a  contract  to  sell  real  estate,  how- 
ever given,  without  an  offer  to  cancel  or  deliver 
the  notes  for  the  purchase-money,  and  to 
place  the  vendee  in  as  good  a  condition  as  he 
was  before  the  agreement,  by  refunding  to  him 
the  purchase-money  paid,  with  interest,  is  insuf- 
ficient to  terminate  the  contract,  or  determine 
the  rights  of  the  vendee  in  the  property.  Ibid. 

207.  A  purchaser  of  real  estate  who  has 
paid  the  purchase-money,  but  has  received  no 
deed  of  conveyance  from  the  vendor,  will  not, 
when  time  is  not  of  the  essence  of  the  contract, 
be  permitted  to  rescind  the  contract  of  purchase 
and  recover  back  the  money  so  paid,  unless  the 
vendor  has  been  guilty  of  some  fraud  in  making 
such  contract,  or  is  unable  or  unwilling  to  per- 
form on  his  part,  or  there  has  been  a  voluntary 
rescission  of  the  same.  Walters  v.  MiUer,  10 
Iowa,  427. 

208.  A  contract  for  the  conveyance  of  real 
estate  cannot  be  rescinded  by  the  .vendee,  without 
the  performance  of  some  act  which  will  give 
the  vendor  notice  of  his  intention  and  put  him 
upon  his  guard.  MuUin  v.  Bloomsr,  11  Iowa, 
360. 

209.  Defect  in  title.  Semble,  that  the  ina- 
bility of  a  vendor  in  a  contract  for  the  conveyance 
of  real  estate  to  convey  a  perfect  title,  at  the  time 
fixed  for  the  performance  of  the  contract,  may 
constitute  a  sufficient  ground  for  the  rescission  of 
the  contract  by  the  vendee.  Ibid, 

210.  Tender.  *A  vendee  of  real  estate  may 
rescind  the  contract  and  recover  the  purchase* 
money  paid,  without  first  tendering  to  the  vendor 
the  purchase-money  due  and  demanding  a  deed, 
where  the  vendor,  by  his  own  act  or  by  opera- 
tion of  law,  has  been  rendered  unable  to  perform 
the  contract  on  his  part.  WUhdm  v.  Fimple,  31 
Iowa.  131. 

211.  Rule  applied.  It  is  accordingly  held, 
that  such  remedy  might  be  pursued  by  a  vendee 
without  a  tender  and  demand  on  his  part,  where 
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the  property  had  been  sold  under  foreclosure  of 
a  mortgage,  executed  by  the  vendor  and  exist- 
ing at  the  time  of  the  purchase.  Ibid, 

212.  Refunding  payment.  Upon  the  rescission 
of  an  entire  contract  for  the  sale  of  real  estate, 
by  the  mutual  and  voluntary  consent  of  the 
parties,  the  law  implies,  in  the  absence  of  any 
agreement  to  the  contrary,  a  promise  on  the 
part  of  the  vendor  to  refund  to  the  vendee  the 
money,  or  the  value  of  the  property  received 
upon  such  contract ;  but  such  promise  is  not 
implied  from  an  agreement  to  rescind  the  bond 
and  notes  which  yet  remain  executory.  Naaon 
V.  Woodward,  16  Iowa,  216. 

213.  Mistake:  false  representation  as  to  land. 
Plaintiff  was  induced  to  enter  into  a  contract  for 
the  exchange  of  land  belonging  to  defendant, 
lying  in  a  distant  county,  by  reason  of  the  false 
representations  of  defendant  as  to  its  quality, 
which  representations  were,  however,  at  the 
time  they  were  made,  believed  to  be  true  by  the 
defendant,  who  had  never  seen  the  land,  and  so 
informed  the  plaintiff.  Held,  that,  on  account 
of  the  misrepresentation  and  mistake  of  the 
parties  as  to  the  character  of  said  land,  plaintiff 
was  entitled  to  have  the  contract  rescinded.  May 
V.  Snyder,  22  Iowa,  525. 

214.  Bleotion  of  vendee.  Where  vendor  can- 
not give  the  stipulated  title  to  property,  under 
contract  for  which  vendee  has  paid  part  of  the 
purchase -money,  vendee  may,  at  his  election, 
rescind  the  contract  and  sue  for  damages,  or 
take  pro  tanto  what  the  defendant  can  make 
title  to.    Preiser  v.  Hildenbrand,  28  Iowa,  483. 

d.  Contraets  for  services. 

216.  Partnership.  The  entering  into  a  part- 
nership by  an  employer  with  a  third  person, 
does  not  release  him  from  the  obligations  of  a 
contract  entered  into  with  an  employe ;  neither 
does  the  continuance  of  the  employe  in  the 
performance  for  the  firm  of  the  services  which 
he  contracted  to  render,  imply  a  waiver  of  the 
agreement.     Tifleld  v.  Adams,  3  Iowa,  487. 

216.  Railroad  laborers:  garnishment.  The 
contract  between  a  railroad  company  and  the 
contractor  engaged  in  the  construction  of 
the  road,  contained  the  following  provisions : 
"  It  is  further  agreed,  that,  as  the  work  pro- 
curesses, monthly  estimates  shall  be  made  by 
the  chief  engineer  of  the  work  done,  and 
apon  the  presentation  of  such  estimates,  cer- 
tified   by  such    engineer,  the    company  shall 


pay  the  amount  of  such  estimates,  less  such 
sum  not  exceeding  twenty-five  per  cent,  as  said 
engineer  may  recommend  to  be  retained  as 
security  for  the  faithful  completion  of  this 
contract.  *  *  *  And,  lastly,  it  is  mutually 
agreed,  that  the  contractor  shall,  at  any  time 
when  required,  furnish  the  engineer  with  satis- 
factory evidence  that  the  men  employed  on  the 
above  work  have  been  paid ;  and  if  they  shall 
fail  to  furnish  evidence  within  twenty  days  after 
the  first  of  the  month,  that  all  the  labor  on  this 
contract  for  the  preceding  month  has  been  paid, 
then  the  engineer  may,  at  his  discretion,  claim 
and  receive  from  the  party  of  the  second  part 
(the  company),  any  money  in  their  hands  due, 
or  becoming  due,  to  said  contractors  for  work 
under  this  contract,  and  that  all  money  so  paid 
shall  be  chargeable  to  said  contractors."  The 
contract  further  provided  that,  the  company 
should,  in  no  case,  be  held  responsible  for  the 
debts  of  the  contractors.  For  the  balance  due 
the  contractors,  the  company  held  their  receipts ; 
but  the  money,  by  mutual  agreement  (the  con- 
tractors having  failed  to  furnish  evidence  that 
all  labor  of  the  preceding  month  had  been  paid) 
was  left  in  the  hands  of  the  engineer,  under  an 
arrangement  that  the  agent  of  the  company 
should  accompany  him  to  the  several  shanties 
of  the  employes,  and  see  the  money  paid  out  to 
the  laborers.  In  the  night  the  principal  con- 
tractor absconded,  and  the  whereabouts  of  the 
other  was  unknown.  On  the  7th  and  18th  of 
July,  inclusive,  the  company  paid  the  laborers 
more  than  the  balance  due  the  contractors,  which 
payments  were  made  after  the  company  was 
garnished  as  a  debtor  of  one  of  the  contractors. 
Held,  1.  That  the  provisions  in  the  contract 
requiring  the  contractors  to  furnish  the  engineer 
with  satisfactory  evidence  that  the  men  em- 
ployed on  the  work  had  been  paid,  when 
required,  and  if  they  failed  to  furnish  evidence 
within  twenty  days  after  the  first  of  the  month 
that  all  labor  under  the  contract  for  the  preced- 
ing month  had  been  paid,  the  engineer  may 
claim  and  receive  the  money  from  the  company, 
etc.,  are  distinct,  and  that  the  second  did  not 
depend  upon  the  first  provision;  2.  That  the 
contractors  could  not  sue  for  the  money  until 
they  had  produced  evidence  that  the  hands  on 
the  work  had  been  paid ;  3.  That  until  such 
evidence  was  produced,  the  company  had  the 
right  to  retain  the  money,  or  to  apply  it  to  the 
payment  of  the  laborers ;  4.  That  the  special 
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arrangement  made  with  the  engineer  was  in 
harmony  with  the  contract ;  5.  That  the  engineer 
held  the  money  for  the  benefit  of  the  laborers, 
and  it  could  not  be  taken  from  them,  either  by 
garnishment  or  by  the  contractors ;  6.  That  the 
plaiutiflf  could  not  recover  against  the  garnishee. 
Taylor  v.  B.  <fe  M.  R.  R.  Co.,  as  garnishee,  5 
Iowa,  114. 

217.  Military  substitute.  The  reception  and 
muster-in  of  a  military  substitute  by  a  local 
board  of  enrollment,  and  the  issuing  by  said 
board  of  a  certificate  of  exemption  to  the  prin- 
cipal, does  not  entitle  such  substitute  to  claim 
of  the  principal  the  sum  agreed  to  be  paid,  if 
he  is  afterward  rejected  on  account  of  physical 
unfitness,  by  a  supervisory  examining  board, 
before  his  final  muster-in  to  the  United  States 
service.    Rutledge  v.  Squires,  23  Iowa,  53. 

218.  Defense:  special  oontraot.  Where  a 
party  seeks  to  recover  for  work  and  labor  per- 
formed under  a  special  contract,  which  he  sets 
out  in  his  petition,  the  defendant  may  show 
that  the  work  was  performed  under  a  special 
contract  different  from  that  declared  upon  by 
the  plaintiff.     Young  v.  Jones,  8  Iowa,  219. 

219.  Implied  promise  to  pay.  When  one 
renders  services  for  another,  which  are  accepted, 
the  law  implies  a  promise  to  pay ;  but  if  such 
services  are  rendered  by  a  member  of  the 
family  receiving  support  therein,  no  such  impli- 
cation arises ;  nor  can  a  recovery  be  had  for  ser- 
vices in  such  case,  except  upon  proof  showing 
a  promise,  either  directly  or  indirectly.  ScuUy 
v.  Scully's  Executor  et  al.,^  Iowa,  548. 

220.  While  one  who  agrees  to  perform  ser- 
vices for  another  without  compensation  there- 
for, cannot  recover,  he  may,  where  no  such 
agreement  appears,  and  the  services  are  per- 
formed at  the  request  or  with  the  consent  of 
the  other,  recover  the  value  thereof  under  a 
quantum  meruit.    Rea  v.  FlaiherSy  31  Iowa,  545. 

221.  Bmployment  to  procure  donations. 
The  plaintiff  was  employed  by  the  defendant  to 
procure  donations,  right  of  way,  etc.,  under  the 
contract  embraced  in  the  following  resolution  of 
the  executive  committee,  and  acceptance  by 
plaintiff:  "  Resolved,  That  P.  S.  shall  be  allowed 
two-fifths  in  value  and  kind  of  all  donations  to 
be  obtained  on  account  of  any  extension  of  the 
C.  F.  and  M.  R.  R.  Co.,  beyond  W.,  to  be  in  full 
for  his  services  in  procuring  said  donations  and 
superintending  the  getting  of  the  right  of 
way,  etc. ;  provided,  that  he  shall  be  allowed 


actual  cash  expenses  while  in  the  employ 
of  the  company.  But  there  is  no  understand- 
ing that  he  shall  receive  compensation  for 
other  services,  unless  the  board  shall,  under  the 
circumstances  of  any  particular  case,  see  proper 
to  make  allowance."  Acceptance,  by  plaintiff,  of 
the  above  proposition,  as  follows  :  "  I  will  accept 
the  above  on  condition  that  the  road  shall  be 
completed  as  far  as  N.  by  the  1st  day  of  January, 
1868,  and  to  C.  within  one  year  thereafter."  Held, 
that  the  agreement  was,  in  effect,  an  employ- 
ment of  plaintiff,  indefinite  as  to  time,  that 
might  be  revoked  or  terminated  at  the  pleasure 
of  the  company,  and  that  plaintiff  could  not 
recover  therefor  damages  for  compensation  he 
might  have  received,  if  he  had  been  permitted 
to  continue  under  the  contract.  Smith  v.  77w 
Cedar  FaUs  and  Minnesota  Railroad  Company, 
30  Iowa,  244. 

222.  Action  for  services  performed :  pay- 
ment in  lands.  The  plaintiff  agreed  to  do  work 
for  the  defendant  and  to  take  land  in  payment. 
The  defendant  was  not  invested  with  the  title 
to  the  land  contracted  to  be  conveyed.  Held 
that  the  plaintiff  was  at  liberty  to  rescind  the 
contract,  and  was  not  obliged  to  do  the  work  ; 
and  if  he  did  the  work,  he  was  entitled  to  pay- 
ment as  on  a  cash  contract.    Fitch  et  al,  v.  Casey, 

2  Q.  Gr.  300. 

223.  In  default  of  payment  in  land  for  ser- 
vices rendered,  the  party  may  recover  the  value 
of  what  he  was  to  receive  in  money.  If  the 
services  to  be  performed  were  to  be  paid  for  in 
land,  the  party  may  recover,  though  the  contract 
was  not  in  writing.     Bonnon's  Estate  v.  Urton, 

3  G.  Gr.  228. 

224.  Special  contracts:  quantum  meruit. 
When  a  pai*ty  declares  upon  a  special  contract 
he  cannot  recover  the  reasonable  value  of  work 
and  labor  and  loss  of  time  sustained.  Freher  v. 
Oee^eka,  5  Iowa,  472,  following  Eyser  v.  Weiss- 
gerber,  2  Ibid,  463;  otherwise  if  he  unite  the 
common  with  the  special  counts.  Formholz  v. 
Taylor,  13  Ibid.  500. 

226.  Recovery  under  quantum  meruit 
counts.  The  plaintiff  may  recover  on  indetdtatis, 
and  common  counts  in  assumpsit,  for  work  and 
labor  performed  under  a  special  contract,  when 
the  stipulations  of  the  contract  were  so  materi- 
ally departed  from  under  the  defendant's 
directions,  that  it  could  not  be  sued  on  specially. 
Stewart  v.  Craig  et  at.,  8  G.  Gr.  505. 
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226.  Where  employee  leaves  the  service  of 
the  employer.  Where  one  party  hires  himself  to 
another  for  a  given  period  of  time,  and  leaves 
the  service  before  the  expiration  of  the  term, 
without  anj  fault  on  the  part  of  the  employer, 
the  former  may  recover  the  value  of  the  ser 
vices  performed  on  a  quantum  meruity  without 
showing  that  he  has- performed  his  entire  con- 
tract, or  that  he  left  the  service  of  his  employer 
for  good  cause.     Pixler  v.  NichoU,  8  Iowa,  106. 

227. But  in  such  a  case,  where  the  contract 

is  broken  by  the  fault  of  the  party  employed, 
after  part  performance  has  been  received,  the 
employer  is  entitled,  if  he  so  elect,  to  set  up  in 
defense,  the  breach  of  the  contract,  for  the  pur- 
pose of  ^reducing  the  damages,  or  showing  that 
nothing  is  due,  and  to  deduct  any  damages  sus- 
tained by  reason  of  the  non-fulfillment  of  the 
contract.  And.  in  such  a  case,  if  it  is  found  that 
the  damages  are  equal  to,  or  greater  than,  the 
value  of  the  services  rendered,  and  that  the 
employer,  having  a  right  to  the  performance  of 
the  whole  contract,  has  not  received  any  benefi- 
cial services,  the  employe  is  not  entitled  to 
recover.  Pixler  v.  Nichol$,  8  Iowa,  106  ;  Eyser 
V.  Weisagerber,  2  Ibid,  463 ;  McAfferty  v.  EaXe, 
24  Ibid,  355  ;  Lowen  v.  Grossman,  8  Ibid.  325. 

«.  Conditions. 

228.  The  party  in  whose  favor  a  condition  is 
made  is  not  bound  to  give  the  opposite  party 
notice  of  his  intent  to  hold  himself  discharged 
by  a  breach  of  it.  Mere  silence  on  the  part  of 
a  defendant  does  not  amount  to  a  waiver  of  the 
performance  of  a  condition,  unless  in  cases 
where  such  silence  is  inconsistent  with  any 
other  explanation.  T%e  B.  <fe  JT.  B.  B.  Go.  v. 
Boestler,  15  Iowa,  555. 

229.  In  a  contract  for  the  sale  of  lands,  on 
which  one  agrees  to  purchase,  and  the  other  to 
convey,  the  undertakings  of  the  respective 
parties  are  always  dependent,  unless  a  contrary 
intention  clearly  appears.  Benedict  v.  Weston, 
Mor.  490. 

230*  Mutual  and  dependent  conditions.  In 
an  action  on  an  agreement  with  mutual  and 
dependent  conditions,  the  plaintifi^,  to  sustain  his 
demand,  must  account  for  all  he  undertook 
under  the  agreement,  and  the  defendant,  to 
sustain  his  set-off,  must  establish  each  item  of 
his  demand  by  proof.  Springer  v.  Stewart,  2  U. 
Qr.  390. 
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231.  Where  a  purchase  was  made  under  an 
agreement  to  pay  a  certain  amount  at  a  future 
day  and  to  give  a  note  for  the  same,  and  where 
the  purchaser  refused  to  give  the  note,  the 
amount,  in  consequence  of  such  refusal,  cannot 
be  considered  as  due  before  the  time  stipulated. 
ffaU  V.  Hunter,  4  G.  Qr.  539. 

232.  Conditional  contract.  A  contract  was 
as  follows  :  "  The  said  L.  sells  to  C.  the  south 
half  of  his  lot  on  Ihe  bluff  at  the  head  of  Main 
street  in  said  city,  and  bounded  on  the  east  by 
lot  No.  677,  and  on  the  west  by  lot  No.  678  ;  for 
which  the  said  C.  is  to  pay  the  said  L.  the  sum  of 
one  thousand  dollars,  when  an  act  of  congress 
shall  be  passed  confirming  the  title  of  said  lot 
either  to  the  said  L.,  or  in  the  corporate  authority 
of  said  city,  of  whom  the  said  L.  purchased; 
provided  that  said  act  shall  be  passed  during 
the  session  of  congress  next  ensuing.  Held,  1. 
That  the  proviso  in  the  contract  referred  to  the 
contract  of  sale,  and  made  the  agreement  mean 
that  if  the  act  of  congress  did  not  pass  at  the 
session  next  ens  uing  after  the  execution  of  the 
same,  the  contract  was  to  be  at  an  end  ;  2.  That 
the  contract  could  not  be  enforced  against  the 
complainant,  and  that  he  could  not  enforce  it 
against  the  respondent.  Giark  v.  Longworthy, 
3  Iowa,  563. 

233.  Conditional  subscriptions  to  stock. 
Defendant's  contract  was  to  take  five  shares  of 
plaintiff's  stock,  and  pay  for  the  same  when, 
called  for,  "  provided  the  town  of  F  is  made  a 
point  on  said  road,  and  said  road  is  put  under 
contract  in  one  year  from  September  1,1853 ;  pro- 
vided also  that  said  stock  is  not  called  in  faster 
than  five  per  cent  per  month  on  the  whole 
amount,  and  no  installment  is  to  be  called  in  on 
said  stock  until  the  whole  road  fi'om  B  to  F  is 
put  under  contract,  with  condition  to  be  built 
within  twenty  months  from  the  time  of  letting 
such  contract.  Held,  that  the  fact  of  the  road's 
being  built  and  in  running  order  from  B  to  Ft 
by  September  1, 1858,  and  before  any  assessment 
on  such  stock  was  called  for,  was  not  a  sufficient 
compliance  with  the  contract  to  support  plain 
tiff  *s  action  on  the  promise.  The  Burlington  Jb 
Missouri  River  B.  B.  Go.  v.  Boestler,  15  Iowa, 
555. 

234.  A  note  executed  in  consideration  of  a 
share  in  the  capital  stock  of  a  railroad  company 
contiined  the  following  condition  precedent . 
"  Provided  said  company  shall  have  their  road 
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built  and  in  operation  to  M,  on  or  about  October  1, 
1864,  was  neither  a  substantial  nor  a  literal  com- 
pliance with  the  terms  of  the  consideration ;  2. 
That  neither  the  R.  R.  Co  nor  its  assignee  could 
recover  without  showing  a  substantial  compli- 
ance with  such  condition.  Thompson  v.  Oliver, 
18  Ibid.  417. 

/.  Joint  and  several  contracts. 

236.  Joint  contracts:  statute  construed. 
Sections  1681  and  1682,  and  sections  1815  and 
1816,  of  the  Code  of  1851,  are  to  be  applied,  con- 
sistently, with  the  doctrines  of  the  common  law 
in  relation  to  joint  contracts.*  Mo7Tison  v. 
Stoner,  7  Iowa,  493. 

236.  Blection  of  remedy.  Where  a  contract 
for  performing  several  items  of  work  is  entire 
in  its  character,  the  party  agreeing  to  render  the 
service,  may,  upon  a  breach  by  the  other  party, 
elect  to  proceed  for  the  breach  and  recover 
damages,  or  treat  the  contract  as  rescinded,  and 
recover  for  the  actual  value  of  the  labor  per- 
formed. Dvbol  &  Plank  v.  W.  &  E.  H.  MinotU 
9  Iowa,  403. 

237.  General  rule.  As  a  general  rule,  a  con- 
tract for  the  performance  of  work  or  labor, 
consisting  of  several  separate  and  distinct  items, 
the  price  of  which  is  apportioned  to  each  item,  or 
in  which  the  price  is  clearly  and  distinctly 
apportioned  to  the  different  parts  of  but  one 
item,  will  be  regarded  as  severable.    Ibid, 

238.  Where  the  consideration  is  severable. 
Where  by  the  terms  of  a  contract,  sums  become 
due  upon  the  performance  of  separate  items  of 
the  work  contracted  for,  the  consideration  is 
severable,  and  each  sum  may  be  recovered  upon 
the  performance  of  the  several  parts.    Ibid. 

239.  Where   the     consideration   is    entire. 

But  where  the  consideration  to  be  paid  is 
entire,  the  contract  will  be  regarded  as  entire, 
though  the  subject  of  it  may  consist  of  several 
distinct  items.  Dibol  <fe  Plank  v.  W.  db  E.  H. 
Minott,  9  Iowa,  403.  See,  as  bearing  on  fore- 
going rules,  3  Pars,  on  Cont.  (5th  ed.)  187; 
2  Ibid,  and  note  b;  2  Smith's  Lead.  Cas.  (4th 
Am.  ed.)    42;    Sedg.    on  Dam.  224,   225,  226, 


♦The  following  are  the  provisions  of  the  Code 
of  1851.  above  referred  to : 

1681.  Persons  severally  liable  on  the  same  Instru- 
ment, including  ttie  makers  and  Indorsers  nt 
negotiable  paper  and  sureties,  may  all,  or  any  part 
of  them,  be  JiHned  in  the  same  actlou. 

1082.  Persons  Jointly  and  severally  liable  on  the 
same  instrument  may  all,  or  any  part  of  them,  be 
sued  at  once. 


marg. ;  Leland  v.  Marsh,  16  Mass.  398 ;  PerkiTis 
V.  Mart,  11  Wheat.  237 ;  Mayor  v.  Pyne,  3  Bing. 
285 ;  Bobinson  v.  Cheen,  8  Mete.  159  .  Sickles  v. 
PaUison,  14  Wend.  257;  BasUr  v.  Nichols,  8 
Ind.  260 ;  Fouler  v.  Armour,  24  Ala.  198 ;  Orain 
V.  Beach,  2  Barb.  S.  C.  120  ;  Beach  v.  Grain,  2 
CJomst.  86, 95,  etc. ;  Badger  v.  Titcomb,  16  Pick. 
409 ;  Bristoioe  v.  Eairclowe,  1  Man.  &  Granger, 
143 ;  Clark  v.  Jones,  1  Denio,  516 ;  McConnell  v. 
Kibbe,  33  111.  178,  179  ;  Davenport  O.  L.  cfe  Coke 
Co.  V.  City  of  Davenport,  15  Iowa,  6 ;  Rev.  1860, 
§  4128,  707  ;  Davenport  G.  L.  &  Coke  Co.  v.  City 
of  Da/oenport,  13  Iowa,  229 ;  2  Pars,  on  Cont. 
658  and  notes,  728  and  notes ;  Campbell  v.  Con- 
8alu8,25  N.  T.  (11  Smith)  613 ;  Winchester  v. 
Neioton,  2  Allen,  (Mass.),  492 ;  Jackson  vr  CUve- 
land,  15  Wis,  107 ;  Goodwin  v.  MerriU,  13  Ibid. 
658 :   Loomis  v.  Eagle  Bank,  10  Ohio,  327. 

240.  AppUoation  of  rules.  The  plaintiff  con- 
tracted to  paint  and  glaze  ten  houses  for  the  sum 
of  $70  each.  Held,  that  the  contract  was  severa- 
ble.   DiJbol  dh  Plank  v.  Minott,  supra. 

241.  The  Dubuque  and  Sioux. Citj  Railroad 
Company  and  an  elevator  company,  at  the  city 
of  Dubuque,  entered  into  an  agreement  contain- 
ing the  following  stipulations :  That  the  elevator 
company  would  erect  a  building  suitable  "  for 
receiving,  storing,  delivering  and  handling  all 
grain  that  shall  be  received  by  the  cars  of  said 
railroad  company,  not  otherwise  consigned."  In 
a  supplement  to  this  contract,  it  was  further 
provided  that  the  elevator  company  should 
''receive  and  discharge  for  the  said  railroad 
company  all  through  grain  at  one  cent  a  bushel," 
etc.,  and  that  the  elevator  should  have  the 
handling  of  all  through  grain  at  that  price  per 
bushel.  It  was  also  provided  that  in  case 
the  grain  was  held  in  store  for  the  railroad  com- 
pany more  than  ten  days,  then  the  elevator 
company  should  have  therefor  a  certain  per 
cent  per  bushel.  The  contract,  by  its  terms, 
extended  for  a  period  of  fifteen  years,  and,  at 
the  option  of  the  railroad  company,  it  was  to  be 
extended  fifteen  years  more,  but  no  times  of 
payment  were  provided  for  therein.  In  an 
action  against  the  railroad  company,  to  recover 


1815.  Judgment  may  be  rendered  for  or  against  one 
or  more  of  several  plaintiffs  or  defendants,  or  the 
court  when  practicable  may  determine  the  ultimate 
rights  of  the  parties  on  eacn  side  as  between  them- 
selves, and  give  Judgment  accordingly. 

1816.  A  Judgment  may  be  rendered  for  or  against 
one  or  more  '>f  several  pfaintllfs  or  defendants,  before 
the  case  is  ripe  for  decision  as  to  all,  where  such  a 
G«>urse  will  not  unjustly  prejudice  the  interests  of 
other  parties. 
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damages  for  its  refusal  to  give  the  elevator  the 
handling  of  grain,  according  to  the  contract,  it 
was  argued  that  the  contract,  and  the  considera- 
tion which  the  plaintiffs  were  to  receive 
thereunder  for  handling  the  grain,  were  entire 
and  indivisible,  and  that  no  recovery  could  be 
had  against  defendants  until  the  expiration 
of  the  contract ;  but  the  court  held  otherwise. 
Richmond  v.  Dubuqtie  <&  Sioux  City  B,  R,  Co., 
83  Iowa,  422. 

242.  HM^  also,  that  a  judgment  in  such 
action  would  constitute  no  bar  to  an  action  for 
future  breaches  of  the  contract.    1  hid. 

g.  Liquidated  damages  and  penalty, 

243.  General  rules.  Whether  a  sum  specified 
in  a  contract,  as  a  penalty  for  the  non-perform- 
ance thereof  shall  be  considered  as  a  penalty,  or 
as  liquidated  damages,  is  a  question  of  construc- 
tion, in  which  the  court  may  be  aided  by 
circumstances  extraneous  to  the  writing.  Foley 
V.  McKeegan,  4  Iowa,  1. 

244.  In  giving  construction  to  such  an  instru- 
ment, the  court  must  see  whether  the  agreement 
contains  one  or  several  stipulations,  whether 
such  stipulations  vary  in  importance,  whether 
the  damages  are,  in  their  nature,  certain  or 
uncertain,  or  difficult  of  definite  ascertainment, 
or  whether,  where  the  injury  is  certain,  the  sum 
fixed  upon  is  proportionate,  or  disproportionate 
to  such  injury,  and  the  actual  claim  which 
grows  out  of  it.    Ibid, 

245.  The  terma  applied  by  the  parties  to  the 
sum  fixed  upon  in  the  contract,  will  not  always 
define  and  fix  the  action  of  the  court,  in  giving  a 
construction  to  the  contract.  Although  the 
parties  may  call  the  sum  fixed  upon  in  the  con- 
tract, a  "  penalty,"  or  give  it  no  name,  or  style  it 
"  liquidated  damages,"  the  court  may,  in  any,  or 
all  such  cases,  treat  the  sum  as  one  or  the  other, 
depending  upon  the  nature  of  the  agreement, 
the  surrounding  circumstances,  the  intention  of 
the  parties,  and  the  reason  and  justice  of  the 
case.    Ibid, 

246.  If  by  the  agreement  it  is  doubtinl 
whether  the  parties  intend  that  the  sum  speci- 
fied, should  be  a  penalty  or  liquidated  damages, 
courts  incline  to  treat  the  contract  as  creating 
a  penalty  to  cover  the  damages  actually  sus- 
tained by  the  breach,  and  not  as  liquidated 
damages.    1  bid. 

247.  Application  of  rules.  An  action  was 
brought  upon  a  written  agreement,  which  read 


as  follows :  "  I,  J.  M.,  have  this  day  agreed  and 
sold  two  hundred  acres  of  land,  the  same  more 
or  less  (here  follows  a  reference  to  the  lands), 
for  which  I  am  to  receive  $880,  fifty  dollars  of 
which  I  am  now  to  receive ;  and  the  same  is  to 
be  forfeited  by  M.  F.,  if  he  does  not  pay  the 
balance  on  or  before  the  tenth  day  of  April, 
1854,  and  then  I  will  give  the  deeds  of  the 
aforesaid  lands,  at  the  time  the  money  is  paid. 
I,  the  said  J.  M.,  promise  to  give  the  said  M.  F., 
next  April,  together  with  the  lands  (here  follows 
certain  items  of  personal  property),  and  to  put 
five  hundred  rails  on  the  fence  of  the  field.  I 
also  bind  myself  under  the  penalty  of  fifty 
dollars,  to  be  paid  to  the  said  M.  F.,  if  I  fail  in 
the  fulfillment  of  the  aforesaid  agreement." 
And  where  the  petition  claimed  damages  for  the 
non-performance  of  the  contracts,  it  was  held, 
that  the  sum  inserted  in  the  contract,  to  be  paid 
on  its  non-fulfillment,  was  designed  by  the  par- 
ties as  a  penalty,  and  not  as  liquidated  damages. 
Ibid. 

248,  Where  an  agreement  contains  cove- 
nants for  the  performance  of  several  acts  or 
things,  and  fixes  a  specific  sum  at  the  end,  to 
be  paid  upon  a  breach  of  performance,  the  sum 
so  stated  must  be  regarded  as  a  penalty  ;  and 
where  in  a  suit  on  such  an  agreement,  the 
plaintiff  elects  to  proceed  upon  the  covenants, 
and  not  to  recover  the  penalt}'',  he  may  recover 
more  or  less  than  the  amount  of  the  penalty. 
Ibid. 

249.  Stipulated  damages.  In  an  action  on  a 
contract,  by  the  terms  of  which  the  parties  were 
respectively  bound  "  in  the  penal  sum  of  five 
hundred  dollars,  as  fixed  damages,  to  be  paid  by 
the  party  failing  to  perform  "  his  part  of  any  of 
the  several  covenants  therein  set  forth,  actu/il 
damages  only,  as  shown  by  the  evidence,  can  be 
recovered.    Lord  v.  Qaddis,  9  Iowa,  265. 

V.    VALrOTTT. 

a.  General  principles. 

.  260.  Fraud :  whom  it  affects.  A  contract, 
however  fraudulent,  is  not  a  nullity  ;  it  is  valid 
as  to  all  the  parties  to  the  fraud,  and  to  all 
others,  except  those  who  are  injured  thereby. 
Webster  v.  Reid,  Mor.  467. 

261.  Actual  insanity  by  one  of  the  parties,  at 
the  time  of  making  a  contract,  operates  to  vitiate 
it.    Corbit  V.  Smith,  7  Iowa,  60. 

262.  A  very  small  degree  of  incapacity 

in  one  of  the  parties,  because  of  insanity,  will  be 
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Bufflcient  to  vitiate  a  contract  if  the  transaction 
is  accompanied  hj  fraud,  imposition,  or  an  over- 
exercise  of  authority.    1  hid. 

263. defense   not    available   by    sane 

party.  Where  a  contract  has  been  entered  into, 
under  circumstances  which  would  ordinarily 
make  it  binding,  by  a  sane  person  Mdth  one  who 
is  insane,  and  such  contract  has  been  adopted, 
and  is  sought  to  be  enforced  by  the  representa- 
tives of  the  latter,  it  is  no  defense  to  the  sane 
party  to  show  that  the  other  party  was  non 
compos  mentis  at  the  time  the  contract  was 
made.  Aliens  by  Ms  guardian,  Stephens,  v.  Ber- 
ryhiU,  27  Iowa,  534. 

264.  Infancy.  If  an  infant  make  a  contract 
with  one  of  full  age,  it  may  be  enforced  by  the 
infant  against  the  adult,  thongh  not  by  the  adult 
against  the  infant.    Ibid, 

266.  Ooverture :  surety.  While,  as  a  general 
rule,  the  discharge  of  the  principal  discharges 
the  surety,  yet  if  a  person  sui  juris  becomes 
surety  for  a  married  woman,  a  minor,  or  other 
person  incapable  of  contracting,  the  surety  is 
bound,  notwithstanding  a  successful  plea  of 
disability  on  the  part  of  the  principal.    Ibid, 

266.  Illegal  oontraots :  statute  penalty.  The 
mere  attaching  of  a  penalty  to  an  act  does  not 
necessarily  invalidate  all  contracts  in  relation 
to  that  act ;  the  effect  in  that  respect,  is  not  the 
same  as  though  the  act  had  in  express  terms 
been  absolutely  prohibited.  Where  the  act  is 
not  intrinsically  wrong,  nor  contrary  to  public 
policy,  but  a  mere  penalty  is  affixed  to  it.  the 
payment  of  this  penalty  satisfies  the  law,  which 
reaches  no  further.    Hill  v.  Smith  et  al.»  Mor.  70. 

267. bond:  officer.    The  rule  recognized 

that  contracts  made  in  violation  of  law,  or  upon 
an  illegal  consideration,  or  which  have  for  their 
object  any  thing  which  is  repugnant  to  the 
common  law,  or  which  are  contrary  to  the 
provision  of  a  statute,  are  void.  The  County 
qf  Muscatine  v.  Carpenter,  33  Iowa,  41. 

268.  Where  a  bond  executed  to  a  county 

by  a  person  who  was  a  member  of  the  board  of 
supervisors,  with  another  as  surety,  stipulated 
for  the  proper  expenditure  of  certain  funds 
appropriated  by  the  board  for  the  construction 
of  certain  bridges,  and  paid  into  the  hands  of 
the  obligor  before  the  commencement  of  the 
work  by  the  county  treasurer,  it  was  held,  that 
the  case  did  not  fall  within  the  rule  before 
stated,  although  the  statute  provided  (Rev.,  ^ 
298),  that  no  part  of  the  appropriation,  in  such 


cases,  should  be  drawn  from  the  county  treasury 
until  the  work  should  have  been  actually  com- 
menced, and  then  only  in  such  sums  as  might 
be  necessary  to  pay  for  the  work  as  it  progressed 
on  certified  estimates  of  the  engineer  or  agent 
in  charge.    Ibid. 

269.  Wager.  Where  the  consideration  of  a 
written  agreement  or  a  promissory  note,  in 
whole  or  in  part,  was  intended  by  the  parties  as 
a  bet  or  wager,  the  instrument  is  illegal  and 
void,  even  in  the  hands  of  an  innocent  purchaser. 
Craig  v.  Andrews,  7  Iowa,  317. 

260.  Where  in  an  action  on  a  note,  the 

issue  between  the  parties  is,  whether  the  note 
was  given  for  a  wagering  contract,  it  is  the  duty 
of  the  court,  where  the  note  contains  evidence  on 
its  face  that  it  is  void,  as  having  been  g^ven  in 
pursuance  of  such  an  illegal  contract  to  exclude 
the  same  from  the  jury,  and  if  the  note  has  not 
sufficient  on  its  face  to  render  it  void,  evidence 
aliunde  should  be  admitted  to  show  the  nature 
of  the  contract,  and  the  consideration  on  which 
the  note  was  executed,  and  it  should  be  left  to 
the  jury  to  determine  the  illegality  of  the  con- 
sideration, with  the  direction  that  if  they  find 
that  the  note  was  given  upon  a  wager,  or  that 
the  whole,  or  any  part  of  the  consideration  was 
for  money  laid  or  staked  upon  a  bet  or  wager, 
the  note  was  absolutely  void,  even  in  the  hands 
of  an  innocent  purchaser.    Ibid. 

261. The  fact  that  a  note  is  made  pay- 
able upon  a  contingency,  does  not  necessarily 
show  that  it  is  a  wagering  contract.  Ibid. 
See  Bills,  Notes  and  Checks,  ante. 

262.  Illegal  consideration.  No  action  can  be 
maintained  on  a  contract,  the  consideration  of 
which  is  either  wicked  in  itself,  or  prohibited 
by  law.  Marienthal,  Lehman  db  Co.  v.  Shafer 
et  al.,  6  Iowa,  223;  Guenther  v.  DeWein,  11 
Ibid.  133. 

263.  Dubuque  Harbor  Company's  notes.  A 
contract  supported  by  such  a  consideration  as 
the  post  notes  of  the  Dubuque  Harbor  Co.,  issued 
in  violation  of  law,  will  not  be  enforced.  Meg 
nolds  V.  Nichols  db  Co.,  12  Iowa,  398. 

264. Contracts  which  have  for  their  object 

anything  which  i^  repugnant  to  the  common 
law,  or  contrary  to  the  provisions  of  any  statute, 
are  void,  and  will  not  be  enforced  (citing  White 
V.  Burns,  3  Cush.  448  ;  Springfield  Bank  v.  Mer- 
rick, 14  Mass.  322;  1  Comyn  on  Cont.  30; 
MarianthaU  v.  S/iaffer,  6  Iowa,  223 :  Davis  v 
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Branson,  Ibid.  410,  425;  8ipe  v.  Finarty,  Ibid. 
894;  Oraig  v.  Andrews,  1  Iowa,  17;  David  v. 
Ransom,  1  G.  Gr.  383 ;  Cole  v.  Parker,  7  Iowa, 
167 ;  and  Guenther  v.  Dewien,  supra).  Ibid, 

266.  Illegal  in  part  A  contract  supported 
by  a  promise  to  do  two  things,  one  of  which  is 
legal,  and  the  other  illegal,  may  be  enforced  as 
to  that  which  is  legal,  unless  the  two  are  so 
bound  together  and  mingled  that  they  cannot 
be  separated,  in  which  case  the  whole  promise 
will  be  treated  as  void.  Casady  v.  Woodbury 
County,  13  Iowa,  113. 

266.  Oompoonding  felony.  A  contract  for 
the  compromise  or  compounding  of  a  felony 
is  illegal,  and  the  parties  thereto  being  in  pari 
deliciu,  the  law  will  not  afford  affirmative  relief 
to  either,  but  leave  them  as  it  found  them. 
AUison  V.  Hess,2l^  Iowa,  388. 

267.  Negotiability  will  not  validate  obliga- 
tions which  are  not  binding,  because  of  want  of 
power  to  make  them.  Clark  v.  The  City  of 
Des  Moines,  19  Iowa,  199. 

268.  Preagreement  to  satisfy  Judgment..  An 
agreement  to  satisfy  or  discharge  a  judgment, 
entered  into  before  it  is  obtained,  is  valid  where 
there  is  no  design  to  defraud  others,  and  where 
it  has  no  such  effect.  Church  v.  Simpson,  25 
Iowa,  408. 

b.  Contracts  against  pvJbUc  policy  and  morality. 

269.  Ohampertoufl  contraots :  contraotswith 
dientfl.  Contracts  between  attorneys  and 
clients,  which  operate  to  prevent  clients  from 
settling  their  suits,  are  not  encouraged  by  the 
courts.  EUwood  db  Lovorie  v.  Wiison,  21  Iowa, 
528. 

270.  Held,  per  Wright,  J.  Champertous 
contracts  are,  in  this  State  as  well  as  at  common 
law,  illegal  and  void.  The  doctrine  announced 
in  Wright  v.  Meek,  3  G.  Gr.  472,  dissented  from 
Boardman  dk  Brown  v.  Thompson,  25  Iowa,  487. 

271.  Oontraots  against  public  policy.  Though 
there  is  no  express  statute  against  champerty  in 
the  State,  the  aid  of  our  courts  will  not  be  given 
to  enforce  contracts  which  are  in  their  nature 
champertous  and  against  public  policy.  Board- 
man  d  Brown  v.  Thompson,  25  Iowa,  487. 

272.  Rule  applied.  A  contract  entered  into 
between  two  attorneys,  constituting  a  form,  and 
a  client,  stipulated  that  for  prosecuting  a  certain 
case  against  a  railroad  company,  wherein  a  large 
amount  of  damages  was  claimed,  the  attorneys 
were  to  receive  for  their  services  seventy-five 


per  cent  of  the  money  recovered,  that  the  client 
should  not  settle  or  compromise  the  case  with- 
out their  consent,  and  that  if  he  did  thus  settle, 
they  should  be  entitled  to,  and  have  their  per 
cent  on,  the  full  amount  claimed  in  the  petition 
for  their  fees.  It  was  further  stipulated  that 
the  attorneys  were  to  advance  all  costs  and 
expenses,  in  procuring  testimony,  and  all  other 
costs,  for  which,  together  with  their  traveling 
expenses  and  hotel  bills,  they  were  to  be  reim- 
bursed out  of  the  sum  recovered  in  addition  to 
the  per  cent  stipulated.  Held,  That  the  contract , 
together  with  two  others  of  a  like  character, 
but  differing  somewhat  in  their  stipulations, 
entered  into  at  the  same  time,  and  in  relation  to 
other  cases,  were  void,  as  being  against  public 
policy.  Ibid, 

273.  But  an  agreement  between  an  attorney 
and  his  client  that  the  attorney  shall  receive,  as 
a  contingent  fee,  a  certain  portion  of  the  amoant 
recovered  against  the  other  party,  is  not  void  as 
being  champertous.  The  case  of  Boardman  dt 
Brown  v.  Thompson,  25  Iowa,  487,  distinguished 
from  the  present  one.  McDonald  v.  The  Chicago 
db  Northwestern  BaUroad  Company,  29  Iowa,  170. 

274.  Contracts  in  restraint  of  trade.  Where 
a  party  in  selling  land  for  a  tavern  stand,  stip. 
ulated  that  he  would  discontinue  his  tavern 
within  a  half  mile  of  the  land  sold,  as  an  induce- 
ment to  the  purchaser,  upon  which  the  latter 
bought  the  land,  and  erected  tavern  buildings 
thereupon.  Held,  that  such  a  contract  was 
valid,  and  not  an  illegal  restraint  upon  trade. 
Heiehew  v.  Hamilton,  3  G.  Gr.  596. 

276.  The  defendant  sold  land  as  a  tavern 
stand,  to  plaintiff,  under  an  express  stipulation, 
as  an  inducement  to  the  purchaser,  that  he 
would  discontinue  tavern  keeping  at  his  resi- 
dence, near  the  land  sold.  Held,  that  such  con- 
tract was  violated  by  occasionally  keeping  trav- 
elers for  pay ;  that  the  defendant  would  not  be 
justified  in  entertaining  any  part  of  the  travel- 
ing public  for  compensation,  and  the  plaintiff 
need  not  prove  special  damages.  Heic?isw  v. 
Hamilt^,  4  G.  Gr.  317. 

276.  The  po^^er  of  courts  to  declare  a  con- 
tract void,  as  being  against  public  policy,  is  a 
delicate  and  undefined  one,  and,  like  the  power 
to  declare  a  statute  unconstitutional,  should  be 
exercised  only  in  cases  free  from  doubt.  Richr 
mond  et  al.  v.  The  Dubuque  db  Sioux  City,  and 
The  Illinois  Central  B,  B.  Co.,  26  Iowa,  191. 
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277.  IiOttery.  In  order  to  sell  a  tract  of 
land  at  a  good  price,  it  was  subdivided  into  lots 
and  these  lots  then  divided  into  three  classes, 
denominated,  first,  second  and  third  classes.  They 
were  sold  in  this  manner:  Parties  who  sub- 
scribed for  one  or  more  shares  paid  down  $25 
per  share,  with  the  condition  that  if  they 
drew  a  lot  in  the  first  class  they  should  pay 
$225  more;  if  in  the  second,  $200;  if  in  the 
third,  $175.  The  inducement  held  out  was  that 
there  was  a  house  on  one  of  the  lots,  in  the  first 
class,  which  was  worth  more  than  $250.  The 
aggregate  value  of  all  the  lots  in  a  certain  class, 
divided  by  the  number  of  lots  in  the  class,  gave 
the  value  afilxed  on  each  lot ;  but  in  each  class 
there  were  lots  worth  more,  and  some  worth 
less,  than  this  price.  In  an  action  upon  a  bond 
given  for  one  of  the  lots  thus  purchased,  it  was 
Jield  t\iAt  the  manner  of  sale  constituted  a  lottery 
scheme,  and  the  contract  would  not  be  enforced. 
Ouenther  v.  Detoien,  11  Iowa,  133. 

278.  When  made  on  Sunday.  The  courts  of 
this  State  will  not  enforce  an  express  or  implied 
contract  for  the  sale  of  property  made  on  the 
Sabbath  day,  where  the  parties  thereto  are  not 
embraced  in  the  exceptions  expressed  in  section 
4892  of  the  Revision  of  1860.  Pike  v.  King,  16 
Iowa,  49. 

279.  A  contract  void,  because  entered  into  on 
Sunday,  does  not  prevent  the  parties  from  mak- 
ing a  valid  contract  with  reference  to  the  same 
subject-matter  on  a  subsequent  week-day  ;  nor, 
it  seems,  from  otherwise  ratifying  the  original 
contract.    Harrison  v.  Cotton,  81  Iowa,  16. 

280.  PromiBSory  note.  A  promissory  note 
purporting  to  be  executed  on  Sunday,  is  void, 
under  our  law  ;  and  this  rule  will  be  applied  to 
a  note  executed  in  another  State,  in  the  absence 
of  a  proof  that  the  law  of  such  State  is,  in  this 
respect,  different  from  ours.  Sayre  v.  Wheeler, 
31  Iowa.  112  S.  C,  32  Ibid.  559. 

2dl.  BxceptionB :  penal  statutes :  onus.  In 
the  absence  of  proof,  it  will  not  be  presumed 
that  the  case  comes  within  the  exception  of  the 
statute  respecting  persons  who  conscientiously 
observe  the  seventh  day  instead  of  Sunday. 
The  rule  applied,  that  where  the  proviso  of  a 
criminal  or  penal  statute  excepting  certain  per- 
sons or  cases  from  its  operation,  is  disconnected 
from  the  statutory  description  of  the  offense,  the 
burden  of  showing  the  exception  is  on  the  party 
claiming  it.  Ibid. 


282.  Reoorery  on  original  contract.  It 
seems,  where  the  note  is  void,  because  executed 
on  Sunday,  that  the  payee  is  not  precluded  from 
recovering  upon  the  original  consideration  or 
contract.  Ibid. 

VI.  Perfobhancb. 
a.  What  amounts  to. 

283.  Agreement  to  build  house.  An  agree- 
ment stipulated  that  the  defendant  should 
build  a  house  in  a  certain  manner,  and  have  it 
completed  on  or  before  the  1st  day  of  March, 
1845,  for  whicli  the  plaintiff  paid  $400  down, 
and  was  to  pay  $600  on  the  said  1st  day  of 
March.  In  an  action  on  the  agreement,  for  fail- 
ing to  complete  the  house  within  the  time  and 
in  the  manner  specified,  the  declaration  averred 
that  the  plaintiff  was  ready  and  prepared  to  pay 
according  to  the  effect  of  the  agreement.  Held, 
that  the  declaration  was  good,  without  alleging 
the  payment,  or  an  offer  to  pay,  the  $600. 
Lueas  v.  Snyder,  2  G.  Gr.  490. 

'284. to  build  dam.    Where  a  mill  was  to 

be  built  like  a  certain  mill  described  in  the 
contract,  it  was  held,  that  if  the  defendants 
assented  to  a  departure  from  the  model,  they, 
would  not  be  entitled  to  a  set-off  against  tlic 
plaintiff's  demand  for  such  departure.  Mc- 
Gausland  et  al.  v.  Cresap  et  al.SO.  Gr.  161. 

286.   Real    estate    agency:    oommissiona. 

Action  on  contract  as  follows :  "  In  consideration 
of  one  dollar  to  us  paid  by  Messrs.  A.  N.  &  Co., 
we  hereby  grant  them  exclusive  authority  to 
negotiate  a  sale  for  us  of  the  property  below 
described,  for  two  montlis  from  date,  and  there- 
after until  withdrawn  in  writing  on  the  face 
hereof ;  they  to  be  allowed  by  us  two  and  a  half 
per  cent  commission  for  such  negotiation.  And 
if  any  sale  negotiated  by  the  said  A.  N.  &  Co. 
fails  by  reason  of  defective  title,  commission 
shall  be  allowed  as  though  the  same  had  been 
consummated,  and  commission  shall  be  allowed 
if  we  avail  ourselves,  after  withdrawal  of  any 
negotiations  had  by  said  A.  N.  &  Co.,  before 
such  withdrawal,  or  should  we,  in  any  way 
fail  to  confirm  a  sale  negotiated  by  them,  by 
virtue  hereof,  commissions  shall  be  allowed. 
(Here  follows  a  list  of  the  property,  with  the 
prices,  amounting  to  $34,257.50.)  Said  A.  N.  & 
Co.  to  have  all  over  the  prices  mentioned,  and 
if  the  excess  does  not  amount  to  two  and  a  half 
per  cent  on  prices  stated,  then  we  agree  to  make 
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it  that  amount,"  which    agreement  bears  date 
March  19, 1856,  and  was  signed  by  the  defend- 
ants only.    The  plaintiffs  alleged  that  they  per- 
formed their  part  of  the  contract  and  expended 
a  large  amount  of   money,  time  and  labor  in 
endeavoring  to  effect  a  profitable  and  good  sale 
of  said  lands,  advertising  the  same,  showing 
them  to  persons  likely  to  buy,  and  sparing  no 
pains  to  keep  them  before  the  public,  and  effect 
a  sale  at  such  prices  as  should  be  satisfactory  to 
defendants  and  compensatory  to  plaintiffs  ;  that 
they  would  have  succeeded  in  efibcting  such  sale, 
but  that  defendants  did  not  perform  their  part 
of  said  contract  but  interfered  in   the  sale  of 
sliid  lands,  and  without  advising  plaintiffs,  sold 
the  same  for  the  sum  of  $35 ,000  before  the  said 
two  months  had  expired,  to  wit :  May  17,  1856, 
and  thereby   rendered   themselves    unable  to 
comply  with  any  sale  which  might  have  been 
made  by  plaintiffs.     The  plaintiffs  claimed  not 
only  the   commission  of   two   and  a  half  per 
centum  specified  in  the  contract,  but  the  further 
sum  of  $8,000.    Seld,  1.  That  the  contract  was 
not  void  for  want  of  consideration.    2.  That 
the    right  of   plaintiffs    to    their    commission 
and  the  obligation  of    defendants  to  pay  the 
same,  were  become  absolute,  (1)  When  a  sale 
was  negotiated  by  plaintiffs ;  (2)  if  a  sale  nego- 
tiated by  them  was  not  completed  by  defend- 
ants' title  to  the  land  proving  defective ;  (8)  if 
defendants,  after  the  expiration  of  two  months, 
and  after  withdrawal,  availed  themselves  of  any 
negotiations  had  by  plaintiffs  before  withdrawal; 
and  (4)  if  defendants  failed  to  confirm  a  sale 
made  by  plaintiffs.    8.  That  if  defendants,  in 
good  faith,  undertook  the  performance  of  the 
contract  on  their  part  and  used  all  reasonable 
endeavors  to  effect  a  sale  of  the  property,  the 
defendants,  during  the  two  months  to  which  the 
plaintiffs'  authority  was  limited,  could  not  revoke 
it  nor  sell   the   property   themselves,  without 
compensating  plaintiffs  for  services   rendered. 
And  that,  if  it  is  shown  by  the  acts  of  the  defend- 
ants, that  any  sale  the  plaintiffs  might  or  could 
have  made,  was   hindered    or  prevented,  the 
defendants  are  liable  for  all  compensations  that 
BQch  sale,  if  made,  would  have  brought  the 
plaintiffs.     4.  That,  as  the  petition  averred  that 
defendants  willfully   interfered    and  disabled 
themselves  from  carrying  out  their  part  of  the 
contract,  and  that  plaintiffs  were  thus  prevented 
from  making  a  sale  which  they  otherwise  would 
have  been  able  to  make,  the  plaintiffs  need  not 


aver  any  other  performance  of  the  contract  on 
their  part,  than  that  they  undertook  the  per- 
formance in  good  faith,  and  used  reasonable 
endeavors  to  effect  a  sale  of  the  property ;  as 
full  performance  was  excused  and  waived 
by  the  act  of  the  defendant  in  making  the  sale. 
AtUx,  Noyes  db  Co.  v.  Pelan  db  Anderson,  5 
Iowa,  886. 

286.  Conditional  subscription.  An  instru- 
ment in  writing  contained  the  following  prom- 
ise :  "  We,  the  undersigned,  agree  to  pay  the 
sum  of  money  annexed  to  our  names,  as  sub- 
scribed by  us  in  our  own  handwriting,  when- 
ever the  county  j  udge  of  Clayton  county  shall 
certify  on  the  back  of  this  paper,  that  a 
good  and  substantial  bridge  has  been  built 
across  Lnckey  river,  at  Millville,  in  the  county 
of  Clayton,  designating  also  the  person  to 
whom  payment  shall  be  made."  It  was  held 
sufiiclent  to  establish  the  holder's  right  to 
recover,  to  allege  the  execution  of  the  certificate 
without  also  alleging  the  building  of  the  bridge. 
Towdey  v.  Olds,  6  Iowa,  526. 

287.  Waiver  of  olijo^^^o^  Where,  in  an 
action  to  recover  for  materials  furnished,  and 
work  and  labor  performed,  in  the  erection  of  a 
house,  under  a  written  contract,  the  court 
charged  the  jury :  ''  That  if  the  defendant  made 
the  first  payment  in  pursuance  of  the  contract, 
with  a  full  knowledge  of  the  kind  of  house  the 
building  was  ;  if  he  was  present  while  plaintiff 
was  building  the  house,  and  g^ve  his  assent  to 
the  manner  in  which  the  plaintiff  was  building 
the  same  ;  and  if  he  admitted  that  he  was  satis- 
fied with  the  building,  when  the  same  was 
finished,  these  are  circumstances  to  prove  that 
the  building  was  finished  according  to  the  con- 
tract." Held,  that  the  instruction  was  not 
erroneous.    Demoss  v.  Noble,  6  Iowa,  530. 

288.  Scholarship  note.  In  an  action  upon  a 
note  given  in  consideration  of  a  scholarship  in 
a  college,  and  the  benefits  of  tuition  therein  to 
be  furnished  on  condition  that  the  note  should 
be  paid  according  to  its  tenor,  it  cannot  be 
shown,  for  the  purpobe  of  defeating  the  action, 
that  the  plaintiff  has  rented  out  its  college 
building  to  incompetent  teachers,  who  receive 
their  compensation  from  the  tuition  paid,  and 
that  the  school  is  so  badly  kept  that  tuition 
therein  would  be  of  no  benefit  to  pupils.  While 
defendant,  with  others,  withhold  the  means 
designed  to  furnish  the  institution  support,  he 
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is  in  no  condition  to  complain.  Oskalooaa  Col- 
lege V.  HvMt  25  Iowa,  155. 

289.  Change  of  place  of  performanoe :  war- 
ranty. A  contract  for  the  sale  of  a  reaping 
macliine  named  the  place  where  the  machine 
was  to  be  delivered,  and,  after  setting  out  a 
warranty  of  the  machine,  provided  that  if  it  did 
not  answer  the  warranty,  it  was,  after  notice, 
etc.,  to  be  returned  to  the  town  of  C,  free  of 
charge.  Heldy  that  a  delivery  of  the  machine 
at  a  different  place  from  that  named  in  the  con- 
tract, at  the  request  and  for  the  accommodation 
of  the  purchaser,  was  not  such  a  departure  from 
the  contract  as  would  release  the  purchaser 
from  returning  the  machine,  in  case  it  failed  to 
comply  with  the  warranty,  to  C,  as  stipulated 
in  the  contract.  Gammar  v.  Prindle  and  Bar- 
gain, 27  Iowa,  869. 

290.  So,  too,  if  there  was  a  subsequent 

agreement  or  verbal  change  as  to  the  place 
where  the  machine  might  be  left,  in  case  it  failed 
to  comply  with  the  warranty,  this  would  not 
amount  to  such  a  new  contract  as  would  defeat 
an  action  based  upon  the  original  written  one, 
any  more  than  the  change,  with  the  purchaser's 
consent,  as  to  the  place  where  the  machine  was 
to  be  delivered  in  the  first  instance.  Ibid. 

291.  Bounty  offer.  The  board  of  supervisors 
of  Buchanan  county  passed  the  following  resolu- 
tion :  "  Resolf>ed,  by  the  board  of  supervisors  of 
Buchanan  county,  that  we  hereby  appropriate, 
out  of  the  funds  belonging  to  said  county,  not 
otherwise  appropriated,  the  sum  of  one  hundred 
dollars  to  each  man  who  may  enlist  and  be 
mustered  into  the  military  service  of  the  United 
States  from  said  county,  under  the  recent  call 
of  the  President  for  300,000  men."  Held,  that 
a  soldier  who  duly  enlisted  on  the  faith  thereof, 
and  who  was  under  such  enlistment  mustered 
into  the  service  of  the  United  States  from  said 
county,  was  entitled  to  the  bounty  offered, 
though  no  quota  was  in  fact  due  from  the 
county  under  the  call  of  the  President  mentioned 
in  the  resolution.  Perham  v.  Buchanan  county, 
28  Iowa,  260. 

292.  Nor  would  the  fact  that  he  was  not 

mustered  in  on  the  day  of  his  enlistment,  nor 
even  promptly,  defeat  his  right  to  recover,  the 
time  nor  manner  of  mustering  in  not  being 
within  his  control,  nor  made  a  condition  by  the 
resolution,  except  that  it  should  be  under  the 
call.    Ibid, 


293.  Breach:  re-delivery  of  property.  In 
the  sale  of  a  reaping  machine  it  was  stipulated 
that  if  it  failed  to  work,  as  warranted,  the  owner 
might  return  it  and  be  thereupon  entitled  to  a 
repayment  of  the  consideration.  Evidence  was 
introduced  showing  that  the  buyer,  failing  to 
make  the  machine  work,  returned  it  to  the 
seller  and  demanded  the  surrender  of  the  notes 
given  therefor ;  that  the  seller  refused  to  receive 
the  machine  or  surrender  the  notes,  but  agreed 
to  come  to  the  premises  of  the  buyer  and  further 
test  the  machine ;  whereupon  the  buyer  took 
the  machine  back  home  with  him,  and  soon 
after  the  seller's  agent  came  to  test  it,  but  could 
not  make  it  work ;  that  the  buyer  drove  it  into 
his  yard  and  told  the  seller  he  might  come  and 
take  it  away,  and  that  it  had  remained  there  for 
him  ever  since.  Held,  that  the  buyer  had  suffi- 
ciently complied  with  his  agreement  to  entitle 
him  to  recover  the  consideration.  Hall  v.  The 
JEtna  Manufacturing  Company,  80  Iowa,  218. 

294.  Substantial  compliance:  railroad  sub- 
soxiption.  Where  a  person  agreed  in  writing 
to  pay  a  railroad  company  a  certain  sum,  to  aid 
in  the  construction  of  its  road,  on  condition  or 
when  the  company  should  build  a  depot  and 
open  its  road  to  a  point  within  one  mile  of  the 
post-office  of  a  certain  town,  it  was  JiM,  in  an 
action  on  the  agreement,  that  the  building  of  a 
side  track,  which  was  operated  as  such,  and  a 
depot  at  a  point  within  the  distance  named,  was 
a  substantial  compliance  of  the  contract  on  the 
part  of  the  company,  although  the  main  track  of 
the  road  was  not,  nor  was  the  whole  of  the  depot, 
within  the  mile.  Cedar  Falls  and  Minnesota 
R.  R.  Co.  V.  Rich,  33  Iowa,  115. 

295.  It  was  also  ?ield  that  the  distance 

mentioned  in  the  contract  should  be  measured 
by  a  direct  line,  rather  than  by  the  nearest 
traveled  route.  Ibid. 

b.  Effect  of  failure  to  perform. 

296.  Quantum  meruit :  defective  performance. 

Though  work  is  improperly  performed,  and  not 
within  the  agreed  time,  still,  if  it  is  of  use  and 
value  to  the  employer,  the  workman  may  recover 
reasonable  compensation,  after  making  such 
allowances  as  the  circumstances  may  require. 
In  such  a  case,  the  employer  may  protect  himself 
from  damages  by  reason  of  defective  and  dila- 
tory work  ;  and  he  is  bound  to  do  so,  if  prac 
ticable,  at  a  moderate  expense,  and  by  ordinary 
efforts;  and  he  can  then  charge  the  delinquent 
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partj  for  such  expense  and  efforts,  and  the 
damages  which  could  not  have  been  avoided  hy 
such  diligence.    Davis  v.  Fish,  1  Q.  Gr.  406. 

297.  Where  F.  conveyed  a  claim  and  improve- 
ments to  D.,  for  $150,  on  account,  and  also  for  a 
steam  engine  of  a  particular  specification,  but 
which  was  not  delivered  bj  D.  to  F.  at  the  time 
and  place  agreed  upon,  it  was  7uldf  that  as  D. 
failed  to  deliver  the  engine  as  agreed,  F.  was 
entitled  to  the  amount  at  its  estimated  value ; 
but  if  no  value  was  estimated  upon  it  by  the 
parties,  that  F.  was  entitled  to  the  value  of  the 
claim,  over  and  above  the  $150  applied  on 
account.  Ibid. 

298.  Where  a  dwelling-frame  is  defectively 
erected,  but  still  is  of  substantial  value  to  the 
defendant  for  the  purpose  intended,  the  plaintiff 
would  be  entitled  to  a  compensation,  to  be  ascer- 
tained by  deducting  from  the  contract  price  so 
much  as  the  frame  was  worth,  less  than  it  would 
have  been  if  completed  according  to  agreement. 
Crookshank  et  al.  v.  MaUory-,  2  Q.Qr.  257. 

299. It  was  not  necessary  for  the  defend- 
ants to  accept  the  dwelling,  in  order  to  justify 
a  recovery  against  them.  Ibid. 

300.  A  party  cannot  recover  upon  a  con- 
tract, when  he  has  failed  to  perform  his  part 
thereof,  when  the  adverse  party  has  neither 
waived,  prevented,  or  dispensed  with  such  per- 
formance ;  but  the  party  may  recover  from 
services  performed  under  such  contract  upon  the 
quantum  meruit,  the  defendant  having  the  right 
to  set  up  against  the  same  any  damages  sustained 
by  reason  of  such  non-performance.  McClay  v. 
Hedge,  18  Iowa,  66 ;  Pixler  v.  Nichols,  8  Ibid.  106. 

301.  Renunciation  before  time  for  perform- 
ance. If,  before  the  time  of  performing  arrives, 
the  promissor  expressly  renounces  the  contract, 
or  disables  himself  from  the  performance  of  the 
same  he  may  be  sued  as  for  a  breach  thereof, 
before  the  day  of  performance  arrives.  Grabtree 
V.  Messersmith,  19  Iowa,  179. 

302.  Part  performance.  If,  by  directions  of 
the  defendants,  the  plaintiffs  are  prevented  from 
performing  a  contract  for  work,  they  can  recover 
for  the  work  done  in  proportion  to  the  stipulated 
price  for  the  whole  job.  McCausland  et  al.  v. 
6V««zp«^a/.,3G.  Gr.  161. 

303.  Whether,  if  a  contractor  abandons  his 
contract,  without  the  fault  of  the  employer,  he 
can  recover  what  the  work  done  is  reasonably 
worth,  under  a  proper  petition,  quere  t  Eyser 
V.  WeUsgerber,  2  Iowa,  464.  But  this  is  no  longer 
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a  matter  of  doubt,  the  affirmative  of  the  proposi- 
tion being  settled  in  Clay  v.  Sedge,  18  Iowa,  66 ; 
and  Pixler  v.  Nic/iols,  8  Ibid.  106  ;  §  800,  supra. 

304.  Acceptance  of  work.  The  fact  that  a 
party  accepted  a  house  erected  upon  his  own 
land,  will  not  preclude  him,  in  an  action  to 
recover  the  contract  price  of  the  work,  from 
showing  that  it  was  done  in  an  unworkmanlike 
manner,  and  from  setting  off  his  damages  arising 
from  the  defect,  against  the  plaintiff's  claim  for 
the  price  of  the  work.  Mitchell  v.  Wiscotta  Land 
Co.,  3  Iowa,  209. 

306.  Waiver.  In  an  action  to  recover  for 
building  a  house,  the  court  instructed  the  jury, 
"  that  if  the  defendants,  or  any  of  them,  were 
at  or  about  the  house  during  the  construction 
thereof,  and  giving  instructions  in  relation 
thereto,  and  they  made  no  objections  during 
that  time  to  the  manner  of  construction,  they 
cannot,  after  the  house  is  completed,  and  after 
they  have  received  it,  make  any  objections." 
Held,  That  the  instruction  was  erroneous.  Ibid. 

306.  Contract  payable  in  property.  When 
payment  was  to  be  made  in  sawing,  and  the 
payor  gave  notice  of  a  readiness  to  do  the  work, 
but  the  payee  neglected  to  deliver  the  logs  to  be 
sawed  before  the  mill  was  carried  away  by  a 
freshet,  it  was  h^d,  that  the  destruction  of  the 
mill  did  not  convert  this  into  a  cash  claim  unless, 
the  sawing  was  demanded  and  not  finished 
within  a  reasonable  time.  Davidson  v.  Over- 
hulser  3  G.  Gr.  196. 

307.  For  removal  of  standing  timber.  A  pur- 
chaser of  standing  timber,  under  a  contract 
that  it  is  to  be  taken  off  within  a  fixed  time,  ac- 
quires only  a  right  of  entry  on  the  land  for  that 
purpose  and  during  that  time.  If  the  timber 
is  not  removed  within  such  time,  the  rights  of 
the  purchaser  are  concluded,  and  he  cannot  enter 
thereafter.    Sanders  v.  Clark,  22  Iowa,  275. 

308.  Semble,  that  a  court  of  equity  might 
afford  relief  and  extend  the  time,  if  equitable 
grounds  of  excuse  for  not  removing  the  timber 
within  the  time  were  shown  ;  but  the  fact  that 
the  purchaser  entered  the  military  service  after 
the  execution  of  the  contract,  does  not  con- 
stitute such  grounds.    Ibid. 

309.  Chattel  mortgage:  replevin.  S.  con 
tracted  to  sell  and  deliver  for  G.,  $650  worth  of 
property,  to  be  prepared  and  furnished  him  by 
G. ,  and  to  collect  and  pay  over  to  the  latter  the 
money  arising  from  the  sales,  which  should  be 
made  to  none  but  responsible  parties.    S.,  under 
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this  agreement,  sold  $675  worth  of  property,  and 
collected  all  of  the  same  except  $56.  Of  this 
latter  sum,  S.  attempted  without  success  to  col- 
lect a  portion,  but  as  to  the  remainder  of  this 
balance,  he  made  no  effort  to  collect.  Q.,  claim- 
ing that  S.  had  not  complied  with  his  contract, 
took  possession  of  some  chattels  mortgaged  to 
him  by  S.,  as  security  for  his  performance  of  the 
contract,  and.  thereupon,  S.  instituted  an  action 
of  detinue  to  recover  the  chattels.  Held,  that  no 
sufficient  excuse  appearing  for  the  failure  of  S. 
to  make  an  effort  to  collect  all  of  the  balance 
remaining  unpaid,  he  was  not  entitled  to  re- 
cover.   Scott  V.  Olaze,  29  Iowa,  168. 

310.  Abandonment:  partnership.  Where 
one  party  to  an  agreement  abandons  it  or  dis- 
regards its  provisions,  the  other  party  may  treat 
it  as  no  longer  binding  on  him.  Turk  v.  Nichol- 
son ei  al.,  30  Iowa,  407 ;  Edmonds  v.  Cochran,  12 
Ibid.  488. 

311.  Rule  applied.  Where  a  creditor  entered 
into  an  agreement  with  a  firm  in  respect  to  the 
management  of  the  partnership  property,  upon 
which  he  had  a  lien  for  an  indebtedness  to  him, 
and  upon  which  indebtedness,  in  consideration 
of  the  agreement,  he  was  to  extend  time  of  pay- 
ment, it  was  7ield,  that  a  dissolution  of  the  part- 
nership, by  a  withdrawal  of  one  of  the  mem- 
bers, and  the  transfer  of  his  interest  to  the  re- 
maining one,  worked  such  an  abandonment  of 
the  contract  on  the  part  of  the  partnership,  as 
absolved  the  creditor  from  further  observance 
of  it  on  his  part.    Ibid. 

312.  Parties.  It  was  further  Jield,  that,  if 
the  remaining  partner  were  entitled  to  the  bene- 
fits of  the  contract,  he  would  have  to  claim  them 
in  an  action  alone,  and  could  not  for  that  pur- 
pose join  in  an  action  with  the  "retiring  partner. 
Ibid. 

c.  Excuse  for  non-performance. 

313.  Agreement  for  erection  of  a  mill.  In 
an  action  on  a  contract  for  the  erection  of  a  mill, 
it  was  held,  that  if  the  defendant  directed  or 
consented  to  alterations  which  delayed  the  com- 
pletion beyond  the  stipulated  time,  the  defend- 
ants would  not  be  entitled  to  damages  for  such 
delay.  McCausland  v.  Cresap,  8  G.  Gr.  161. 

314. to  furnish  an  engine.  A  special  con- 

•  tract  to  furnish  an  engine  may  be  considered 
abandoned  by  the  defendant  when  the  plaintiff  is 
ready  to  set  up  the  engine  at  the  time  stipulated, 
nnd,  again,  three  months  after,  but,  both  times. 


the  defendants  declined  having  it  done ;  also, 
where  the  plan  of  the  engine,  subsequently  or- 
dered and  set  up,  was  materially  changed  by 
direction  of  the  defendant ;  and,  also,  where  the 
defendant  acknowledged  the  correctness  of  the 
account  which  the  plaintiff  subsequently  pre- 
sented, and  which  included  the  price  of  the  en- 
gine.   Buford  &  Co.  V.  Funk,  4:  G.  Gr.  498. 

316. for     keeping    stock    on    shares. 

Where  plaintiff  took  a  lot  of  sheep  to  keep  on 
certain  shares,  with  privilege  to  underlet,  and 
he  accordingly  underlet  for  a  larger  share  to  a 
third  party,  who  was  to  deliver  the  same  to  the 
owner,  it  was  held,  that  such  third  party  could 
not  avoid  responsibility  for  failure  to  deliver  the 
share  agreed  to,  by  setting  up  a  new  contract 
with  the  owner,  and  a  release  by  him  thereunder 
from  delivering  a  larger  share  than  the  plaintiff 
was  bound  to  deliver,  unless  plaintiff  knew  of 
this  new  contract,  and  acquiesced  therein. 
Doyle  V.  Rutledge,  22  Iowa,  552. 

316.  Waiver  of  condition.  When  a  party 
to  a  contract,  entitled  to  the  benefit  of  a  con- 
dition, upon  the  performance  of  which  his 
responsibility  is  to  arise,  dispenses  with  the 
condition,  or  by  any  act  of  his  own  prevents 
its  performance,  the  other  party  is  excused  from 
showing  a  compliance  with  such  condition. 
Attix,  Noyes  db  Co,  y.Pelan  <k  Anderson,^  Iowa, 
336. 

317.  Bztension  of  time:  action.  Where 
there  is  an  agreement  between  the  parties  to  a 
written  contract  for  a  consideration,  to  extend 
the  time  of  payment  to  a  given  period,  an  action 
upon  the  written  contract  cannot  be  sustained, 
if  brought  before  the  expiration  of  the  time  for 
which  the  payment  was  extended.  Cox  db 
Shelley  v.  CarreU  <fc  Co.,  6  Iowa,  350. 

318.  Rule  applied.  Where,  in  an  action  on  a 
promissory  note,  commenced  on  the  27th  day  of 
March,  1857,  the  defendant  answered,  alleging 
that,  in  consideration  of  the  payment  of  the  sum 
of  $1,136.41  on  said  note,  without  discount  or 
allowance  therefor,  two  months  before  the  note 
became  due,  and  when  the  note  was  not  drawing 
interest,  the  plaintiff  agreed  with  the  defend- 
ants that  the  time  of  payment  on  the  balance 
due  on  the  note  should  be  extended  to  the  Ist 
day  of  August,  1857.  and  the  same  should  not 
be  due  until  then,  and  that  the  action  was  com- 
menced before  the  note  became  due  under  the 
agreement ;  to  which  answer  there  was  a  de- 
murrer, which    was    sustained    by   the  court. 
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HMt  1.  That  the  coart  erred  in  eustaining  the 
demarrer;  2.  Thatthematter  pleaded  was  good, 
as  a  plea  in  abatement ;  3.  Thai  the  agreement 
Bet  up  in  the  answer  to  be  valid,  need  not  be  in 
writing.  Ibid. 

319.  Substitution  of  new  oontract:  eridence. 
Plaintiff  and  defendant  entered  into  a  written 
contract  for  work  to  l)e  performed  and  materials 
to  be  furnished  bj  the  former,  in  the  erection  of 
a  building,  the  price  which  he  was  to  receive 
therefor  being  fixed  in  the  contract.  Plaintiff 
commenced  work,  under  this  contract,  and  re- 
ceived a  certain  sum,  which  was  shown  to  be 
equal  to  the  amount  of  work  then  done.  The 
parties  then  agreed  upon  certain  changes  which 
increased  the  labor  and  the  price,  and  a  second 
contract  was  made  embodying  these  changes, 
revising  the  original  plan,  and  fixing  the  price 
to  be  received.  Held^  that  the  second  contract 
was  a  substitution  for  the  first  one,  and  an 
abandonment  of  it  so  far  as  it  then  remained 
un])erformed,  and  that'  there  was  no  error  in 
refusing  to  allow  evidence,  eUiunde,  to  show  that 
it  was  understood  between  the  parties  that  the 
second  contract  was  not  a  substitution  for 
the  first.  Mailier  v.  Butler  County^  28  Iowa, 
258. 

320.  Accident.  The  plaintiff  contracted  to 
do  the  carpenter  work  in  the  erection  of  a  build- 
iDg,  and  furnish  the  material  therefor.  Having 
performed  all  the  work,  except  certain  work 
which  was  to  be  done  after  the  plastering,  the 
building  was  turned  over  to  defendant  for 
the  purpose  of  having  the  plastering  done,  and, 
while  thus  in  his  possession,  the  building  was 
blown  down.  Held,  that  the  plaintiff  having 
performed  his  work  in  a  workmanlike  manner, 
was  entitled  to  recover  therefor,  and  that  the 
loss  of  the  accident  fell  upon  the  defendant. 
Oarretty  v.  Bra2eU,  84  Iowa,  100. 

VI.  Rescission. 

321.  Wliat  necessary  to  be  done.  Where  a 
party,  having  it  in  his  power,  cancels  a  contract, 
or  declares  it  void,  he  should  restore  the  other 
party  to  his  former  rights,  by  repayment  of 
money,  or  return  of  property  received  on  such 
contract ;  and  on  failyig  to  do  so,  he  is  liable  to 
an  action  without  a  previous  demand.  Penny 
V.  Cameron  etal.,\Qt.  Gr.  880. 

322.  A  party  must  restore  what  he  has 
received  on  a  contract,  before  it  can  be  rescinded 
in  equity.     Rynear  v.  NeUin,  3  G.  Gr.  310; 


Burge  v.  The  Cedar  Bapids  <fe  Mo,  B,  R,  Co.,  82 
Iowa,  101. 

323.  A  contract  can  only  be  rescinded  when 
the  parties  can  be  placed  in  their  original  posi- 
tion with  respect  to  it.  Where  one  party  has 
received  a  benefit  from  a  partial  performance 
of  the  contract,  his  remedy  for  a  failure  to  per- 
form as  to  the  remainder,  is  by  an  action  for 
damages.    Moore  v.  Bare,  11  Iowa,  198. 

324.  Generally,  a  party  cannot  rescind  a  con- 
tract if  the  failure  of  the  other  party  is  but  par- 
tial, but  must  pursue  his  action  on  the  contract 
for  the  part  not  performed  ;  nor  a  rescission  be 
effected,  unless  both  parties  can  be  restored  to 
the  condition  in  which  they  were  before  the 
execution  of  the  contract.  Burge  v.  Tlie  Cedar 
Bapids  <fe  Mo.  B.  B.  Co,,  82  Iowa,  101. 

326.  The  refusal  of  one  party  to  perform  a 
contract  on  his  part,  is  sufficient  cause  for 
a  rescission  of  the  contract  by  the  other.  Ed- 
monds V.  CoehraUy  12  Iowa,  488. 

326.  The  extent  to  which,  and  the  manner  in 
which,  contracts  may  be  rescinded,  considered 
and  discussed.  Allen  v.  Pegram  et  al.,  16  Iowa, 
163. 

327.  Bffect  of  rescission.  If  the  parties  to  a 
contract  for  the  sale  and  delivery  of  personal 
property,  waive  the  same  by  agreement,  the 
vendor  must,  in  the  absence  of  a  contrary  stipu- 
lation, refund  to  the  vendee  the  money  already 
paid  by  him  on  the  contract  thus  rescinded. 
Redman  d:  Fear  v.  Mahin  &  Cloud,  28  Iowa, 
296. 

For  rescission  of  contracts  relating  to  lands, 
see  of  this  title  section  323  et  seq.  ante. 

VII.  Lex  Loci. 

328.  General  rules:  remedies.  The  lex  loci 
contractus  governs  as  to  the  construction  of  the 
contract,  but  the  lex  fori  as  to  the  remedy  to 
enforce  the  same.  Shaffer  v.  Bolander,  4  G. 
Gr.  201. 

329.  HeUofL  The  lex  loci  eontraetus  governs 
as  to  the  nature,  validity  and  interpretation  of 
the  contract ;  but  the  lex  fori  governs  in  mat- 
ters pertaining  to  the  remedy.  The  law  of  set- 
off belongs  to,  and  is  a  part  of,  the  remedy. 
JSavary  v.  Savary,  8  Iowa,  271. 

330.  Generally  speaking,  the  validity  of  a 
contract  is  to  be  determined  by  the  law  of  the 
place  where  made.  If  valid  there,  it  is,  by  the 
general  law  of  nations,  held  valid  everywhere, 
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by  the  tacit  or  implied  consent  of  the  parties. 
J)cm»  V.  Bronson,  6  Iowa,  410. 

331. ezoeptions.  Bat  this  rule  is  subject 

to  important  exceptions,  viz. :  1.  That  neither  the 
State  nor  its  citizens  can  suffer  any  injury  or 
inconvenience,  by  gfiving  legal  effect  to  the  con- 
tract ;  2.  That  the  consideration  of  the  contract 
be  not  immoral,  and  the  giving  effect  to  it  will 
not  have  a  bad  tendency,  or  exhibit  to  the  citi- 
zens, an  example,  pernicious  and  detestable  ;  8. 
That  the  contract  be  not  opposed  to  the  policy 
and  institutions  of  the  State  where  it  is  sought 
to  be  enforced.  IHd. 

332. power.    A  State  may  say  how  far 

the  laws  of  another  State  are  to  be  enforced  by 
her  courts;  and  this,  without  impairing  the 
obligation  of  contracts.  Ibid. 

333.  Where  oontract  is  to  be  pexfozmed  in 
another  place.  The  law  of  the  place  where  the 
contract  is  made  is  to  govern  in  enforcing  and  ex- 
pounding. AlUeVt  if  the  parties  provide  for  its 
execution  elsewhere ;  in  which  case  it  is  to  be 
governed  by  the  law  of  the  latter  place.  Arnold 
Potter, 2^  Iowa,  194 ;  Boyd  EUis,  11  Ibid.  98. 

334.  Agreement  of  parties.  If  a  contract  be 
made  in  one  place  to  be  executed  in  another,  the 
parties  may  stipulate  that  it  shall  be  governed 
by  the  law  of  either.  Arnold  v.  Potter,  23 
Iowa,  194. 

336.  The  validity,  nature,  obligation  and 
interpretation  of  a  contract  are,  as  a  general 
rule,  to  be  governed  by  the  law  of  the  place 
of  performance ;  but,  as  a  general  rule,  if  the 
contract  is  void  or  illegal  by  the  law  of  the  place 
where  made,  it  will  be  held  void  and  illegal 
everywhere.  McDaniel  et  al.  v.  ITie  Chicago  <& 
Northwestern  Railway  Co.,  24  Iowa,  412. 

336.  Interest.  If  the  rate  of  interest  differ 
in  two  localities,  it  is  competent  for  the  parties 
to  agree  upon  the  rate  of  either.  {Arnold  v. 
Potter,  supra.  Butters  v.  Old,  1 1  Iowa,  1 ;  and 
see  Cox  v.  United  States,  6  Pet.  172 ;  Smith  v. 
Smith,  2  Johns.  236 ;  Thompson  v.  Ketcham,  4 
Ibid.  285 ;  Qibbs  v.  Fremont,  20  Eng.  Law  &  Eq. 
555 ;  Stewart  v.  EUice,  2  Paige,  604 ;  Berrien  v. 
WriglU,  26  Barb.  208 ;  Harvey  v.  Archibold,  1 
Ry.  &  M.  184 ;  Andreios  v.  Pond,  13  Pet.  65 ; 
Depau  V.  Humphrey,  20  La.  1 ;  Van  Shaick  v. 
Edwards,  2  Johns.  Cas.  855  ;  JDe Wolf  v  .Johnson, 
10  Wheat.  867  :  Chapman  v.  Robertson,  6  Page, 
627  ;  Peck  v.  Mayo,  14  Vermt.  83  ;  Story's  Con- 
flict  of  Laws,  p.  296  :  2  Kent.  [3  ed.]  460 ;  2  Pars. 


on  Cont.  584,  and  note  h,  where  the  author 
ities  are  very  fully  collected.) 

337.  Usury.  «When  the  interest  expressed 
is  usurious,  both  by  the  law  pf  the  place  where 
the  contract  was  made,  and  where  it  is  to  be 
executed,  the  law  of  the  former  place  will  gov- 
ern as  to  the  consequences  of  the  usury.    Ibid. 

338.  Oommonlaw!  a4Jadioations  of  other 
States.  The  law  of  the  place  where  a  contract 
is  made  will  ordinarily  govern  in  its  construc- 
tion, and  the  rights  of  the  parties  thereunder ; 
but  when  a  question  arises  under  the  common 
law,  or  law  merchant,  the  courts  of  this  State 
will  not  be  concluded  as  to  what  the  common 
law  rule  in  such  cases  is,  by  wliat  the  courts  of 
the  State  where  the  contract  was  made  have 
decided  in  relation  thereto.  Aliter,  if  the  decision 
was  upon  a  question  arising  under  some  custom 
or  usage  of  the  place  where  the  contract  was 
made.     Franklin  v.  Twogood,  25  Iowa,  520. 

339.  Sale  of  intoxicating  liquor :  The  plain- 
tiff sold  and  delivered  to  the  defendants,  in 
the  city  of  New  York,  a  stock  of  intoxicating 
liquors.  A  part  of  the  consideration  was  at  the 
time  paid,  a  part  was  subsequently  paid  in  Iowa, 
and  the  promissory  notes  in  suit  for  the  balance 
were  executed  in  Iowa.  It  was  held,  that  the 
contract  of  sale  was  completed  in  New  York, 
and  that  the  plaintiff  should  be  treated  as  a 
foreign  vendor.  W hillock  v.  Workman  <&  Co., 
15  Iowa,  851. 

See  Constitutional  Law  ;  Evidence  ;  Bills 
Notes  and  Checks;  Action. 
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1.  Release  of  maker.  -  WLere  defendant 
wrongfully  converted  to  his  own  use  a  prom- 
issory note  belonging  to  another,  and  collected 
the  same  from  the  maker ;  held,  that  the  release 
of  the  maker  by  the  real  owner  did  not  operate 
to  release  defendant,  as  his  liability  was  not 
joint  with  the  maker.  AlUson  d  Crane  v.  King, 
25  Iowa,  56. 

2.  What  constitutes  a  conversion.  Where 
defendant  purchased  and  collected  a  promissory 
note  with  notice  of  plaintiff's  claim  thereon ; 
Iield,  that  defendant  is  guilty  of  a  wrongful  con- 
version of  the  note,  and  liable  for  the  amount 
he  collected  thereon.    Ibid. 

3.  Collateral  security.  Where  the  holder  of 
a  promissory  note  received  as  collateral  security 
therefor,  from  the  maker,  a  bank  certificate  of 
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deposit,  which,  without  the  consent  of  the  maker, 
he  surrendered  to  the  parties  wlio  executed,  it, 
and  received  from  them,  instead,  their  promis- 
sory note  and  mortgage,  it  was  hdd,  in  an  action 
on  the  original  note,  that  the  action  of  the 
holder  in  surrendering,  without  the  consent  of 
the  maker,  the  certificate  of  deposit  given  by 
the  latter  as  collateral,  and  the  taking  instead 
thereof  the  note  of  the  makers  of  such  certifi- 
cate, amounted  to  a  conversion  of  the  collateral 
by  the  holder,  and  that  he  should  be  held  liable 
to  account  to  the  maker  for  the  full  nominal 
amount  thereof,  although  it  was  shown  that  the 
bankers  executing  the  certificate  of  deposit  had 
suspended  payment  at  the  time  of  the  receipt 
thereof  as  collateral,  and  though  the  mortgage 
given  by  them  to  secure  the  note  executed  by 
them,  when  they  received  back  the  certificate, 
proved  insufiAcient.  Oreenwald  v.  Metcalf,  Ora^ 
ham  dt  Co.,  28  Iowa,  808. 

4.  Bflixture  of  gold  dust.  When  the  gold 
dust  of  G.  was  sent  to  him  in  charge  of  R.,  and 
where  it  was  subsequently  mixed  and  taken  by 
force  from  R.  an^  delivered  to  S.,  and  by  S.  con- 
verted into  money ;  Tuld,  that  G.  could  recover 
from  S.  in  an  action  of  assumpsit.  Ooodenow  v. 
8nyder,  8  G.  Gr.  699. 

6.  By  the  Spanish  law,  which  obtains  in 
California  the  mixture  of  g^ld  dust,  did  not 
destroy  the  individual  ownership,  whether  the 
mixing  was  done  by  accident  or  design.  If  in- 
separably mixed,  each  owner  will  be  interested, 
pro  tarUo,    Ibid, 

See  Damaqks  ;  Bailment. 


OONVBYANOZl. 

I.  GUNERALLY. 
II.   EXBCITTION  AND  DELIVBRY. 

a.  Execution, 

b.  delivery. 

III.  CONBmERATION. 

IV.  Form,  Construction  and  Effect. 
V.  Description  of  Premises. 
VI.  Covenants. 

a.  Oorutruction  and  effect. 

(1)  Covenant  of  genercU  toarranty. 

(2)  Covenant  of  seizin. 

b.  WIio  entitled  to  benefits  of  covenant. 

e.  Breach  of  covenant  and  metisure  of 

damages. 
d.  General  rules  and  miscellaneous  mM- 

ters. 


VII.  Recording  Act. 

a.  General  principles, 

b.  What  is  sufficient  under  the  act  to  impact 

notice. 

(1)  As  to  indexing. 

(2)  Generally. 

c.  Priority  of  right. 

d.  Wlio  a/te  subsequent  purchasers. 


I.  Generally. 

1.  Written  and    printed  parts.    When  the 
granting  clause  in  a  deed  is  in  writing,  and  the  - 
general   covenants  are  printed,  the  former  will 
govern  when  the  two  are  inconsistent.     McNea/r 
V.  McGomber  et  al.,  18  Iowa,  12. 

2.  Without  reservation.  A  conveyance  of 
laud,  without  exception  or  reservation,  includes 
not  only  the  earth  but  every  thing  attached  to 
it ;  whether  by  nature,  as  herbage,  trees,  etc.,  or 
artificially,  as  fences  and  buildings.  Van 
Wagner  v.  Van  Nostrand,  19  Iowa,  422. 

3.  Reqtdsitea  to  be  mentioned.  Under  our 
statute,  as  at  common  law,  a  grantor,  a  grantee, 
and  a  thing  to  be  granted,  must  all  be  described, 
in  a  deed ;  and  an  instrument  in  which  any  of 
these  are  omitted  is  not  legally  executed,  and 
can  convey  no  title.  Simms  v.  Harvey  et  ux.,  19 
Iowa,  274. 

4.  SeaL  Under  the  provisions  of  the  Code  of 
1851,  real  estate  may  be  conveyed  by  an  instru- 
ment without  seal,  and  all  its  qualities  and  inci- 
dents will  pass  by  such  an  instrument.  Pier  son 
V.  Armstrong,  1  Iowa,  282. 

6.  Aoknowledgement  and  recording.  The 
provisions  of  the  law,  requiring  acknowledgment 
and  record  of  deeds,  are  for  the  security  of  pur- 
chasers. They  are  not  essential  to  the  validity 
of  the  deed  as  to  the  grantor.  Blain  v.  Stewart, 
2  Iowa,  378. 

6.  A  deed  of  separation  executed  by  the 

husband  and  wife  may  be  good,  if  not  acknowl- 
edged by  the  trustee.  Goddard  v.  Beebe,  4  G. 
Gr.  126. 


7. 


A  conveyance  is  valid  and  binding 


between  the  parties,  though  it  be  neither 
acknowledged  or  recorded .  Lake  et  al.  v.  Gray  et 
al,  30  Iowa,  415. 

8. married  women.  And  this  rule  applies 

to  an  acknowledgment  by  a  married  woman  to 
a  deed  releasing  her  dower  or  conveying  the 
estat<e.  Ibid.  (For  further  cases,  see  title 
Acknowledgment,  ante.) 
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9.  Joint  tenants  and  in  entirety.  Under  our 
law  joint  tenancies,  and  in  entirety,  are  not 
favored,  and  a  conveyance  to  two  or  more 
persons  in  their  own  right  creates  a  tenancy  in 
common,  unless  a  contrary  intent  is  expressed. 
Hoffman  et  al.  v.  Stigers,  28  Iowa,  302. 

10. husband  and  wife.    And  this  rule, 

under  our  statute,  applies  to  a  conveyance, 
whether  by  judgment  or  deed,  vesting  the  estate 
in  a  husband  and  wife  jointly.    Ibid. 

11.  Ratification.  A  recognition  which  will 
have  the  effect  to  make  a  deed  valid,  which  but 
for  such  ratification  would  be  ineffectual  to  pass 
the  title,  as  against  the  party  or  subsequent 
incumbrances,  should  be  clear  and  express,  or 
be  implied  from  circumstances  equally  clear 
and  undisputed.  Haynea^  Hutt  dk  Co.  v.  Seach- 
rest  et  al.,  13  Iowa.  455. 

12.  Delivery  pendente  lite.  While  a  suit 
involving  the  title  to  certain  lands  was  pending, 
one  of  the  defendants  delivered  to  another  a 
deed  executed  by  plaintiff  conveying  to  such 
defendant  the  property  in  controversy ;  and  three 
days  after  such  delivery  the  court  entered  its 
decree,  declaring  that  the  plaintiff  was  then  the 
owner  of  such  lands.  Held,  that  all  parties  to 
the  decree  were  concluded  by  it ;  and  that  the 
rights  of  the  party  holding  the  deed  were  cut  off 
by  the  decree.  McGregor  v.  McOregor,  21  Iowa, 
441. 

13.  Conveyance  by  infant  trustee.  Where 
a  party  holds  a  legal  title  to  real  estate  in  trust 
for  another  who  has  executed  a  bond  for  the 
conveyance  of  the  same,  and  received  the  pur- 
chase-nioney,  and  where  the  trustee  conveys  the 
land  in  accordance  with  the  requirements  of 
the  bond,  he  wlil  not  be  permitted  to  set  aside  the 
deed,  on  the  ground  that  he  was  a  minor  when 
the  deed  was  executed ;  nor  for  the  reason 
that  the  bond  was  obtained  from  the  party  hold- 
ing the  beneficial  interest  in  the  land  by  fraud 
and  duress.     Prouty  v.  Edga/Ty  6  Iowa,  353. 

14.  by  a  married  woman.    Where,  by 

a  statute  a  models  prescribed  whereby  a  married 
woman  may  convey  her  real  property,  if  the 
directions  of  the  statute  are  not  complied  with, 
the  deed  is  void  as  to  her.  It  will  not  be  treated 
as  an  imperfect  conveyance ;  nor  will  a  mistake 
in  the  deed  of  a  married  woman  be  rectified,  as 
against  her.  {Qrapengether  v.  Fejer^ry,  9 
Iowa,  168.) 

16. by  an  infant.    A  deed  of  real  estate 


by  an  infant  is  voidable,  but  not  void.    Jenkins 
Y.  Jenkins  et  al.,  12  Iowa,  195. 

16.  Variance  in  survey  •  of  town  lots. 
Where  the  line  of  survey  between  remote  cor- 
ners of  a  block  is  found  to  vary  from  the  length 
called  for  in  re-establishing  the  boundaries  and 
comers  of  intermediate  lots  along  the  same  line, 
it  will  not  be  presumed,  in  the  absence  of  auy 
showing  to  that  effect,  that  the  variance  arises 
from  the  defective  survey  of  any  lot  or  part,  but 
from  the  imperfect  measurement  of  the  whole 
line  ;  and  the  variance  will  be  distributed 
between  the  several  iots  in  proportion  to  their 
respective  width.  Newcomb  v.  Lewis,  31  Iowa, 
488;  Moreland  v.  Page,  2  Ibid.  139. 

17.  Breach  of  contract.  Where  a  person 
purchases  real  estate,  with  certain  improvements 
thereon  from  another,  and  takes  a  conveyance 
which,  in  terms,  purports  to  convey  such 
improvements,  but  which  is  afterward  ascer- 
tained not  to  embrace  the  land  on  which  they 
are  situated,  which,  in  fact,  belongs  to  a  third 
person,  from  whom  the  purchaser,  to  save  him- 
self from. further  damage,  purchases  it,  such 
purchaser  may  maintain  an  action  against  his 
grantor. and  recover  from  him  such  compensation 
as  his  injuries  show  him  entitled  to.  WrigfU  v. 
McConnick,  22  Iowa,  546. 

18.  Conveyance  by  county  judge  of  land 
purchased  for  town  sites.  A  conveyance  made 
by  a  county  judge,  under  "An  act  relating  to 
the  disposal  of  lands  purchased  in  trust  for  town 
sites,"  approved  January  22,  1833,  should  be 
made  to  the  person  who,  as  occupant,  was  enti- 
tled to  the  same  at  the  time  of  its  execution, 
instead  of  the  person  who  was  in  possession  at 
the  time  the  act  of  congress  was  passed.  HaU 
V.  Doran,  6  Iowa,  433. 

19.  After  acquired  interest.  Where  a  deed 
purports  to  convey  a  greater  interest  than  the 
grantor  is  possessed  of,  any  after-acquired  inter- 
est of  the  grantor,  to  the  extent  of  that  which 
he  conveyed,  inures  to  the  grantee.  Revision, 
section  2210.  Van  Orman  v.  McGregor,  23 
Iowa,  300. 

20. husband  and  wife.   An  af  ter-aoquired 

interest  by  a  wife,  in  real  estate,  previously  con- 
veyed by  her  husband,  she  joining  in  the  coven- 
ants  of  the  deed  and  relinquishing  her  right  of 
dower,  does  not  inure  to  the  grantee  of  the  hus- 
band.    (yNeil  V.  Vanderburg,  25  Iowa,  104. 


CONVEYANCE. 


247 


Execation  and  Delivery. 


21.  Of  right  of  way  on  oondition:  effect  of 
breach.  Where  a  conveyauce  of  a  right  of  way 
to  a  railroad  company  is  upon  the  condition,  and 
contains  a  proviso,  tliat  the  depot  of  the  company 
is  to  he  located  within  a  certain  distance  of  a 
particular  place,  a  breach  of  such  condition  on 
the  part  of  the  company,  has  the  effect  of  defeat- 
ing  the  estate  conveyed  by  the  deed ;  and  the 
grantor,  not  having  surrendered  the  possession 
of  the  land,  may  enforce  the  forfeiture  and  have 
his  damages  for  the  right  of  way  assessed,  as 
though  no  deed  had  ever  been  made.  (Citing  1 
Wash,  on  Real  Prop.  452 ;  Lincoln,  v.  Drum- 
mond,  5  Mass.  821,  citing  Coke  Lit.  218,  §  350  ; 
Willard  v.  ffenry,  2  N.  H.  120 ;  Hamilton  v. 
IRlioU,  5  Serg.  &  Rawle,  375  ;  Andrews  v.  Lester, 
Maine,  394;  2  Greenl.  33,  note  1.)  Taylor  v. 
Cedar  Itapids  <fe  St.  PatU  R,  B.  Co.,  25  Iowa,  371. 

22.  When  formal  entry  unnecessary.  The 
estate  conveyed  by  the  deed,  in  such  case,  being 
less  than  a  freehold,  and  the  grantor  still  retain- 
ing the  possession,  no  formal  act  of  entry  on  his 
part  is  necessary,  in  order  to  avail  himself  of  the 
right  to  thus  proceed.  Ibid. 

II.  Execution  and  Delivert. 
a.  Execution. 

23.  SeaL  A  written  instrument  for  the  con- 
veyance of  real  estate,  executed  without  the 
seal  of  the  grantor,  before  the  Code  of  1851  went 
into  effect  (section  974,  of  which  abolishes  pri- 
vate seals),  is  insufii«*.ient  as  a  deed  to  convey 
the  fee,  even  when  recorded  after  the  Code  went 
into  force.    Switzer  v.  Knapps  et  al.,  10  Iowa,  72. 

2^  Parol  authority  to  fill  blank.  The  power 
to  fill  a  blank  in  a  conveyance  of  land  otherwise 
duly  executed,  under  a  parol  authority,  not 
being  presented  as  a  question,  the  decision  of 
which  is  essential  to  a  decision  in  this  case,  it  is 
not  conclusively  decided ;  but  Dillon,  J.,  is  of 
opinion  that  it  is  the  simpler,  safer  and  better 
doctrine  to  deny  even  this  power,  and  the  valid- 
ity, as  between  the  parties  to  a  conveyance  thus 
executed,  unless  it  has  been  subsequently 
redelivered,  or  at  least  confirmed,  ratified  or 
adopted  by  the  grantor.  Simms  v.  Hervey  et  ux., 
19  Iowa,  274,  where  the  authorities  are  very 
fully  collated  and  discussed  by  Dillon,  J. 

26.  Filling  of  blank  deed  by  agent  Where  a 
person  owning  land,  and  desiring  to  sell  the  same 
by  ag^nt,  sends  to  an  agent  a  deed  therefor  signed 
by  the  grantor,  with  the  name  of  the  grantee, 


and  the  amount  of  the  consideration  left  blauk, 
with  instructions  in  an  accompanying  letter,  for 
the  agent  to  negotiate  a  sale  and  deliver  the 
deed  to  the  purchaser,  the  agent  will,  so  far  as 
third  persons,  without  knowledge  of  the  circum- 
stances, are  concerned,  be  regarded  as  having 
power  to  fill  such  blanks,  and  the  deed  will  be 
held  valid.     Owen  v.  Perry  et  a/.,  25  Iowa,  412. 

26.  Blank   mortgage:    husband   and  wife. 

Where  the  wife  signed  with  her  husband  a 
blank  mortgage,  which  was  delivered  to  the 
husband,  who  inserted  therein  a  description  of 
real  estate  owned  by  the  wife,  and  then  delivered 
the  paper  to  a  third  party,  with  instructions  to 
negotiate  it,  and  insert  the  name  of  the  mort- 
gagee when  negotiated,  it  was  held  that  the 
instrument  was  not  the  deed  of  the  wife. 
Simms  v.  ffervey  et  ux.,  19  Iowa,  273. 

27.  OmiBsion  of  name  of  grantee.  Where 
the  grantor  in  a  deed  omitted  the  name  of  the 
grantee,  not  knowing  his  full  name,  and  left  a 
blank  therefor,  and  the  deed  in  this  condition 
was  delivered  by  him  to  the  grantee,  who, 
thereafter,  by  his  attorney,  filled  the  blank  with 
his  name,  and  the  grantor  afterward  ratified  the 
transaction  by  bringing  suit  for  the  considera- 
tion agreed  to  be  paid  for  the  deed,  it  was  held 
that  this  was  a  sufficient  execution  and  delivery 
of  the  deed.    Devin  v.  Himer^  29  Iowa,  297. 

28.  Filling  of  blanks  by  partner.  A.,  B^ 
and  C,  being  partners,  purchased  a  certain 
tract  of  land.  A  deed  was  executed  by  the 
grantor,  regular  in  all  respects,  except  that 
the  name  of  the  grantee  was  omitted.  This  was 
done  for  the  purpose  of  enabling  the  partners 
to  insert  the  name  of  the  purchaser  from  them, 
when  they  should  make  a  sale.  Subsequently 
to  the  execution  of  the  deed,  one  of  the  partners, 
A.,  who  held  the  instrument  for  the  firm,  and 
to  whom  the  firm  was  indebted,  with  the  consent 
of  B.,  but  without  the  knowledge  or  consent  of 
C,  inserted  his  own  name  and  gave  the  firm 
credit  for  tlie  value  of  the  land  on  its  indebted- 
ness to  him.  Subsequently  A.  sold  and  conveyed 
the  land  to  a  third  party,  without  knowledge 
of  the  facts.  After  this,  a  creditor  of  the  firm 
obtained  judgment  against  it,  and  thereunder 
the  property  was  sold  to  a  purchaser,  without 
any  actual  knowledge  of  the  conveyance  of  A., 
or  of  the  facts  connected  with  the  conveyance  to 
him.  Held,  that  the  grantee  of  A.  had  the 
superior  title.   Clark  v.  AUen  et  al.,^  Iowa,  180. 
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29. 


erideooa.    Where  it  is  shown  that 


a  deed  and  the  acknowledgment  thereto  were 
made  in  blank  and  sabseqaentlj  filled  ont  for  . 
the  paqKMe  of  use  at  the  trial,  the  deed  is  not ' 
admissible.  Byington  et  al.  t.  Oak*,^  Iowa, 488. 

30.  Preramptioa  as  to    date  of  ezecotioii. 
As  between  the  grantee  and  a  creditor  of  the  j 
grantor,  the  date  which  a  deed  bears  is  pnma  ! 
facte  eridence  of  the  date  of  its  execution,  1 
especially   when   it  does   not  appear  that  the 
party  was  a  creditor  at  the  date  of  the  deed. 
Satery  v.  Browning,  18  Iowa,  246. 

3L  Acknowledgment:  evidence.  While  the 
certificate  of  acknowledgment  to  a  deed  is  not 
conclusive,  it  is,  nevertheless,  very  strong  evi- 
dence that  the  conveyance  was  executed  by 
the  persons  certified  to  in  the  acknowledgment. 
Van  Orman  v.  McGregor,  23  Iowa,  300. 

See  title.  Acknowledgment. 

b.  Delivery. 

32.  DeliTety  to  recorder.  The  delivery  of 
a  deed  to  the  recorder,  for  the  use  and  benefit 
of  the  g^ntee,  but  without  his  knowledge  or 
consent,  does  not  pass  the  title  to  the  grantee 
in  such  manner  as  to  cut  off  or  displace  the 
rights  of  an  attaching  creditor,  which  have 
intervened  before  the  g^ntee  assents  to  such 
delivery.    Day  v.  Chrifflth,  15  Iowa,  104. 

33. to  notary.  A  joint  deed  for  the  con- 
veyance of  all  the  interest  of  joint  owners  of 
real  estate  was  executed  by  the  grantors  and 
delivered  to  a  notary,  to  be  delivered  to  the 
grantee  when  executed  by  the  other  grantor. 
Held,  not  a  complete  delivery,  even  by  the  par- 
ties  who  executed  it.  Overman  it  Brown  v. 
Kerr,  17  Iowa,  485. 

34.  Preiomption  as  to  delirery.  In  the 
absence  of  any  showing  as  to  the  precise  time 
at  which  a  deed  was  delivered,  it  will  be  pre- 
sumed that  it  was  done  at  the  date  of  the 
acknowledgment.  County  of  Henry  v.  Brad- 
shaw,  20  Iowa,  355. 

36. A  deed,  beneficial  to  the  grantee, 

duly  acknowledgcHi  and  recorded,  will  be  pre- 
sumed to  have  been  delivered.  And  the  burden 
of  proof  is  upon  the  party  claiming  the  non- 
delivery, to  clearly  rebut  this  presumption. 
Robinson  v.  Gould  et  oZ.,  26  Iowa,  89  ;  Foley  v. 
Howard,  8  Ibid.  56,  distinguished  from  the 
pres(;nt  case. 

36. It  is  presumed  from  the  due  execu- 
tion, acknowledgment  and  record  of  a  mortgage, 


that  it  was  executed  and  delivered  on  the  dav 
of  its  date.  Lyon  v.  Mclltaine,  34  Iowa,  9 ; 
Wolterton  v.  CoU%n»  et  al.,  34  Ibid.  238 ;  Satery 
V.  Browning,  18  Ibid.  246. 

37.  Recording  of  conveyance  by  grantor. 
Where  the  deed  of  a  father  to  a  child  is  absolute 
in  form,  and  beneficial  in  el^ct,  and  the  father 
voluntarily  causes  the  same  to  be  recorded,  this 
is,  in  law,  a  sufficient  delivery  to  the  child,  and 
the  title  to  the  land  conveyed  will  pass  thereby. 
Cecil  V.  Beaver  et  al.,  28  Iowa,  241. 

38.  fliifficienoy  o£  arttital  delnrery.  Wliere 
the  evidence  showed  that  the  grantees  were 
present  when  the  conveyances  were  executed, 
and  that  immediately  thereafter  they  passed 
into  their  hands,  and  that  it  was  the  intention 
of  the  grantor,  when  he  executed  them,  that 
they  should  be  thus  delivered,  it  was  held  that 
there  was  a  sufficient  delivery.  Mercer  v. 
Mercer  et  al.,  29  Iowa,  557. 

in.  Consideration. 

39.  Inadeqnaoy.  Where  a  purchaser  obtained 
all  that  he  bargained  for,  in  the  absence  of  all 
fraud  or  illegality  in  the  transaction,  and  re- 
ceives the  benefit  designed  to  be  transferred,  he 
cannot  set  up  against  the  vendor  a  want  or  fail- 
ure of  consideration.  WiUon  v.  Webster,  Mor. 
312. 

40.  Covenants  as  forming  oonaideratloa  of 
poichase.  When  the  covenants  in  a  deed  are 
general  and  unlimited,  reaching  to  the  title  as 
well  as  to  the  possession  of  the  land  conveyed, 
the  consideration  of  the  purchase  is  the  present 
transfer  of  the  vendor's  interest  and  the  cove- 
nant of  title  contained  in  the  deed.  Brandt  v. 
Foster  et  al.,  5  Iowa  287. 

41.  Qood  corndderation.  A  deed  made  upon 
the  consideration  of  *'  love  and  affection  **  will 
support  an  inheritance.  Pierson  v.  Armstrong, 
1  Iowa,  282. 

42.  A  conveyance  executed  upon  the  consid- 
eration of  natural  love  and  affection  is  good 
between  the  parties  and  all  others,  except  sub- 
sequent purchaser  (without  notice)  and  credit- 
ors.   Mercer  v.  Mercer  et  al.,  29  Iowa,  557. 

43.  Parent  and  child.  As  between  the  par- 
ties, a  conveyance  of  real  estate  by  a  parent  to 
a  child,  will  be  upheld,  as  being  founded  upon 
a  meritorious  consideration.  Moore  v.  Pierson 
et  al.,  6  Iowa,  279. 

44.  Bsecutory  contract.  While  a  voluntary 
executory  contract  to  convey  between  parent  and 
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child  will  not  be  enforced  as  against  other  chil- 
dren of  the  same  parent,  it  will  not  be  disturbed 
after  it  has  become  consammated  by  the  execu- 
tion of  a  conveyance,  on  the  ground  that  there 
was  no  consideration  therefor.  Mercer  et  al.^ 
29  Iowa,  557. 

46.  Actual  co'tasideratlon  may  ba  shown* 
The  amount  named  in  a  deed  is  only  prima 
facie  evidence  of  the  amount  paid.  Swafford  v. 
Whipple,  3  G.  Qr.  261 ;  Lawton  et  ux.  v.  Buck- 
ingham, e^r,  15  Iowa,  23. 

46.  The  consideration  mentioned  in  a  deed 
is  only  prima  fade  evidence  of  the  amount  paid ; 
and,  in  an  action  upon  the  covenant  of  war- 
ranty, it  is  competent  to  show  that  the  true  con- 
sideration was  greater  than  the  amount  named 
in  the  conveyance.  Harper  v.  Perry,  28  Iowa, 
57  ;  Puttman  v.  ffaltej/,  24  Ibid.  525. 

See  further  on  this  subject,  Evidence  — 
parol  in  relation  to  deeds. 

IV.  Form,  Construction  and  Effect. 

47.  Form  should  yield  to  rabstanoe.  The 
form  of  a  deed  absolute  should  yield  to  the  sub- 
stance  of  the  contract,  as  between  the  parties, 
and  all  others  who  had  actual  notice  of  it  and 
have  not  been  misled  by  the  form.  Hall  v.  So- 
viU,  8  G.  Gr.  87. 

48.  Repugnanoy.  A  reservation  or  excep- 
tion in  a  grant,  repugnant  to  such  a  g^nt,  is 
void.  Haight  y.  The  City  of  Keokuk,  4  Iowa, 
190. 

49.  Ambiguity.  When  there  is  ambiguity 
on  the  face  of  the  deed,  the  construction  should 
be  most  favorable  to  the  grantee.  Marshall  v. 
McLean,  8  G.  Gr.  368. 

60.  When  it  cannot  be  known  from  the  terms 
of  a  grant  who  is  to  take,  the  grant  is  void  for 
uncertainty.  Miller  v.  Chittenden  et  al.,  4  Iowa, 
252. 

61.  The  (i^ords  ^  have  given,"  and  ^  granted," 
in  a  deed,  are  sufficient  to  pass  or  convey  an  es- 
tate in  fee.    Pierson  v.  Armstrong,  1  Iowa,  282. 

62.  A  deed  defective  in  legal  force  and  form 
as  a  conveyance  of  the  fee,  may  sometimes, 
when  accompanied  by  payment  of  the  consid- 
eration and  possession  in  the  grantee,  be  con- 
strued as  a  contract  to  convey.  Switzer  v.  Knapp, 
«<  a;.,  10  Iowa,  72. 

63.  Defective  description.  In  equity,  an  in- 
strument intended  to  operate  as  a  conveyance 
of  lands,  but  so  imperfect  in  description  as  not 
to  pass  or  carry  the  title,  will,  if  the  considera- 
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tion  has  been  paid,  be  treated  as  a  contract  for 
a  deed,  which,  will  be  enforced  by  the  decree 
of  the  court,  as  against  the  grantor  and  subse 
quent  purchasers,  with    notice.     DonipJian  d: 
Hughes  v.  Street  et  al.,  17  Iowa,  317. 

64.  Informal  deed.  When  the  intention  of 
the  gnntor  can  be  ascertained  from  the  deed, 
with  reasonable  certainty,  the  want  of  minute 
accuracy,  and  the  disregard  of  the  usual  forms, 
will  not  render  the  deed  void.  Meeker  v.  San- 
ders, 6  Iowa,  60. 

66.  Deed  conveying  partnership  property. 
A  deed  conveying  the  property  of  a  firm,  exe- 
cuted by  one  member,  for  himself  and  his  co- 
partner, is  sufficient  and  valid  as  a  deed  of  the 
firm,  if  ratified,  either  expressly  or  by  implica- 
tion, verbally  or  in  writing  ;  but  such  ratification 
will  not  affect  the  rights  of  subsequent  pur- 
chasers or  incumbrancers  which  have  already 
accrued.  Haynes,  Hutt  A  Co.  v.  tSeachrest,  13 
Iowa,  455. 

66. to  grantee  not  in  esse.    M.  executed 

a  deed  of  land  to  five  persons,  and  their  succes- 
sors, as  trustees,  to  be  appointed,  regulated  and 
governed  in  the  manner  stipulated  in  the  deed, 
for  a  congregational  church,  to  be  subsequently 
organized  in  the  town  of  Keokuk,  under  certain 
regulations  and  contingencies.  Sometime  after, 
M.  died,  and  his  heirs  conveyed  the  same  land 
to  S.  T.  M.  Held,  that, as  the  object  of  the  trust 
was  not  in  esse,  and  as  the  regulations  and  con- 
tingencies had  not  been  observed,  the  deed  first 
made  could  not  be  sustained,  and  that  the  deed 
from  the  heirs  divested  all  contingent  interests 
under  the  first  deed,  and  vested  the  title  in 
S.  T.  M.    MarshaU  v.  Chittenden,  8  G.  Gr.  382. 

67. of  county :  parol  evidence.    In  an 

action  of  right,  the  defendant,  to  prove  title  in 
himself  to  the  premises,  oflTered  in  evidence  a 
deed  purporting  to  have  been  executed  by  the 
county  of  Johnson,  concluding  and  signed  as 
follows :  "  In  testimony  whereof,  I,  Stephen  B. 
Gardner,  agent  of  the  county  of  Johnson,  in  the 
State  of  Iowa,  have  hereunto  set  my  name, 
this  ninth  day  of  February,  A.  D.  1848.  Stephen 
B.  Gardner,  agent  of  J.  C,"  and  oflTered  to  prove 
by  parol  testimony  that  said  Gardner,  at  the 
time  of  the  execution  of  said  deed,  was  clerk  of 
the  board  of  county  commissioners  of  Johnson 
county,  which  testimony  was  rejected,  and  the 
court  refused  to  admit  the  deed  in  evidence. 
Held,  1.  That  the  oral  testimony  offered,  as  well 
as  the  deed,  were  improperly  rejected ;  2.  That 
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the  parol  testimony  offered  did  not  tend  to 
change  or  alter  the  deed ;  3.  That  the  agent 
had  power,  under  the  act  of  February  16, 
1842,  to  make  the  deed.  Gourly  v.  Hankint, 
2  Iowa,  75. 

68. by  pro  tempore  officer  of  a  city. 

Where  the  city  charter,  which  is  a  public  law, 
authorizes  the  appointment  of  a  mayor  pro  tem- 
pore, a  deed  offered  in  evidence,  purporting  to 
h%ve  been  executed  by  such  an  officer,  on  which 
the  seal  of  the  corporation  is  duly  affixed, 
and  the  execution  duly  attested  by  the  recor- 
der, and  which  was  properly  acknowledged 
and  recorded,  the  officer  certifying  on  the  ac- 
knowledgment that  the  person  executing  the 
deed  for  the  corporation  was  personally  known 
to  him  as  the  identical  person  whose  name  is 
affixed  to  the  deed  as  president,  pro  tempore^  of 
the  city  council,  and  acting  mayor  of  the  city, 
and  that  he  acknowledged  the  instrument  to  be 
his  voluntary  act  and  deed,  as  such  president 
and  acting  ii^ayor,  etc.,  shows  prima  fade  that 
the  party  thus  executing  such  deed  was,  at  the 
time,  the  acting  mayor  of  the  city,  and  may  be 
admitted  in  evidence,  without  further  proof  as 
to  the  official  character  of  such  acting  mayor. 
Ifiddleton  Savings  Bank  v.  City  of  Dubuque,  19 
Iowa,  467. 

69.  Release.  An  intestate  having  died  with- 
out issue,  his  father,  who  was  his  sole  heir  at 
law,  executed  to  his  widow  a  release  or  relin- 
quishment, as  follows:  "  I, P.  T.,  Sr.,  do  hereby 
release  and  relinquish  all  and  every  claim  and 
demand  which  I  may  have  against  the  estate  of 
P.  T.,  Jr.,  late  of.  Jackson  county,  deceased,  and 
also  relinquish  all  my  right  as  heir  to  the  above 
estate,  and  in  favor  of  A.  T.,  widow  of  the 
deceased.  Held,  1.  That  it  was  not  void  for 
want  of  a  consideration,  or  a  description  of 
the  property  conveyed,  or  as  a  release  unsup- 
ported by  a  precedent  estate  in  the  releasee; 
2.  That  it  was  sufficient  to  pass  the  entire  in- 
terest of  the  g^ntor,  as  heir  in  the  real  as  weU 
as  the  personal  estate  of  the  deceased.  Thorn- 
ton et  ai.  V.  MuUquinne,  12  Iowa,  550. 

60.  Of  railroad  right  of  way.  Conveyance 
to  a  railroad  company  in  the  following  form : 
"  Enow  all  men  by  these  presents,  that  we, 
Lewis  Barlow  and  Ruth,  his  wife,  of,  etc.,  for 
the  consideration  of  one  dollar,  in  hand  paid 
by  the  M.  &  M.  R.  R.  Co.,  do  hereby  grant  and 
convey  unto  the  said  R.  R.  Co.  the  following 
piece  or  tract  of  land  in  Polk  county,  in  the 


State  of  Iowa,  and  particularly  described  as  fol- 
lows :  A  strip  of  land  through  the  south-west 
quarter  of  section  number  six,  township  number 
seventy-eight,  north  of  range  number  twenty- 
three,  one  hundred  feet  in  width,  being  fifty 
feet  on  either  side  of  the  center  line  of  said  road 
of  said  company,  as  located  or' to  be  located  by 
its  engineer,  for  the  construction  of  said  road 
from  Iowa  City  to  Des  Moines,  to  have  and  to 
hold  the  same  unto  the  said  railroad  company 
forever ;  provided,  that,  in  case  said  company  do 
not  construct  their  road  through  said  tract, 
or  shall,  after  construction,  abandon  the  route 
through  said  tract,  the  same  shall  revert  to  and 
become  the  property  of  the  grantors.  And  the 
said  Ruth  herein  relinquishes  her  right  of 
dower  in  the  tract  hereby  conveyed."  It  was 
contended  that  this  was  a  deed  in  fee,  and  void, 
as  such,  for  uncertainty  of  description.  Held 
in  view  of  the  intention  of  the  parties,  as 
gathered  from  the  language  of  the  entire  instru- 
ment, construed  with  reference  to  the  situation 
of  the  parties  and  property t  and  applying  the 
rule  that  a  contract  should  be  so  construed  as  to 
uphold  rather  than  defeat  it,  that  the  deed 
oj>erated  as  a  conveyance  of  a  right  of  way, 
simply,  and  was,  therefore,  valid.  Barlow  v. 
The  Chicago,  Boek  Idand  A  Pacific  B.  B,  Co., 
29  Iowa,  276. 

61. It  was  further  held,  that  the  right  of 

way  thus  conveyed,  though  before  occupancy, 
was'  not  a  mere  chose  in  action,  but  an  interest 
in  the  land,  which  passed  to  the  plaintiff  upon 
the  purchase  by  and  conveyance  to  it  of  all  the 
rights,  titles,  interests  and  franchises  of  the  said 
M.  &  M.  R.  R.  Co.,  such  purchase  and  convey- 
ance being  for  the  purpose  of  constructing  and 
operating  the  same  line  of  road  that  the  said 
M.  &  M.  R.  R.  Co.  was  organized  to  construct. 
IHd. 

62.  Deed  containing  stipulation  for  rabae- 
qnent  conTeyance  and  grantiag  power  to 
perfect  title.  The  ancestor  of  certain  heirs  held 
real  estate  under  a  grant  or  cession  from  the 
Spanish  Lieutenant  Governor  of  Upper  Louis- 
iana, which  cession  was  in  1816,  confirmed 
by  the  report  of  the  recorder  of  land  titles  at 
St.  Louis  and  an  act  of  congress  recognizing  the 
same.  The  heirs  and  their  husbands,  in  1836, 
before  a  patent  for  the  land  had  been  issued  by 
the  United  States,  conveyed  said  land  by  deed, 
which,  after  reciting  the  parties,  the  interest  of 
heirs  in  the  lands,  their  willingness  to  sell,  the 
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consideration,  and  the  usual  words  ''  grant,  bar- 
gain and  sell/'  provided  as  follows :  "  To  have 
and  to  hold  the  said  tract  of  land  above  men- 
tioned atid  described,  and  all  right,  title,  interest, 
and  estate  of  the  said  F.  G.  and  L.,  his  wife,  or 
either  of  them,  in  and  to  the  same,  and  all  the 
rights,  privileges  and  appurtenances  thereunto 
belonging,  unto  the  said  B.,his  heirs  and  assigns 
forever ;  and  the  said  F.  C.  and  L.,  his  wife  do 
hereby  bind  themselves,  their  heirs,  etc.,  to 
warrant  and  forever  defend  the  right  and  title 
thereto,  to  the  said  B.,  his  heirs,  etc.,  against  all 
claims  and  demands  whatsoever,  saving  and 
excepting  the^  claim  or  demand  of  the  United 
States.  And  the  said  F.  C.  and  L.,  his  wife,  for 
themselves,  their  heirs,  etc.,  do  hereby  covenant 
and  agree  to  and  with  the  said  B.,  his  heirs,  etc., 
that  they  have  good  right  and  power  to  sell 
and  convey  the  interest  of  the  said  It,  in  the 
said  land ;  that  at  and  before  the  date  hereof 
she  was  entitled  to  one-third  part  of  the  interest 
and  estate  therein,  formerly  owned  by  the  said 
B.  Q.  (the  ancestor),  deceased;  and  that  they 
will  liereafter  make  and  execute  to  said  B.,  his 
heirs,  etc.,  at  his  cost,  any  other  deed  or  convey- 
ance conveying  the  said  land,  and  the  portion 
of  the  said  L.  in  the  same,  that  may  be  required 
of  them  to  make  ;  and  they  do  hereby  constitute 
and  appoint,  without  the  power  of  revocation, 
the  said  B.  their  lawful  attorney,  in  their  name 
and  stead,  to  act  for,  demand,  receive,  sue  for, 
recover  and  possess,  all  their  right,  interest  and 
estate,  and  the  right,  interest  or  estate  of  either 
of  them  in  the  said  lands :  to  petition  congress 
or  any  other  body  or  authority  respecting  the 
premises,  in  the  same  manner  and  to  the  same 
effect  as  they  themselves  could  have  done,  had 
they  retained  the  said  interest  in  the  said  land." 
Held,  1.  That  the  deed,  without  the  provision 
for  a  subsequent  conveyance,  or  the  clause  con- 
stituting the  grantee  an  attorney,  etc.,  contained 
all  that  was  necessary  to  pass  the  title  to  the 
land ;  and  that  there  was  nothing  in  those  pro- 
visions tending  to  show  that  the  conveyance 
was  a  conditional  one,  or  that  the  grantors 
retained  any  interest  in  the  land,  or  that  any 
subsequent  deed  or  writing  was  contemplated 
between  the  parties  thereto,  as  being  necessary 
to  invest  the  grantee  with  a  perfect  title ;  2. 
That  both  of  these  clauses  are  in  aid  and  further- 
anc9  of  the  general  covenants  contained  in  the 
deed,  and  were  in  no  manner  inconsistent  with 
them :  but  conferred  upon  the  grantee  power. 


and  invested  him  with  privileges,  beyond  what 
he  would  have  had  under  and  by  virtue  of  the 
usual  covenants;  8.  That  the  fact  that  the 
grantors  had  covenanted  to  afterward  make 
any  other  deed  that  might  be  required,  could 
not  vitiate  the  one  already  made,  nor  take  from 
it  its  validity  as  a  deed.  Du^Mume  et  al.  v. 
Burnett  et  al.,  5  Iowa,  95. 

v.  Debcriptiok  of  Prbmibbs. 

63.  Uncertainty  of  deioxlption.  If  a  convey- 
ance be  so  uncertain  in  its  description  that  it 
cannot  be  known  what  estate  was  intended  to 
pass,  the  conveyance  will  be  void.  Glenn  et  al., 
V.  Moloney,  4  Iowa,  317 ;  Boyd  v.  EUie,  11  Ibid. 
97. 

64.  Oeneral  and  particular  deicxlption.  A 
particular  description  in  a  deed  ought  not  to 
limit  the  grant  made  certain  under  a  general 
description,  unless  it  can  be  clearly  ascertained 
from  all  the  words  used  that  it  was  the  inten- 
tion of  the  parties  to  restrict  the  grant  by  the 
particular  description.  Marshall  v.  McLean, 
3  G.  Qr.  368. 

66.  Where  a  deed  of  conveyance  contains  a 
general  description  of  the  property  sought  to  be 
conveyed,  which  is  definite  and  certain  within 
itself,  and  is  followed  also  by  a  particular 
description,  the  latter  will  not  restrict  the  grant 
made  by  the  former;  but  when  the  general 
description  is  indefinite  and  uncertain,  and 
reference  must  be  had  to  the  particular  descrip- 
tion to  ascertain  with  certainty  the  subject  of 
the  grant,  the  whole  language  will  be  taken 
together;  and  if,  upon  the  whole  instrument^ 
there  is  sufficient  to  manifest  with  reasonable 
certainty  the  intention  of  the  parties,  it  will 
suffice.  Barney  v.  Miller,  18  Iowa,  480 ;  Barney 
V.  /WW,  23  Ibid.  183. 

66.  Where  a  deicxlption  includes  several 
particulars,  all  of  which  are  necessary  to  ascer- 
tain the  estate  to  be  conveyed,  none  will  pass 
except  such  as  correspond  with  every  particular 
of  the  description.  But  if  there  are  certain 
particulars,  once  sufficiently  ascertained,  which 
designates  the  thing  intended  to  be  granted,  the 
addition  of  a  circumstance,  false  or  mistaken, 
will  not  frustrate  the  grant.  Glenn  et  al,  v. 
Maiony,  4  Iowa,  314. 

67.  In  this  case,  the  lot  was  sold  by  order  of 
probate  court.  The  real  number  of  it  was  73. 
But  the  inventory,  notice,  order  of  sale,  and  the 
return  thereof,  all  described  the  property  as 
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"  town  lot  72|  on  Main  street,  in  the  city  of 
Dabaque,  the  undivided  half  of  said  lot,  the 
whole  being  owned  by  Lawrence  Maloney  and 
David  Sleator."  Maloney  and  Sleator  never 
owned  lot  72,  but  they  did  73.  Lot  72  was 
situated  on  another  block.  Hddt  That  the  court, 
under  the  circumstances,  were  justified  in  reject- 
ing the  number  of  the  lot,  and  following  the 
other  descriptive  terms.  Ihid. 

68.  Surplusage.  Where  the  descriptive  words 
in  a  deed  are  free  from  ambiguity,  and  clearly 
designate  the  land  granted,  and  are  followed  by 
an  alternative  and  disjunctive  clause,  designat- 
ing no  particular  land,  such  alternative  clause 
may  be  regarded  as  surplusage,  and  will  not 
impair  the  deed.  Wright  et  al,  v.  Cochran,  3  G. 
Gr.  507. 

69.  Quantity  must  yield  to  descriptioii.  The 
quantity  of  land  mentioned  In  a  deed  as  being 
the  number  of  acres  conveyed,  must  be  governed 
by  and  yield  to  the  boundaries  contained  in  the 
description;  and,  if  inconsistent  with  the  actual 
area  of  the  premises  as  thus  ascertained,  it  will 
be  rejected.     Ufford  v.  WilMns,  88  Iowa,  110. 

70.  Z>iBputed  lines.  In  deciding  which  is  the 
true  line  between  adjacent  lots,  in  a  controversy 
between  the  owners  respecting  the  same,  stakes 
or  monuments  pointed  out  at  tlie  time  of  the 
purchase,  as  the  true  corners,  by  the  person  who 

'  laid  out  or  platted  the  lots,  will  not  govern  in 
preference  to  an  actual  survey  subsequently 
made.    Messer  v.  Reginnitter,  82  Iowa,  312. 

71.  OonatraotlTe  notice.  An  erroneous  de- 
scription of  real  estate,  in  a  deed  to  the  grantor, 
will  operate  as  constructive  notice  thereof  to 
his  grantees.  The  State  v.  STiaio  et  at.,  28  Iowa, 
67  ;  Clark  v.  Stout  et  al,  32  Ibid.  218. 

72.  Qrantor  may  correct  mistake.  Where 
equity  would  compel  a  grantor  to  correct  a  mis- 
take in  the  description  of  land  conveyed,  he  may 
voluntarily  make  the  correction.  Thomas  v. 
Kennedy,  24  Iowa,  397. 

73.  General  description.  A  deed  conveying 
an  undivided  half  of  all  lots  owned  by  the 
grantor  in  the  town  of  Lyons,  without  specify- 
ing the  numbers,  is  sufficient  to  convey  whatever 
lots  the  grantor  owned  in  that  town  at  that  time 
Bti^l  V.  Lake  and  Lake  v.  Buel,  8  Iowa,  551. 

74. reference  to  record.   A  judgment  of 

partition  is  matter  of  public  record,  and  where 
a  recorded  deed  refers  to  such  judgment,  and 
conveys  all  the  land  designated  under  a  certain 
described  share,  it  amounts  to  full  notice  of  all 


the  land  or  lots  comprised  in  such  described 
share,  even  of  such  as  might  be  omitted  in  a 
particular  description  given  in  the  deed.  Mar- 
shall  V.  McLean,  3  G.  Gr.  363. 

76.  Certainty  of  description.  A  grant  is  not 
void  for  uncertainty,  if  the  court  can  imagine 
testimony  which  would  show  any  particular 
monument  to  be  that  which  is  called  for  in  the 
grant ;  and  when  the  land,  included  in  a  guar- 
dian's proceedings  to  sell,  had  been  previously 
surveyed  and  platted  into  lots,  a  copy  of  which 
plat  was  made  a  part  of  the  record  in  the  case, 
and  one  of  the  deeds  described  by  metes  and 
bounds  one  and  one-quarter  acre»of  one  of  these 
lots,  and  referred  to  the  lot  as  "  lot  one  (1)  in  the 
survey  of  said  lands,  being  a  part  of  the  S.  £. 
one-quarter  sec.  5  T,  78  N.  R.  24  W,  5  P.  M. ;  *' 
and  the  other  deed  referred  to  the  same  survey 
by  its  date,  and  conveyed  all  of  said  lot  one  (1), 
after  excepting  by  metes  and  bounds  the  parcels 
previously  conveyed,  it  was  held,  that  this  was  a 
sufficiently  certain  description  of  the  premises. 
(Citing  Blake  v.  Dolierty,  5  Wheat.  359 ;  Crafts 
V.  mbbard,  4  Mete.  438 ;  Webber  v.  Webber,  6 
Greenl.  127 ;  2  Black,  379  ;  Digent  v.  Platts,  25 
Wend.  402 ;  Lamb  v.  BuckmUler,  17  N.  Y.  620 : 
Jackson  v.  Park^iurst,  4  Wend.  369 ;  Corhin  v. 
Jackson,  14  Ibid.  619).  Pursley  et  al.  v.  Hayes 
«^a;.,  22Iowa,  11. 

76.  Deed  of  conveyance,  describing  the  prop- 
erty conveyed  as  "  forty  feet  of  lot  No.  2,  Daven 
port,"  held,  to  be  fatally  defective.     Bosworth  dk 
Allen  V.  Faren^iolz,  3  Iowa,  85. 

77.  Reference  to  deed.  Lands  conveyed 
were  described  in  the  deed  as  being  "  lands  and 
tenements  I  bought  of  W.  Wright,  Esq.,  for  his 
one  undivided  share  in  the  half-breed  tract, 
lying  and  being  on  the  Des  Moines  and  Missis- 
sippi rivers,  for  and  in  consideration  of  the  sum 
of  one  hundred  dollars."  and  in  the  appendtim 
of  said  deed,  **  I  bought  it  of  ^  said  Wright,  as 
the  deed  of  record,  at  or  near  Fort  Madison, 
wiU  more  fully  show."  Held,  th&t  the  descrip- 
tion was  sufficient.  IfigTUingale  v.  Walker,  8  G. 
Gr.  96. 

78.  In  a  proceeding  to  enforce  the  specific 
performance  of  a  contract  to  convey  real  estate, 
it  appeared  that  the  land  was  described  in  the 
contract  as  follows :  "  Fifty-nine  37-100  acres  of 
land,  being  so  much  of  the  west  half  of  the 
north-east  quarter  of  section  twelve,  in  town- 
ship eighty-one.  north  of  range  six  of  the  fifth 
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principal  meridian  ; "  and  where  it  was  objected 
that  the  contract  was  void,  for  uncertainty  in 
the  description  of  the  land,  it  was  held  that  the 
description  was  not  so  uncertain  as  to  render 
the  contract  yoid.  Bing  v.  Ashworth  et  al.,  8 
Iowa,  452. 

79.  Where  a  deed  conveyed  certain  real  estate 
by  the  following  description :  "  Section  thirtynsix 
(86),  section  thirty-five  (35),  east  half,  and  south- 
west  quarter  and  east  half  of  north-west  quar- 
ter of  section  nine  (9),  township  seventy-seven 
(77),  range  eighteen  west ; "  it  was  Tuld,  that  the 
deed  conveyed  all  of  section  thirty-six,  the  east 
half  of  section  thirty-five,  and  the  south-west 
quarter,  and  the  east  half  of  the  north-west 
quarter  of  section  nine.  SchoUe  v.  Rosiertt  et  cU., 
4  Iowa,  828. 

80.  Fixed  points  control  distances.  A 
verbal  contract  for  the  conveyance  of  a  right 
of  way  is  sufficiently  certain  in  description' 
if  the  points  of  commencement  and  termina- 
tion, as  well  as  the  line  of  the  way,  be  so 
fixed  by  the  terms  of  the  agreement,  that  they 
may  be  readily  ascertained  by  the  government 
surveys ;  and,  although  the  length  of  the  way 
is  uncertain  from  the  statements  of  the  contract, 
yet,  if  its  certainty  is  fixed  by  other  descriptions, 
it  is  sufficient.  Certain  and  fixed  points,  courses, 
and  monuments,  control  distances.  Puttman  v. 
HdUey,  24  Iowa,  425  ;  Sargent  v.  Herod,  admr,^ 
3  Ibid.  145  ;  Mbreland  v.  Page,  2  Ibid.  189 ;  Mor- 
rison V.  Langworthy,  4  G.  ttr.  177. 

81.  Of  lots  in  additions.  Where  lots,  lying 
in  an  addition  to  a  town,  are  described  in  a  con- 
veyance as  being  in  a  certain  block  of  the  town 
itself,  such  conveyance  will,  when  brought 
home  to  the  knowledge  of  a  subsequent  pur- 
chaser, operate  as  notice  of  the  identity  of  the 
property,  when  it  appears  that  no  such  num- 
bered block  is  contained  in  the  plat  of  the  town 
as  filed,  and  the  addition  is,  in  fact,  a  part  of 
the  town  itself.     The  State  v.  Shaw,  28  Iowa,  67. 

82.  Omission  of  county  and  State.  Real 
estate  described  in  a  conveyance  as  "com- 
mencing at  the  south-east  corner  of  section  21, 
township  84,  range  26,"  etc.,  was  held  suffi- 
cient, though  the  county  and  State  where  the 
land  was  situated  were  not  named  in  the  deed, 
it  appearing  that  the  township  and  range, 
as  described,  occurred  nowhere  else  but  in  the 
county  and  State  where  it  was  claimed  that  the 
land  lay.    Beal  v.  Blair  et  al.,  38  Iowa,  818. 


83.  Omission  of  name  of  town.  A  deed 
from  a  husband  to  his  wife  described  the 
number  of  the  lot  and  block  correctly,  but 
omitted  the  name  of  the  town.  Held,  in  a  pro- 
ceeding by  one  claiming  through  the  devisee  of 
the  wife,  that  the  error  should  be  corrected ;  and 
that  it  was  no  defense  that  the  husband  had 
consented  to  make  the  deed  upon  being  impor- 
tuned by  the  wife,  that  it  was  without  con- 
sideration, and  that  he  had  purposely  left  out 
the  name  of  the  town.  Stewart  v.  Brand,  28 
Iowa,  477. 

84.  Unknown  comers  must  be  found  by 
the  corroborative  testimony  of  all  known  com- 
ers, with  as  little  departure  as  may  be  from 
the  system  adopted  on  the  original  survey, 
without  giving  preponderance  to  the  testimony 
of  any  one  monument  above  another.  Moreland 
V.  Page,  2  Iowa,  189. 

(See  Boundaries  ajstd  Surveys.) 

86.  Reservation.  Where  a  grantor  reserved 
a  house,  rails,  etc.,  which  were  on  a  strip  ten 
rods  wide  and  one  hundred  and  sixty  rods  long, 
on  the  west  side  of  the  quarter  section  of  land 
sold,  but  the  house,  et<!.,  was  afterward  found 
to  be  a  short  distance  east  of  the  ten  rod  strip, 
it  was  ?ield  that  the  grantor  was  entitled  to  the 
house.    Ga/oeny  v.  Hinton,  2  G.  Gr.  844. 

86.  Variance  in  description.  The  grantor  of 
real  estate,  in  a  contract  of  sale  of  a  certain 
tract  of  land,  reserved  twenty  feet  of  stone  coal 
running  east  and  west  through  the  same.  In 
the  deed  tendered  to  the  purchaser,  this  reser- 
vation was  described  as  "  a  strip  or  belt  of  stone 
coal  twenty  feet  wide,  and  running  through  or 
across  said  tract  in  an  easterly  or  north-easterly 
direction,  conforming  to  the  course  of  the  coal 
vein."  Held,  that  the  description  in  the  deed 
was  essentially  different,  and  more  extensive 
than  that  set  out  in  the  contract  of  sale.  Ferron 
V.  Sturgeon,  10  Iowa,  586. 

87.  Parallelogram  and  square.  Where  a 
given  number  of  acres  are  sold  off  from  the 
west  side  of  a  quarter  section  of  land,  the  prem 
ises  should  be  surveyed  into  a  parallelogram  ; 
and  where  a  given  number  of  acres  are  sold  out 
of  a  comer  of  a  quarter  section  of  land,  the 
premises  should  be  surveyed  into  a  square. 
Morris,  admr.,Y.  Sttuirts,  admr.,  1.  G.  Gr.  375. 

88.  Meander  line  not  a  line  of  boundary. 
The  pantentee  of  a  fractional  tract  of  land,  situ- 
ated upon  the  bank  of  a  navigable  river,  is 
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entitled  to  all  the  land  adjacent  to  his  grant,  to 
the  water's  edge.  The  meander  line  is  not  a 
line  of  boundary.  Kraut  v.  Orawford,  18  Iowa, 
549. 

89.  Bstablishment  of  lost  sunrey.  In  estab- 
lishing lost  surveys,  course  and  distance  must 
yield  to  fixed  monuments.  All  ascertained  sur- 
rounding monuments  must  be  allowed  their  due 
weight  in  determining  the  lost  monument  under 
the  system  by  which  the  original  survey  was 
made.    Moreland  v.  Page,  2  Iowa,  139. 

90.  Road  between  daims :  when  uncertain. 
Eighty  acres  of  land  were  purchased  at  the  land 
office  by  C,  in  trust,  and  with  \he  understand- 
ing that  he  should  deed  to  the  two  claimants, 
L.  and  R., — to  L.  all  of  said  eighty  acres  lying 
west  of  a  certain  road  and  the  residue  to  R. ; 
and  L.  furnished  C.  with  the  necessary^  entrance 
money  for  his  portion  of  the  land  prior  to  the 
purchase.  A  question  arose  between  R.  and  M. 
in  relation  to  the  location  of  the  land,  as  dif- 
ferently surveyed  by  different  surveyors.  It 
was  hdd,  that  the  survey  would  be  recognized 
which  followed  the  road  as  generally  traveled, 
and  which  had  previously  marked  the  boundary 
between  the  two  claims;  and  especially  as  such 
survey  constituted  the  data  upon  which  arbitra- 
tors, appointed  by  mutual  consent,  had  previ- 
ously awarded  the  land  in  dispute  to  L.,  and 
also  hM,  that  C,  as  trustee,  was  responsible  to 
L.  for  such  portion  of  the  eighty  acres  of  land. 
Russell  et  al.  v.  Lodge  et  al.,  1  G.  Gr.  566. 

VI.  Covenants. 

a.  Construction  and  effect. 

(1)  Covenants  of  general  toarranty. 

91.  Under  our  statute,  a  covenant  in  a  deed 
conveying  real  estate  "  to  warrant  the  title  to 
the  same  against  all  persons  whomsoever," 
implies  all  the  usual  covenants  in  deeds  of  con- 
veyance in  fee  simple,  including  seizin,  freedom 
of  incumbrances  and  right  to  convey.  Van 
Wagner  v.  Van  Nostrand,  19  Iowa,  422. 

92.  Where  a  deed  conveys  certain  real  estate, 
describing  it,  and  declaring  that  the  grantor 
means  thereby  only  to  convey  his  right,  title 
and  interest  in  the  premises,  followed  with  a 
general  warranty  of  title,  a  breach  of  the  cov- 
enant occurs  npon  a  failure  of  the  title  to,  and 
an  eviction  from,  the  premises.  McNea/r  v.  Mc- 
Comber  et  al.,  18  Iowa,  12. 


93.  But  when  the  grant  is  only  of  the  right, 
title  and  interest  of  the  grantor  in  the  estate 
sold  and  conveyed,  a  general  covenant  of  war- 
ranty is  limited  to  the  interest  of  the  grantor, 
and  a  failure  of  such  title  and  eviction  does  not 
constitute  a  breach  of  warranty.  Ihid. 

94. rule  applied.    The  granting  clause 

in  a  deed  was  in  the  words  following:  "  Do  hereby 
sell  and  convey  unto  said  Matthew  McNear,  the 
following  premises,  to  wit :  All  our  right,  title 
and  interest  in  and  to  lot  number  ninety-six  in 
the  city  of  Dubuque.^'  It  was  hdd  equivalent 
to  a  grant  only  of  the  right,  title  and  interest  of 
the  grantor  in  and  to  the  premised,  and  that  the 
general  covenant  of  warranty  was  limited  to 
that  interest.  Ihvd. 

96.  A  deed  reciting  that  the  grantor  "  sells, 
conveys  and  quitclaims,"  and  covenanting  **  to 
warrant  and  defend  the  premises  against  all 
persons,  etc."  Hdd,  that  if  defendant  had  no 
title  to  the  land  at  the  date  of  his  deed,  he  is 
liable  as  upon  a  covenant  of  warranty.  "WiVLiam- 
son  V.  Te«t,  24  Iowa.  138. 

96.  ZSzceptionsinoovenant:  mortgage.  The 
sale  and  conveyance  of  a  tract  of  land,  with  cov- 
enants of  general  warranty,  subject,  however, 
to  a  prior  mortgage,  does  not  of  itself,  and  with- 
out further  showing,  amount,  in  law,  to  a  prom- 
ise by  the  grantee  to  pay  off  such  incumbrance 
and  discharge  the  mortgage  debt.  AufrichJt  v. 
Northrup,  20  Iowa,  61. 

97.  Special  and  general  covenants.  Under 
the  statute,  a  special  covenant  at  the  end  of  a 
deed,  in  which  the  grantor  warrants  against  all 
claims  from  or  under,  him  does  not  limit  or 
explain  the  more  general  warranties  which  are 
covenanted  by  the  words  "  grant,  bargain  and 
sell."    Brown  v.  Tomlinson,  2  G.  Gr.  525. 

98.  A  restraint  by  implication  upon  such  gen- 
eral warranties  is  not  authorized  by  statute ;  it 
must  be  positive  and  expressed.  Ihid. 

99.  restraining  words :  reformation  of 

deed.  The  covenants  in  a  deed  were  as  follows : 
''  That  we  are  lawfully  seized  of  said  premises ; 
that  they  are  free  from  incumbrances ;  that  we 
have  good  right  and  lawful  authority  to  sell  the 
same  ;  and  that  we  do  hereby  covenant  to  war- 
rant and  defend  the  said  premises  against  the 
lawful  claims  of  all  persons  whomsoever, 
claiming  through  or  under  us. "  The  concluding 
words,  "  claiming  through  or  under  us,"  were  in 
writing,   the    others    printed.     Held,  without 
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deciding  whether  these  limiting  words,  in  and 
of  themselves,  restrained  all  the  preceding  cove- 
nants, that  the  circumstances  of  the  case,  the 
situation  of  the  parties,  and  the  testimony, 
showed  that  such  was  the  intention,  and  that  the 
deed  should  be  so  reformed  as  to  effectuate  it. 
Grum  V.  Loud  et  al,  23  Iowa,  219.  Wkight,  J., 
dissenting. 

100.  Bffsot  of  general  oovenant  of  warranty. 
When  a  grantor  conveys  all  his  right,  title  and 
interest  in  the  lands  described  in  the  deed,  and 
covenants  to  warrant  and  defend  the  premises 
against  all  lawful  claims  arising  under  him, 
the  covenant  refers  to  the  lands  described,  and 
not  to  the  right  and  title  of  the  grantor.  A  cov- 
enamt  of  general  warranty  is  a  warranty  of  not 
merely  such  title  as  the  grantor  has  in  the  lands, 
but  of  the  fee  simple  title.  Funk  v.  Cre4VDell, 
5  Iowa,  62. 

101.  A  covenant  of  general  warranty  embraces 
every  other  covenant  necessary  to  insure  a  per- 
fect title  to  the  grantee,  as  well  as  indemnity 
for  its  failure.  Ibid. 

102.  Warranty  does  not  apply  to  quantity.  In 
an  action  for  false  and  fraudulent  representations 
as  to  the  quantity  of  land :  Tuld,  that  the  cov- 
enants of  warranty  in  the  deed  were  not  a  war* 
ranty  of  the  number  of  acres.  Hailam  v.  Tod- 
hunJUr,  24  Iowa,  167. 

(2)  CoftenanU  of  seizin. 

103.  What  is  oovenant  of  seizin.  A  covenant 
in  a  deed  of  real  estate,  that  the  grantor  is  seized 
or  lawfully  seized,  means  seized  by  an  indefeas- 
ible estate  ;  and  a  covenant  of  seizin  is  regarded 
as  a  oovenant  for  the  titU^  the  word  being  used 
as  synonymous  with  riglU.  Brandt  v.  Foster  et 
al,,  5  Iowa.  287. 

104. mna  with  the  land.    Tliec  ovenant 

of  seizin  contained  in  a  conveyance  of  real  estate 
is  held  to  run  with  the  land,  and  to  confer  upon 
the  last  grantee  a  right  of  action  thereon.  The 
English  rule  followed.  Sc/iofield  v.  The  Iowa 
Eomeetead  Co.,  32  Iowa,  817. 

106. division  of  covenant.    Where  only 

a  portion  of  the  land  has  been  oonveyed  by  the 
original  grantee,  Au  grantee  may  recover  pro 
rota,  according  to  the  extent  of  his  interest.  Ibid. 

106. onus ;  pleading.  Where,  in  an  action 

to  recover  upon  a  covenant  of  seizin,  the  defend- 
ant avers  that  he  held  the  title  at  the  time  of 
the  conveyance,  the  ontia  is  upon  him  to  sustain 
this  averment.  Ibid, 


107. effect  of  breach.    When  a  failure 

of  title  has  been  such  as  to  cover  a  technical 
breach  of  a  covenant  of  seizin,  but  not  such  as 
to  visit  upon  the  purchaser  any  loss  of  the 
lands,  he  may  be  entitled  to  nominal  damages 
in  an  action  thereon,  but  cannot  recover,  as 
damages,  the  amount  of  consideration  paid. 
Noder  v.  Hunt,  18  Iowa,  212. 

b.   Who  entitled  to  benefits  of  covenant. 

108.  Where  deed  is  executed  to  third  party. 

Where  a  purchaser  of  real  estate  has  the 
conveyance  thereof  executed  lo  a  third  party, 
from  whom  he  borrowed  the  purchase-money, 
and  as  a  security  therefor,  the  purchaser  will  be 
treated  as  holding  the  equitable  title,  and  enti- 
tled to  avail  himself  of  the  covenants  contained 
in  the  deed  in  case  of  a  breach  thereof.  Harper 
V.  Perry,  28  Iowa,  67. 

109.  Mortgage.  Tlie  grantee,  in  a  deed  of 
trust,  is  entitled  to  the  benefit  of  covenants 
running  with  the  land.  Devin  v.  ffendershott, 
32  Iowa,  192. 

110.  And  it  seems  that  the  same  rule 

would  apply  in  case  of  a  mortgage.  Ibid. 

c.  Breach  of  covenant  and  measure  of  damages. 

111.  What  constitutes  a  breach  of  general 
oovenant :  lease.  The  existence  of  a  valid  lease 
upon  the  premises,  at  the  time  of  the  execution 
of  a  deed  conveying  the  same,  with  general 
covenant  of  warranty,  is  a  breach  of  such  cove- 
nant, and  entitles  the  grantee  to  recover  at  least 
nominal  damages.  Van  Wagner  v.  Van  Nos- 
trand,  19  Iowa,  522. 

112.  The  removal  of  a  building  by  a  tenant, 
under  a  prior  agreement  with  the  grantor,  is  a 
breach  of  a  covenant  of  warranty  executed  by 
such  grantor  with  a  grantee  in  a  deed  contain- 
ing no  exceptions  or  reservations.  Ibid. 

113.  Knowledge.  The  current  of  authority 
is  that  it  is  no  less  a  breach  if  the  covenantee 
knew,  at  the  time  of  the  conveyance,  that  the 
building  was  the  property  of  the  tenant,  and 
that  the  latter  had  the  right  of  removal.  Ibid. 
Approved  in  Barlow  v.  McKinley,  24  Ibid.  69. 

114.  When  mortgagor  repurchases  after  fore- 
olosurei  When  a  mortgagor  executed  with  the 
mortgage,  covenants  of  general  warranty,  after 
which  taxes  accrued  upon  the  property,  which 
were  not  paid  at  foreclosure ;  and  the  mort- 
gagee became  the  purchaser  at  foreclosure,  after 
which  he  oonveyed  the  property  to  the  mort- 
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gagor,  hy  deed  containing  covenants  of  general 
warranty,  the  taxes  still  remaining  unpaid,  it 
was  Add,  that  the  mortgagor  could  recover 
against  the  mortgagee  for  a  breach  of  the  cove- 
nant. Ck>LE,  J.,  dissenting.  IngaUs  v.  Cooke, 
21  Iowa,  560. 

116.  What  is  breach  of  covenant  against 
incumbrances.  It  is  a  sufficient  breach  of  a 
covenant  against  incumbrances  that  the  incum- 
brance exists,  whether  asserted  or  not.  When 
it  exists  the  covenantee's  right  of  action  is  not 
affected  by  the  purchase  of  the  paramount  claim, 
such  purchase  merely  affecting  the  q^uestion  of 
damages.     Fairik  v.  Cre^weU,  5  Iowa,  62. 

116.  A  right  of  way  for  a  railroad,  is  an 
incumbrance  within  the  meaning  of  the  cove- 
nant against  incumbrances  in  a  deed.  Barlow 
V.  MeKinley,  24  Iowa,  69. 

117.  Incumbrance  defined.  An  incumbrance 
is  a  right  in  a  third  person  in  the  land  in  ques- 
tion, to  the  diminution  of  the  value  of  the  land, 
though  consistent  with  the  passing  of  the  fee 
by  the  deed  of  conveyance.  Ibid, 

118.  Notice  of  incumbrance.  A  party  may 
recover  upon  a  covenant  against  incumbrances, 
even  though  he  had  full  knowledge  of  the 
existance  of  the  incumbrance  when  he  accepted 
the  conveyance.  Ibid.  §  106  ante, 

119.  Party-walL  Where  the  owner  of  a 
vacant  lot,  having  the  half  of  a  neighbor's  wall 
resting  thereon,  sells  and  conveys  the  same  with 
covenants,  he  is  not  liable  thereon,  under  our 
statute,  as  for  an  Incumbrance.  Bertram  v. 
Curtis,  31  Iowa  46. 

120. presumption.     Where  a  half -wall 

rests  upon  a  vacant  lot  the  presumption,  under 
our  statute  is,  that  it  belongs  to  the  owner  of  the 
*  contiguous  lot  whereon  rests  the  main  building ; 
otherwise,  if  such  half-wall  has  been  used  by 
the  erection  of  a  building  supported  therein  on 
the  lot  vacant  when  the  half- wall  was  built. 
Ibid. 

121.  In  an  action  for  a  breach  of  a  cove- 
nant against  incumbrances  it  is  not  necessary  to 
allege  an  actual  ouster  or  eviction ;  but  only 
that  the  incumbrance  is  a  good  and  substantial 
one.     Fhctik  v.  Creswell  et  ux.,  5  Iowa,  62. 

122.  In  an  action  on  the  covenant  ofseizin  it  is 
not  necessary  to  allege  an  ouster  or  eviction.  It 
is  sufficient  to  negative  the  words  of  the  covenant 
and  allege  that  the  grantor  had  no  title  to  the 
land.    Brandt  v.  Foster  etal.,5  Iowa,  287. 


123.  If  a  grantor  making  a  covenant  of  seizin 
does  not  own  the  land  conveyed  at  the  time  of 
the  conveyance,  the  covenant  is  broken  imme- 
diately. Ibid. 

124.  Bviotion:  what  is  equivalent  to.  Where 
an  adverse  title  has  been  positively  asserted,  its 
purchase  is  considered  as  equivalent  to  an  evic- 
tion.   Brandt  v.  Foster  et  al.,  6  Iowa,  287. 

126.  Qrantee  yields  title  at  his  periL  While 
an  eviction  by  judgment  of  law  is  not  necessary, 
in  order  to  entitle  the  grantee  of  real  estate  to 
maintain  an  action  on  the  covenants  of  warranty, 
and  while  it  is  sufficient,  if  he  yield  the  title  to 
one  paramount,  yet,  if  he  so  yields  or  buys  in  an 
outstanding  one,  he  does  so  at  his  peril ;  and  in 
an  action  on  the  covenant,  in  such  case,'  the 
burden  is  upon  him  to  show  that  the  title  1 3 
which  he  yielded  or  bought  in  was  paramouu* 
to  that  of  his  grantor.  Thomas  v.  Stickle  et  al. , 
32  Iowa,  71. 

126. This  rule  applies  as  well  to  cases  of 

a  vendee  holding  under  a  title  bond  of  the  usual 
character  and  form  from  his  vendor,  as  to  cases 
of  a  grantee  holding  under  an  absolute  convey- 
ance, with  covenants  of  warranty  from  his 
grantor.    Ibid. 

127.  Detention  of  purchase-money.  When 
an  eviction  has  taken  place,  the  courts  recognize 
the  right  of  the  vendee  to  detain  the  purchase- 
money.  Where  the  eviction  extends  only  to  a 
portion  of  the  premises  conveyed  he  may  retain 
it  to  the  extent  of  the  injury.  If  he  has  been 
compelled  to  buy  in  an  outstanding  title,  he  may 
deduct  from  the  purchase-money  the  amount 
necessarily  and  bona  fide  paid  for  that  purpose. 
Brandt  v.  Foster  et  al.,  5  Iowa,  287.- 

128.  Measure  of  damages:  interest.  In  a 
judgment  for  damages  for  partial  breach  of 
covenant  in  a  deed  conveying  real  estate,  interest 
may  be  allowed  upon  the  value  of  the  property 
to  which  the  title  has  failed.  iicNear  v. 
McComber  et  al.,  18  Iowa.  12. 

129.  Bzpenses  in  proceeding  to  quiet  title. 
Where  the  grantor  of  real  estate  conveyed  by 
deed,  containing  covenants  of  seizin,  of  right  to 
convey,  against  incumbrances  and  of  warranty, 
and  at  the  time  the  legal  title  was  in  another 
who  had  acquired  the  same  by  fraud,  it  was 
held  :  1.  That  the  covenant  was  broken  at  the 
time  of  the  conveyance ;  2.  But  that  the  grantee 
to  entitle  himself  to  recover  sums  expended  in 
proceedings  to  quiet  his  title,  should  have  first 
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demanded  proceedings  of  his  grantor  for  that 
purpose.     Yokum  v.  Tliomas,  15  Iowa,  67. 

130.  Value  of  consideration.  In  an  action 
for  breach  of  covenant  of  warranty  in  a  deed 
expressing  a  consideration  of  $150,  it  is  proper 
to  base  the  recovery  upon  the  value  fixed  on  per- 
sonal property  by  the  parties  at  the  time  of 
the  trade  and  taken  in  payment, '  rather  than 
upon  its  actual  value.  WUiiamson  v.  Test,  24 
Iowa.  188. 

131.  Vendor  and  vendee.  Where  a  vendee 
holding  a  contract  for  the  conveyance  of  certain 
real  estate  pays  a  part  of  the  purchase-money, 
and  enters  into  possession  of  the  premises,  under 
the  vendor,  and  it  is  afterward  ascertained  that 
the  title  of  the.latter  is  defective,  and  the  vendee 
buys  in  the  outstanding  paramount  title,  the 
measure  of  damages  in  an  action  by  him  against 
the  vendor  is  the  same  as  it  would  have  been 
had  a  warranty  deed  been  executed  by  the  latter 
to  the  vendee,  instead  of  the  contract  or  title 
bond.    Baker  v.  Corbeit,  admr,,  28  Iowa,  817. 

Ib2.  The  measures  of  damages  in  either 

'  case  would  be  the  amount  paid  by  the  vendee 
in  the  purchase  of  the  outstanding  title,  with 
interest  thereon.  Ibid, 

133.  Nor  would  the  rule  be  changed  by 

the  fact  tliat  the  vendor  or  his  representative 
refused  to  execute  a  warranty  deed  when 
demanded  by  the  vendee,  and  tendered,  instead, 
a  quitclaim.    Ibid. 

134.  Damages  in  breach  of  covenant  against 
incumbrances.  The  covenant  against  incum- 
brances in  a  deed  of  real  estate,  binds  the  cov- 
enantor to  make  good  his  warranty  of  title,  and 
he  is  held  by  it  to  pay  a  sum  of  money  which 
will  put  the  grantee  in  as  good  a  state  as  if  he 
would  be  in  had  the  grantor  kept  his  covenant. 
Hence,  if  the  covenantee  extinguishes  the  incum- 
brance on  the  land,  he  may  recover  of  the  cov- 
enator  the  amount  so  paid ;  if  not  paid,  he  can 
recover  nominal  damages  only;  if  the  incum- 
brance cannot  be  removed,  he  may  recover  just 
compensation  for  the  real  injury  resulting  from 
the  incumbrance ;  and,  if  permanently  kept  out 
of  the  estate,  he  may  recover  the  purchase-money 
with  interest.    Funk  v.  Creswell,  5  Iowa,  62. 

d.  General  rules  and  miscellaneous  matters. 

136.  Mutual  covenants  are  dependent,  and 
the  performance  must  be  simultaneous;  and 
there  must  be  an  existing  capacity  in  each 
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party  to  perform  at  the  time.    FUcfi  v.  Casey,  2 
CJ.  Gr.  800. 

136.  Independent  covenants.  When  cov- 
enants are  independent,  and  the  payment  of 
money  is  to  precede  the  conveyance  of  real 
estate,  it  is  no  excuse  for  the  non-payment  of 
the  money  that  the  other  party  has  no  pre-ex- 
isting capacity  to  convey  a  good  title,  unless  the 
party  whose  duty  it  is  to  pay  the  money  offers 
to  do  so  on  receiving  a  good  title,  and  then  the 
other  party  must  give  him  a  good  title,  or  the 
contract  will  be  rescinded.    Ibid. 

137.  If  A  covenants  to  make  B  a  good  and 
sufficient  deed,  B  is  not  obliged  to  take  the  deed, 
unless  A  has  a  good  and  indefeasible  estate  in 
the  land  covenanted  to  be  conveyed.  Mtch  et 
al.  V.  Casey,  2  G.  Gr.  800. 

138.  Dependent  and  independent  covenants 
explained.  Ibid. 

139.  Covenants  will  not  be  so  construed  as 
to  enlarge  the  estate  granted ;  but  when  a  ques- 
tion arises  as  to  the  quantity  or  quality  of  the 
estate,  they  may  be  resorted  to  to  help  out  the  con- 
struction. Where  there  is  an  ambiguity,  doubts 
in  the  construction  will  be  resolved  against  the 
grantor.    Fu7ik  v.  CresweU,  5  Iowa,  62. 

140.  A  deed  without  covenants  contains  no 
warranty  of  title.  In  the  conveyance  of  real 
estate,  if  no'  covenants  are  expressed  in  the 
deed,  there  is  not,  as  in  the  sale  and  transfer  of 
chattels,  a  warranty  of  the  title.  In  the  ab- 
sence of  fraud,  the  right  of  the  grantee  of  real 
estate,  either  in  law  or  in  equity,  to  relief 
on  account  of  defects  in,  or  incumbrances  on, 
the  title,  depends  solely  on  the  covenants  which 
he  has  received.  Brandt  v.  Foster  et  al.,  5  Iowa, 
287. 

141.  The  general  rule  is,  that  if  a  deed  con- 
tains no  covenants,  in  the  absence  of  fraud,  all 
questions  of  title  are  at  the  risk  of  the  grantee ; 
if  it  contains  covenants,  the  grantee  must  have 
recourse  to  them  if  his  title  fails.  The  grantee 
cannot  withhold  the  consideration,  while  he  re- 
mains in  undisturbed  possession  of  the  property 
sold.    Allen  v.  Pegram  et  al.,\Q  Iowa,  163. 

142.  Mistake:  reformation  of  deed.  In  an 
action  at  law  for  the  breach  of  a  covenant  in  a 
deed,  the  deed  must  govern  ;  but  if,  by  mistake, 
accident  or  fraud,  it  does  not  correctly  state 
the  contract  between  the  parties,  it  will  be  cor- 
rected by  a  court  of  equity.  VanWagner  v.  Van 
Nostrand,  19  Iowa,  522. 
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143.  Wliere,  in  an  action  for  damages  for 
breach  of  covenants  in  a  deed,  the  defendant 
pleads  as  a  defense  that  there  was  a  mistake 
in  the  conveyance  as  to  the  quantity  of  land  in- 
tended to  be  conveyed,  and  asks  a  reformation  of 
the  conveyance  accordingly,  he  will  not  be  re- 
lieved, unless  he  clearly  establishes  the  mistake 
by  evidence  of  the  most  satisfactory  character. 
McTucker  v.  Taggart,  29  Iowa,  478. 

144.  Defense  in  action  at  law.  When  the 
grantee  in  a  deed  containing  the  usual  cov- 
enants of  title  is  sued  for  the  unpaid  purchase- 
money,  the  courts  will  allow  him  in  case  of  fail- 
ure of  title  to  make  his  defense,  instead  of  re- 
mitting him  to  his  covenants.  Brandt  v.  Fos- 
ter et  al. ,  5  Iowa.  287. 

146.  Technical  breach.  A  merely  technical 
breach  of  the  covenant  in  a  deed  does  not  entitle 
the  grantee  to  a  rebate  of  interest,  in  an  action 
to  foreclose  a  mortgage  executed  for  the  pur- 
chase-money. Gifford  V.  Ferguson,  19  Iowa, 
166. 

146.  Partial  failure  of  title.  That  the  title 
to  real  estate  has  in  part  failed,  constitutes.  In 
the  absence  of  fraud,  no  sufficient  ground  for  the 
purchaser  to  have  the  sale  and  conveyance 
set  aside.  McDunn  v.  The  City  of  Des  Moines, 
84  Iowa,  467. 

147.  But  in  such  case,  equity  will  protect 

the  purchaser  by  restraining  the  transfer  of  the 
notes  to  an  innocent  holder,  to  the  end  that  the 
grantee  may  be  enabled  to  plead  the  partial 
failure  of  title,  as  a  partial  defense  to  the  note. 
Ihid. 

148.  Entire  £adlure  of  title.  When,  in  an 
action  on  a  promissory  note  the  answer  to  the 
petition  alleged  that  the  consideration  of  the 
note  was  a  bond  for  the  conveyance  of  certain 
real  estate  on  the  payment  of  the  note  and 
bond,  and  that  the  property  therein  described 
was  so  encumbered  by  judgments  against  the 
plaintiff,  that  it  was  beyond  his  power  to  perform 
his  agreement,  it  was  JumI,  that  the  defense  was 
a  valid  one,  and  that  a  demurrer  thereto  should 
have  been  overruled.  Lyon  v.  Okell,  14  Iowa, 
228. 

149.  Covenants  as  forming  consideration  of 
purchase.  Where  the  covenants  in  a  deed  are 
general  and  unlimited,  they,  with  the  present 
transfer  of  the  grantor^  interest,  constitute  the 
consideration  of  the  purchase.  Brandt  v.  Foster 
et  at,,  5  Iowa,  287. 


VII.  Recording  Act.* 

a.  General  principles. 

150.  Mortgage.  Under  the  recording  act  of 
1840,  page  39,  section  29,  a  mortgage  duly  exe- 
cuted and  recorded  is  notice  to  the  world  of  the 
interest  conveyed.  Warburton  et  al  y.  Mattox 
et  al.,  Mor.  367. 

161.  Deed.  A  deed,  duly  recorded,  imparts 
notice  to  subsequent  purchasers.  Tod  v.  Bene- 
dict, 15  Iowa,  591. 

162.  Actual  notice.  Third  persons  are  bound 
by  notice  of  a  conveyance  to  the  same  extent 
they  would  be  by  the  recording  of  a  deed,  in 
all  respects,  regular  and  perfect.  Wilson  v.  301- 
comb,  18  Iowa,  110. 

163.  A  purchaser  of  real  estate,  with  actual 
notice  of  an  outstanding  mortgage,  cannot 
complain  of  defects  in  the  recording  of  the 
mortgage.  Coe,  trea^rer,  v.  Winters  et  al,,  16 
Iowa,  481. 

164.  Beginning  of  constructive  notice.  Con- 
structive notice  runs  from  the  time  the  proper 
entries  are  made  in  the  index  book,  provided 

*  The  following  are  the  provisions  of  the  Revis- 
ion of  1860,  relating  to  the  recording  of  instru- 
ments relating  to  real  estate.  The  figures  in 
brackets  denote  the  number  of  the  sections  as 
they  stood  in  the  Code  of  1851.  The  same  pnt- 
visioiis  are  incorporated  into  the  Code  of  1873: 

SECriON  2220.  (1211.)  No  Instrument  affecting  real 
estate  is  of  any  validity  aeaiust  subsequent  pur- 
chasers for  a  valuable  consideration  without  notice, 
UDless  recorded  In  the  office  of  the  recorder  of  deeds 
of  the 'county  In  which  the  laod  lies,  as  hereinafter 
provided. 

Sec.  -mt  (1212.)  It  shall  not  be  deemed  lawfully 
recorded  uoless  it  has  been  previously  acknowledged 
or  proved  In  the  manner  herein  prescribed. 

Sec.  2SS22.  (1213.)  The  recorder  of  deeds  must  keep 
an  entry  book  or  index,  the  pages  of  which  are  so 
divided  as  to  show  in  parallel  columns :  1.  The 
grantors;  2.  The  grantees;  3.  The  time  when  the 
instrument  was  filed  ;  4.  The  date  of  the  lostrument : 
5.  The  nature  of  the  instrument;  0.  The  book  and 
page  wliere  the  record  thereof  may  be  found ;  7. 
The  description  of  the  land  conveyed. 

Sec.  2223.  (1214.)  The  recorder  must  Indorse  upon 
every  instrument  properly  filed  In  his  office  for 
record  the  time  when  it  was  so  filed,  and  shall  forth- 
with make  the  entries  provided  for  in  the  last  pre- 
ceding section,  except  that  of  the  book  and  page 
where  the  record  of  the  instrument  may  be  found, 
and  from  that  time  such  entries  shall  furnish  con- 
structive notice  to  all  the  world  of  the  rights  of  the 
grantee  conferred  by  such  Instrument. 

Sec.  ^24.  (btib.)  The  entries  in  such  entry  book 
shall  be  double,  the  one  showing  the  names  o  the 
respective  grantors,  arranged  In  alphabetical  order, 
the  other  those  of  the  grantees.  In  like  order.  Where 
there  are  two  or  more  grantors,  having  different  sur- 
names, there  must  be  as  many  distinct  entries  among 
the  grantors  as  there  are  different  names,  being 
^phabetlcally  arranged  in  regard  to  each  of  such 
names.  The  same  rule  shall  be  followed  in  case  of 
several  grantees. 

Sec.  2S^.  (1216.)  Every  such  Instrument  shall  be 
recorded,  as  soon  as  practicable,  in  a  suitable  book,  to 
be  kept  bv  the  recorder  for  that  purpose.  After 
which  he  shall  complete  the  entries  aforesaid  so  as 
to  show  the  book  and  page  where  the  record  is  to  be 
found. 
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the  subsequent  steps  necessary  to  perfect  the 
record  are  taken.  Ba/mey  v.  IMUe  et  cU.,  15 
Iowa,  527. 

166.  Constructive  notice  arising  from  the 

registry  of  instruments,  is  purely  a  matter  of 
positive  statutory  regulation.  When  the  pre- 
requisites of  the  law  are  substantially  complied 
with,  the  law  raises  a  presumption  of  notice 
which  is  conclusive  and  incontrovertible.    Ibid, 

166.  Bitoppel :  public  sale.  The  purchaser 
of  real  estate  who  has  placed  his  deed  upon 
record,  is  not  bound  to  take  notice  of  subsequent 
public  sales  of  the  same  property  under  deedp 
of  trust  imperfectly  recorded,  and  is  not  estopped 
by  a  failure  to  give  notice  of  hU  interest  at  such 
a  sale  of  which  he  had  no  notice,  and  at  which 
he  was  not  present.  Choynn  v.  Turner  etcU.,\% 
Iowa,  1. 

167.  Record  of  fraudulent  deed.  The  conr 
struetive  notice  arising  from  the  record  of  a  deed 
which  is  actually  fraudulent,  the  grantor  re- 
maining in  possession  and  claiming  and  selling 
the  property  as  his  own,  to  a  purchaser  for 
value,  without  actual  notice,  does  not  defeat  the 
right  of  such  subsequent  purchaser  to  avoid  the 
instrument,  which  would  otherwise  work  a  fraud 
upon  him.     Gardner  v.  Cole,  21  Iowa,  205. 

1^8.  A  purchaser  at  execution  sale  is  bound 
to  take  notice  of  the  condition  of  the  record  title, 
up  to  the  day  and  the  time  of  the  sale.  And  if 
an  instrument  be  then  filed  for  record  and 
properly  indexed,  he  is  chargeable  with  con. 
struetive  notice  of  all  it  contains.  (Citing  Bar- 
ney V.  Little,  15  Iowa,  527 ;  Boettoick  v.  Powers, 
12  Ibid.  456 ;  Caiioin  v.  Bowman,  10  Ibid.  529 ; 
Scolee  V.  WiUey,  11  Ibid.  261.)  Thomae  v. 
Kennedy,  24  Iowa,  398. 

169.  Public  landa.  It  seoms  that  the  regis- 
tration laws  of  the  State  do  not  apply  to  the 
disposition  of  lands  belonging  to  the  United 
States,  and  that  the  riglits  of  parties  will  be 
governed  by  the  regulations  established  by 
congress,  until  the  title  has  finally  passed  from 
the  government.  Bavid  v.  Rickabaugh  et  al.,  32 
Iowa,  540. 

160.  Rights  are  determined  by  instrument 
as  recorded.  The  rights  or  title  conferred  by  a 
conveyance  are,  as  to  subsequent  purchasers 
without  notice,  to  be  determined  by  the  instru- 
ment itself  as  recorded,  and  not  by  facts  in  pais 
or  other  instruments  not  recorded.  Miller  v. 
Wareetal.,  81  Iowa,  524. 


b.   W/iat  is  sufficient  under  the  act  to  impart 

notice, 

(1)  As  to  indexing, 

161.  The  extent  of  notice  imparted  by  the 
record  of  a  mortgage,  is  limited  to  the  property 
described  in  the  index  of  the  record.    Stewart ' 
et  al,  V.  Huff  et  al.,  19  Iowa,  557. 

162.  Reference  to  record.  Where  the  index 
entry  of  a  mortgage  contained  the  names  of  the 
grantor  and  grantee,  the  date  of  the  filing,  the 
date  and  character  of  the  instrument,  and 
the  book  and  page  where  it  was  recorded,  but 
instead  of  a  description  of  the  property,  referred 
to  the  record  of  the  instrument,  which  was 
made  on  the  day  the  index  entry  was  made ; 
held,  that  the  registration  was  sufficient  to 
impart  oonstructive  notice  to  subsequent  pur 
chasers.  Calvin  v.  Bowman  db  Neal,  10  Iowa,  529. 

163.  In  an  index  entry  of  a  mortgage  filed  for 
record,  the  words  "  see  record,"  were  written  in 
the  column  in  which  the  description  of  the  lands 
should  have  been  set  out,  instead  of  such 
description.  Held,  that  it  was  sufficient  to 
charge  a  subsequent  incumbrancer  with  notice. 
Following  Calvin  v.  Bowman  dh  Neal,  10  Iowa, 
529 ;  Bostwick  v.  Powers,  12  Ibid.  456 ;  WhiU 
V.  Hampton  et  al.,  18  Ibid.  259. 

164.  Misdescription  of  premises.  Where  a 
purchaser  of  real  estate  executed  a  mortgage 
back  to  secure  the  payment  of  the  purchase- 
money,  but  by  mistake  described  an  entirely 
dififerent  tract  of  land,  it  was  hdd,  that  a  subse- 
quent purchaser  was  not  charged  with  construc- 
tive notice  of  recitals  in  the  deed  which  should 
have  put  him  upon  inquiry,  when  such  recitals 
did  not  appear  in  the  index  which  the  recorder 
is  required  by  law  to  keep.  Scoles  v.  WiUey 
et  al,  11  Iowa,  261. 

166.  General  designation  of  lots.  In  the 
registration  of  a  mortgage,  the  property  con- 
veyed was  described  in  the  proper  column  in 
the  index  as  "  certain  lots  of  land,"  and  the 
record,  in  other  respects,  was  complete.  Held, 
that  it  was  sufficient  to  impart  constructive 
notice  to  subsequent  purchasers.  Bostwick  v 
Povoers  et  al.,  12  Iowa,  456. 

166.  Omission  to  include  all  the  property. 
When  the  register,  in  recording  a  mortgage, 
which  conveyed  two  tracts  of  land,  entered  in 
the  column  for  descriptions,  in  the  index  book, 
a  description  of  but  one  of  them,  it  was  hdd,  1. 
That  the  record  was  not  constructive  notice  to 
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subsequent  purchasers  or  incumbrancers  as 
to  the  tract,  the  description  of  wliich  was 
omitted,  following  Scales  v.  WiUey,  11  Iowa,  861 ; 
2.  That  the  consequences  of  the  omission  of  the 
recorder  to  correctly  describe  the  property  con- 
veyed, fell  upon  the  first  mortgagee,  and  not 
upon  subsequent  incumbrancers.  Following 
Miller  v.  Bradford  et  al..  12  Iowa,  14  ;  Noyes, 
admr.  v.  llarr  et  al.,  13  Ibid.  570. 

167.  Wrong  deBoription  with  reference  to 
record.  Where  the  index  entry  of  a  deed 
described  the  land  conveyed,  as  in  a  different 
section,  township  and  range  from  the  deed,  and 
also  contained  the  following  words,  in  addition 
to  such  misdescription,  "  for  description  see 
record,"  it  was  held^  that  the  record  was  not 
constructive  notice  to  a  subsequent  purchaser  of 
the  premises  described  in  the  deed.  Breed  v. 
Gonley,  14  Iowa,  269. 

168.  Omission  to  index  under  acts  of  1843. 
Under  section  30  of  "  An  act  to  regulate  convey- 
ances," approved  February  16,  1848  (Rev.  Stat. 
202),  sections  8  and  4  of "  An  act  concerning 
mortgages,"  approved  February  14, 1843.  (Rev. 
Stat.  442),  and  section  4  of  '*  An  act  relating  to 
the  office  of  recorder  of  deeds,"  approved  Jan- 
uary 23, 1843  (Rev.  Stat.  541),  the  total  omission 
of  the  recorder  to  index  a  mortgage,  deprived 
the  record  thereof  of  the  power  of  imparting 
constructive  notice  of  its  existence  and  contents. 
Following  and  approving  MiUer  v.  Bradford^  12 
Iowa,  14 ;  Barney  v.  McCarty  et  cU.,  15  Ibid.  510. 

169.  Instrument  defectively  acknowledged. 
The  record  of  an  instrument  under  chapter  54, 
revised  laws  1843,  does  not  impart  notice  to  sub- 
sequent purchasers  if  the  instrument  recorded 
was  not  acknowledged  as  required  by  the  pro- 
visions of  that  chapter.  Suiter  v.  ThLimer  et  al. , 
10  Iowa,  517.  The  same  rule  prevails  under 
present  statute.  Ibid. ;  Brinton  v.  Seevers,  12 
Iowa,  389  ;  Reynolds  v.  Kingsbury,  15  Ibid.  238. 
Even  though  the  defect  was  corrected  by  the 
recorder  in  the  recorded  copy.  Newman  v. 
Samuels,  17  Iowa.  528. 

170.  General  sufficiency  of  index.  The  rule 
is  that  when  tbe  index  contains  enough  to  put 
a  careful  examiner  upon  inquiry,  and  if,  upon 
enquiry,  an  adverse  title  would  have  been  ascer- 
tained, the  party  should  be  held  to  notice. 
(Scales  V.  Wilsey  et  al.,  11  Iowa,  261 ;  Bostwick  v. 
Powers  et  al.,  12  Ibid.  450 ;  Calcm  v.  Bowman  cfe 
Keal,  10  Ibid.  529.)  Jones  v.  Berkshire  et  al.,\^ 
Iowa,  248. 


171.  OmiMsion  of  wifs's  name.  A  hnsband 
and  wife  joined  in  the  execution  of  a  mortgage 
of  real  estate,  belonging  to  the  wife,  to  secure 
the  payment  of  notes  executed  by  the  husband. 
The  index  of  the  mortgage  described  the  hus- 
band, instead  of  the  wife,  as  the  mortgagor.  It 
was  held,  that  the  index  was  sufficient  to  put 
a  subsequent  purchaser  npon  inquiry,  and  that 
this  defect  did  not  invalidate  the  constructive 
notice  imparted  by  the  record.  Jones  v.  Berk- 
shire  et  al.,  15  Iowa,  248. 

172.  It  is  no  more  necessary  to  enter  the 
names  of  both  husband  and  wife  in  the  index 
to  the  conveyance  of  a  homestead  than  of  any 
other  real  estate  wherein  both  join.  The  index 
of  the  name  of  the  husband  alone  is  sufficient. 
Nor  need  the  index  contain  a  full  description  of 
the  premises.  Hodgson,  admr,  v.  LodeU,  25 
Iowa.  97. 

173.  OmiMsion  of  entriei  and  referenoe  to 
wrong  page.  A  mortgage  was  filed  in  the 
recorder's  office  and  entered  of  record  on  page 
"546"  of  the  proper  book.  The  index  entry 
showed  the  names  of  the  grantor  and  grantee, 
and  substantially  the  "nature  of  the  instru- 
ment," and  the  book  in  which  the  record 
could  be  found;  but  stated  the  page  of  the 
record  as  "  596,"  and  omitted  the  other  require- 
ments of  section  1213  of  the  Code  of  1851.  It 
was  held,  that  the  index  operated  as  constructive 
notice  of  the  facts  which  would  be  disclosed  by 
an  examination  of  the  record.  Barney  v.  Little 
et  al.,  15  Iowa,  527. 

174.  Mere  filing  not  sufficient.  A  trust  deed 
filed  for  record,  but  not  entered  in  the  proper 
index,  does  not  operate  as  constructive  notice  of 
its  contents  to  a  subsequent  purchaser.  Owynn 
V.  Turner  et  al.,  18  Iowa,  1. 

176.  Under  the  recording  act  of  January  19^ 
1839,  and  January  4, 1840,  the  mere  filing  of  a 
conveyance  in  the  recorder's  office,  without  its 
recording  and  indexing,  was  held  insufficient  to 
impart  constructive  notice.  Barney  v.  McCarty, 
15  Iowa,  510,  followed.  Whalley  v.  SmaU  A 
SmaU,  25  Ibid.  184. 

176..  Variance  in  name.  Certain  real  estate 
had  been  conveyed  to  a  feme  cotert  by  the  name 
of  "Almira  J.  Striugham."  Her  name  before 
marriage  was  Alraira  Jane  Ashley.  After  her 
marriage  she  wrote  her  name  in  two  ways, 
sometimes  as  Almira  J.  Stringham,  and  some- 
times as  Jane  A.  or  J.  A.  Stringham.  She  was 
commonly  called  Jane  Stringham    when  her 
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Christian  name  was  used.  A  conveyance  was 
executed  by  lier  in  the  name  of  J.  A.  Stringham, 
but  was  indexed  as  A.  J.  Stringham,  and  there 
was  a  caption  to  the  instrument  as  recorded  as 
from  "Almira  J.  Stringham  to/'  etc.  Heldf  that 
the  record  was  sufficient  to  impart  constructive 
notice  to  a  subsequent  purchaser  or  incum- 
brancer.   Huston  V.  SeeUy  ei  <U.,  27  Iowa,  183. 

(2)  OeneraUy. 

177.  The  record  of  an  instrument  defectively 
acknowledged  does  not  impart  constructive 
notice  of  its  contents  to  third  persons.  Newman 
V.  SamueUy  17  Iowa,  528 ;  Reynolds,  Ely  d  Co.  v. 
Kingsbury  et  al,,  15  Ibid.  288 ;  citing  Brinton  v. 
Seevers,  12  Ibid.  389 ;  Cavenderv.  Heirs  of  Smith, 
5  Ibid.  157;  WickersTiam  v.  Reeves  db  Miller, 
1  Ibid.  418 ;  Dussaume  et  al.  v.  Burnett  et  al., 
5  Ibid.  95. 

178.  Act  of  1840.  Under  the  registry  law 
of  1840  no  conveyance  was  valid  except  as 
between  the  parties  thereto,  and  such  as  have 
actual  knowledge  thereof,  until  it  is  deposited 
for  record.    Hopping  v.  Burnam,  2  G.  Qr.  89. 

179. as  to  prior  deeds.    Deeds  executed 

prior  to  the  passage  of  said  act  should  be 
recorded  under  it,  the  same  as  deeds  executed 
subsequently  thereto.  Ibid. 

180.  Mortgage  with  unrecorded  defeasance. 
When  a  mortgagor  executed  to  the  mortgagee 
a  deed  absolute  on  its  face,  which  was  recorded 
and  the  mortgagee  executed  to  the  mortgagor  a 
defeasance  in  the  form  of  a  bond  to  convey  back, 
which  was  not  recorded :  Held,  that  the  record 
alone  was  sufficient  notice  to  subsequent  pur- 
chasers and  incumbrancers  of  its  mortgagor. 
demons  v.Elder  et  al.,  9  Iowa,  272. 

181.  A  bona  fide  purchaser  of  real  estate  of 
a  vendor,  who  holds  title  under  a  recorded  deed, 
absolute  upon  its  face,  is  not  charged  with 
notice  of  a  trust  set  out  in  a  separate  instru- 
ment not  recorded.  Koons  v.  Grooves,  20  Iowa, 
378. 

182.  Failure  to  show  seal  Where  the 
record  of  a  deed  does  not  show  a  copy  of  the 
seal,  as  such  copies  are  usually  made  in  records, 
the  presumption  is  that  there  was  no  seal  in 
the  original.  Switzer  v.  Knapps  et  al.,  10  Iowa, 
72. 

183.  Mistake  in  record.  The  owner  of  real 
estate  executed  a  mortgage  to  secure  the 
payment  of  several  promissory  notes  therein 
described,  in  the  record  of  which  the  description 


of  one  note  was  omitted,  and  the  mortgagors 
subsequently  sold  the  mortgaged,  premises  to  a 
purchaser,  and  conveyed  the  same  by  a  deed 
which  referred  to  the  mortgage,  in  which  the 
aggregate  amount  of  said  notes  was  correctly 
recited.  It  was  held,  that  the  purchaser  took 
the  property  with  notice  of  the  mortgage  as  a 
security  for  all  the  notes,  and  could  take  no 
advantage  of  the  omission  in  the  record.  Dar- 
gin  V.  Beeker  et  al.,  10  Iowa,  571. 

184.  That  a  lot  described  in  a  mortgage  was 
occupied  by  a  building  of  a  certain  description 
does  not  charge  the  mortgagee  with  notice  of  a 
senior  mortgage  upon  the  same  lot  aud  building, 
in  which  the  building  is  generally  described, 
but  the  lot  is  described  by  a  different  number, 
when  the  evidence  does  not  show  that  the  build 
ing  was  the  only  one  answering  to  the  same 
description  in  the  village.  Stewart  et  al.  v.  Huff 
et  ai.,19  Iowa,  557. 

186.  Record  of  mortgage  of  a  firm.  When 
a  mortgage  was  executed  in  the  name  of  a  firm, 
by  the  sole  member  thereof,  and  was  recorded  as 
a  mortgage  executed  by  such  member  individu- 
ally, it  was  held  sufficient  to  impart  notice. 
Fromme  v.  Jones,  13  Iowa,  474. 

186.  Defective  record.  The  registry  of  a 
deed  conveying  one-half  of  the  grantor's  indi- 
vidual right,  title  and  interest  in  and  to  certain 
real  estate,  recorded  by  mistake  of  the  recorder 
as  a  conveyance  of  one-half  of  the  grantor's  undi- 
vided right,  etc.,  is  notice,  to  subsequent  boTia 
fide  purchasers,  only  of  the  estate  expressed  in 
the  registry.  Miller  v.  Bradford  et  ai.,  12 
Iowa,  14. 

187.  statute  construed.    Under  chapter 

28,  Revision  of  1843,  the  filing  of  a  deed  for  record 
did  not  operate  as  constructive  notice  of  its  con 
tents,  after  it  was  recorded  in  a  defective  man- 
ner, and  withdrawn  from  the  files.  Ibid. 

188.  Possession.  Mere  possession  under  an 
unrecorded  deed  was  not  sufficient,  under  the 
recording  acts  of  1843,  to  charge  a  subsequent 
purchaser  with  actual  notice  of  the  deed.  Ibid. 

189.  Unrecorded  plat.  A  purchaser  is  not 
charged  with  constructive  notice  of  a  mortgage 
(the  mortgagee  not  being  in  possession),  which 
contained  certain  lots  upon  a  town  plat  not 
recorded,  which  lots  were  described  by  different 
numbers  in  a  plat  subsequently  recorded ;  nor 
can  the  absence  from  the  record  of  a  town  plat, 
till  after  the  date  and  record  of  a  mortgage  of 
lots  therein,  in  any  just  and  legal  sense  be  held 
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to  put  a  party  upon  his  inquiry,  so  as  to  charge 
him  with  a  knowledge  of  facts  within  the  pos- 
sible range  of  such  inquiry.  Stewart  et  at.  v. 
Huffet  at.,  10  Iowa,  557. 

190.  Notice  to  an  assignee.  Where  the 
second  mortgagee  had  actual  notice  of  the  exist- 
ence of  a  prior  mortgage,  which  was  recorded 
before  an  assignment  of  the  second  mortgage, 
it  was  held  that  his  assignee  was  charged  with 
notice.  The  assignee  stands  in  no  better  posi- 
tion than  his  assignor.  English  y.  Waples  et  oL, 
13  Iowa,  57. 

c.  Priority  of  rights. 

191.  Michigan  act.  Under  the  Michigan  act 
of  1827,  an  unrecorded  deed  could  not  prevail 
against  a  subsequent  purchaser,  who  had  his 
deed  recorded  first.  Hopping  v.  Bumam,  2  G. 
Gr.  89. 

192.  Act  1840.  A  junior  recorded  deed  takes 
precedence  over  a  senior  unrecorded  deed.  Ibid. 

193.  Judgment  and  unrecorded  deed.  A 
judgment  lien  will  hold  against  a  prior  unre- 
corded deed,  without  actual  notice  to  the  judg- 
ment creditor.  Hopping  v.  Bur  nam,  3  G.  Gr.  89 ; 
Brovm  v.  TuthiU,  1  Ibid.  189. 

194.  This  r.ule  prevailed  under  the  Revised 
Statutes  of  1848,  while  a  contrary  rule  has  pre- 
vailed under  the  Code  of  1851,  the  Revision  of 
1860,  and  the  Code  of  1878.  Thereunder  an  unre- 
corded deed  is  good  against  all  persons,  except 
subsequent  purchasers.  Under  these  provisions, 
the  lien  of  a  judgment  or  attachment  will  not 
hold  against  a  prior  unrecorded  deed.  Norton  v. 
WiUiams,  9  Iowa,  528 ;  BeU  v.  Bkans,  10  Ibid.  353 ; 
Seevers  v.  Delashmutt,  11  Ibid.  174 ;  Satery  v. 
Browning,  18  Ibid.  246  ;  Ford  v.  Vance,  17  Ibid. 
94 ;  Hayes  v.  Thade,  18  Ibid.  51 ;  Evans  v.  Mg- 
Olasson,  18  Ibid.  150;  Churchill  v.  Morse,  23 
Ibid.  229 ;  Jones  v.  Jone^,  13  Ibid.  276 ;  Hoy  v. 
Allen,  27  Ibid.  208;  Vannice  v.  Bergen,  16 
Iowa,  555. 

196.  Where  there  is  a  sale  under  Judgment. 
But  if  there  is  a  sale  under  a  subsequent  judg- 
ment to  a  third  person,  without  notice,  the  rights 
of  such  purchaser  take  priority  over  those  of 
the  grantee  in  an  unrecorded  deed  or  mortgage. 
Evans  v.  McQlasson,  18  Iowa,  150. 

196.  And  the  judgment  creditor,  purchasing 
under  such  circumstances,  would  stand  in  the 
same  position  at  law.  As  to  whether  strong 
equities  alleged  and  proved,  might  not,  in  such 
case,  prevent  the  application  of  the  rule  in 


equity,  queref  Eoans  v.  McQlasson,  supra; 
Halloway  v.  Plainer,  20  Iowa,  121 ;  Parker  v. 
Pierce,  16  Ibid.  227. 

197.  A  general  judgment  creditor's  lien  is 
subsequent  to  that  of  a  prior  mortgage  intended 
to  cover  the  lands  in  question,  but  which,  by  a 
mistake,  did  not  describe  them,  although  the 
judgment  creditor  had  no  notice  of  the  mistake. 

WcUon  V.  Tizzard,  15  Iowa,  495. 

198.  An  unrecorded  mortgage  takes  prece- 
dence of  a  judgment  lien,  if  the  mortgage  is 
recorded  before  a  sale  is  made  under  such  judg- 
ment. And  the  assignee  of  such  judgment, 
purchasing  the  judgment  before  the  recording 
of  the  mortgage,  would  be  in  no  better  position 
than  the  original  judgment  creditor.  Chapman 
V.  Coats  et  al.,  26  Iowa,  288 ;  Burtis  v.  Cook  <& 
Sargent,  16  Ibid.  194 ;  Isett  <fc  Brewster  v.  Lucas, 
17  Ibid.  503 ;  BaUinger  v.  TarbeU,  16  Ibid.  491 ; 
Hurst  Y.  Sheets,  21  Ibid.  501. 

See  further  on  this  subject,  Judgment  Lien  ; 
Judicial  Sales. 

199.  A  junior  mortgage,  recorded  prior  to  a 
senior  mortgage,  is  entitled  to  priority  of  lien, 
unless  the  junior  mortgagee, and  those  claiming 
under  him,  had  actual  or  constructive  notice  of 
its  contents  or  existence,  or  such  notice  as  was 
sufficient  to  put  them,  as  reasonable  men,  upon 
inquiry,  particularly  if  such  inquiry  would 
have  led  to  a  discovery  of  the  rights  of  the 
senior  mortgagee.  And  such  notice  is  sufficient, 
if  imparted  before  the  completion  of  a  contract 
of  purchase,  or  the  payment  of  the  purchase- 
money,  though  not  until  after  the  terms  of  the 
contract  have  been  agreed  upon.  English  v. 
Waples  et  al.,  13  Iowa,  57. 

200.  On  the  20th  of  July,  1857.  the  defend- 
ant executed  to  his  father  a  mortgage  conveying 
certain  property,  to  secure  ten  notes  then  execu- 
ted, for  $2,500  each,  which  mortgage  was 
recorded  February  3d,  1859 ;  on  the  10th  of 
April,  1858,  he  executed  another  mortgage, 
conveying  the  same  property  to  one  W.  to 
secure  $10,000,  a  balance  of  sums  which  he 
had  advanced,  over  and  above  his  share,  to 
the  firm  of  B.  &  W.,  of  which  both  the  mort- 
gagor and  the  mortgagee  were  members  and 
this  mortgage  was  filed  at  noon  of  the  same  day 
of  its  date.  Held,  that  the  mortgage  last  exe- 
cuted and  first  recorded  was  entitled  to  priority 
over  the  one  first  executed  and  last  recorded. 
Brazleton  v.  Braeleton  etal.,  16  Iowa,  417. 
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201.  Imperfect  desoriptioii.  The  purchaser 
of  real  estate  at  a  judicial  sale  takes  priority 
over  a  senior  purchaser  who  holds  the  property 
under  a  deed  in  which  it  is  so  imperfectly  de- 
scribed that  the  record  thereof  does  not  impart 
constructive  notice;  unless  at  the  time  of  his 
purchase  he  had  actual  notice,  or  such  notice  as 
would  put  a  reasonably  prudent  man  upon  his 
inquiry.    NeUon  v.  Wade  et  cU.,  21  Iowa,  49. 

202.  Payments  made  alter  notice.  The  re- 
cording of  a  conveyance  is  not  such  notice  to 
parties  holding  under  the  grantor  by  a  prior 
contract  as  to  invalidate  payments  made  by 
them  thereon  to  such  grantor  without  actual 
notice  of  the  rights  of  the  assignee.  Cook  db 
Sargent  v.  Dillon  etal.,9  Iowa,  407  ;  Baldwin  v. 
Thompson,  15  Ibid.  504 ;  Dickey  v.  Lyon  et  al., 
19  Ibid.  544. 

d.  Who  are  subsequent  purchasers. 

203.  Judgment  creditor  not  a  purchaaer. 
A  judgment  creditor  is  not  a  purchaser,  within 
the  meaning  of  the  statute.  Seevers  v.  Delash- 
mutt,  11  Iowa,  174,  and  authorities  cited,  ante, 
§194. 

204.  Bat  if  he  purchases  the  real  estate  of  the 
defendant,  at  a  sheriff's  sale,  under  the  judg- 
ment, he  thereby  becomes  a  purchaser  within  the 
meaning  of  the  statute,  and  will  be  protected 
the  same  as  any  other  purchaser.  HoUoway  v. 
Plainer,  20  Iowa,  121 ;  Evans  v.  McOlasson,  18 
Ibid.  150;  Walker  v.  Elston  d  Gh-eene,  2i  Ibid. 
629 ;  Butterfield  v.  Walsh,  Ibid.  97. 

206.  Mortgagee  is  a  purchaaer.  A  mortgagee 
of  real  estate  is  a  purchaser  within  the  mean- 
ing of  the  recording  laws  of  the  State.  Porter 
et  al.  V.  Green  et  al„  4  Iowa,  571 ;  Seevers  v. 
Delashmutt,  11  Ibid.  174;  Welton  v.  Tizzard,  16 
Ibid.  495 ;  Parker  v.  Pierce,  18  Ibid.  227 ;  Van^ 
nice  y.  Oreene  et  al,,  Ibid.  574;  Chapman  v. 
Coates,  26  Ibid.  28. 

206.  Purchaser  from  grantor's  heixB  is  pro- 
tected. The  term,  "  subsequent  purchasers/' 
in  our  recording  act,  includes  purchasers  from 
the  heir,  as  well  as  those  from  the  ancestor.  It 
is,  accordingly,  held,  that  a  deed  of  real  estate 
from  the  heir  to  a  purchaser,  without  notice, 
should  prevail  over  an  unrecorded  deed  from 
the  ancestor.  Me  dure  v.  Tollman  et  al.,  30 
Iowa,  615. 

See  further  on  the  subject  of  Conveyances  ; 

ACKHOWLEDGHKNT  ;      FRAUDULENT      CONVET- 

ANCB ;  Vendor  and  Vendee  ;  Patent  ;  Mort- 


OAOBAND  Deed  of  Trust;  Judicial  Sales; 
.Boundaries  and  Suryet  ;  Evidence  ;  Equity  ; 
Sales  of  Personal  Property. 


CORPUS  DBLIOTL 

See  Criminal  Law. 


OORONER. 


1.  Showing  for  special  appointment.  Where 
the  clerk  in  his  appointment  certified  that  it  had 
l)een  shown  to  him  by  affidavit  that  there  was 
*'  no  sheriff,  deputy  sheriff,  or  coroner,  at  the 
county  seat  of  the  county,  nor  in  the  county, 
competent  to  serve  attachment  process  in  the 
suit ;  but  that  they,  and  each  of  ^  them,  are 
absent  from  the  county  seat,  and  that  several 
miles  additional  travel  would  b^  necessary,  in 
order  to  serve  the  process  of  attachment  afore- 
said, by  the  said  officers."  Held,  that  the 
showing  was  insufficient,  and  the  appointment 
was  invalid.    Currens  v.  RatcUffe,  9  Iowa,  809. 

2.  When  process  should  be  directed  to  the 
coroner.  When  it  is  shown  that  the  sheriff  is 
an  improper  person  to  serve  process,  by  reason 
of  his  partiality,  prejudice,  consanguinity  or 
interest,  the  process  should  be  directed  to  the 
coroner.  Ibid. 

3.  But  to  render  service  of  process  by  a  coro- 
ner valid,  the  partiality,  prejudice,  consanguinity 
or  interest  of  the  sheriff,  either  as  a  party  to  the 
action  or  otherwise,  must  be  made  reasonably 
manifest  by  the  record.  Beard  v.  Smith,  9 
Iowa,  50. 

See  Attachment;  Sheriff. 


OORPORATZON& 

I.  Generally. 
II.  Corporate  Powers. 

III.  Corporate  Liabilities. 

IV.  Officers. 

V.  Stockholders. 

a.  Liability  of  private  property. 
VI.  Dissolution. 


I.  Generally. 

1.  Bank :  repeal  of  charter.    The  legislature 
has  an  unquestionable  right,  without   judicial 
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investigation,  to  repeal  a  bank  charter  contain- 
ing a  provision,  "  That  if  said  corporation  shall 
fail  to  go  into  operation,  or  shall  abuse  or  misuse 
their  privileges  under  their  charter,  it  shall  be 
in  the  power  of  the  legislative  assembly  to 
annul,  vacate,  and  make  void  the  charter.'' 
The  Miner's  Bank  of  Dubuque  v.  The  United 
States,  Mor.  482. 

2. A  bank  in  which  the  stock  is  owned 

by  individuals  is  a  private  corporation.  Mineri^ 
Bankof  Jhibuque  v.  I'fie  United  States,  1  Q.  Gr. 
553. 

3.  Charter  construed.  Under  the  articles  of 
incorporation,  the  Burlington  and  Louisa  Plank- 
road  Company  was  authorized  to  commence 
business,  and  call  for  installment  on  stock,  as 
soon  as  five  thousand  dollars  was  subscribed. 
Nichois  V.  T?is  Burlington  <ft  Louisa  County 
Plank-road  Company,  4  Q.  Qr.  42. 

4.  Legal  existence  may  be  inquired  into.  If 
a  company,  professing  a  corporate  existence 
which  it  does  not  possess,  acquires  for  a  par- 
ticular purpose  in  its  corporate  name,  the  prop- 
erty of  another,  and  conveys  the  same,  the  suf- 
ficiency of  such  conveyance  or  transfer  may  be 
inquired  into  collaterally.  Carey  v.  llie  Cincin- 
nati d  Chicago  Railroad  Company,  5  Iowa, 
357. 

6.  De  facto  corporation :  estoppeL  A  person 
sued  on  a  contract,  entered  into  with  a  de  facto 
corporation,  will  not  be  permitted  to  set  up  as 
a  defense  to  the  action  the  failure  of  the  cor- 
poration to  perfect  its  organization,  in  the  man- 
ner prescribed  by  the  statute.  Washington  Col' 
lege  v.  DvJce,  and  The  Same  v.  Tedford,  14 
Iowa,  14. 

6.  The  execution  of  a  mortgage  to  a  corpo- 
ration is  an  admission  of  its  corporate  exist- 
ence, and  estops  the  mortgagor  from  denying  the 
same.  Pranklin  v.  Twogood,  18  Iowa,  515 ;  Gor- 
don db  Washburn  v.  Janney  &  Co.,  Mor.  182 ; 
Barnard  v.  Parvin,  Ibid.  309. 

7.  Particular  denomination:  how  deter- 
mined. While  our  courts  will  not  enter  into 
the  examination  of  purely  theological  questions 
to  ascertain  the  beneficiary  of  a  resulting  trust, 
yet,  if  the  trust  was  created  for  the  benefit  of 
a  particular  denomination,  courts  will  follow 
the  ecclesiastical  tribunals  in  determining  who 
are  of  that  denomination.  7%e  FVrst  Constitu- 
tional Presbyterian  Church  V.  The  Congregational 
Society y  23  Iowa,  567. 


II.  CoRPOBATE  Powers. 

8.  May  ratify  contract.-  when.  A  school 
district  may,  through  its  oflScers,  ratify  or  adopt 
any  contract  made  by  officers  de  facto,  if  the 
officer  ratifying  such  unauthorized  contract  had 
authority  to  bind  the  corporation  ;  and  contracts 
made  in  the  name  of  a  corporation,  before  it  has 
a  legal  existence,  may  be  so  ratified  and  adopted 
after  it  is  incorporated.  Dubuque  Female  Col- 
lege V.  The  District  Township  of  the  City  of  Du- 
buque, 13  Iowa,  555, 

9.  When    quorum    may  bind   corporation. 

The  by-laws  of  a  corporation  provided  that 
the  president  and  two  directors  should  con- 
stitute a  quorum  of  the  board.  At  a  meeting, 
at  which  the  president  presided,  and  but  two  of 
the  directors  were  present,  a  sale  of  the  prop- 
erty of  the  corporation  was  made  to  the  presi- 
dent. Held,  that  the  sale  was  not  invalid  for 
want  of  power.  (Bex  v.  Monday,  Cowp.  538  ;  2 
Kent  Com.  293 ;  Angell  &  Ames  on  Corp.,  §  501 ; 
Sargent  v.  Webster,  13  Mete.  497  ;  In  re  Ins.  Co., 
22  Wend.  591.)  Buell  v.  Buckingham  A  Co.,  1($ 
Iowa,  284. 

10.  Power  to  mortgage:  inhibition  to  lelL 
An  inhibition  upon  the  board  of  trustees  of  a 
corporation  by  one  of  the  articles  of  its  incor- 
poration to  seU  real  estate,  is  not  necessarily  an 
inhibition  upon  the  power  to  mortgage.  Krider 
V.  The  Trustees  of  Western  Co&ege,  31  Iowa,  547 ; 
The  aty  of  Dubuque  v.  MUler,  11  Ibid.  583 ; 
Middletown  Savings  Bank  v.  The  City  of  Du- 
buque, 15  Ibid.  394. 

11.  When  estopped  to  deny  want  of  power. 

It  seems  that  where  a  person  contracts  with  a 
corporation,  he  is,  under  our  laws,  thereby 
estopped  from  denying  the  validity  of  its  organ- 
ization and  its  capacity  to  contract.  Sowe 
Machine  Company  y.  Snow  et  al.,  32  Iowa,  433 ; 
Franklin  v.  Twogood,  18  Ibid.  15.    §  tf  afUe. 

12.  Power  to  make  verbal  contracts :  statute 
of  limitations.  A  corporation  may  make  a  ver- 
bal contract,  the  same  as  an  individual.  Baker 
V.  Johnson  County,  33  Iowa,  151 ;  Merrick  v. 
The  Burlington  dh  Warren  Plank  road  Co.,  11 
Ibid.  74. 

13. Compensation  being  due  from  the 

general  government  to  Johnson  county,  on 
account  of  swamp  lands,  a  resolution  of  the 
board  of  supervisors  was  passed,  that  a  swamp 
land  agent  should  be  elected  to  procure  the 
allowance  to  the  county  of  the  claim,  and  that 
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he  should  be  allowed  a  certain  compensation 
for  his  services.  Under  the  resolution,  the 
plaintiff  was  elected,  and  entered  upon  a  per- 
formahce  of  his  duties.  Rdd,  that  the  contract 
of  employment  was,  in  a  legal  sense,  no  more 
than  a  verbal  contract,  upon  which  the  statute 
of  limitations  commenced  to  run  as  such.  Ibid* 

III.  Corporate  Liabilities. 

14.  Merger:  release  from  liability.  While 
a  corporation  cannot  relieve  itself  from  respon- 
sibilit  J  to  those«to  whom  it  may  be  indebted,  by 
becoming  merged  into  a  new  organization,  it 
may,  by  the  act  of  merger,  become  so  situated 
as  to  be  estopped  from  claiming  that  it  re- 
mains undissolved.  Carey  v.  The  Oincinnati 
d  Chicago  Railroad  Company,  5  Iowa,  357. 

16.  Relief  cannot  be  given  to  a  corporation 
againat  a  decree,  on  the  ground  that  it  had  no 
existence  at  the  time  such  decree  was  rendered, 
when  it  is  not  shown  that  its  existence  has 
been  so  revived  that  it  may  have  a  standing 
in  court.  Muscatine  Turn  Verein  v.  Funck  et 
al.,  18  Iowa,  469. 

16.  May  be  bound  by  acts  not  under  seaL 
Acts  of  a  corporation,  evidenced  by  vote,  written 
or  unwritten,  are  as  completely  binding  on  it, 
and  are  as  complete  authority  to  its  agents,  as 
the  most  solemn  acts  done  under  its  corporate 
seal ;  and  it  may  be  bound  by  express  promises 
through  its  authorized  agents,  as  well  as  by 
deed  ;  and  promises  may  as  well  be  implied  from 
the  acts  of  its  agents,  as  if  it  had  been  an  indi- 
vidual. (Angell  &  Ames  on  Corp.,  §  237 :  Bank 
of  Columbia  v.  Patterson* s  Administrator,  7 
Cranch,  305;  Fleekner  v.  The  United  States 
Bank,  8  Wheat.  357 ;  The  Bank  of  United  States 
V.  Dandridge,  12  Wheat.  68 ;  Dunn  v.  The  Bee- 
t&r  of  St.  Andrew* s  Church,  14  Johns.  118 ;  The 
American  Insurance  Co,  v.  Oakley,  9  Paige,  496  ; 
Overseers  of  North  Whitehall  v.  Overseers  of 
South  Whitehall,  3  Serg.  &  Rawie,  117  ;  HamU 
ton  V.  Lycoming  Insurance  Co.,  5  Barr,  344 ;  Le- 
grand  v.  Hampden  Sydney  CoUege,  5  Mumf .  324  : 
Union  Bank  of  Ma/ryland  v.  Ridgeley,  1  Harris 
&  Gill,  413 ;  Hayden  v.  Middlesex  Turnpike  Cor- 
poration, 10  Mass.  401 :  White  v.  The  Westpor^ 
Cotton  Manufacturing  Co.  1  Pick.  215 ;  Bulkdy 
et  al.  V.  The  Derby  Fishing  Co.,  2  Conn.  256 ; 
Oaroey  v.  Colcock,  1  Nott  &  McCord,  231 ;  Petrie 
V.  Wright,  6  Smede  &  Marsh,  647;  Baptist 
Church  V.  Mvlford,  3  Halst.  182 ;  Abbott  v.  Iler- 
mon,l  Greenl.  118;  Waller  v.    The  Bank  of 
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Kentucky,  8  J.  J.  Marsh,  201 ;  iww  v.  The  Trus- 
tees of  Flemingsburg,  7  Dana,  28 ;  Bunscombe 
Turnpike  Co.  v.  McCarson,  1  Dev.  &  Bat.  810 ; 
Bales  db  Hines  v.  Bank  of  Alabama,  2  Alabama, 
452 ;  Eastman  v.  Coos  Bank,  1  N.  H.  26 ;  Shel- 
don V.Fairfax,  21^  Vt.  102;  San  Antonio  v. 
Lewis,  9  Texas,  69 ;  Palue*s  Administrator  v. 
Medina  Ins,  Co.,  20  Ohio,  537.)  The  City  of 
Davenport  v.  The  Peoria  M.  A  F.  Ins.  Co.,  17 
Iowa,  276. 

17.  Criminal  acts.  A  corporation  may  be 
guilty  of  criminal  acts,  for  which  it  may  be 
held  liable  in  a  civil  action.  Donaldson  et  al., 
admrs.  v.  The.  Mississippi  dk  Missouri  Railroad 
Company,  18  Iowa,  280. 

18.  Corporations  may  be  indicted.  Corpora- 
tions are  indictable  for  acts  of  misfeasance  as 
well  as  non-feasance.  Ibid. 

19.  Iiiable  for  torts  of  senrants.  Under  sec- 
tion 4111,  of  the  Revision  of  1860,  a  corporation 
is  liable  in  a  civil  action  for  the  wrongful  acts 
of  its  servants,  done  in  its  employment,  and  pro- 
ducing death.  Ibid. 

IV.  Officers. 

20.  The  tmstees  of  the  Miners  Bank,  of 

Dubuque,  appointed  under  the  act  repealing  the 
charter  of  that  bank,  were  not  authorized  to 
employ  an  attorney  to  be  paid  from  the  assets 
of  the  bank  to  carry  on  a  quo  warranto  suit 
against  the  officers  of  the  bank.  The  trustees 
were  only  authorized  to  settle  the  affairs  of  the 
bank,  and  could  not  be  justified  in  paying  from 
its  assets  an  attorney  for  doing  that  which 
had  already  been  done  by  the  legislature,  in 
repealing  its  charter.  The  Trustees  of  the  Miners 
Bank  of  Dubuque  v.  Thomas,  4  G.  Gr.  336. 

21.  Quonun.  A  majority  of  a  quorum  of  a 
board  of  directors  of  a  corporation,  at  a  meeting 
at  which  a  bare  quorum  is  present,  may  bind 
the  corporation.  Buell  v.  Buckingham  dh  Co., 
16  Iowa,  284;  ^  ante. 

2Z  Power  of  majority.  The  republican 
principle  which  obtains  in  the  civil  government 
of  this  country,  that  the  whole  are  bound  by  the 
acts  of  the  majority,  when  those  acts  are  not  in 
conflict  with  the  constitution,  obtain  with  equal 
force  and  uniformity  in  the  government  of 
corporations  and  voluntary  associations  of  indi- 
viduals. A  majority  may  dispose  of,  retain,  or 
occupy  and  manage  the  property  owned  abso- 
lutely by  the  corporation  or  association, 
admitting  the  minority  to  equal  benefits  with 
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themselves.  McBride  et  al.  v.  Porter  et  al.,  17 
Iowa.  203. 

23. mppUcuikm  of  the  mla  A  deed  con- 

vejed  pTopertj  to  certain  persons  "  as  trustees 
of  the  Associate  Congregation  of  Pleasant  Divide, 
subordinate  to  the  Associate  Presbjteiy  of  Iowa, 
subordinate  to  the  Associate  Synod  of  North 
America/'  After  the  anion  of  the  Associate 
and  Associate  Reformed  churches,  a  majority  of 
the  congregation  at  Pleasant  Divide  refused  to 
assent  to  the  nnion.  while  a  minority  organized 
as  a  United  Presbyterian  church,  under  the 
union.  MM,  that  the  trustees  of  the  United 
Presbyterian  church,  while  representing  a  mi- 
nority of  the  members  of  the  fomier  associa- 
tion, were  the  trustees  named  in  the  deed,  and 
were  entitled  to  the  possesion  of  the  property 
described  therein.    Ibid. 

2^  When  nu^Jority  cannot  bind  minoiity .  A 

majority  of  the  trustees  and  members  of  a  vol- 
untary association  for  religious  purposes,  have 
no  power,  on  retiring  therefrom  and  entering 
into  another  organization,  to  control  and  direct 
the  property  of  the  old  association  into  any 
channel  foreign  to  the  object  of  its  institution. 
F^irat  ConttUvtumal  Presbjfterian  Church  v.  Can- 
gregalional  Society ,  23  Iowa,  567. 

V.  Stockholders. 

25.  Where  a  party  sabsczibed  to  the  stock 
of  a  plank-road  company  upon  other  conditions 
than  those  named  in  the  articles  of  incorpora- 
tion, and  subsequently  paid  five  per  cent,  which 
was  accepted  by  the  company ;  TiM,  that  the 
transaction  shows  concurrence  in  those  new 
conditions,  and  creates  mutuality.  NichoU  v. 
The  Burlington  and  Louisa  County  Planhroad 
Co.,  4  G.  Gr.  42. 

26.  Sabscziption  to  an  incorxKnrated  associa- 
tion. Action  upon  a  subscription  whereby 
the  defendant  agreed  to  pay  the  plaintiff,  who 
was  described  in  the  subscription  as  the  treas- 
urer of  an  unincorporated  association,  a  sum 
named,  for  the  purpose  of  aiding  in  the  erec- 
tion of  a  church  edifice  for  such  association; 
held^  1.  That,  as  the  association  was  not  a  cor- 
poration, the  words  in  the  subscription  describ- 
ing him  as  treasurer  thereof  should  be  treated 
as  surplusage,  and  he  could  maintain  an  action 
in  his  own  name  ;  2.  That  the  erection  of  the 
church  edifice  by  the  plaintiff  was  a  sufllcient 
consideration  to  authorize  a  recovery.  McDonald 
V.  Oray,  11  Iowa,  608. 


27.  When  stocUioldera  are  ahedyed  from 
liability.  If  a  corporation  procure  an  alteration 
in  its  charter,  by  which  a  new  and  different 
business  is  superadded  to  that  originally  con- 
templated, such  of  the  stockholders  as  do  not 
assent  to  the  alteration  ^rill  be  absolved  from 
liability,  on  their  subscription  to  the  capital 
stock.  The  Burlington  db  Mu»ouri  River  Bail- 
road  V.  WhUe,  5  Iowa,  409. 

28.  Release  of  atookhaldwr.  A  railroad  cor- 
poration may  make,  if  acting  in  good  faith,  a 
valid  and  binding  contract,  rel<Sising  a  stock- 
holder from  liability  upon  his  subscription  to 
the  stock  of  the  corporation,  either  with  or 
without  the  consent  of  the  creditors  and  stock- 
holders of  such  corporation.  Gelpeke,  WtneUno 
A  Co.  V.  Blak€,  19  Iowa,  263. 

29. changea  in  articles  of  incoiponitian. 

Immaterial  changes,  or  such  as  the  law  would 
imply,  in  articles  of  incorporation,  will  not  afiect 
the  liability  of  a  stockholder  who  subscribed  his 
stock  before  such  changes  were  made.  Aliter, 
if  such  changes  were  material,  and  not  such  as 
the  law  wonld  supply.  Union  Agricultural  and 
Stock  Aseociation  v.  Neill,  31  Iowa,  95. 

See  Railroads  ;  Relioious  SoctETUts ;  Con- 
tracts. 

a.  Liability  of  private  property. 

30.  Individual  liability.  Section  19  of  the 
act  entitled  **  An  act  to  authorise  general  incor- 
poration," approved  February  22,  1847,  which 
provides  that  when  no  corporate  property  can 
be  found  on  which  to  levy  execution  against  the 
corporation,  the  acting  manager,  or  some  mem* 
ber  of  the  company  may  be  notified  to  appear 
before  the  district  court  of  the  county  where 
the  judgment  was  obtained,  and  show  cause 
why  the  individual  property  of  the  members  of 
the  company  should  not  be  made  liable,  is  not 
unconstitutional  or  unreasonable.  Hampson  et 
al.  V.  Weare  et  al.,  4  Iowa,  13. 

31.  Levy  upon  individual  property.  Where 
a  judgment  is  obtained  against  a  corporation, 
and  an  order  is  obtain(*d  that  execution  be  levied 
on  the  individual  property  of  the  members 
thereof,  the  execution  should  follow  the  judg- 
ment, and  run  against  the  corporation,  that  it  be 
levied  of  the  property  of  the  members.  Ibid. 

32.  liiability  of  members.  Sections  19,  20 
and  21  of  the  incorporation  act  of  1847,  originally 
had  reference  to  sections  9  and  16  of  the  same 
act,  by  which  it  is  enacted  that  a  failure  to  com- 
ply with  the  previous   requisitions,  or  a  sub 
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Btantial  departare  from  the  articles  of  association, 
should  render  the  individual  property  liable  for 
the  corporate  debts.  Dontoorth  ift  Bhan  v.  Cool- 
baugh  et  al.,  5  Iowa,  800. 

33.  The  incorporation  law  of  1847,  with  the 
articles  adopted  by  a  company  organized  under 
it,  constituted  the  charter  of  the  corporation  and 
they  were,  in  relation  to  the  company,  the  same 
as  a  special  charter  granted  by  the  General 
Assembly.  Ibid. 

34.  Proceedings  agtdnst  stookholders.  A 
proceeding  under  the  incorporation  act  of  1847, 
to  render  the  private  property  of  the  stock- 
holders liable  for  the  debts  of  a  corporation,  is 
a  separate  action  from  that  in  which  the  original 
iudgment  against  the  corporation  was  rendered, 
and  in  such  a  proceeding  the  regularity  of  the 
original  judgment  cannot  be  inquired  into.  Ibid. 

35.  Tlie  repeal  of  the  general  incorporation 
law  of  1847,  did  not  destroy  the  existence  of 
corporations  organized  under  it,  nor  change  the 
liability  of  stockholders  in  such  corporations. 
Jbid. 

36.  A  failure  to  comply  with  the  requirements 
of  sections  1161  and  11G2  of  the  Revision  of  1800, 
does  not  render  the  private  property  of  the  stock- 
holders liable  lor  the  debts  of  the  corporation  as 
contemplated  by  section  1 166.  McKeUar  et  al  v. 
Stout,  14  Iowa,  359, 

s)ee  Schools  and  School  Districts. 

VI.  Dissolution. 

37.  Dissolution :  resignation  of  officers.  The 
resignation  of  officers  and  agents  of  a  corpora- 
tion does  not  operate  to  destroy  the  existence  of 
the  corporation.  It  may  exist,  without  office,  so 
as  to  maintain  succession  and  pursue  its  fran- 
chise. {Russell  V.  McCleUan,  14  Pic.  63 ;  Ekarts 
V.  KiUingworth  Mfg.  Co.,  26  Conn.  447.)  Musca- 
tine Turn  Verein  v.  Funck  et  al.,  18  Iowa, 
469. 

38.  A  dissolution  by  the  voluntary  act  of  its 
stockholders  does  not  taire  away  its  power  to 
act  in  closing  i>p  its  affairs,  nor  the  right  of  a 
creditor  to  be  relieved  in  equity,  at  least,  from 
the  inequitable  consequences  of  such  dissolu- 
tion. (Crease  v.  Babcock,  23  Pick.  334 ;  Foster 
V.  Essex  Batik,  16  Mass.  245  ;  Baeon  v.  Robert- 
son, 18  How.  480.)  Ibid. 

See  Agency;  Bills,  Notes  and  Checks; 
Constitutional  Law;  Counties;  Municipal 
Corporations  ;  Parties  ;  Pleadings  ;  Rail- 
roads; Statutes;  Religious  Societies. 
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I.  In  Civil  Cases. 

1.  New  trial  granted:  discretion.  The  ques- 
tion of  costs,  upon  granting  a  new  trial,  is  left 
to  the  discretion  of  the  district  court.  Wright 
V.  Antnm,  Mor.  258. 

2.  Statute :  Jury.  A  jury  cannot  award  costs 
when  the  legislature  has  prescribed  the  costs 
which  are  incident  to  the  damages  assessed. 
Meigs  v.  Park,  Mor.  378. 

3.  Costs  abdicated  in  trial  court.  The 
taxation  of  costs  in  a  cause  should  be  adjudi- 
cated in  the  court  in  which  the  cause  is  tried, 
before  it  can  be  reviewed  in  the  superior  court. 
Hemphill  v.  tkdaday,  1  G.  Gr.  801. 

4.  Presumptions :     omission     in     fee-bilL 

Where  a  fee-bill  omits  to  state  that  the  wit- 
nesses therein  mentioned  had  testified  in  the 
case,  or  were  material,  it  will  still  be  presumed 
that  they  were  witnesses  in  the  case.  Ibid. 

6.  Fee-book.  The  fee-lx>ok,  under  the  statute, 
may  become  a  part  of  the  record  in  a  cause  ;  but 
unless  the  fee-bill  has  been  made  up  under  the 
direction  of  the  court,  it  is  merely  a  record 
of  the  court  proceedings.  Teager  v.  Circle,  1  G. 
Qr.  438. 

6.  Oosts  on  an  attachment  for  contempt  can- 
not be  awarded  in  favor  of  the  party  against 
whom  the  writ  issued.  Deeds  v.  Deeds,  1  G. 
Gr.  394, 

7.  Recognizance.  A  person  recognized  to 
appear  at  the  district  court  to  answer,  etc.,  is 
subject  to  the  costs  of  the  recognizance,  although 
no  prosecutor  appears.  Houston  v.  The  United 
States,  Mor.  174. 

8.  When  plaintiff  recovers  less  than  $50. 
In  an  action  of  tort,  commenced  in  the  district 
court,  if  the  plaintiff  recovers  less  than  $50,  he 
can  recover  no  more  costs  than  damages,  and  is 
liable  for  the  balance  of  the  costs  accruing  in 
the  case.  Britton  v.  Wright,!  Q.  Or.  ^fi.  (Rev. 
Stat.  1848,  p.  475,  8  33.) 

9.  Presumption:  properly  taxed.  It  will  be 
presumed  that  costs  were  properly  tieixed  in  the 
court  below,  until  the  contrary  appear.  Teager 
v.  Circle,  1  G.  Gr.  438. 

10.  When  net  considered  by  supreme  court. 
A  question  as  to  the  taxation  of  costs  will  not 
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be  considered  hj  tlie  supreme  oonrt,  when  it  has 
not  been  acted  upon  in  the  court  below.  Ibid. 

11.  In  replevin:  statute  oonstrued.  The 
court  ma  J  properly  award  full  costs  on  a  judg- 
ment for  nominal  damages  in  replevin.  The 
statute  declaring  that  no  more  costs  than  dam- 
ages shkll  be  recovered,  is  complied  with  by 
including  the  value  of  the  property  replevied. 
Moore  v.  Boss,  Mor.  401. 

12.  Ooits  in  partition.  Where  the  law  pro- 
vides that  the  costs  of  partition  shall  be  paid,  in 
the  first  instance,  by  the  petitioners, but  eventu- 
ally by  all  the  parties  in  interest,  it  is  not  neces- 
sary that  the  final  judgments  for  costs  against 
all  the  parties,  should  show  that  they  were  first 
paid  by  the  petitioners.  Sprott  v.  Reid,  8  G. 
Gr.  489. 

13.  By  what  court  taxed.  C6sts  accruing 
in  the  district  court  should  be  determined  by 
that  court,  and  should  not  be  referred  to  the 
county  court,  though  the  cause  was  appealed 
from  the  judgment  of  the  county  court.  BaU  el 
cd.  V.  Humphrey  et  al.,  4  G.  Gr.  204. 

14.  Appeal  in  chancery  cause.  The  district 
court  has  no  power  to  retax  costs  in  a  chancery 
cause,  after  final  decree  therein  by  the  supreme 
court.    Levi  v.  Karrick,  15  Iowa,  445. 

15.  Nonsuit.  Where  a  final  judgment  is  ren- 
dered against  the  plaintifif,  on  a  plea  in  abate- 
ment, or  where  the  plaintiff,  on  his  own  motion, 
takes  a  judgment  of  nonsuit,  it  is  error  to  render 
judgment  against  the  defendant  for  any  part  of 
the  costs  in  the  suit.    Hyde  v.  Cole,  1  Iowa,  106. 

16.  Arbitration  and  award.  Where  an  award 
is  in  favor  of  the  defendant,  he  should  recover 
his  costs.  A  judgment  by  the  district  court 
against  a  successful  defendant,  without  any 
showing  requiring  him  to  pay  the  costs  of  his 
own  witnesses,  was  held  erroneous.  Landreth 
V.  Bass,  12  Iowa,  606. 

17.  Where  the  arbitrators  made  a  report 

to  the  district  court,  finding  in  favor  of  the 
plaintiff  as  to  the  property  in  controversy,  and 
awarded  that  the  defendant  pay  all  costs,  it  was 
held  that  the  court  erred  in  recommitting  the 
case  to  the  arbitrators,  "  to  determine  the  ques- 
tion of  costs  upon  the  broad  principles  of  right 
and  justice,"  the  court  having  the  right  to  retax 
the  costs  of  the  prevailing  party  who  had 
improperly  and  unnecessarily  made  them.  Rat- 
lijf  V.  Mann  dk  Edwards,  5  Iowa,  423. 

18.  CkMits  of  foreclosure.  A  subsequent  pur- 
chaser of  one  of  several  parcels  of  mortgaged 


property  may  be  properly  taxed  with  his  pro- 
portion of  the  costs  incurred  in  foreclosing  the 
mortgage.  .  BaUs  v.  Buddiek  et  al.,  2  Iowa,  423. 

19.  A  Judgment  in  the  district  court  for  a 
sum  equal  to  the  amount  recovered  in  the  jus- 
tices' court,  and  Interest  thereon,  does  not  author- 
ize a  judgment  against  the  appellee  for  costs. 
Traer  v.  FUkins,  10  Iowa,  563. 

20.  Justioe  must  certify  costs.  When  the 
transcript  in  the  district  court  does  not  disclose 
the  costs  in  the  court  below,  the  court  may 
require  the  justice  to  certify  them.  Acres  v. 
Hancock,  4  Iowa,  568. 

21.  A  plaintiff  dismisiring  his  case  is  liable, 
not  only  for  the  costs  taxed  at  the  time,  but  for 
all  legally  made  in  the  case.  Ibid, 

22.  Tender  by  defendant  of  amount  claimed, 
with  clerk's  and  sheriff's  costs.  When,  after 
the  commencement  of  an  action,  the  defendant 
tendered  the  amount  claimed,  with  clerk's  and 
sheriff's  costs,  which  was  accepted  by  the  plain- 
tiff, it  was  held  that  the  defendant  was  not  liable 
for  additional  costs.  Affiant  v.  Southern,  10 
Iowa,  415. 

23.  Officer  entitled  to  reasonable  compensa. 
tion  in  advance,  may  retain  papers.  When 
the  compensation  of  an  oflScer  is  not  fixed  by  law, 
at  the  time  he  renders  service,  he  may  demand 
a  reasonable  compensation  In  advance,  or  re- 
tain papers  and  documents  in  his  possession,  in 
and  about  which  he  has  rendered  service,  until 
such  compensation  is  paid ;  and  such  costs 
should  be  taxed  against  the  losing  party.  Bip- 
ley  V.  Oifford,  11  Iowa,  367. 

24.  Security  for  costs :  non-resident  plain- 
tiff: Justices'  court.  The  provisions  of  chapter 
136,  of  the  Revision  of  1860,  requiring  non-resi- 
dent plaintiffs,  in  certain  cases,  to  give  security 
for  costs,  applies  .only  to  proceedings  in  the 
district  court.    Smith  v.  Humphrey,  15  Iowa,  428. 

26.  In  foreclosure  against  lien-holder: 
remedy.  Where,  in  a  proceeding  to  foreclose  a 
mortgage,  a  lien-holder  was  made  party  defend- 
ant, without  notice  that "  no  personal  claim  "  was 
made  against  him,  and  judgment  by  default  was 
rendered  against  him  for  costs;  h^ld, -iheki  as  he 
had  notice  of  all  the  proceedings,  such  judg- 
ment was  proper,  and  that  his  remedy,  if  any, 
was  by  motion  or  appeal,  and  not  by  injunction. 
Davis  V.  Keith,  28  Iowa,  419. 

26.  How  determined.  It  is  very  usual  to 
determine  questions  of  cost  upon  motion  or  in  a 
summary  manner.    The  district  court  has  a  di.«i- 
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cretion  in  such  caaes  to  determine  the  matter 
upon  affidavits,  or  order  the  affiants  to  be  pro- 
duced in  court  for  an  examination.  Packer  v. 
Packer,  24  Iowa,  30. 

27.  Apportionment  of  ooits.  Where  plain- 
tiff obtains  relief  in  part,  though  he  fails  as  to 
the  main  ground,  ah  order  that  defendant  pay 
his  own  costs,  will  not  be  disturbed.  Burton  v. 
Maeon,  26  Iowa,  892. 

28.  While,  as  a  rule,  the  successful  party  is 
entitled  to  recover  costs,  the  court  has  the  power, 
under  peculiar  circumstances,  to  adjudge  other- 
wise, and  if  a  party  would  show  error  in  this 
respect,  the  facts  upon  which  the  court  below 
acted  must  in  some  manner  be  disclosed,  so  that 
it  may  be  seen  whether  there  was  any  abuse  of 
discretion.  Scott's  Administrators  v.  Cole  and 
Allen,  27  Iowa,  109. 

29.  A  plaintiff  who  recovers  in  his  action  is 
not,  as  a  matter  of  law,  entitled  to  full  costs. 
There  may  be  circumstances  justifying  an  equi- 
table apportionment  thereof  by  the  court.  Hatch 
V.  Judd,  29  Iowa,  95. 

30*  An  order  apportioning  costs  will  not  be 
disturbed,  in  the  absence  of  a  showing  of  the 
facta  and  circumstances  of  the  case,  upon  which 
the  courts  below  acted  in  making  the  order. 
Brinck  v.  Neivoeg,  29  Iowa,  444. 

31. husband  and  wife.  A  husband,  separ- 
ated from  his  wife  on  account  of  differences 
existing  between  them,  authorized  her,  in  his 
absence,  to  sell  his  farm  for  a  certain  price  per 
acre,  of  which  she  was  to  have  one-third.  She 
accordingly  sold  the  farm  for  this  price  to  a  pur- 
chaser who  agreed  to  give  her  the  further  sum 
of  $5  per  acre  as  a  bonus  to  herself.  A  part  of 
the  purchase-money  was  paid  to  the  wife  who 
used  it  in  the  purchase  of  a  small  farm  for 
herself,  the  deed  to  which  was  made  to  a  friend 
to  be  held  in  trust  for  her.  The  purchaser  also 
borrowed  $300  of  this  friend  to  enable  him  to 
make  this  payment  of  the  purchase-money. 
The  balance  was  to  be  paid  when  the  husband 
should  execute  the  deed.  The  purchaser  after- 
ward  tendered  to  the  husband  this  balance, 
except  the  further  sum  he  was  to  pay  the  wife, 
and  demanded  a  deed  which  he  refused  to 
execute ;  whereupon  the  purchaser  instituted 
suit  to  enforce  specified  performance  and  after 
the  same  was  submitted  to  the  court,  to  be  tried 
in  vacation,  the  plaintiff  filed  an  amended  peti- 
tion, in  which  he  offered  to  pay  the  defendant, 


or  into  court,  the  additional  sum  agreed  to  be 
paid  to  the  wife.  It  also  appeared  that  the 
friend  to  whom  the  title  of  the  place  purchased 
by  the  wife  was  made  in  trust,  claimed  a  lien 
thereon  for  the  $300  loaned  to  the  plaintiff,  and 
that  this  claim  of  his  was  not  released  until 
after  the  case  was  submitted.  Bdd,  that  under 
the  peculiar  circumstances  of  the  case  the  plain- 
tiff should  pay  the  costs  of  the  proceeding. 
Bar6  V.  WriglU,  23  Iowa,  101. 

32.  Where  an  answer  was  withdrawn,  im 
mediately  before  trial,  and  a  new  issue  pre 
sented  by  the  defendant,  it  was  held  proper  to 
tax  to  defendant  the  costs  of  plaintiff's  wit 
nesses,  who  were  in  attendance  to  testify  \n, 
relation  to  the  matters  contained  in  said  former 
issue,  although  the  defendant  was  the  success 
ful  party.     Whitney  v.  Hackney ,  20  Iowa,  4flO. 

33.  Upon  set-off  While  section  3451*  of 
the  Revision  of  1860,  has  reference  primarily  to 
cases  where  the  petition  embraces  several  causes 
of  action,  or  where  there  are  several  issues 
joined  upon  the  matters  therein  alleged,  it  may 
still  include  a  case  where  the  plaintiff  recovers 
upon  his  demand,  and  the  defendant,  in  whole 
or  in  part,  upon  his  set-off,  counter  claim  or 
cross  demand.    Arthur  v.  Funk,  22  Iowa,  238. 

34.  Refusal  to  award.  The  action  of  the  dis 
trict  court  in  overruling  a  motion  of  defendant 
to  tax,  in  his  favor,  the  costs  accrued  in  support 
of  his  cross  action,  only  a  small  portion  of 
which  was  allowed,  will  be  presumed  io  have 
been  based  upon  good  and  sufficient  reasons, 
unless  the  contrary  affirmatively  appear  from 
the  facts  and  circumstances  attending  the  trial. 
Ibid. 

36.  The  apportionment  of  costs  is  a  matter 
resting  in  the  discretionary  powers  of  the  court 
below,  and  its  action  in  this  respect  will  not  be 
disturbed,  unless  an  abuse  of  such  discretion  is 
affirmatively  shown  from  all  the  facts.  Bush  v. 
Teoman,  30  Iowa,  479. 


*  Sec.  8449.  Costs  shall  be  recovered  by  the  success- 
ful against  the  losing  party.  But  where  the  party  is 
successful  as  to  a  part  of  his  demand,  and  falls  as  to 
part,  unless  the  case  is  otherwise  provided  for,  the 
court  may  make,  on  rendering  Judgment,  an  equi- 
table apportionment  of  costs. 

Sbc.  3461.  In  actions  where  there  are  several  plain- 
tiffs, or  sereral  defendants,  the  costs  shall  be  appor- 
tioned according  to  the  several  judgments  rendered ; 
and  where  thoris  are  several  causes  of  action  em- 
braced In  the  same  petition,  or  several  Issues,  the 
plaintiff  shall  recover  costs  upon  the  issues  deter- 
mined In  his  favor,  and  the  defendant  shall  recover 
costs  upon  the  issues  determined  In  his  favor. 
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II.  In  Criminal  Cases. 

36.  Private  proseoutor.  The  act  of  1843, 
page  151,  section  29,  rendered  a  private  prose- 
cutor liable  for  costs,  only  in  the  event  of  the 
acquittal  of  the  defendant,  and  the  court  being 
satisfied  that  the  prosecution  was  malicious. 
Margrave  v.  T?ie  United  States,  Mor.  452. 

37.  Taziiig  costs  against  prosecuting  witness. 
The  district  court  has  authority,  under  chapter 
24,  laws  of  1853,  upon  the  ignoring  of  an  indict- 
ment by  the  grand  jury,  to  tax  the  costs  then 
accrued  to  the  prosecuting  witness,  when  it  is 
shown  to  the  satisfaction  of  such  court,  that  the 
prosecution  was  instituted  without  probable 
caase.  T7i6  State  of  Iowa  v.  DonneU,  11  Iowa, 
452. 

38.  This  power  may  be  exercised,  without  the 
hearing  of  any  evidence  on  the  part  of  the  State, 
in  addition  to  that  submitted  on  the  trial  of  the 
case,  if  that  is  sufficient  to  show  an  absence  of 
probable  cause;  and  when  the  evidence  sub- 
mitted on  the  trial  is  not  embraced  in  the  recard, 
the  supreme  court  will  presume  that  it  was 
sufficient.    In  re  Treneliard,  10  Iowa,  53. 

39.  The  power  conferred  by  section  5080, 
Revision  of  1850,  upon  a  justice  of  the  peace  to 
tax  costs  to  a  prosecuting  witness,  when  satis- 
fied that  the  prosecution  was  malicious  or  with- 
out probable  cause,  may  also  bo  exercised  by 
the  district  court  upon  a  trial  of  a  criminal  case 
en  an  appeal,  though  such  order  has  not  been 
made  by  the  justice  before  whom  it  was  tried. 
Ibid. 

40.  The  failure  of  the  prosecuting  witness  to 
appear  at  the  district  court  and  further  prose- 
cute a  defendant  who  has,  upon  his  information, 
been  placed  under  bond  to  keep  the  peace,  does 
not  warrant  a  judgment  against  such  prosecutor 
for  the  costs  that  have  been  incurred.  State  v. 
HoUiday,  22  Iowa,  397;  State  v.  Leathers,  16 
Ibid.  406. 

41.  Prosecuting  witness.  The  person  who 
files  the  information  in  a  criminal  proceeding  is 
considered  the  prosecuting  witness.  Ibid. 

42.  Against  the  county:  nolle  prosequL 
When  the  prosecuting  attorney  entered  a  rvoUe 
prosequi,  on  an  indictment  for  burglary,  it  was 
proper  to  render  judgment  against  the  county 
for  costs.    The  United  States  v.  Sioitzer,MoT.S02. 

43.  Counties  are  liable  for  costs  in  criminal 
cases  in  which  nolle  prosequi  are  entered,  or  in 
which  indictments  are  quashed,  or  demurrers 


to  them  are  sustained.     Bonney  v.  Van  Bttren 
County,  2  G.  Gr.  230. 

44.  When  taxed  against  defendant  The 
failure  of  the  prosecuting  witness  to  appear  at 
the  district  court  to  further  prosecute  a  party 
who  has  been  required,  upon  his  complaint,  to 
enter  into  a  recognizance  to  keep  the  peace,  is 
not  sufficient  ground  to  relieve  the  defendant  of 
costs  then  accrued.  The  State  of  lotoa  v. 
Leatfiers,  16  Iowa,  406. 

45.  Olerk's  fee.  In  a  criminal  prosecution 
against  several  defendants  jointly  indicted,  a 
separate  judgment  must  be  entered  against  each, 
and  in  such  case  the  derk  is  entitled  to  the  fee 
fixed  by  law  for  the  entry  and  for  the  satisfac- 
tion of  each  judgment,  but  to  only  one  trial  or 
docket  fee.     The  State  v.  Hunter,  33  Iowa,  361. 

46.  District  attorney's  fse.  The  district 
attorney  would  be  entitled  to  a  conviction  fee 
of  $5  against  each  defendant  in  such  case.  Ibid. 
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I.   Powers    and   Liabilities   of   Countibs 

Generally. 

1.  liability  of  Lee  county  for  rent  of  court- 
room, under  the  act  of  1848.  The  district 
court  of  Lee  county  was  authorized  to  hold 
terms  at  Keokuk,  provided  the  city  furnish  the 
necessary  rooms,  free  of  charge.  Held,  that 
the  county  is  not  liable  for  the  rent  of  such 
rooms.  Lee  County  et  al.  v.  Deming,  3  Q.  Or. 
101.    (See  statute  of  January  24,  1848.) 
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2.  For  expenses  in  keeping  prisonen.  No 
action  can  be  maintained  against  a  county  on 
a>  demand  for  charges  and  expenses  incurred 
in  keeping  and  maintaining  prisoners  in  a 
county  jail,  before  such  demand  has  been  pre- 
sented, for  settlement  and  allowance,  to  the 
county  judge.  From  an  order  refusing  to  allow 
such  a  demand,  or  an  order  allowing  an  insuf- 
ficient amount,  the  claimant  can  take  an  appeal.* 
The  State  of  I<noa  ex  rel.  Bradcett  v.  The  County 
Judge  of  Floyd  County^  5  Iowa,  380,  Ih  not  appli- 
cable to  this  class  of  cases.  Marvin  ▼.  PremorU 
County,  11  Iowa,  463. 

3.  New  coanties  organized  out  of  an  old 
tx>nnt7,  liable  for  proportionate  share  of 
indebtedness  of  old  county.  Under  the  act  to 
establish  the  boundary  lines  of  Dubuque,  Clay- 
ton and  other  counties,  each  county  named,  as 
it  became  organized,  was  liable  to  liquidate  and 
pay  its  portion  of  the  indebtedness  of  the  orig- 
inal county  of  Dubuque ;  consequently  a  petition 
for  mandamus  against  one  of  the  organized 
counties,  need  not  aver  that  all  the  other  coun- 
ties are  organized.  Dvhuque  v.  Clayton,  County, 
8  G.  Gr.  604. 

4.  What  is  a  county.  A  county  is  strictly 
a  political  corporation,  a  granted  power  to  a 
designated  portion  of  the  people,  to  aid  and 
arrange  the  machinery  of  government  of  the 
whole  State.  It  is  not  designed  for  pecuniary 
profit,  nor  has  it  any  powers  but  such  as  pertain 
to  its  strict  municipal  and  public  character. 
Jeffereon  County  v.  Ford  et  al.,  4  G.  Gr.  867. 

6.  County  agent:  statute  construed.  The 
repeal  of  the  act  entitled  "An  act  to  authorize 
the  appointment  of  a  county  agent  in  and  for 
the  county  of  Johnson,"  approved  February  16, 
1842,  by  the  act  approved  February  24,  1847, 
did  not  remit  the  clerk  of  the  board  of  county 
commissioners  to  the  general  act  entitled  "An 
act  to  authorize  boards  of  commissioners  to 
appoint  agents  to  dispose  of  real  estate," 
approved  February  17, 1842,  for  his  power  and 
duties ;  but  he  still  derives  those  powers  from, 
and  finds  those  duties  defined  in,  the  act  of 
February  16,  1842.  Qourley  v.  Hawkins,  2 
Iowa,  75. 

6.  The  effect  of  the  statute  entitled  "An 

act  to  repeal  an  act  to  authorize  the  appoint- 

*Thi8  decision  was  based  upon  the  following 
lection  of  the  Code  of  1851 : 

**S«3.  3116.  All  charges  and  expenses  of  aafe-keep- 
iDeand  maintaining:  convicts  and  persons  charged 
with  public  offenses,  and  commitied  for  examine* 
tlon  or  trial  to  the  coi^nty  Jail,  shall  be  paid  from 


ment  of  a  county  agent  in  and  for  the  county 
of  Johnson,"  approved  February  24, 1847,  was 
only  to  appoint  the  clerk  of  the  board  of  county 
commissioners  as  agent  of  the  county,  for  selling 
lots  and  making  deeds.    Ibid. 

7.  The  repeal  of  the  act  of  February  16, 

1842,  by  the  act  of  February  24,  1847,  must  be 
construed  as  the  repeal  of  the  former  act,  so  far 
as  it  gave  the  power  to  appoint  a  county  agent, 
but  not  so  far  as  it  conferred  authority  upon  the 
agent.    Jbid. 

8.  The  repeal  is,  in  effect,  a  repeal  of  the 

act  of  February  16, 1842,  saving  certain  rights 
or  powers  under  it.    Ibid, 

9.  Action  against  county.  When  a  demand 
against  a  county  is  liquidated,  an  original  suit 
on  such  demand  may  be  brought  against  the 
county  in  the  district  court.  Clapp  v.  T/ie  County 
of  Cedar,  6  Iowa,  15. 

10.  Unliquidated  demands:  presentment. 
The  statute  only  requires  that  unliquidated  de- 
mands for  money  against  the  county  shall  first 
be  presented  to  the  proper  auditing  ofllcer. 
Where  the  claim  has  been  presented  and  al- 
lowed, and  a  county  warrant,  bond  or  note 
issued  therefor,  there  can  be  no  object  in  again 
presenting  it  to  the  county  judge.    Ibid. 

11.  Commissioners  to  locate  county  seat: 
power  to  contract.  The  commissioner  appointed 
by  chapter  5,  Laws  of  1858,  to  locate  the  county 
seat  of  Blackhawk  County,  had  no  power  to 
bind  the  county  by  contracts  with  owners  of  lots 
to  cause  public  buildings  to  be  erected  thereon, 
or.  pay  the  value  of  the  property  upon  the  re- 
moval of  the  county  seat.  (Cole,  J.,  dissented 
from  the  finding  of  facts  upon  the  evidence  set 
out  in  the  record,  but  took  no  exceptions  to  the 
principles  of  law  announced  by  the  court.)  Over- 
man <fe  Brown  v.  Kerr,  17  Iowa,  485. 

12.  Torts  of  officers :  liability.  A  county  is 
not  liable  to  a  taxpayer  for  moneys  fraudu- 
lently collected  by  the  treasurer,  as  taxes,  and 
applied  to  his  own  use.  Eetep  v.  Keokuk 
County.  18  Iowa,  199. 

13.  Tax  sale:  purchase  by  counties.  The 
counties  of  this  State  had  no  power,,  under 
the  Code  of  1851,  to  purchase  lands  sold  for 
the  payment  of  delinquent  taxes.  Bruck  v. 
Broesigks  et  al.,  IS  Iowa,  393. 

the  county  treasury,  the  accounts  therefor  being  first 
settled  and  allowed  by  the  county  court;  except 
prisoners  committed  or  detained  by  the  authority 
of  the  courts  of  the  United  States,  in  which  case 
the  United  States  must  pay  such  expenses  to  the 
county." 
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14.  Bztent  of  liability.  A  county  is  not 
bound  by  the  unauthorized  acts  of  a  county 
officer,  with  respect  to  a  matter  wholly  beyond 
its  corporate  powers  and  duties.  Webster  Cotmty 
V.  Taylor,  19  Iowa,  115. 

15.  Power  to  make  allowances  for  service! 
of  swamj^land  agents.  Whether  the  counties 
possessed  the  power,  prior  to  the  taking  effect 
of  the  act  of  April  8, 1862,  to  make  allowances 
for  the  expenses  and  services  of  agents  in 
adjusting  their  swamp-land  claims,  at  the  proper 
department  of  the  Federal  government,  is  very 
doubtful ;  but,  if  such  an  allowance  could  be 
made,  the  good  faith  of  the  parties  should  be 
made  to  appear  beyond  a  r^sonable  doubt. 
Ibid. 

16.  The  several  counties  of  the  State  may 
legitimately  incur  expenses  for  the  selection  of 
swamp-lands  within  their  limits,  and  the  mak- 
ing of  the  necessary  lists  and  proofs,  and  depos- 
iting the  same  in  the  offices  of  the  register  of 
the  State  land  office  and  the  fiurveyor-general. 
Ibid. 

See,  further,  title.  Swamp  Lands. 

17.  County  warrants :  case  overruled.  The 
case  of  Brawn  v.  T?ie  Board  of  Commissionert  of 
Johnson  County,  1  G.  Gr.  486,  so  far  as  it  holds 
that  a  county  warrant  drawn,  payable  "  out  of 
any  money  in  the  county  treasury  not  otherwise 
appropriated,"  is  not  due  until  the  fund  is 
created,  and  judgment  cannot  be  rendered  upon 
such  warrant,  unless  that  fact  is  averred  and 
established  ;  overruled.  Campbell  v.  2  he  County 
of  Polk,  H  Iowa,  4Q7. 

18. "  A  warrant  on  a  county  treasurer  which 

provides  that  the  sum  therein  named  is  to  be 
paid  "  out  of  any  money  not  othQrwise  appro- 
priated," is  payable  unconditionally,  and  if 
there  is  no  money  in  the  treasury,  the  county 
is  liable.  Ibid. 

19. The  words,  "  out  of  any  money  not 

otherwise  appropriated/'  in  a  county  warrant, 
mean  that  the  warrant  is  not  to  be  paid  out  of 
the  school  fund,  the  road  fund,  or  funds  created 
for  a  special  purpose.  Ibid. 

20.  defense.  Where,  in  an  action  on  three 

county  warrants,  the  county  pleaded  that  the 
warrants  were  issued  without  consideration, 
and  set  out  facts  showing  that  the  warrants 
were  issued  through  mistake,  which  plea  was 
demurred  to  on  the  ground  that  nothing  but 
fraud  could  be  set  up  against  the  warrants  ;  that 


the  defendant  cannot  go  behind  the  warrants, 
and  inquire  into  the  consideration  and  re  iivt  s- 
tigate  the  subject-matter  then  acted  upon  and 
settled  between  the  parties  ;  and  that  when  1 1  e 
county  judge  had  once  passed  upon  a  matter, 
within  his  jurisdiction,  that  action  was  final, 
unless  appealed  from  or  impeached  for  fraud, 
which  demurrer  was  sustained  ;  Iield,  that  the 
court  erred  in  sustaining  the  demurrer.  Ibid, 

21. when  payable.  A  county  order,  pay- 
able out  of  a  special  fund  to  be  created,  is  not 
due  until  the  fund  is  created,  and  judgment  can- 
not be  rendered  upon  it  unless  that  fact  is  estab- 
lished; nor  does  such  an  order  draw  interest 
before  the  fund  is  created.  Ibid. 

22. delsnse.    A  county  is  not  estopped 

after  a  warrant  upon  its  treasury  has  been  is- 
sued, from  setting  up  the  defense  of  ulta  vires. 
It  may  also  be  shown  that  it  was  procured  by 
fraud,  or  without  consideration,  either  in  whole, 
or  in  part.  Webster  County  v.  Taylor,  19  Iowa,  115. 

23.  Warrants  not  negotiable.  County  war- 
rants are  not  negotiable,  under  the  law  mer- 
chant. While  they  are  assignable,  under  the 
statute,  and  the  assignee  may  maintan  an  action 
thereon,  in  his  own  name,  they  are  subject  to 
any  detense  which  might  be  made  against  the 
I  aye  '.    Ca'k  v.  Polk  County,  19  Iowa,  248, 

24.  Assignment  of  county  warrant  An 
assignment  of  a  county  order  in  the  hands  of  the 
clerk  of  the  board  of  supervisors,  notice  of  such 
assignment  having  been  given  to  the  clerk,  is 
valid  as  against  a  subsequent  attachment  by  a 
creditor,  who  had  no  notice  of  such  assignment. 
Stephenson  v.  Walden  et  al.^  24  Iowa,  84. 

26.  Prohibitory  liquor  law:  liability  of 
county  to  attorneys  prosecuting.  Under  sec- 
tion 1578  of  the  Revision,  a  county  is  not  liable 
to  an  attorney  for  his  services  in  prosecuting 
for  a  violation  of  the  prohibitory  liquor  law, 
where  such  services  are  rendered  at  the  reques  • 
of  one  not  a  peace  officer.  Blair  &  Branson  v. 
Dubuque  County,  27  Iowa,  181. 

26.  Powers  and  duties  in  respect  to  bridges. 
It  is  made  by  the  statute  of  Iowa,  the  duty  of 
the  county  in  which  a  bridge  is  situated  to  make 
all  repairs  requiring  an  extraordinary  expendi- 
ture of  money ;  and  this  duty  involves  the  cor- 
responding liability  for  damages  resulting  from 
a  neglect  to  make  the  same.  Wilson  db  Gustin 
V.  Jefferson  County,  18  Iowa,  181;  Brown  v. 
Jefferson  County,  16  Ibid.  339 ;  Kendall  v.  Lwas 
County,  26  Ibid.  895. 
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27. district  supervisor  of  roads.    While 

it  is  the  duty  of  the  district  supervisor  to  make 
repairs  requiring  but  little  labor  and  expense, 
he  is  not  liable  for  damages  resulting  from 
defects,  the  repairing  of  which  would  involve 
extraordinary  expenditures.  Ibid. 

28.  Avoidance  of  liability  by  county.    The 

posting  by  the  county  authorities  of  a  written 
notice,  warning  the  public  of  the  dangerous 
character  of  a  bridge,  and  also  the  placing  of  an 
obstruction  across  one  end  thereof,  and  the  notice 
and  obstruction  were  subsequently  removed  by 
some  person,  leaving  the  bridge  open  ip  the 
public,  is  not  a  sufficient  defense  to  an  action 
against  the  county  for  damages  sustained  by 
the  plaintiff,  by  reason  of  the  falling  of  the 
bridge,  while  he  was  crossing  it,  without  knowl- 
edge of  its  condition.  Brawn  v.  Jefferton,  County y 
16  Iowa,  389. 

29.  Implied  powers  as  to  construction.  The 
power  to  construct  bridges,  on  the  part  of  the 
board  of  supervisors,  necessarily,  implies  the 
power  to  aid  in  their  construction.  Yant  v. 
Brooks,  19  Iowa,  87. 

30.  In  incorporated  towns  or  cities.  Section 
1097  of  the  Revision  of  1860,  does  not  oust  the 
counties  of  the  right  to  erect  free  bridges  across 
rivers  on  public  highways,  within  the  limits  of 
incorporated  towns  or  cities.  Bell  v.  Foutch,  21 
Iowa,  119. 

31.  Power  of  county  to  aid  in  construction. 
The  county  has  power  to  aid  in  the  construction 
olfree  bridges,  erected  with  the  sanction  of  the 
proper  authorities,  for  public  use,  upon  public 
lines  of  travel,  either  within  or  without  incor- 
porated towns  or  cities.  IHd. 

32.  Swamp-land  moneys:  restriction.  The 
appropriation  of  $7,000  out  of  the  swamp-land 
moneys  belonging  to  the  county,  to  aid  in  the 
construction  of  a  bridge  by  authority  of  a  vote 
of  the  electors  of  the  county,  imposes  no  restric- 
tion upon  the  power  of  the  board  to  make  an 
additional  appropriation,  under  subdivision  23, 
section  312,*  Revision  1860  (§  803,  Code  of  1878). 
IHd. 


*  The  following  is  the  provision  of  the  Statute 
referred  to;  reprinted  as  subdivision  23  of  sec- 
tion 303,  Code  of  1873  : 

**  That  It  shall  not  bo  competent  for  said  board  of 
supervisors  to  order  the  erection  of  a  court-house. 
Jail,  poor  house  or  other  buf  Idinsr  or  bridge,  nor  the 
purchase  of  real  estate  for  county  purposes  where 
the  probable  cost  will  exceed  f2,000,  until  a  proposi- 
tion therefor  shall  have  been  first  submitted  to  the 
legal  voters  of  the  county,  and  voted  for  by  a  major- 
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33.  Obstructions  to  navigation:  who  may 
complain*  Whether  section  1252,  et  seq.,  Revision 
1860,  applies  to  free  bridges  constructed  by  the 
public,  and  whether  a  party  having  no  especial 
interest  in  the  navigation  of  the  river  can  com- 
plain of  its  destruction  by  the  erection  of  a 
bridge,  qiiere.  Ibid. 

34.  Swamp-lands  granted  to  counties:  erec- 
tion of  bridges.  The  legislature  has  granted 
the  swamp-lands  of  the  State  to  the  several 
counties  in  which  they  are  situated,  and  has 
granted  to  them  the  power  to  use  the  swamp 
land  funds  to  aid  in  the  erection  of  public 
bridges,  upon  a  vote  of  the  people  being  first 
had.    Barrett  v.  Brooks  et  al.,  21  Iowa,  144. 

36.  Submission  to  the  people:  contract.  A 
proposition  to  appropriate  swamp-land  funds  to 
aid  in  the  erection  of  a  bridge  may  be  submitted 
to  the  electors  of  the  county,  without  the  contract 
under  which  the  bridge  is  to  be  built.  Ibid. 

36.  In  incorporated  towns  or  cities.  Bell  v. 
Foutehy  supra,  as  to  the  power  of  counties  to 
aid  in  the  erection  of  a  public  bridge,  on  a  pub- 
lic highway,  within  the  limits  of  an  incorporated 
town  or  city,  reaffirmed.  Ibid. 

37.  Counties  not  liable  for  bridges  within 
municipal  corporations.  Under  the  laws  of 
this  State  counties  are  liable,  in  certain  cases , 
for  injuries  caused  by  defective  bridges  upon 
the  public  roads  or  highways  of  the  county: 
but  this  liability  does  not  arise  as  to  injuries 
caused  by  the  defective  bridges  within  the  cor 
porate  limits  of  cities  of  the  second  class,  after 
the  organization  of  such  cities  has  been  matured 
by  the  election  of  officers.  MeCuUom  v.  Black 
Hawk  County,  21  Iowa,  409. 

38.  Power  of  county  to  construct  and  im- 
prove highway.  A  county  has  power  to  grade 
and  improve  its  public  roads,  to  contract  there 
for,  and  issue  warrants  in  payment  thereof.  The 
case  of  Soper  v.  Henry  County,  26  Iowa,  264, 
explained.   Long  v.  Boone  County,  32  Iowa,  181. 

II.  Power  to  aid  and  to  Subscribe  to  the 
Capital  Stock  of  Railroad  or  other 
Companies,  t 

ity  of  all  voting  for  and  against  such  proposition,  at 
a  general  election ;  notice  of  the  same  being  given 
for  thirty  days  previously  in  a  newspaper,  if  one  is 
published  in  the  county,  and  if  none  be  published 
therein  then  by  written  notice  posted  in  a  public 
place  in  each  township  in  the  county." 

t  The  cases  bearing  upon  this  question,  instead  of 
being  grouped  under  a  single  proposition,  are  herein 
given  more  at  length,  showing  thereby  the  entire 
course  and  conflict  of  decision  respecting  the  legis- 
lative and  constitutional  power  involved. 


274 


COUNTIES. 


Power  to  Aid  and  to  Sabacribe  to  the  Capitol  Stock  of  Railroad  or  other  Companies. 


39.  Oonstitational  right  to  aid  raihroad.    A 

county  has  the  constitutional  right  to  aid  in 
building  a  railroad  within  its  limits.  Dubuque 
County  V.  TJie  Dubuque  dk  Pacific  R.  B.  Co.,  4 
G.  Gr.  1. 

40. The  proceedings    under  which  the 

citizens  of  Dubuque  county  voted  $200,000  to  aid 
in  constructing  the  Dubuque  &  Pacific  railroad 
through  that  county,  were  regular  and  authorized 
by  law.  Ibid. 

41.  Form  of  the  vote.  In  submitting  to  the 
voters  of  a  county  a  proposition  to  have  the 
county  issue  bonds  for  stock  in  a  railroad  com- 
pany, the  form  of  the  vote  is  sufficiently  explicit 
where  it  reads  "For  the  Lyons  railroad,"  or 
"  Against  the  Lyons  railroad."  2'he  State  v. 
BiMdl  County  Judge,  4  G.  Gr.  328. 

42.  Right  of  oounty  Judge  to  iasue  bonda. 
A  proclamation  directing  a  vote  of  the  people 
for,  or  against,  issuing  bonds  to  a  railroad  com- 
pany, under  the  stipulation  that  they  should  be 
issued  "  only  in  the  event  of  said  railroad  being 
constructed  and  running  centrally  through  the 
oounty."  Held,  that  the  vote  being  favorable 
to  the  railroad,  the  county  judge  had  a  right  to 
issue  the  Itonds,  on  being  made  satisfied  that  said 
road  will  be  built  centrally  through  the  county. 
Ibid. 

43. The  decision  of  the  supreme  court,  in 

the  case  of  Dubuque  County  v.  The  Dubuque  db 
Pacific  Railroad  Company,  4  G.  Gr.  1,  referred 
to,  and  its  validity  neither  sanctioned  nor  denied. 
T/ie  State  v.  Bissell,  4  G.  Gr.  328. 

44.  Counties  have  the  power  to  subsoribe. 
The  authority  of  counties  to  subscribe  to  stock 
in  railway  companies  whose  roads  are  to  run 
through  such  counties,  whatever  might  be  the 
opinion  of  the  court,  were  it  res  nova,  is  not  now 
an  open  question  in  the  State  of  Iowa.  After 
one  or  two  judicial  decisions  by  the  highest 
court  in  tlie  State  affirming  the  power,  and  re- 
peated legislative  recognitions  of  the  right,  the 
counties  must  be  held  to  possess  the  right  and 
^authority.  Clapp  v.  The  County  of  Cedar,  6 
Iowa,  15. 

46.  Statute  oonatrued.  Section  114  of  the 
Code  of  1851  does  not  authorize  counties  to  sub 
scribe  to  stock  in  railroad  companies.  Ibid. 

46.  Ooupouk  Whether  interest  coupons 
attached  to  a  bond  issued  by  a  county,  in  pay- 
ment of  subscription  to  the  capital  stock  of  a 
railroad  company,  have  an  existence  independent 


of  the  bond,  and  could  be  sued  upon  separately, 
quere.  Ibid. 

47.  Bonda  n^otiable.  Bonds  issued  by  a 
county  in  payment  of  subscription  of  stock  in 
a  railroad  company  are  negotiable  instruments. 
Ibid. 

48.  Defenaes  to  actions  on  bonds.  Where  a 
proposition  to  subscribe  to  the  capital  stock  of  a 
railroad  company  which  was  submitted  to,  and 
adopted  by,  a  vote  of  the  people  of  the  oounty, 
provided  that  the  money  so  voted  **  should  be 
expended  only  in  the  event  of  the  said  railroad 
being  constructed  and  running  centrally  through 
the  said  county,"  and  where  in  a  suit  on  interest 
coupons  attached  to  one  of  the  county  bonds, 
issued  in  pursuance  of  said  vote  in  payment  of 
said  subscription  to  said  railroad  company,  it 
was  contended  that  the  final  construction  of  the 
road  through  the  county  was  a  condition  pre- 
cedent to  the  issuing  of  the  bonds ;  held,  1. 
That  the  clause  was  ambiguous,  and  admitted  of 
a  doubt  whether  the  word  "  constructed  "  did  not 
belong  to  the  word  "centrally"  as  the  word 
"running"  did,  making  it  mean  "constructed 
and  running  centrally ; "  2.  That  the  county 
judge,  by  his  act  in  issuing  the  bonds,  had  placed 
a  construction  upon  the  ambiguity ;  8.  That  the 
purchaser  of  the  bond  had  a  right  to  act  upon 
the  construction  adopted  by  the  legal  agent  of 
the  oounty ;  4.  That,  when  the  bonds  were  issued- 
a  purchaser  was  warranted  in  presuming  that 
the  road  had  been  built  to  the  acceptance  of  the 
county.  Ibid. 

49.  Bona  fide  purchaser.  The  purchaser  of 
a  county  bond,  issued  in  payment  of  subscrip- 
tion to  the  capital  stock  of  a  railroad  corpora, 
tion,  has  nothiug  to  db  with  the  fact  that  the 
company,  since  the  issuing  of  the  bond,  has 
become  insolvent,  or  may  have  been  dissolved, 
Ibid. 

60.  The  act  entitled  <*  An  act  legalizing  the 
issue  of  county,  city  and  town  corporation 
bonds  in  the  counties  of  Lee  and  Davis  "  (Stat- 
utes of  1857, 447),  is  not  unoonstitutional.  McMil- 
ten  et  al.  v.  Boyles  County  Judge,  6  Iowa,  804. 

61.  Defect  in  exercise  of  power  to  issue 
bonds,  cured  by  legislation.  The  power  to  sub- 
scribe to  the  capital  stock  of  railroad  corpora- 
tions, and  to  issue  county  bonds  in  payment  of 
such  subscriptions,  having  been  conferred  upon 
the  counties,  any  defect  in  the  exercise  of  the 
power  may  be  cured  by  the  General  Assembly 
of  the  State.  Ibid. 
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62.  Power  of  legislature.  The  legislature 
possessed  the  power  to  enact  the  act  **  legaliz- 
ing the  issue  of  the  county,  city  and  town  cor- 
poration bonds  in  the  counties  of  Lee  and  Davis  " 
(Statute  of  1857,  chap.  258).  And  that  statute 
had  the  effect  of  legalizing  the  vote  taken  in 
Lee  county  in  1856.  by  which  the  people  of  that 
county  determined  to  issue  bonds  and  take 
stock  in  three  several  railroad  companies,  then 
constructing  their  roads  through  said  county. 
Ind. 

63.  The  ooimty  Judge  has  power  to  subniit 
to  a  vote  of  the  people  of  the  county,  the  ques- 
tion, whether  the  county  will  subscribe  to  the 
capital  stock  of  a  railroad  company,  whose  road 
is  to  run  through  such  county,  and  such  a  vote 
is  not  in  derogation  of  law.  Games  v.  MM, 
8  Iowa,  193. 

64.  Taxes  levied  by  virtue  of  vote  of  the 
people:  failure  to  give  notice:  liability  oi 
county  treasurer.  Where  taxes  are  levied 
under  and  by  virtue  of  a  vote  of  the  people, 
authorized  by  law,  a  failure  on  the  part  of  those 
officers  conducting  the  election,  and  those  whose 
duty  it  is,  by  law,  to  make  the  entries  and  give 
the  notices  necessary  to  perfect  the  vote,  will 
not  make  the  county  treasurer  liable  as  a  wrong- 
doer in  the  collection  of  taxes  levied  under  such 
vote,  if  authorized  by  a  proper  warrant.  Ibid. 

66.  Where  the  law  authorized  a  submission 
to  the  vote  of  the  people,  as  to  the  levying  of  a 
special  tax,  and  there  is  such  a  submission  in 
fact,  and  the  result  is  declared  in  favor  of  the 
proposed  tax,  the  county  treasurer  is  not  to  be 
held  liable  for  any  failure  of  the  county  judge, 
or  other  officer,  to  comply  with  the  directory 
provisions  of  the  law  regulating  the  manner  of 
conducting  the  election,  or  their  neglect  in 
making  the  proper  entries.  I  bid. 

66.  Requisites  of  a  submission.  A  submis- 
sion to  a  vote  of  the  people  of  a  county,  whether 
the  bonds  of  the  county  shall  be  issued  in  pay- 
ment  of  a  subscription  to  the  capital  stock  of  a 
railroad  company,  need  not  name  the  rate  of 
interest  to  be  paid  on  said  bonds,  nor  the  time 
for  the  payment  of  such  interest,  if  the  rate  of 
tax  proposed,  and  the  whole  amount  to  be 
paid,  is  stated.  Neither  is  it  necessary  to  state 
at  what  time  the  proposition,  if  carried,  will  take 
effect.      W?UUaker  v.  The  County  of  JoJinson,  10 

Iowa,  161. 

67.  Prior  oases  respecting  the  power  of  coun- 
ties to  borrow  money,  issue   bonds  or  sub- 


scribe stock  overruled.  The  counties  of  this 
State  have  no  power  to  borrow  money  or 
subscribe  stock  to  aid  in  the  construction  of 
railroads ;  and  the  issuing  of  bonds  by  the 
counties,  or  the  transfer  of  them  by  the  corpora- 
tions to  whom  they  are  issued,  may  be  restrained 
by  injunction.  Stokes  et  al.  v.  T/ie  County  of 
Scott,  10  Iowa,  166. 

68.  The  power  and  liabilities  of  counties, 
relating  to  bonds  Issued  for  such  purposes,  fully 
considered  and  discussed,  and  Dubuque  Co.  v. 
T?ie  Dubuque  d  Pacific  R.  B.  Co.  ,  4  G.  Gr.  1, 
overruled.  The  State  v.  Bissell,  4  G.  Gr.  828  ; 
Clapp  V.  The  County  of  Cedar,  5  Iowa,  15 ;  Me- 
MUlan  et  al.  v.  Lee  County,  and  Boyles,  County 
Judge,  3  Ibid.  311 ;  Ring  v.  The  County  of  John- 
son, 6  Ibid,  265.  reviewed,  and  overruled  so  far 
as  inconsistent  with  the  opinion  of  the  majority. 
Wright,  C.  J.,  holding  that  the  counties 
have  no  power  to  issue  bonds  for  such  purpo- 
ses, and  that  they  are  absolutely  void,  whether 
in  the  hands  of  the  county  proposing  to  issue 
them,  of  the  corporation  to  whom  it  is  proposed 
to  issue  them,  or  of  third  persons  ;  Stockton  , 
J.,  concurring  in  the  original  proposition,  as  to 
the  power  of  the  counties,  and  that  the  issuing 
of  the  bonds,  or  the  transfer  of  the  same  by  the 
corporations  to  whom  they  are  issued,  should  be 
enjoined;  but  holding  that  the  bonds  in  the 
hands  of  bona  fide  holders  should  be  treated  as 
valid ;  Woodward,  J.,  dissenting  from  the  judg- 
ment of  the  court,  holding  that  the  power  of  the 
counties  to  issue  sach  bonds  should  be  regarded 
as  settled  by  the  above-named  authorities.  Ibid. 

69.  The  legislature  of  the  State  of  Iowa  has- 
no  power  to  authorize  counties  to  become, 
as  corporations,  stockholders  in  railroad  compa- 
nies ;  and  has  never  attempted,  by  the  pro- 
visions of  section  114  of  the  Code  of  1851,  or 
otherwise,  to  confer  such  power.  Overruling 
Dubuque  County  v.  Tlie  Dubuque  &  Pacific 
Railroad  Company,  4  G.  Gr.  1 ;  and  approving 
Stoker  V.  The  County  of  Scott,  10  Iowa,  166.  The 
State  of  Iowa  ex  rel.  The  Burlington  <fc  Missouri 
River  Railroad  Company  v.  The  County  of 
WapeUo,  13  Ibid.  888. 

60.  Statutes  construed.  "An  act  regulating 
interest  on  city  and  county  bonds,"  both  of 
which  were  enacted  on  the  25th  day  of  January, 
1855,  regulated  the  exercise  of  a  power  which  it 
was  supposed  had  been  already  granted;  but 
neither  of  these  can  be  construed  as  an  original 
I  grant  of  power.    The  State  of  Iowa  ex  rel.  The 
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Burlington  dk  Missouri  River  railroad  Company 
V.  The  County  of  Wapello,  13  Iowa,  388. 

61.  The  State  of  Iowa  ex  rel.  The  Burlington 
<fe  Missouri  Railroad  Company  v.  TJie  County  of 
Wapello,  13  Iowa,  388,  cited  and  followed.  Myers 
V.  The  County  of  Johnson,  14  Iowa,  47. 

62.  The  State  of  Iowa  ex  rel.  The  Burlington 
<&  Missouri  River  Railroad  Company  v.  The 
County  of  WapeUo,  13  Ibid,  388,  as  to  the 
validity  of  county  subscription  to  the  capital 
stock  of  a  railroad  company,  re-affirmed  and 
folloyved.  'McMillan  et  al.  v.  Boyles  et  al.,  14 
Iowa.  107. 

63.  Stokes  v.  The  County  of  Scott,  10  Iowa, 
166  ;  T/ie  State  of  Iowa  ex  rel.  The  Burlington 
db  Missouri  Rvier  Railroad  Company  v.  The 
County  of  Wapello,  13  Ibid.  388 :  Rock  et  al, 
V.  Wallace,  County  Judge,  14  Ibid.  593,  and 
McMiUan  v.  Boyles,  County  Judge,  14  Ibid,  107, 
as  to  the  invalidity  of  bonds  issued  by  counties 
in  payment  of  stock  in  railroad  companies, 
re-affirmed.  Ten  Eyck  v.  Th^  Mayor  of  Keokuk 
et  al.,  15  Iowa,  486 ;  Chamberlain  v.  The  City  of 
Burlington,  19  Ibid .  395 ;  McClure  v.  Owen,  26 
Ibid.  343 ;  Hanson  v.  Vermn,  27  Ibid.  28 ;  Smith 
v.  Henry  County,  15  Iowa,  385. 

64.  Hanson  v.  Vernon,  27  Iowa,  28,  holding  that 
chap.  48,  Acts  of  1868,  entitled  "  An  act  to  enable 
townships  and  incorporated  towns  and  cities  to 
aid  in  the  construction  of  railroads/'  was  uncon- 
stitutional, was  substantially  overruled  in  Stew- 
anrt  v.  Th^  Board  of  Supervisors,  30  Iowa,  9, 
wherein  it  was  held  that  chap.  162,  Laws  of  13th 
General  Assembly,  providing  for  the  taxation  of 
property  by  townships,  towns  and  cities  to  aid  in 
the  construction  of  railroads,  was  not  unconsti- 
tutional. Followed  in  Bonnifleld,  Trustee,  v. 
Bidwdl,  32  Iowa,  149.  Beck,  J.,  dissenting,  in 
the  two  hist  cases,  and  Cole,  J.,  in  the  first. 

III.   Op   thk    CofjNTY    Commissioners   and 
Board  op  Supervisors. 

66.  Appeal  from  board  of  commissioners  to 
oomity  court :  action  against.  If  a  creditor  is 
dissatisfied  with  the  allowance  made  to  him  by 
the  board  of  commissioners,  he  has  his  election 
to  appeal  to  the  district  court,  or  institute  an 
action  at  common  law  against  the  board.  But  if 
a  party  accepts  what  is  allowed  by  the  commis- 
sioners, he  should  be  precluded  from  recovering 
any  thing  further,  either  by  appeal  or  suit  at 
law.  Board  of  Commissioners  of  Wapello  County 
V.  Sinnaman,  1  G.  Gr.  413. 


66.  Remedy  against  county  commisgionen  * 
Judgment  The  district  court  is  not  authorized 
to  direct  or  command  the  board  of  county  com- 
missioners to  make  certain  allowances,  found  to 
be  due  a  party  suing  the  board,  but  should  ren- 
der judgment  for  the  amount  against  the  com- 
missioners. Ibid. 

67.  An  action  may  be  maintained  against 
the  commissioners  of  a  county,  on  a  general 
unconditional  order,  drawn  by  them  for  the 
payment  of  money.  The  rule  that  an  order 
must  be  presented  for  payment  within  a  reason- 
able time,  and  notice  of  its  dishonor  given  to  the 
drawer,  is  not  applicable  to  county  orders.  Steel 
V.  Davis  <&  Co.,  2  G.  Gr.  469. 

68.  Claim  against  comity.  Under  the  Code 
of  1851,  it  is  not  necessary  that  a  claim  against 
a  county  shall  be  presented  to  the  county  judge 
before  suit  can  be  brought  against  the  county. 
The  Slate  ex  rel.  Brackett  v.  The  County  Judge  of 
Floyd  County,  5  Iowa,  380. 

69.  Power  to  provide  fee  bill  for  officers 
The  board  of  supervisors  has  no  power,  under 
clause  11,  chapter  312,  of  the  Revision  of  1860, 
to  provide  an  entire  fee  bill  for  all  officers 
whose  fees  have  not  been  fixed  by  law.  The 
power  of  the  board  is  restricted  to  cases  in  which 
the  fees  are  to  be  paid  out  of  the  county  treas- 
ury.   Ripley  v.  Oifford,  11  Iowa,  367. 

70.  Action  against.  When  a  creditor  of  a 
county  presents  his  demand  to  the  board  of 
supervisors,  and  it  is  not  allowed,  after  giving 
a  reasonable  time  for  deliberation,  he  may 
bring  his  action,  and  cannot  be  defeated  therein 
by  the  failure  or  refusal  of  the  board  to  make  a 
record  of  their  action,  or  to  take  action  in  the 
premises.  White  v.  Polk  County,  17  Iowa,  413. 
Per  curiam. 

71.  Exempt  from  personal  liability  for 
honest  mistakes.  Boards  of  supervisors  are 
exempted  from  personal  liability  for  honest 
mistakes  or  errors  of  judgment,  whether  of  law 
or  fact,  in  the  approval  of  official  bonds,  but  are 
liable  for  carelessness  and  official  misconduct. 
Wasson  v.  Mitc/uUl  et  al.,  18  Iowa,  153. 

72.  Power  to  submit  a  propoidtion  to  raise 
money  by  taxation,  at  special  election. 
Under  the  statute,  the  board  of  supervisors  have 
no  power  to  submit  a  proposition  to  raise  money 
by  taxation,  and  appropriate  the  same  in  the 
construction  of  bridges,  at  a  special  election. 
Such  proposition  can  be  submitted  only  at  a 
general  election.    Tant  v.  Brooks,  19  Iowa,  87. 
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73.  It  was  the  design  of  the  legislature,  in 
the  enactment  of  article  11.  chapter  22  of  the 
Keyision  of  1860,  to  substitute  the  board  of 
supervisors  for  the  county  judge,  and  confer 
upon  said  board  all  the  powers  and  duties  relat- 
ing to  the  management  of  the  affairs  of  the 
county,  and  the  government  thereof,  before  that 
time  devolving  upon  said  judge.  Ibid, 

74.  Since  the  enactment  of  article  11,  chapter 
22,  Revision  of  1860,  the  county  judge  has  not 
been  invested  with  power  to  submit  to  the 
voters  of  the  county  any  question  in  relation 
to  the  affairs  of  the  county.  Ibid. 

75.  Power  to  erect  bridges.  The  board  of 
supervisors  is  invested  with  power  to  erect  all 
bridges  in  the  county  which  may  be  necesHary, 
and  which  the  public  convenience  may  require  ; 
and  may  levy  a  tax  for  that  purpose,  not 
exceeding  three  mills  on  the  dollar.  Bell  v. 
Foutch  et  (d.,  21  Iowa,  119. 

76.  Support  of  the  poor.  Neither  the  county 
judge  nor  the  county  court  has  auy  jurisdiction, 
in  regard  to  the  settlement  or  support  of  the 
poor.  It  is  conferred  by  the  statute  exclusively 
upon  the  board  of  supervisors.  Lucas  County  v. 
Ringgold  County,  21  Iowa,  83. 

77.  Equalization  of  aaseasments  by  super- 
visom.  The  board  of  supervisors  has  power, 
under  its  authority  to  equalize  the  assessment 
of  property,  to  raise  the  valuation  of  the  prop- 
erty of  one,  if  deemed  too  high,  and  to  lower  it 
on  that  of  another,  if  deemed  too  low  ;  and  its 
discretionary  action  in  this  respect,  in  a  par- 
ticular case,  though  erroneous,  cannot  be  re- 
viewed on  certiorari.  Smith  y.  TJie  Board  of 
Supervisors,  30  Iowa,  581. 

78.  Publication  of  laws:  statute  construed. 
The  meaning  of  chapter  118,  Laws  of  1866,  is, 
that  in  counties  where  but  one  paper  was  pub- 
lished, in  June,  1866,  the  board  of  supervisors 
were  without  power  to  select  another  for  pub- 
lishing the  laws  of  the  general  assembly,  the 
publication  of  which  was  commenced  in  January 
following.  Welch  v.  The  Board  of  Supervisors, 
etc.,  23  Iowa,  199. 

79. where  the   county  had   no  paper 

publiahed.  Where  the  county  had  no  paper  pub 
lished  in  June,  1866,  the  board  of  supervisors 
cannot  afterward  make  the  selection,  and  direct 
such  publication.  Ibid. 

80. proceedings  of  the  board.    But  the 

June  (1866)  proceedings  of  the  board  of  super- 
visors, also  provided  for  by  chapter  118,  Laws 


of  1866,  may  be  published  by  them  in  a  news- 
paper started  afterward.  Ibid. 

81.  Delegation  of  authority  to  clerk  of  dis- 
trict court  The  clerk  of  the  district  court, 
authorized  by  the  board  of  supervisors,  under 
sections  828  and  828,*  Revision  of  1860,  to 
appoint  commissioners  to  view  and  report 
upon  the  establishment  of  roads,  can  act  only 
on  some  of  the  regular  session  days  of  the 
board,  or  at  some  time  then  fixed.  Held,  accord- 
ingly, that  where  the  clerk  made  an  appointment 
during  the  vacation  of  the  board,  and  on  a  day 
selected  by  himself,  such  appointment  was 
invalid.     Tfie  State  v.  KirnJbaU,  23  Iowa,  531. 

82.  When  board  must  act  directly :  Judicial 
duties.  The  board  cannot  delegate  its  authority 
over  the  final  establishment  of  roads,  as  this 
involves  important  questions  of  private  rightn 
and  of  public  good.  Duties  in  their  nature, 
judicial,  cannot  be  conferred  upon  the  clerk, 
quere.  Ibid. 

83.  The  board  of  supervisors,  under  **  an 
act  in  relation  to  roads  and  highways,"  Revision, 
^§  827,  328,  cannot  delegate  to  the  clerk  of  the 
district  court  its  duties  and  powers  relating  to 
the  poor,  because  that  act  cannot,  constitu- 
tionally, embrace  subjects  not  expressed  in  the 
title.    Cooledge  v.  Mahaska  County,  24  Iowa,  211. 

84.  Poor:  township  trustees :  effect  of  deter- 
mination. Under  sections  1387-89  of  the  Re- 
vision, the  township  trustees,  where  there  is  uo 
poor-house,  are  vested  with  the  power  of  de- 
termining, in  the  first  instance,  the  question 
whether  the  necessities  of  a  poor  person  are 
such  as  to  require  aid  at  the  public  expense,  as 
well  as  the  nature  of  the  relief  required,  and, 
if  their  determination  is  made  in  good  faith,  it 
is  binding  upon  the  board  of  supervisors,  and 
not  subject  to  review.  Armstrong  v.  Tama 
County,  34  Iowa,  309. 

86.  Failure  of  township  trustees  to  report 
services  of  employees.    The  failure  of  towu- 

*  Sec.  8S8.  The  court  at  the  time  of  the  application 
specified  In  the  notice  aforesaid  (whloh  must  be  on 
some  of  its  regular  days  of  session)  or  at  some  other 
time  to  be  then  fixed,  shall  proceed  to  the  considera- 
tion of  the  case,  and  If  satisfied  that  the  above  men- 
tioned prerequisites  have  been  complied  with  shall 
appoint  some  suitable  and  disinterested  inhabitant 
oi  the  county  a  commissioner  to  examine  Into  the 
expediency  of  the  proposed  road  and  to  report 
accord!  niarly. 

Sec.  328.  When  duties  are  to  be  performed,  or  acts 
done,  which  cannot  be  performed  by  the  board  of 
supervisors  without  too  much  delay  or  inconveni- 
ence, such  board  may  confer  the  power  to  perform 
such  duties  upon  the  clerk  of  the  aistrlct  court,  and 
It  shall  be  the  dutv  of  such  clerk  to  exercise  au- 
thority so  conferred,  and  discharge  the  duties  so 
required. 
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ship  trustees  to  report  to  the  board  of  super- 
visors, under  Revision,  §  1388,*  does  not  affect 
the  right  to  compensation  of  an  innocent  em- 
ployee of  the  trustees,  for  services  rendered 
after  the  trustees  should  have  reported.  Semble. 
Codedge  v.  Mahaska  County,  supra. 

86.  Brection  of  public  buildings.  Under 
subdivision  23  of  section  312  of  the  Revision, 
as  amended  by  chapter  87,  Laws  of  1866,  the 
board  of  supervisors  may  order  the  erection  of 
a  public  building,  the  cost  of  which  does  not 
exceed  $5,000,  and  may  also  order  the  purchase 
of  grounds  on  which  to  erect  the  same,  the  cost 
of  which  does  not  exceed  $2,000.  The  cost  of 
the  building  and  grounds  are  not  to  be  esti- 
mated together.  MercJiant  et  al.  v.  Tama  County, 
32  Iowa,  200. 

87.  The  board  of  supervisors  has  no  power  to 
bind  the  county  for  the  erection  of  a  public 
building,  the  probable  cost  of  which  will  exceed 
$5,000,  unless  thereto  authorized  by  a  majority 
vote  of  the  legal  voters  of  the  county,  and,  when 
so  authorized  to  exceed  this  sum,  they  have  no 
power  to  bind  the  county  in  excess  of  the 
amount  authorized  by  the  vote.  Reichard  v. 
Warren  County,  31  Iowa,  381. 

88.  Implied  contract.  And  as  tbe  county 
cannot  be  made  liable  on  an  express  contract 
by  the  board,  in  excess  of  the  amount  author- 
ized by  the  vote,  so  can  it  not  be  made  liable  on 
an  implied  one.  Ibid. 

89.  Quantum  meruit :  eSeot  of  acceptance  of 
building.  The  acceptance  and  occupancy  of  a 
public  building  by  a  county  will  not  enable  the 
contractor  to  recover  of  the  county  on  a  quan- 
tum meruit,  tun  amount,  in  excess  of  that  author- 
ized by  the  vote,  caused  by  changes  and  exten- 
sions of  the  original  plan.    Ibid. 

90.  Submisaion  of  questions  to  vote:  fraud. 
In  order  to  avoid,  on  the  ground  of  fraud,  the 
result  of  a  submission  to  the  voters  of  the 
county,  of  a  question  involving  the  purchase  of 
a  public  building,  there  must  be  some  showing 
of  artifice  to  conceal  material  facts  peculiarly 


♦  The  followlniii^  are  the  sections  of  the  Revision 
of  1860  referred  to  In  the  text.  They  are  re- 
printed as  sections  1364,  1365, 1366,  ( 'ode  of  1873 : 

Sec.  1387.  The  trustees  in  each  township,  In  coum- 
tles  where  there  is  no  poor-house,  have  the  overslfrht 
and  caro  of  all  poor  persons  in  their  township  so 
lontf  as  they  remain  a  county  charts,  and  shall  see 
that  they  are  properly  relieved  and  taken  care  of. 

Skc.  1388.  Tne  poor  must  make  application  for 
relief  to  the  trustees  of  the  township  where  they 
may  be,  and  if  the  trustees  are  satisfied  that  the 


within  the  knowledge  of  the  board  of  super- 
visors ordering  such  submission,  and  not  open 
to  or  attainable  by  others.  Starr  &  Rand  v. 
Board  of  Supervisors,  2*i  Iowa,  491. 

91.  Proposition  to  levy  tax.  A  submission 
by  the  board  of  supervisors,  to  the  voters  of  the 
county,  of  a  question  involving  the  expenditure 
of  money  in  the  purchase  of  a  public  building, 
is  of  no  effect  unless  accompanied  by  a  proposi- 
tion to  levy  a  tax  for  the  payment  thereof,  and 
the  adoption  of  the  same  together  with  the 
proposition  of  expenditure.  Revision  of  18(50, 
§§  252,  312, 325.  330.  Ibid. 

92.  Z]mpIo3nneiit  of  coanael  in  criminal 
cases.  The  board  of  supervisors  kas  power  to 
employ  an  attorney,  or  attorneys,  to  prosecute 
or  defend  in  a  criminal  case  properly  belonging 
to  the  duties  of  the  district  attorney  ;  and  the 
board  may  properly  devolve  on  a  committee  of 
its  own  members  the  duty  and  power  to  carry 
out  such  contract  of  employment.  Hopkins  v. 
Clayton  County,  32  Iowa,  15. 

93.  Swamp-lands:  special  election.  It  is 
competent  for  the  board  of  supervisors,  under 
section  986,  et  sequor,  of  the  Revision,  to 
call  a  special  election  for  the  purpose  of  sub- 
mitting to  the  voters  of  the  county  the  ques- 
tion of  the  ratification  of  a  contract  between  the 
county  and  a  railroad  company,  under  which  the 
swamp-lands  of  the  county  are  to  be  conveyed 
to  the  company  to  aid  in  the  construction  of  its 
road.  The  Cedar  Rapids  d  Mo.  River  R.  R.  Co, 
V.  Boone  County,  34  Iowa,  45. 

94.  Submission  to  voters.  It  cannot  be  suc- 
cessfully urged  against  the  validity  of  such 
contract  that  the  question  of  its  ratification  was 
not  submitted  to  all  the  voters  of  the  county, 
because,  at  the  time  of  the  submission,  a  portion 
thereof,  to  whom  no  submission  was  made,  were 
engaged  in  the  military  service  of  the  United 
States.  Ibid. 

96.  A  claimant  is  not  limited  to  an  appeaL 
Where  a  claim  against  a  county  is  presented  to, 
and  disallowed  or  reduced  by  the  board' of  super- 
visors, the  claimant  is  not  limited  to  an  appeal 

applicant  is  In  such  a  state  of  want  as  requires  relief 
at  the  public  expense,  they  may  for  the  time  belnff 
afford  such  relief  as  the  necessities  of  the  person 
may  require  and  shall  report  the  case  forthwith  to 
the  Judffe,  who  is  authorized  to  deny  further  relief 
to  such  person  if  he  find  cause. 

Sbc.  Vism.  All  claims  and  bills  for  the  care  and  sup- 
port of  the  poor  shall  be  certified  to  be  correct  by 
the  proper  trustees  and  presented  to  the  Judire, 
and  if  he  is  satisfied  that  they  are  reasonable  and 
proper  they  are  to  be  paid  out  of  the  county 
treasury. 
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from  Buch  decision,  but  may  commence  and 
maintain  an  action  against  the  county  to  recover 
the  "amount  of  his  claim.  Armstrong  v.  Tama 
County y  84  Iowa,  309 ;  and  see  Codedge  y. 
Mahaska  County,  24  Ibid.  211. 

IV.  Of  thb  County  Court. 

96.  Appeal :  pxooeedings  in  reference  to  a 
oonnty  road  were  taken  by  appeal  to  the  district 
court,  where  appellees  moved  to  dismiss  the 
appeal,  on  the  ground  that  application  for  dam- 
ages were  not  made  within  the  time  required  by 
law,  and  because  the  district  court  has  no  j  uris- 
diction  over  the  question  of  damages.  Held, 
that  as  the  dbunty  judge  had  acted  upon  the 
question  of  damages  without  objection,  the 
appeal  should  not  be  dismissed.  BaU  et  cU.  v 
Humphrey  eteU.,4.  Greene,  204. 

97-  Where  the  location  of  a  road  affects 

the  rights  and  interests  of  individuals  as  dis- 
tinguished from  the  public,  it  is  not  the  subject 
of  appeal  to  the  district  court ;  but  when  it 
involves  the  question  of  damages  to  the  land  of 
an  individual  that  question  may  be  taken  to  the 
district  court,  and  all  questions  affecting  the  pub- 
lic only,  should  be  referred  back  to  the  county 
court.  Ibid. 

98.  Oosts.  Costs  accruing  in  the  district 
court,  should  not  be  referred  to  the  county  court. 
Ibid, 

99.  Juriadiction.  Tlie  power  to  manage  the 
estate  of  minors  can  only  be  derived  from  the 
county  court,  under  the  Code.  Minors  do  not 
possess  the  legal  capacity  to  dispose  of  their 
right  of  possession,  in  reality,  by  lease  or  other 
contract,  nor  can  their  natural  guardian  do  so 
without  authority  from  the  county  court.  Toung 
et  al.  V.  GammeU  4  Greene,  207. 

100.  All  the  powers  and  duties  designated  by 
the  Code  of  1851,  as  devolving  upon  the  county 
judge,  may  be  exercised  by  the  county  court; 
and  all  decisiotis  made  by  the  ^  county  judge," 
are  in  le|^l  effect,  the  decisions  of  the  county 
court,  and  from  all  such  decisions,  an  appeal  is 
allowed,  as  provided  by  sections  131  to  135, 
inclusive.     Lee  County  v.  Nelson^  4  Greene,  348. 

101.  The  county  court  is  specially  limited  in 
jurisdiction,  and  has  no  authority  to  adjudicate 
titles  to  land.   HaU  v.  McMalian^  4  Greene.  376. 

102.  Where  the  proceedings  of  a  county  court 
are  taken  to  the  district  court,  by  appeal,  and 
prima  fads  appear    unauthorized    and  extra 


judicial,  the  proceedings  and  appeal  may  be 
dismissed,  on  motion.  Ibid, 

103.  A  failure  to  raise  the  question  of  juris- 
diction cannot  confer  upon  the  county  courts 
power  to  hear  and  determine  a  subject-matter, 
which  they  are  not  authorized  to  try.  Smiths  v, 
Dubuque  County,  1  lowi^  492. 

104.  Consent  cannot  confer  jurisdiction.  Ibid, 
106.   County  courts  possess  no  jurisdiction 

to  entertain  and  determine  a  claim  for  damages 
in  consequence  of  the  establishment  of  a  road, 
after  the  time  of  final  action  establishing  the 
road.  Ibid, 

106.  The  county  court  possesses  no  juris- 
diction over  a  bill  to  enforce  the  specific 
performance  of  a  contract ;  nor  over  a  bill  in 
equity,  to  settle  the  affairs  of  a  partnership. 
Frederick  v.  Cooper  et  al.,  3  Iowa,  171. 

107.  Minors  seeking  to  enforce  a  trust,  need 
not  obtain  authority  from  the  probate  court. 
Stewart  et  al.  v.  C/iadioick  et  al.,S  Iowa,  463. 

108.  The  filing  of  a  petition  and  the  service 
of  notice  confers  jurisdiction  upon  the  county 
court.  Davenport  Mutual  Savings  Fund  db  Loan 
Association  et  al.  v.  Schmidt,  15  Iowa,  213. 

109.  Presumption.  After  the  jurisdiction  of 
the  county  court  attaches,  every  presumption  is 
in  favor  of  the  regularity  of  its  proceedings. 
Ibid. 

110.  Iiocation  of  road.  The  location  of  a 
road  by  a  county  court.,  over  a  route  different 
from  the  one  described  in  the  petition  and  in 
the  report  of  the  commissioners,  is  an  irregular- 
ity which  could  be  corrected  on  appeal,  but  will 
not  be  treated  as  an  order  made  without  juris- 
diction. Ibid. 

111.  Jurisdiction  in  bastardy.  In  proceed- 
ings before  a  county  court,  to  charge  a  defend- 
ant with  the  maintenance  of  an  illegitimate 
child,  under  chapter  49,  Code  of  1851,  the  court, 
upon  the  filing  of  the  complaint  and  issuing  of 
the  writ,  acquires  jurisdiction  of  the  property  of 
the  defendant.  The  County  of  Mills  v.  Hamaker, 
11  Iowa,  206. 

112.  When  complaint  for  bastardy  heard.  A 
complaint  for  bastardy  should  be  heard  by  the 
county  court,  only  in  term  time.  Ibid. 

113.  The  county  court  is  not  a  court  of 

geneml  jurisdiction  ;  and  when  buf^iness  requir- 
ing notice  is  transacted  therein  on  a  day  not 
fixedby  law,  as  a  day  for  a  regular  term,  an 
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appellate  court  will  not  presume  that  it  was 
heard  at  an  adjourned  term,  when  that  fact  does 
not  appear  of  record.  Ibid. 

114.  Waiver.  An  appearance  and  trial  on  the 
merits  in  a  proceeding  for  the  maintenance  of 
an  illegitimate  child,  before  the  county  court  in 
vacation,  operates  as  a  waiver  of  objection  to 
the  time  of  such  hearing.  Ibid. 

115.  Judgments  concliuive  on  partieB.  Orders 
and  judgments  of  the  county  court  relating  to 
matters  within  the  jurisdiction  of  that  tribunal 
(e.  ff.,  in  probate  matters),  however  irregular  or 
erroneous,  conclude  the  parties,  until  reversed 
or  in  some  manner  set  asider  Hart  v.  Jeioett  et 
al.,  11  Iowa,  276. 

116.  When  olerk  may  discharge  duties  of 
judge.  The  inability  of  the  county  judge  and 
prosecuting  attorney  to  act,  and  the  cause 
thereof  must  appear  of  record,  before  the  clerk 
of  the  district  court  is  authorized  to  discharge 
the  duties  of  such  judge.  The  Burlington  Uni- 
vernty  v.  The  Executors  of  Stewart,  12  Iowa,  442. 

117.  An  appeal  from  a  judgment  rendered  by 
the  clerk  acting  as  a  county  judge,  in  the 
absence  of  such  a  showing,  does  not  confer 
upon  the  appellate  court  jurisdiction.  Ibid.  See 
City  of  Muscatine  v.  Steck,  7  Iowa,  505. 

V.  Op  the  CoiTNTY  Judge. 

118.  Powers  and  duties.  All  the  powers 
and  duties  designated  by  the  Ck)de  of  1851,  as 
devolving  upon  the  county  judge,  may  be  ex- 
ercised by  the  county  court,  and  all  decisions 
made  by  the  county  judge  are  in  legal  effect  the 
decisions  of  the  county  court.  Lee  County  v. 
Nelson,  4  G.  Gr.  348. 

119.  State  taxes  paid  by  treasurer  to  county 
Judge.  Where  F.,  acting  as  county  treasurer 
for  two  years  before  the  Code  of  1861,  obtained 
subsequently  a  receipt  from  B.,a8  county  judge, 
in  full,  for  State  and  other  taxes,  the  county 
judge  not  being  authorized  to  receive  the  State 
revenue  or  settle  for  the  same ;  and  where 
judgment  had  been  rendered  against  F.,  and 
his  security  fo^  the  amount  of  the  State  tax 
which  had  been  paid  by  him  to  the  county 
iudge;  held,  that  F.  could  not  recover  from  the 
county  the  amount  of  State  revenue  paid  by 
him  to  B.,  as  county  judge  ;  that  B.  became  per- 
sonally liable  to  F. ;  but,  as  B.  acted  in  refer- 
ence to  the  State  fund  without  authority,  such 


act  could  neither  bind  the  State  nor  the  county 
Jefferson  County  v.  Ford  et  al.,A  G.  Gr.  367. 

120.  Party  to  action:  title  to  real  estate^ 
Where  land  has  been  entered  by  a  county  judge 
for  town  purposes,  under  the  act  of  1852,  he  is 
a  naked  trustee,  and  cannot  be  sued  alone  for 
title  to  any  of  the  lots  in  controversy.  Tlie  city 
or  school  district,  as  cestui  *que  use,  should  be 
joined  with  him.  Graves  v.  Steel  County  Judge, 
4  G.  Gr.  377, 

121.  Submission  to  vote  of  the  people.    The 

submission  by  the  county  judge  of  three  sev- 
eral propositions  at  the  same  time  to  a  vote  of 
the  people,  ^111  not  of  itself  render  invalid  the 
proceedings  under  such  submission,  if  each 
proposition  submitted  in  other  respects  meets 
the  requirements  of  the  law.  McMillan  et  al.  v. 
Lee  County  and  Boyles  County  Judge,  8  Iowa,  31 1- 

122. In  order  to  render  the  vote  of  any 

validity,  and  to  confer  any  authority  by  it  upon 
the  county  judge,  all  the  requisites  of  the  stat- 
ute must  be  complied  with,  in  reference  to  each 
question  or  proposition  submitted  to  the  vote. 
Ibid. 

123. to  levy  taxes.     No  vote    of   the 

people  adopting  a  proposition,  submitted  to 
them,  involving  the  borrowing  or  expenditure  of 
money,  is  of  any  effect,  unless  there  has  ac- 
companied the  question  submitted,  a  proposition 
for  levying  a  tax  to  pay  the  subscription,  or 
money  borrowed,  and  unless  the  people  adopt 
the  tax  also.  I  bid. ;  and  see  Starr  <&  Hand  v. 
The  Board  of  Supervisors,  22  Iowa,  491. 

124.  Failure  of  county. Judge  to  pay  over 
monejTS  belonging  to  county.  A  failure  of  a 
county  judge  to  account  for,  and  pay  over  to  the 
county,  moneys  received  by  him  for  the  sale  of 
town  lots,  belonging  to  the  county,  is  not  the 
omission  of  an  official  duty,  in  the  sense  in 
which  these  words  are  used  in  section  1659 
Code  of  1851.  27ie  County  of  Poioeshiek  v.  Ogden, 
7  Iowa,  177. 

126. official  bond:  statute  of  limitation. 

Chapter  4,  of  the  acts  of  1853,  required  a  county 
judge  to  give  a  bond  for  the  faithful  discharge  of 
his  duties  as  such,  and  for  the  payment  of  all 
public  moneys  which  might  come  into  his  hands ; 
?ield,  that  an  action  upon  the  bond  to  recover 
moneys  which  the  county  judge  had  received 
for  real  estate,  sold  for  the  county,  was  not  an 
action  for  a  breach  of  official  duty,  and  was  not 
limited  by  statute  to  three  years.  Ibid. 
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126.  Power  to  oontraot  for  ereotion  of  oourt- 
house,  Jail,  etc.  The  county  judge  prior  to  the 
organization  of  the  board  of  supervisors  possessed 
the  power  to  contract,  in  the  name  of  his  county, 
for  the  erection  of  a  court-house,  jail,  and  neces- 
sary public  buildings  for  the  use  of  his  county ; 
and  he  might  enter  into  such  contracts,  binding 
the  county  thereby,  without  first  submitting  to 
a  vote  of  the  people  of  the  county,  the  question 
of  their  adoption  or  the  propriety  of  incurring 
the  expenditure  of  money  necessarily  involved 
in  such  contracts.  The  State  of  Iowa  ex  rel. 
Brooks  V.  Napier,  County  Jud^e^  7  Iowa,  425. 

127. submission   to    vote    of   electon. 

Where  a  county  judge  refused  to  submit  to  a 
vote  of  the  electors  of  the  county  the  question 
of  the  adoption  of  a  proposed  contract,  though 
petitioned  so  to  do  by  a  majority  of  the  voters  and 
tax  payers  of  the  county,  there  was  no  remedy 
to  compel  him  to  submit  the  matter  to  a  vote  ; 
and  if  the  question  were  submitted,  and  the 
vote  of  the  people  were  against  the  adoption  of 
the  contract,  the  result  of  the  vote  would  impose 
no  restriction  upon  the  powers  of  the  county 
judge  in  the  premises.  Ihid. 

128.  Report  of  and  settlement  with  the  agent 
under  liquor  law.  The  provisions  of  the 
act  for  the  suppression  of  intemperance,  ap- 
proved January  22, 1855,  authorized  the  county 
judge  to  require  of  the  agent  appointed  there- 
under a  report  of  his  transactions  as  agent, 
in  writing  and  under  oath ;  but  a  settlement 
made  by  the  county  judge  in  his  official  ca- 
pacity with  such  agent,  without  such  report, 
is  valid  and  binding  upon  the  county,  unless 
impeached  for  fraud  or  mistake.  Fowenheik 
County  V.  Stanley,  9  Iowa,  511. 

129.  Erection  of  public  buildings :  discretion 
of  the  county  Judge.  The  county  judge  has 
discretionary  authority  to  erect  public  buildings  ; 
but  this  discretion  may  be  restrained,  when 
abused.  Rice  v.  Snath,  County  Judge,  and  Di- 
shon,  9  Iowa,  570 ;  The  State  of  Iowa  ex  rel. 
Rice  V.  Smithy  County  Judge,  Ibid.  334,  con 
sidered  with  reference  to  this  case,  and  affirmed. 

130.  Providing  a  court-houze.  Under  the 
Code  of  1851,  providing  a  court-house,  was  one 
of  the  duties  specifically  imposed  upon  the 
county  judge.  EuU  d  Argalle  v.  7' he  County  of 
MarehaU,  and  WeUe  &  Chrietie  v.  T/ie  same,  12 
Iowa,  142. 

131.  Oounty  bonds:  power  of  county  Judge. 
A  oounty  judge  had  no  power  to  issue  the  bonds 
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of  the  county,  running  a  series  of  years  and 
drawing  interest  at  the  rate  of  ten  per  cent  per 
annum,  in  the  absence  of  any  authority  by  a 
vote  of  the  people  nf  the  county,  in  the  mau- 
ner  prescribed  by  law.  Caeady  v.  Woodbury 
County,  13  Iowa,  113. 

132.  Power  to  employ  attorney.  When  the 
county  judge  was  the  general  agent  of  the 
county,  he  had  the  power,  and  it  was  his  duty, 
to  employ  attorneys  to  represent  the  interest  of 
the  oounty  in  actions  brought  against  him  as  the 
officer  thereof,  and  to  pay  a  reasonable  compen- 
sation for  their  services  out  of  the  county 
treasury.  Chickasaw  County  v.  Bailey,  13  Iowa, 
435. 

VI.  County  Skat  ;  Organization  and  Bound- 
aries. 

(See  Elections.) 

133.  Statute  construed.  The  act  authoi^ 
izing  the  establishment  of  a  county  seat  in 
Scott  County,  by  a  vote  of  the  people  pro- 
vided that  the  returns  of  the  election,  with  the 
ballots  and  poll  lists,  should  be  made  to  the 
sheriff  of  Dubuque  county,  and  that  he  should, 
in  company  with  the  county  commissioners, 
proceed  to  examine  said  returns,  and  on  being 
satisfied  which  of  the  opposing  places  had  a 
majority  of  votes,  a  minute  thereof  should  be 
made  on  the  records  of  the  commissioners,  etc. 
Held,  1.  That  the  sherifC  was  the  officer 
to  be  "  satisfied,"  the  commissioners  being  pres- 
ent merely  as  witnesses,  and  to  record  the 
result ;  2.  That  neither  the  sherifif  nor  the  com- 
missioners could  go  behind  the  returns  and  pass 
upon  the  legality  of  the  votes  cast.  The  United 
States  ex  rel.  Davenport  et  al.  v.  The  Commission- 
ers of  DubiLque  County,  Mor.  80. 

13^  Oounty  records.  In  determining  where 
the  records  of  a  county  should  be  kept,  the 
county  judge  had  no  power  to  go  behind  the 
returns  of  the  election.  The  State  of  Iowa  ex  rel. 
Van  Ilouten  v.  The  County  Judge  of  Hardin 
County,  13  Iowa,  189. 

136.  Oounty  seat  fund.  A  fund  arising  from 
a  sale  of  lands,  pre-empted  under  act  of  con- 
gress for  a  seat  of  justice,  is  a  trust  fund,  and 
to  be  especially  applied  to  the  purposes  contem- 
plated  in  the  grant ;  and  is  not  subject  to  ordi- 
nary drafts  on  the  county  treasurer.  Whicher 
V.  2'he  Commissioners  of  Muscarine  County, 
Mor.  161. 
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136. The  rale  that  corporations  nor  indi- 
viduals can  divide  their  funds  into  classes 
appropriated  to  particular  purposes,  to  the  pre- 
judice of  their  creditors,  has  no  application  to 
funds  held  in  the  nature  of  a  trust.  Ibid. 

137.  Ohanged  by  authorissed  vote  of  the 
people.  A  county  seat  maj  be  changed  by  an 
authorized  vote  of  the  people,  even  from  a  loca- 
tion declared  by  law  to  be  permanent,  and  not- 
withstanding land  had  been  deeded  to  the 
county  to  secure  such  permanent  location.  Tif- 
ord  V.  Alamaker  County,  4  G.  Gr.  60. 

138.  Re-conveyanoe.  When  a  party  was 
induced  to  deed  land  to  a  county,  in  consideration 
of  having  the  county  seat  permanently  located 
on  or  near  his  land,  if  the  county  seat  is  subse- 
quently removed  by  a  vote  of  the  people,  the 
county  should  re-convey  the  land  to  such  party. 
Ibid. 

139.  Oolurtruotion  of  statutes.  The  legisla- 
lature,  by  a  general  statute,  under  the  constitu- 
tion of  1846,  provided  a  method  by  which  the 
citizens  of  any  organized  county  might  take 
steps  for  re-locating  the  seat  of  justice  therein. 
At  the  same  session  an  act  was  passed  prescrib. 
ing  a  method  and  the  conditions  upon  which 
the  citizens  of  a  particular  county  might  re-locate 
the  county  seat  of  that  county.  It  was  held 
that  the  two  acts  were  not  repugnant,  and  that 
the  citizens  of  the  county  might  proceed,  either 
under  the  general  statutes  or  the  special  one. 
Casey  v.  Hamed,  County  Judge,  5  Iowa,  1. 

140.  April  election.  The  second  section  of 
chapter  21,  Revision  of  1860,  providing  for  tak- 
ing votes  on  the  re-location  of  county  seats  at 
the  April  election,  was  not  repealed  by  chapter 
81,  Revision  of  1860 ;  neither  was  it  so  amended 
thereby  as  to  require  the  taking  of  such  votes 
at  the  October  election.  Cole  v.  The  Board  of 
Supervisors  of  Jackson  County,  11  Iowa,  552. 

141.  An  election  to  determine  upon  the  loca- 
tion of  a  county  seat  may  be  legally  held  on  the 

'Ist  Monday  in  April.  Following  Cole  v.  The 
Board  of  Supervisors  of  Jackson  County,  supra ; 
Mather  v.  Converse,  County  Judge,  12  Iowa,  852. 

142.  B^dence  of  publication.  The  publica- 
tion of  notice  of  a  petvtion,  filed  in  proceedings 
for  the  removal  of  a  county  seat,  may  be  shown 
otherwise  than  by  affidavit ;  and  when  in  a 
return  to  a  writ  of  certiorari,  the  county  judge , 
alleges  that  such  publication  was  made,  it  will 


be  considered  by  the  supreme  court  as  duly 
established,  until  the  evidence  touching  the 
matter  is  presented  in  such  manner  that  its 
sufficiency  can  be  considered.  Schroder  v.  Ctary, 
County  Judge,  11  Iowa,  556. 

143.  Notices  of  election.  The  provisions  of 
chapter  46,  Laws  of  1855,  '*  An  act  in  relation  to 
county  seats,"  prescribing  the  time  and  manner 
of  giving  notices  of  the  presentation  of  a  peti- 
tion for  the  holding  of  an  election,  on  the  removal 
of  the  county  seat,  are  directory  merely,  and 
the  absence  of  such  notice  will  not  invalidate  an 
election  of  which  the  people  were  duly  notified. 
Dishon  V.  Smith,  County  Judge,  10  Iowa,  212. 

144.  Vote  for  removal:  Tariation  in  name. 
In  the  vote  for  the  re-location  of  the  oounty  seat 
in  Alamakee  county,  a  large  number  were  cast 
for  "  Waukon,"  and  a  large  number  for  "  The 
point  between  Lansing  and  Capoli ; "  a  number 
were  also  cast  for  "  Lansing."  It  appeared  that 
"  Lansing  "  was  the  name  by  which  **  The  point 
between  Lansing  and  Capoli "  —  which  was  the 
technical  name  —  was  usually  spoken  of  and 
known ;  and  the  facts  showed  that  the  votes  in 
question  were  actually  intended  for  the  latter 
place.  The  j udges  of  election  made  their  return 
to  the  county  canvassers  according  to  the  names 
as  written  on  the  ballots,  but  the  county  canvas- 
sers connected  the  votes  cast  for  "  Lansing " 
under  the  technical  name  of  "  The  point  between 
Lansing  and  Capoli,"  and  counted  them  as  for 
the  latter  place.  Held,  that  in  this  there  was  no 
improper  exercise  of  ministerial  power  on  the 
part  of  the  county  canvassers.  State  of  Iowa  v. 
Cavers  et  al.,  22  Iowa,  848. 

146.  The  county  court  may  properly  require 
that  evidence  offered  to  contradict  that  intro- 
duced in  support  of  a  petition  for  the  submis- 
sion of  a  proposition,  to  remove  a  oounty  seat, 
to  a  vote  of  the  people,  shall  be  in  writing. 
Mather  v.  Converse,  County  Judge,  12  Iowa,  852. 

146.  Kossuth  oounty.  The  attaching  of  town- 
ships 90  and  91  of  ranges  27  to  30  to  Webster 
county,  was  a  necessary  means  to  the  attainment 
of  the  object  expressed  in  the  title  of*  "  An  act 
to  extend  the  boundaries  of  Kossuth  county," 
approved  January  24, 1855 ;  and  the  provisions 
of  said  act  making  such  disposition  of  said  terri- 
tory was  not  inconsistent  with  the  constitution. 
Buncombe  v.  Prindle,  12  Iowa,  1. 

147.  Act  creating  Humboldt  county  not  sub- 
mitted to  vote  of  people.    The  "  Act  explana- 
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torj  of  an  act  entitled  'an  act  to  create  the 
county  of  Hainboldt,  and  locate  the  county  seat 
thereof/'  approved  March  11,  1858,  does  not 
relate  back  to  the  act  of  which  it  is  amendatory  ; 
and  as  an  independent  act  it  is  invalid,  because 
it  has  never  been  submitted  to  a  vote  of  the 
people  of  the  counties  affected  by  it,  as  required 
by  paragraph  80,  article  8,  of  the  constitution  of 
ia57.  Ihid, 

148.  Division  of  oountiei.  An  act  creating 
two  jury  districts,  and  appointing  two  different 
places  at  which  to  hold  the  district  court  in  one 
county,  is  not  in  conflict  with  the  constitutional 
provisions  that  '^  no  new  county  shall  be  laid  off 
hereafter,  nor  old  county  reduced  to  less  con- 
tents, than  four  hundred  and  tliirty-two  square 
miles."  TrinhU  v.  Tfie  State,  2  G.  Gr.  404; 
Construing  Constitution,  1846,  art.  11,  §  2.  The 
corresponding  provision  in  the  Constitution  of 
1857,  is  in  article  11,  section  2. 

149.  Organization  ofi  Under  section  2,  arti- 
cle 11  of  the  new  constitution,  no  new  oounty 
can  be  organized  which  contains  less  than  four 
hundred  and  thirty-two  square  miles,  except  the 
county  of  Worth,  and  the  counties  west  of  it 
along  the  northern  boundary  of  the  State.  It 
is  accordingly  held,  that  chapter  192,  Laws  of 
the  Thirteenth  General  Assembly,  creating  the 
county  of  Crocker,  is  unconstitutional.  Garfield 
V.  Brayton,  38  Iowa,  16. 

VIL  The  County  Treasurer. 

150.  Compeiiiatioii.  The  county  treasurer  is 
not  entitled  to  compensation  from  the  county 
for  making  out  a  list  of  school  taxes,  with  a 
statement  of  taxes  paid  and  unpaid,  as  required 
by  statu te.  Board  of  Commimaners  of  Jefferton 
Comity  V.  WoUard,  1  G.  Gr.  480. 

161.  Deputy :  oompemation.  A  county  col- 
lector and  treasurer  is  authorized,  by  the  Code 
of  1851,  to  employ  a  deputy,  and  it  is  the  duty 
of  the  county  court  to  make  reasonable  allowance 
for  the  services.  If  the  salary  is  not  stipulated 
before  the  services  are  performed,  reasonable 
compensation,  to  be  determined  by  law  and 
evidence,  must  be  made  after  the  services  are 
rendered.  Bradley  v.  Jefferson  County,  4  G.  Gr. 
800. 

152.  Services  of  deputy-treasurer.  A  county 
treasurer  cannot  recover  against  the  county  for 
money  paid  as  compensation  to  a  deputy.  The 
county  is  liable  directly  to  the  deputy,  and  not 


to  the  principal.    County  of  Mahaska  v.  InyaUs 
et  al.,  14  Iowa,  170. 

163.  Authority  of  deputy.  A  deputy-treas- 
urer  has  prima  facie  authority  to  sign  tlie 
name  of  his  principal  to  certificates  of  redemp- 
tion from  tax  sales;  and  such  a  certificate  is 
admissible  in  evidence,  upon  showing  that  the 
person  signing  the  same  was  a  deputy,  without 
further  showing  his  authority.  Byington  v. 
Allen,  11  Iowa,  8. 

164.  Term :  eflEeot  of  fidlure  to  qualify.  The 
term  of  office  of  a  county  treasurer  is  limited  to 
two  years, -and  until  his  successor  is  elected  and 
qualified ;  but  a  failure  to  qualify,  within  the 
time  and  in  the  manner  prescribed  by  law, 
creates  a  vacancy  in  the  office,  which  should  be 
filled  by  appointment  by  the  oounty  judge.  The 
County  of  WapeUo  v.  Bingham,  admr.,  et  at.,  10 
Iowa,  39. 

165.  Fa3nnent  by  treasurer  of  oennty  bonds. 
The  treasurer  has  a  legal  right  to  pay  out  the 
funds  of  the  county,  in  liquidation  of  county 
bonds,  only  when  they  have  been  given  for 
money  borrowed,  and  a  special  fund  appropri- 
ated for  that  purpose.  Hull  A  ArgaUs  v.  TJie 
County  of  Marshall,  and  Wells  db  Christie  v. 
The  same,  12  Iowa,  142. 

166. publio  agent:  notioe.  A  party  deal- 
ing with  a  public  agent,  acting  under  a  delegated 
power,  must,  at  his  peril,  ascertain  the  existence 
and  extent  of  such  power.  Ibid. 

167.  Negligence  in  not  oanoeling  warrants. 
Where  a  county  treasurer  neglected  to  cancel 
warrants  upon  receiving  them,  in  the  manner 
prescribed  by  law,  and  they  were  afterward 
abstracted  from  his  office,  and  again  put  in  cir- 
culation, without  fault  or  negligence  on  his  part, 
it  was  held,  that  he  was  liable  to  the  county  for 
the  amount  thereof,  on  his  official  bond.  T?ie 
County  of  Johnson  v.  Hughes,  12  Iowa,  860. 

158.  Liability  of  treasarer  as  to  collection  of 
taxes.  A  oounty  treasurer,  as  to  justification 
in  levying  upon  property  for  the  non-payment  of 
taxes,  occupies  the  same  position  to  all  taxe.s, 
whether  general  or  special,  and  his  protection  is 
as  full  and  complete  in  the  collection  of -special  ns 
it  is  in  that  of  general  taxes,  in  reference  to 
the  illegality  or  irregularity  of  the  assessment. 
Oames  v.  Robb,  8  Iowa,  193. 

169.  Defense  in  action  on  bond.  That  the 
taxes  collected  by  a  county  treasurer,  and  not 
accounted  for  by  him,  were  illegally  assessed. 
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cannot  be  interposed  as  a  defense  in  an  action 
on  his  bond.  TJie  County  of  Mcthaska  r.  IngaUs 
et  al.,  14  Iowa,  170. 

150, Where  the  covenant  in  the  bond  of 

a  county  treasurer  bound  him  to  the  discharge 
of  all  duties  "  now  or  hereafter  required  of  his 
office  by  law,"  it  was  held,  that  the  sureties  on 
his  bond  were  liable  for  his  default  in  the  man- 
agement of  the  school  fund,  under  a  law  enacted 
after  the  execution  of  the  bond.  Ibid. 

161. partial  pa3nnent  of  taxes.  A  county 

treasurer  and  his  sureties  are  liable  on  his  bond 
for  moneys  received  by  him  from  tax  payers,  in 
partial  payment  of  taxes.  Warren  County  v. 
Ward  et  al.,  21  Iowa,  84. 

162.  The  ftdlnre  of  a  oounty  treamirer  to  pay 
over  and  aocount  to  the  county  or  State  for  the 
revenue  in  his  hands  is  the  "omission  of  an 
official  duty "  within  the  meaning  of  Revision, 
section  2740,  and  action  for  such  failure  must 
be  commenced  within  three  years  after  the 
cause  of  action  accrues,  or  it  will  be  barred  by 
statute.  State  v.  Dyer,  17  Iowa,  213  ;  Potoeeheik 
Co.  V.  Ogden,  7  Ibid.  176. 

163.  It  is  the  duty  of  the  county  treasurer 
to  account  for  fees  received  by  him  for  the 
certificates  of  the  purchase  of  lands  sold  for 
taxes,  under  Revision,  section  777.  T?ie  County 
of  Delaware  v.  Ghiffln,  17  Iowa,  168. 

164.  The  general  principle  rendering  a  mas- 
ter liable  for  the  tortious  acta  of  his  servant, 
committed  in  his  service,  does  not  apply  to  the 
wrongful  acts  of  the  officers  of  a  municipal  cor- 
poration, who  are  elected  for  a  definite  torm, 
during  which  they  are  restrained  and  governed 
only  by  the  statutes  which  prescribe  their 
duties,  —  which  statutes  by  presumption  of  law 
are  known  to,  and  by  the  exercise  of  a  reason- 
able diligence  may  be  practically  understood  by, 
every^  one  who  may  have  business  with  them. 
Estep  V.  Keokuk  County,  18  Iowa,  199. 

165.  A  county  is  not  liable  to  a  tax  payer  for 
moneys  fraudulently  collected  by  the  treasurer 
as  taxes,  and  appropriated  to  his  own  use.  Ibid. 

VIII.  Op  the  District  Attorney. 

166.  Oompenaation.  Under  the  6th  section, 
pp.  178, 179,  Revised  SUtutes  184.3.*  the  discre- 
tion of  the  commissioners  mupt  first  be  exer^ 


*  The  statute  provides  as  follows : 

^*  District  attorneys  shall  receive  compensation 
for  their  services  as  the  board  of  county  commls- 
slonerg,  in  their  respective  counties  shall,  from  time 


cised  before  any  proceeding  can  be  maintained, 
by  a  prosecuting  attorney,  against  a  board  of 
county  commissioners  for  compensation  for 
services  rendered  the  county.  As  to  whether, 
after  exercise  of  such  discretion,  an  appeal 
lies  to  the  district  court,  or  a  mandamus  may 
be  issued,  quere.  Bradford  v.  The  Board  of 
Commiesionere  of  Jackson  County,  Mor.  219. 

167.  Legal  incompatibility  of  the   office. 

The  offices  of  district  attorney,  and  of  captain 
in  the  volunteer  service  of  the  United  States 
are  not,  in  legal  contemplation,  incompatible  ; 
and  an  acceptance  of  a  commission  as  captain  in 
the  military  service,  did  not,  prior  to  the  enact- 
ment of  chapter  54  of  the  Laws  of  1862,  operate 
to  vacate  the  office  of  district  attorney,  of  which 
the  same  person  was  incumbent.  Bryan  v. 
CatteU,  15  Iowa,  538. 

168.  Power  to  appoint.  In  the  absence  of 
the  district  attorney,  the  district  court  may 
appoint  a  special  prosecutor  for  the  term.  Whits 
V.  Polk  County,  17  Iowa.  418. 

169.  Oompenaation.  When,  in  the  absence 
of  the  district  attorney,  a  special  prosecutor 
is  appointed,  by  the  court,  the  county  in  which 
the  appointment  is  made,  and  the  services  rend- 
ered, is  liable  for  his  compensation.  Ibid. 

170.  The  district  attorney  is  a  State,  and  not  a 
oounty  officer.  Ibid. 

171.  The  county  is  liable  for  the  compensation 
of  the  district  attorney,  only  as  prescribed  by 
statute,  to  the  extent  of  certain  fees  on  convic- 
tions. Ibid. 

172.  A  special  prosecutor,  appointed  by  the 
court  to  act  in  the  absence  of  the  district  attor- 
ney, should  not  receive  from  the  county  any 
other  or  greater  sum  than  the  district  attorney 
could  recover  for  the  same  services.  Ibid. 
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1.  Pleading.  In  an  action  against  a  county, 
on  coupons  which  constitute  a  part  of  certain 
bonds  issued  by  a  county  in  payment  of  sub- 
scription to  the  stock  of  a  railroad  company  ;  it 
is  not  necessary  to  set  out  in  the  petition,  the 
power  of  the  county,  lo  make  the  contract.  Bing 
V.  The  County  of  Johnson,  6  Iowa,  265. 

to  time,  deem  proper,  either  as  an  annual  salary  or 
by  making  payments  on  bills  for  services  rendered 
as  they  shall  Judge  beat. 
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2.  An  action  may  be  'maintained  against  a 
ooanty  upon  interest  coupons  issued  by  it,  with, 
out  setting  out,  in  the  petition,  the  bonds  to 
which  the  coupons  were  originally  attached. 
Ibid. 

3.  Ooonty  seaL  The  seal  of  the  county  is 
not  essential  to  the  validity  of  the  coupon,  or  to 
bind  the  county.  7&u2. 

4.  PresumptioiL  Where  interest  coupons, 
issued  by  a  county,  recognize  the  fact  that  they 
constitute  part  of,  and  belong  to,  certain  bonds, 
and  recite  that  they  are  given  for  the  interest 
becoming  due  upon  certain  bonds,  it  is  to  be 
presumed  that  the  bonds  were  correctly  issued 
by  the  county  judge,  and  are  under  the  county 
seal.  Ibid. 


OOURTa 

I.  Generally. 
II.  The  Supreme  Court. 

III.  The  District  Court. 

IV.  The  Circuit  Court. 


I.  Generally. 

1.  OolTeotlon  of  reoordjk  Where  the  record 
of  the  county  oourt  failed,  by  omission  of  the 
judge,  to  show  a  necessary  fact,  he  may  correct 
the  same  by  supplying  the  omitted  entry.  Oood- 
rich  V.  Conrad,  admr.,  28  Iowa,  298. 

2.  That  the  judge  by  whose  omission  the 
record  failed  to  show  such  fact,  no  longer 
remained  in  office,  but  was  succeeded  by  another, 
would  not  change  the  rule.  The  power  and 
duty  to  make  the  correction  resides  with  the 
court.  Ibid. 

3.  Nunc  pro  tunc  entry.  Nor  would  the  fact 
that  no  entries  whatever  were  made  respecting 
the  omitted  matters  deprive  the  court  of  the 
power  to  supply  the  omission,  on  the  ground 
that  this  would  not  be  the  correction  of  a  record, 
but  the  making  of  a  new  one.  Ibid. 

4.  The  records  of  the  district  court  are  under 
its  control,  and  an  erroneous  entry  therein,  of 
an  order  made  by  the  court,  may  be  corrected 
at  any  time  during  the  term  at  which  the  same 
was  made.  Bobbins  et  ux.  v.  Neal  et  al.,  10  lowat 
560.    See  Stockdale  v.  Johnson,  14  Il;>id.  178. 

6.  An  alteration  in  an  entry  in  the  records  of 
the  district  court  can  be  made  at  a  subsequent 
term,  only  to  correct  an  evident  mistake.     The 


State  of  Iowa  ex  rel.  Alderson  v.  Jones,  County 
Judge  et  al.,  11  Iowa,  11.  See  SJiepherd  v.  Br  en- 
ton,  15  Ibid.  84. 

6.  The  district  court  should  not  amend  its 
record  in  an  action  in  which  judgment  has  been 
rendered,  execution  issued  and  property  sold 
without  notice  to  the  proper  party.  McOlaugh, 
lin  V.  O'B^urke,  12  Iowa,  459. 

7.  The  omission  of  the  Judge  to  sign  the 
record  at  the  close  of  the  term  makes  no  differ- 
ence in  the  taking  effect  of  orders,  judg^unts, 
etc.,  under  section  2665,  Revision  of  1860  (§  177, 
Code  of  1878).  Cffare  v.  Leonard,  19  Iowa,  515. 

8.  Bnd  of  term.  A  term  of  court  fixed  in  a 
county  for  one  week,  commencing  on  Monday, 
will  expire  on  the  following  Saturday  night  at 
12  o'clock.    Davis  v.  Fish,  1  G.  Gr.  406. 

9.  TenitoriaL  The  courts  of  the  territory  of 
Iowa  are  not  considered  foreign  by  the  State 
courts ;  and  the  records  are  not  treated  as  foreign 
records.  Wright  v.  Marsh,  Lee  db  Delavan,  2  G. 
Gr.  94. 

la Jurisdiction.     The  territorial  district 

court  was  not  a  court  of  inferior  jurisdiction. 
It  was  invested  with  the  same  general  jurisdic- 
tion of  a  Federal  character  as  the  district  and 
circuit  courts  of  the  United  States,  and  with  the 
general  common-law  jurisdiction  of  the  State 
courts.  Ibid. 

11.  Judicial  notice.  Courts  should  know,  ex 
officio^  at  what  time  laws  take  effect.  Pierson 
V.  Batrd,  2  G.  Gr.  235. 

See  Evidence. 

12.  Special  term  of  district  conrt  The  act 
of  1889  authorizing  district  judges  to  hold  special 
terms  of  court  whenever  they  deem  it  necessary, 
was  not  repealed  by  subsequent  acts  passed  and 
fixed  to  change  the  time  for  holding  courts.  The 
8th  section  of  said  act  is  not  repugnant  to  the 
organic  law  nor  to  the  State  constitution  of  Iowa. 
Harriman  v.  The  State,  2  G.Gr.  270. 

13.  Notice  of  a  special  term  of  the  district 
oourt,  as  directed  by  the  act  of  1889,  was  not  an 
essential  prerequisite  to  confer  jurisdiction.  It 
will  be  presumed  that  the  notice  was  given, 
even  if  the  record  does  not  state  the  fact.  Ibid. 

14.  Change  of  term.  When  the  February 
term  of  court  was  commenced  under  an  act  in 
force  at  the  time,  and  when  a  new  act  took  effect 
on  the  third  day  of  the  term,  changing  the  time 
of  holding  court,  it  was  held,  that  a  decree  ren- 
dered at  the  term  of  the  court  after  the  new  act 
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took  effect,  is  valid.  Cla/re  v.  Glare,  4  Q.  Qp. 
411. 

16.  Self-ccnttitated  tribunals.  The  decision 
of  a  self-constituted  tribunal  should  not  be 
respected  by  judicial  tribunals  where  coercion 
has  been  used.  Goodenow  v.  Snyder,  8  G.  Gr. 
599. 

16.  Oity  court  of  Dubuque:  statute  oon- 
■trued.  Section  24  of  the  act  entitled  "  An  act  to 
incorporate  and  establish  the  citj  of  Dubuque/' 
approved  February  24th,  1847,  which  confers 
upon  justices  of  the  peace  within  the  city,  full 
power  and  authority,  and  by  which  it  is  made 
their  duty,  at  such  times  as  complaint  and  appli- 
cation shall  be  made  before  either  of  them,  to 
issue  all  needful  process  for  the  apprehension 
of  offenders  against  any  of  the  by-laws,  ordi- 
nances or  regulations  of  said  city,  and  to  hold  a 
court  for  the  trial  of  offenses,  does  not  create 
a  new  tribunal  or  jurisdiction.  It  only  gives  to  a 
tribunal  already  provided  for  and  recognized  by 
the  constitution,  and  known  at  common  law, 
power  to  punish  certain  offenses  which  before 
was  not  included  in  the  general  law.  T/is  City 
of  Dubuque  v.  Hebman,  1  Iowa,  444. 

17.  Times  of  holding:  statute  oonstrued. 
The  act  entitled  *'  An  act  fixing  the  terms  of  the 
district  court  in  the  third  judicial  district,'* 
approved  January  25th,  1855.  did  not  take  effect 
until  July  Ist,  1855,  and  the  first  ensuing  terms 
mentioned  in  section  8  of  that  act  were  those  to 
be  held  after  the  taking  effect  of  the  act. 
PUkey  V.  Cfleason,  1  Iowa,  522. 

18. the  term   of  the  district  court  in 

Davis  county,  held  on  the  second  Monday  in 
September,  as  provided  for  in  the  act  of  January 
22d,  1858,  was  properly  held.  Ibid. 

19.  Grade  of  courts.  The  legislature  is  lim- 
ited by  the  constitution,  in  the  establishment  of 
courts  to  those  that  are  inferior  to  the  district 
court.  HetheringtQTi  v.  Bissel  et  al.,  and  Baker  v. 
Bisselet  al,,  10  Iowa,  145 

20.  Sxchanges  by  Judges.  Section  1575,  of 
the  Code  of  1851,  which  authorizes  judges  of  the 
district  court  to  interchange  and  hold  each  others' 
courts,  is  not  inconsistent  with  the  constitution. 
iVie  State  of  loxjoa  v.  Stingley  and  McCormaek,  10 
Iowa,  488. 

21.  Jurisdiction.  Every  presumption  obtains 
in  favor  of  the  regularity  of  proceedings  in  a 
court  of  general  jurisdiction  ;  and  a  recital  in  a 
decree  in  a  foreclosure  proceeding  showing  the 


service  of  notice  by  publication  is  sufficient  to 
sustain  the  jurisdiction.  Suiter  v.  Thtmer  et  al., 
10  Iowa,  519  ;  Wright  v.  Marsh,  Lee  db  Delevan, 
2  G.  Gr.  94. 

22.  Proceedings  cannot  be  collaterally  imr 
peached.  Proceedings  of  courts  of  general  and 
superior  jurisdiction,  unless  upon  their  face 
manifestly  void,  for  want  of  jurisdiction,  cannot 
be  collaterally  impeached,  and  must  betaken  as 
conclusive.    Shawhan  v.  Lojfer,  24  Iowa,  21 7. 

23.  A  court  of  inferior  or  limited  Jurisdiction 
must  show,  in  its  records  or  in  its  judgment,  that 
it  has  jurisdiction  over  the  subject-matter  and 
the  parties.  If  it  in  any  way  appear  that  such 
a  court  has  jurisdiction,  it  will  be  inferred  that 
its  proceedings  were  regular.  Rowen  et  al.  v. 
Lamb,  4  G.  Gr.  468. 

24. When  exclusive  jurisdiction  of  any 

subject  is  conferred  by  law  upon  an  inferior 
court,  and  it  has  acquired  jurisdiction  of  the 
subject  matter  in  the  manner  prescribed  by  law, 
every  presumption  thereafter  is  in  favor  of  the 
validity  of  its  proceedings,  and  objections  to 
irregularity  in  its  action  can  be  taken  only  on 
appeal  or  by  certiorari.  The  State  of  Iowa  v. 
Berry,  12  Iowa,  58. 

26.  If   the    jurisdiction  of   an  inferior 

court  sufficiently  appears,  its  judgments  and 
decrees  stand  upon  the  same  footing  as  those  of 
superior  courts.  Shawhan  v.  Loffer,  24  Iowa, 
219 ;  Pursely  v.  Hayes,  22  Ibid.  11 ;  Cooper  v. 
Sunderland,  8  Ibid.  125 ;  and  see  title  Jurisdic- 
tion, po9t. 

26.  Hie  Judge  cannot  delegate  his  power  to 
another,  nor  can  a  person  be  authorized  to  act 
as  j  udge  by  agreement  of  the  parties  to  a  suit. 
Wright  v.  Boon,  2  G.  Gr.  458. 

27.  Judge  who  has  been  of  counseL  A  decree 
in  a  chancery  cause  may,  with  the  consent  of 
the  parties,  be  rendered  by  a  judge  of  the  dis- 
trict court  who  has  been  of  counsel  therein. 
Jewett  and  Lovefoy  v.  Miller  and  FuUer,  12 
Iowa,  85. 

28.  Oonflioting  terms  of  court  Wliere  the 
record  shows  that  a  judgment  was  rendered  by 
the  district  court  of  one  county  three  days  after 
the  commencement  of  the  term  in  another 
county,  in  the  same  district,  as  fixed  by  statute, 
it  was  held  that  the  jurisdiction  of  the  court 
would  be  presumed,  though  it  did  not  appear 
affirmatively  of  record  that  the  term,  as  fixed  by 
law,  had  been  adjourned.  Weaver  v.  CooUdge, 
16  Iowa,  244. 
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29. 


Where  a  trial  of   a  cause  is  com- 


menced in  a  term  with  the  bona  fide  expectation 
that  it  will  he  concluded  hefore  the  day  shall 
arrive  when  the  j  udge  is  directed,  but  not  im- 
perativelj  required  by  law,  to  hold  court  in 
another  county,  he  may  remain,  conclude  the 
trial  of  that  case,  receive  the  verdict  and  pass 
judgment,  even  though  this  may  happen  to  be 
done  on  a  day,  or  at  a  time,  -  when  regularly  he 
would  be  holding  court  in  another  county. 
Whether  he  may  appoint  a  special  term  at  a  day 
fixed  bylaw  for  regular  term  in  another  county, 
quere  f  Davis  v.  Fish,  1  G.  Gr.  406,  and  Grable 
V.  The  State,  2  Ibid.  659,  doubted  ;  The  State  of 
Iowa  V.  Knight,  19  Iowa,  94. 

II.  The  Supbeme  Goubt. 

30.  JurisdiotioiL  The  jurisdiction  of  the 
supreme  court  can  only  be  taken  away  by  ex- 
press words  of  repeal  or  irresistible  implica- 
tion.   Hummer  v.  Hummer,  3  G..  Gr.  42. 

31.  The  supreme  court  is  not  authozized  to 
grant  an  ipjunotion  upon  original  petition  ;  but 
each  judge  of  that  court,  in  his  separate  capa- 
city, is  empowered  to  grant  injunctions.  Reed 
v.  Murphy  &  Burke,  2  G.  Gr.  568. 

32.  It  has  no  original  Juriadiotion,  either  at 
law  or  in  equity  ;  it  can  only  review  and  correct 
those  proceedings  which  have  been  passed  upon 
by  the  court  below.  Pawell  v.  SpauXding,  8  G. 
Gr.  417;  Perkins  v.  Testerment,  3  Ibid.  207. 

33.  The  law  and  equity  Jurisdiction  of  the 
supreme  court  should  be  kept  distinct  under 
the  Constitution.  Law  and  equity  cannot  be 
blended  in  the  same  action.  Cooper  v.  Arm- 
strong, 3  G.  Gr.  120. 

34.  In  order  to  give  the  supreme  court  Jnria- 
diotion  over  an  appellee,  he  must  be  served 
with  notice,  in  some  manner,  and  this  service  is 
as  essential  to  give  jurisdiction,  where  there  is 
no  voluntary  appearance,  as  it  is  in  the  distrcit 
court.    McCleUan  v.  McCUUan,  2  Iowa,  312. 

•   36. in  case  of   non-residence.     When 

the  judgment  is  against  the  plaintiff  in  the  court 
below,  in  cases  where  there  has  been  no  per- 
sonal service  on  defendant,  and  no  appearance 
made  by  him,  and  his  residence  is  still  unknown, 
the  Code  provides  no  method  for  giving  notice 
of  appeal.  Ibid, 

36.  The  Code  (sections  1589, 1890),  gives  the 
supreme  court  power  to  make  rules  to  meet 
a  case  of  this  kind,  and  the  supreme  court 
followed  the  mode   provided  for  bringing  a 


party  into  the  district  court.  The  apf^ellant  must 
have  an  appeal  notice  returned  "  not  found  pub- 
lished "  in  a  newspaper,  to  be  determined  by  the 
clerk  of  the  district  court  where  the  action  was 
oommenced — which  publication  must  be  for 
four  successive  weeks,  the  last  publication  to  be 
at  least  fifteen  days  prior  to  the  commencement 
of  the  term  at  which  the  appeal  is  to  be  heard. 
The  same  proof  and  affidavit  will  be  required, 
as  is  provided  in  similar  cases  in  the  district 
court,  by  section  1826  of  the  Code  of  1851. 
lUd, 

37.  If  the  appellee  is  a  non-resident,  and  has 
an  agent  or  attorney  within  the  State,  the  notice 
should  be  given  to  him,  instead  of  by  publica- 
tion.   Zeigler  v.  Vanee,  3  Iowa,  528. 

38.  Where  a  principle  has  been  recognised 
by  the  supreme  court,  it  should  not  be  over- 
ruled, unless  it  is  palpably  wrong,  or  has  been 
changed  by  legislative  enactment.  Lemp  y. 
Hastings,  4  G.  Gr.  448. 

39.  Where  one  of  the  Judges  is  disqualified 
from  taking  a  part  in  the  determination  of 
a  cause,  from  interest,  consanguinity,  or  other- 
wise, and  the  decision  of  the  court  below 
stands  affirmed,  by  reason  of  a  division  of  opin- 
ion between  the  other  two  judges,  the  judgment 
does  not  differ  from  that  pronounced  in  any 
other  case,  or  in  those  cases  in  which  there 
is  a  concurrence  of  the  tribunal  in  granting  or 
refusing  the  remedy  sought.  Whether  the 
j  udgment  pronounced  shall  be  the  result  of  con- 
currence or  non-concurrence,  the  sentence  which 
follows  is  that  of  the  law,  and  is  alike  under 
the  control  of  the  court  during  the  term  at 
which  it  is  rendered,  and,  in*  either  case,  the 
court  may  grant  a  rehearing.  Zeigler  v.  Vance, 
3  Iowa,  528. 

40.  A  petition  for  rehearing  should  not  be 
favored  by  the  supreme  court,  unless  applied 
for  at  the  time  the  judgment  was  rendered. 
Emerson  etal.  v.  Tomlinson,  4  G.  Gr.  398. 

41.  After  rights  are  vested,  under  a  decision 
of  the  supreme  court,  no  discretionary  power 
can  be  exercised  by  that  court  to  change  or  set 
aside  such  decision.  Ibid. 

42.  Under  the  rules  of  the  supreme  court,  on 
applications  for  a  rehearing,  the  opposite  party 
has  no  hearing;  and  after  a  rehearing  is 
granted,  such  party  is  entitled  to  a  reasonable 
time  in  which  to  prepare  for  the  re-argument, 
after  being  notified  of  the  rehearing.   Zeigler  v. 

Vanee^  supra. 
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TJie  State  v.  Knighty  19  Iowa,  94,  wlierein  it  is 
held  that  if  a  case  commenced  in  good  faith 
during  the  term  be  not  finished,  the  judge  may 
remain  until  the  trial  be  concluded,  though  it 
encroach  upon  time  allowed  bj  law  to  another 
county.    See  § ,  ante. 

71.  Pro  tem.  Judge.  A  district  judge  cannot 
delegate  his  official  authority  to  another,  nor 
adopt  the  acts  of  an  attorney  upon  the  bench 
as  the  judicial  acts  of  the  court ;  nor  can  such 
authority  be  conferred  by  an  agreement  of  the 
parties  to  the  suit.  Michales  v,  Hiiie,  3  G.  Gr. 
470. 

72.  Consent  of  parties  cannot  authorize  a 
person,  not  a  judge  of  the  district  court,  to  act 
in  that  capacity.    Petty  v.  DuraUy  4  G.  Gr.  104. 

73.  Substituted  Judge.  Where  the  record 
shows  that  any  other  person  than  the  judge  de 
jure  decided  the  cause  in  the  district  court,  the 
judgment  should  be  reversed.  Winche^r  v. 
^yre«,  4  G.Gr.  104. 

7^  Judge  oaxinot  act  as  attorney.  The  judge 
of  the  district  court  cannot  act  as  attorney  in  a 
case  pending  before  that  court.  Wright  v.  Boonet 
2  G.  Gr.  458. 

76.  Oonstitutionallaw.  Section  1797*  of  the 
Code  of  1851  is  unconstitutional,  so  far  as  it 
authorizes  any  person,  not  in  reality  a  district 
judge,  to  act  in  that  capacity  with  altthe  powers 
of  the  court.     Winchegter  v.  Ayres,  4  G.  Gr.  104. 

76.  Swamp-lands.  In  cases  of  contested 
claims  to  swamp  or  overflowed  lands,  arising 
under  sections  10  and  12  of  the  act  of  January 
25, 1853,  entitled  "An  act  to  prevent  trespass  or 
waste  on  swamp  or  other  lands  in  the  State  of 
Iowa,  and  for  other  purposes,"  the  jurisdiction 
of  the  district  court  is  appellate  and  not  original. 
Lampson  v.  Platte  1  Iowa,  556. 

77.  Speoial  terms.  The  General  Assembly 
passed  an  act,  which  was  approved  January  19, 
1858,  repealing  so  much  of  the  provisions  of  a 
former  statute  as  required  a  term  of  the  district 
court  to  be  held  at  Keokuk,  in  Lee  county,  on 
the  second  Monday  in  February,  1858,  and  pro- 
viding that  all  actions,  indictments,  etc.,  should 
be  returnable  to,  and  valid  at,  the  September 
term  of  said  court;  and  when  the  legislature 
subsequently  passed  another  act,  which  was 
approved  on  the  23d  of  March,  1858.  which  pro- 
vided that  it  is  made  the  duty  of  the  judge  of 

*  Sec.  1797.  By  the  consent  of  the  court  and.  parties, 
any  person  mav  be  selected  to  act  as  Judiare  for  ttie  trial 
of  any  particular  cause  or  question,  and  while  thus 


the  district  court  to  hold  a  special  term  of  said 
court  in  Keokuk,  in  Lee  county,  at  such  time  as 
he  may  deem  expedient,  between  the  1st  day 
of  April  and  the  1st  day  of  July,  1858,  for  the 
trial  of  criminals,  and  for  that  purpose  alone  ; 
and  when,  in  pursuance  of  the  latter  statute,  a 
special  term  of  the  district  court  was  held,  in 
May,  1858,  it  was  Jield,  that  a  party  indicted  for 
a  criminal  offense,  at  the  September  term,  1857, 
was  subject  to  trial  at  said  special  term ;  and 
the  act  of  January  19,  1858,  did  not  continue 
the  cause  until  the  September  term,  1858,  of  the 
said  district  court.  Ths  State  of  Iowa  v.  Moran, 
7  Iowa,  236. 

78.  It  was  the  intention  of  the  legislature  in 
passing  the  act  entitled  "  An  act  to  authorize 
the  holding  a  special  term  of  the  district  court 
in  Keokuk,  Lee  county,  Iowa,  for  the  purpose 
of  trying  criminals,"  approved  March  23, 1858, 
that  a  term  of  the  district  court  should  be  held 
for  the  transaction  of  criminal  business,  in  con- 
tradistinction to  a  term  for  the  transaction  of 
civil  and  chancery  business.  The  State  of  lotoa 
V.  I^ash  4k  Redout,  7  Iowa,  347. 

79.  The  word  "  trial,"  in  the  first  section  of 
the  act  to  authorize  the  holding  a  special  term 
of  the  district  court  in  the  city  of  Keokuk,  Lee 
county,  Iowa,  for  the  purpose  of  trying  crimi- 
nals, approved  March  23,  1858,  is  used  in  its 
general  and  enlarged  sense,  and  includes  as 
well  the  finding  of  an  indictment  against  a 
criminal,  as  the  proceedings  of  the  court  had 
after  the  issue  had  been  determined,  and  a  ver- 
dict of  the  j  ury  rendered.  When  the  legislature 
gives  to  a  court  the  power  to  try,  it  confers  every 
other  power  necessary  and  proper  for  the  accom- 
plishment of  the  object  proposed.  Ibid. 

80. postponement  of  special  term.  When 

at  the  regular  term  of  the  district  court,  a  special 
term  was  ordered  to  be  held  at  a  future  day 
fixed,  which  special  term  was  postponed  by  thn 
clerk,  on  the  written  order  of  the  judge  and  in 
vacation,  it  was  held,  that  the  postponenient  was 
regular  under  section  1583  of  the  Code  of  1851. 
The  State  of  Iowa  v.  BaUenger,  10  Iowa,  358. 

81. indictment.    A  special  term  of  the 

district  court  of  one  county  was  ordered  for  the 
30th  day  of  November,  which  was  the  day  fixed 
by  statute  for  a  regular  term  of  the  court  in 
another  county  in  the  same  district.    The  special 

acting  he  shall  possess  aH  the  powers  of  the  district 
court. 
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term  was  adjourned  to  the  14th  of  the  succeeding 
month.  HMf  that  an  indictment  found  thereat, 
to  which  a  grand  jury  was  returned,  was  not 
invalid,  on  the  ground  that  it  was  not  found  at 
a  legal  term  of  the  court.  Tfie  State  v.  Clark, 
30  Iowa.  168. 

82.  Power  to  adopt  and  enforce  rules.  It  is 
competent  for  the  district  court  to  adopt  and 
enforce  a  rule  limiting  the  right  of  witnesses, 
subpoenaed  and  attending  court  in  several  cases 
at  the  same  time,  to  fees  for  mileage  and  attend- 
ance in  one  case  onlj.  Such  a  rule  is  "  consistent 
with  law,"  within  the  meaning  of  section  2680  * 
of  the  Revision.  Miller,  J.,  dissenting.  Meffert 
V.  The  Dubuque,  B.  da  M,  R.  B.  Co.,  34  Iowa,  430. 

83.  Rules  of  practice  of  the  district  court 
should  be  adopted  of  record.  It  is  the  better  and 
safer  course  that  they  be  spread  on  the  records, 
or  if  not,  they  should  be  filed  in  the  clerk's  office. 
But  if  adopted  and  published,  made  known,  they 
may  be  enforced  before  actual  filing.  State  v. 
Endey,  etc.,  10  Iowa,  149. 

84.  The  court  has  power  to  make  a  rule 
requiring  a  recognizance  as  a  condition  to  grant- 
ing a  change  of  venue.  And  to  vacate  such 
order  in  case  the  recognizance  is  not  filed  within 
a  specified  time.  Ifnd. 

86.  Parties  cannot  rely  on  a  rule  of  court 
which  has  been  rescinded,  though  the  rescind- 
ing order  has  not  been  entered  upon  the  records 
of  the  court,  it  having  been  declared  in  open 
court  and  acted  on.    State  v.  CHMicky  10  Iowa,  98. 

86.  The  rules  of  the  district  court  will  not  be 
judicially  noticed  by  the  supreme  court.  Lyon 
V.  Byington,  7  Iowa,  422;  Horseman  v.  Tod- 
hu7Uer,  12  Ibid.  230. 

IV.  The  Circuit  Court. 

87.  Equitable  Jurisdiction:  foreclosure  of 
mortgagee.  While  the  circuit  court  has  j  urisdic- 
tion  in  cases  for  the  foreclosure  of  mortgages,  it 
is  limited  to  those  cases  which  are  triable  by  the 

♦The  follow! UK  are  the  provisions  of  the  Re- 
vifliou  of  I860  respecting  the  adoption  and  en- 
forcement of  rules  by  the  district  court.  They 
are  reprinted  as  section  180,  Code  of  1878; 

8bc.  2679.  The  district  court  of  any  county  may 
provide  by  seneral  rule,  that  In  actions  brought,  or 
to  be  broufrbt,  in  sucii  court,  the  time  of  fllTnf;  an 
answer,  reply,  demurrer  or  motion,  shall  be  other 
than  that  provided  in  this  Code,  and  such  other 
rules  as  may  be  necessary  to  the  end  that  in  those 
counties,  where  the  same  seems  to  such  court  desir- 
able, Issues  may  be  made  up  in  vacation. 

Sbc.  3880.  The  said  courts  may  adopt  also  such 
other  rules  as  they  mav  deem  expedient,  consistent 
with  law,  and  may  revise  the  same  as  often  as  they 
think  expedient. 

Sbc.  2681.  The  prime  object  of  such  rules  shall  be 
to  carry  out  the  purposes  of  the  statute,  to  preserve. 


second  method  of  trying  equitable  causes  ;  and 
where  equitable  relief  is  sought,  in  respect  to  a 
matter  preliminary  to  the  foreclosure,  as  the  can- 
cellation of  an  entry  of  satisfaction  claimed  to 
have  been  made  through  mistake,  the  case  be- 
comes one  of  purely  equitable  cognizance,  triable 
by  the  first  method,  of  which  the  circuit  court 
has  not  jurisdiction.  Maily  v.  Molly y  31  Iowa,  60. 
88.  While  the  circuit  court,  under  section  4, 
chapter  86,  Laws  Twelfth  General  Assembly,  is 
invested  with  the  same  power  as  the  district 
court  to  try  and  determine  such  equitable  issues 
in  an  action  as  arise  under  or  are  presented  by 
the  answer,  it  has  not  jurisdiction  in  respect  to 
matters  of  equitable  cognizance,  tendered  by, 
or  presented  in,  the  petition,  except  in  foreclo- 
sure cases.  Walker  v.  Kynett  et  al.,  32  Iowa,  524. 
.  89.  The  rule  above  stated,  respecting  the 
chancery  powers  of  the  circuit  court,  applies  as 
well  to  cases  arising  on  contracts  for  sales  of 
land,  as  to  other  cases.  Ibid. 

90.  This  rule  has  since  been  changed  by 
statute  (chap.  22,  acts  14th  General  Assembly  f), 
conferring  concurrent  chancery  jurisdiction  on 
the  circuit  court  with  the  district  court. 

91.  Mandamus.  The  circuit  court  has  juris- 
diction in  mandamus  proceedings,  a  proceeding 
of  this  character  hemgheld  to  be  a  "  civil  action 
at  law  "  within  the  meaning  of  section  4,  act  of 
April  3,  1868.  Brown  v.  Crego,  treasurer,  29 
Iowa,  321. 

92.  Bastardy  proceedings.  The  State  v.  Cook, 
31  Iowa,  519,  holding  that  the  circuit  court  has 
jurisdiction  of  bastardy  proceedings,  followed. 
Montgomery  County  v.  Oorman,  34  Iowa,  442. 

93.  Rules:  practice.  The  circuit  court  has 
power  to  prescribe  and  enforce  a  rule  to  the 
effect  that  if  the  appellant,  in  an  appeal  from  a 
judgment  of  a  justice,  fails  to  have  filed  a  tran- 
script by  the  second  day  of  the  term,  that  then 
the  appellee  may  file  such  transcript  and  the 

as  far  as  is  consistent  with  law,  the  substance  of 
previous  remedies,  dispensinfr  with  all  needless 
forms  with  the  view  of  arriving  at  the  prompt  at- 
tainment of  justice. 

+  The  following  provision  of  chapter  22,  acts 
14th  General  Assembly,  referred  to  is  reprinted 
as  section  162,  Code  of  1873: 

'*The  circuit  court  shall  have  and  exercise  concur- 
rent Jurisdiction  with  the  district  court  in  all  civil 
actions  and  special  proceedinfrs,  but  shall  not  have 
criminal  Jurisdiction.  And  each  of  said  Judfres. 
when  elected  and  qualified,  shall  have  and  exercise 
the  same  power  and  Jurisdiction  in  all  civil  matters 
as  is  now  or  may  hereafter  be  exercised  by  any  dis- 
trict Judfre  in  this  State,  and  nhall  reoolvu  the  same 
salary.  The  jurisdiction  in  probate  business  shall 
not  be  affected  by  this  act.** 
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appeal  bond,  and  have  the  judgment  of  the  jus- 
tice affirmed  against  the  appellant  and  his 
sureties.    Finders  v.  Tagert  29  Iowa,  468. 

94.  The  filing  contemplated  by  such  a  rule  is 
not  effected  by  delivering  the  transcript  to  the 
clerk,  without  payment  or  security  of  the  filing 
fee.  lUd. 

See  County,  sub-title  Thb  CJouirrY  Coubt; 

EqUITT  ;  JUBTICB  OF  THB  PSACB ;  JUKISDICTIOK. 


OOVBNANT. 

See  CONTBTANCB. 


ORIMZNAI.  OONVERSATION. 

1.  Defense:  oondonation.  Cohabitation  by 
the  husband  with  the  wife,  after  knowledge  of 
her  adultery,  operates  as  a  forgiveness  of  her 
wrong,  but  constitutes  no  defense  to  an  action 
against  her  seducer  for  damages.  Verho^f  v. 
Van  Houwerdengen,  21  Iowa,  421. 

2.  Bvidenoe;  damages.  In  an  action  for 
crim.  con.,  evidence  of  acts  showing  a  want  of 
chastity  in  plaintiff 's  wife  before  marriage  can 
only  be  considered  by  the  jury  in  mitigation  of 
damages.  And,  in  this  connection,  it  is  proper 
for  the  jury  to  consider  evidence  tending  to  show 
that  the  defendant  was  the  father  of  the  child, 
and  that  her  unchaste  acts  were  confined  to  him. 
Conway  v.  NicoU,  34  Iowa,  588. 

3. deolarationji  of  wife.    In  an  action 

of  crim,  eon.,  the  defendant  propounded  to  one  of 
his  witnesses  this  question :  '*  Have  you  heard 
complaints  from  plaintiff's  wife,  prior  to  March, 
1863,  in  respect  to  plaintiff's  refusing  and 
neglecting  to  support  her,  and,  if  so,  state  what 
she  said."  Held,  that  there  was  not  sufficient 
point  or  definiteness  in  the  question  to  justify 
the  reversal  of  the  judgment,  on  the  ground  of 
its  rejection,  especially  when  the  witness  was 
afterward  allowed  to  state  that  to  be  true,  in 
fact,  of  which  it  was  proposed  to  show  the  wife 
had  made  complaint.  KUburn  v.  Mullen,  22 
Iowa,  498. 

4. statute  of  limitations.    In  an  action 

for  criminal  conversation  with  plaintiff's  wife, 
at  a  time  named  within  the  statutory  period  of 
limitation  for  such  actions,  evidence  of  prior 
acts  of  adulterous  intercourse,  upon  which  the 
statute  has  run,  is  admissible,  for  the  purpose 
of  showing  the  intimate  relations  of  the  parties. 


and  of  corroborating  the  evidence  introduced  to 
establish  the  illicit  act  which  is  within  the 
statute,  and  upon  which  a  recovery  is  sought. 
Conway  v.  NieoU,  34  Iowa,  588. 


ORXBOINAI.  LAW. 

I.  Gbnbrallt,  298. 

II.  JUBISDICTION,  294. 

III.  Graitd  Jury, 

a.  Sdeeting  and  ifnpaneling  grand  jury,  296. 

b.  Challenging  grand  jury,  297. 

c.  DiequcUiflecUion  of  grand  jurors,  299. 

d.  Swearing  grand  jury,  299. 

0.  Reorganization  of  grand  jury,  800. 
/.  Conduct  of  grand  jury,  800. 

rV.   ISDICTMBNT. 

(1)  Indorsement  and  caption,  800. 

(2)  rif?M,801. 
(8)  Place,  801. 

(4)  Misnomer,  801. 

(6)  Person  injured,  802. 

(6)  Duplicity,  302. 

(7)  Technical  words,  808. 

(8)  Setting  aside  indictment,  804. 

(9)  WaiwrofdefecU,^0^, 

(10)  Formal  parts,  804. 

(11)  Indictments  in  particular  cases,  805. 

a.  AssauU :  assault  and  battery,  805. 

b.  Assault  with  intent,  etc.,  805. 

c.  Ai*son,^Xi^. 

d.  Bigamy,  806. 

e.  Burglary,  ^SX^. 
/.  Conspiracy,  806. 

g.  Embezzlement,  807. 
A.  False  pretenses,  d(yt. 
i.  False  imprisonment,  807. 
j.  Forgery,  ^m, 
k.  Oaming,  808. 

1.  Gambling  ?iouses,dlOS. 
m.  Illegal  voting,  808. 

n.  Larceny,  809. 

0,  Lewdness,  909. 
p.  Murder,  809. 
q.  Malicious  injury,  811. 
r.  Nuisance :  intoxicating  liquors,  811. 
s.  Official  misconduct,  318. 

*.  Perjury,  813. 

u.  Rape,  314. 

V.  Resisting  officers,  314. 

w.  Uttering  counterfeit  biUs  and  coin,  815. 

jt.  WiOful  trespass,  S15. 
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v.  Abraionment;  Demurrer,  ai^d  Plea. 
a.  Arraignment,  315. 
&.  Demurrer,  315. 
<5.  Plea,  816. 
d,  WUhdraioal  of  plea,  316. 

VI.  Defenses. 

a.  Aliln^SM. 

b.  Fcyrmer  conviction  and  acquittal,  317. 

c.  Insanity,  818. 

d.  Intoxication,  318. 

e.  Justification,  319. 

/.  Once  in  jeopardy,  819. 
g.  Provocation,  820, 
h,  8df -defense,  821. 

VII.  Trial,  Judgment,  etc. 
a.  Thetrial,^%, 

J.  Perjurors,  824. 

«.  GkaUcnging  the  panel,  824. 

rf.  Challenging  jurors, 

(1)  jPbr  cawM,  324. 

(2)  Peremptory  challenges,  325. 

0.  Swearing  the  jury,  326. 

/.  Power  of  court  to  direct  acquittal,  826. 
flr.  Province  and  duty  of  the  jury,  826. 
A.  Separation  and  discharge  of  jury,  827. 
t*.  (7<?7ulti4^  of  jury,  827. 
j.   r«'duj^328. 

ifc.  Waiver  of  defects  after  verdict,  828. 
^  Conviction,  judgment,  and  fine,  329. 
m.  Dismissal  of  prosecution,  381. 

VIII.  Evidence. 

a.  Competency  of  evidence  generally,  831. 
&.  TFi^n^MM,  indorsement  on,  indictments,  332. 
e.  Witnesses,  their  competency,  etc,  383. 

d.  Evidence  of  experts,  341. 

e.  Examination  of  witnesses :  their  rights  and 
privileges,  835. 

/.  Notice  of  introduction  of  witness,  887. 

g.  Acts  and  declarations,  887. 

h.  Dying  deda/ratUms,  340. 

t.  Depositions,^!. 

j.  Demurrer  to  evidence,  841. 

k.  Confessions,  842. 

1,  Corpus  delicti,  842. 

m.  Evidence  of  character,  842. 
IV.  Corroboration  of  accomplices,  342. 
0.  Rebutting  testimony,  343. 
p.  Presumptions,  843. 
y.  Variance  in  proof,  344. 
r.  Trei;^A^<^6t?u20/2(^,  345. 
».  Evidence  in  particular  eases,  846. 
IZ.  Specific  Offenses. 
a.  Abortion,  351. 


6.  Adultery,  852. 

r.  ^r«(m,  852. 

d.  Assault :  assault  and  battery,  853. 

6.  Assault  with  intent  to  commit  great  bodily 

injury,  854. 
/.  Assault  with  intent  to  commit  murder,  354. 
g.  Assault  with  intent  to  commit  rape,  854. 
h.  Assisting  prisoner  to  escape,  855. 
t.  Burglary,  855. 

j.  Concealing  stolen  property,  855. 
k.  Counterfeiting,  355. 
U  Conspiracy,  355. 
m.  Enticing  away  fe/malee,  856. 
n.  Embezzlement,  856. 
o.  Extortion:  malieious  threats, dSti. 
p.  False  pretenses,  856. 
g.  Forgery,  857. 
r.  Gaming,  358. 
«.  Illegal  voting,  858. 
«.  /n<:««^,  858. 
tt.  Larceny,  859. 
D.  ZetM2nM»,  860. 
10.  Jfo^teum^  tnwcA^/;  860. 
a;.  Manslaughter,  361 
y.  ifurder  in  first  degree,  362. 
8.  itft^rdtfr  t7i  «ec<»iu2  degree,  864. 

1.  Disorderly  houses,  365. 

2.  GamiUng  houses,  865. 

8.  Leasing  houses  for  purposes  of  pros 
tilution,  865. 

4.  Obstruction  of  highways,  dOS, 

5.  iSn^  of  intoxicating  liquors^  866. 
W.  Perjury,  867. 

60.  i&ip«,  368. 
dd.  Reeitiing  officers,  368. 
M.  i2i0^,  369. 
jgr.  Seduction,  869. 
^^.  Security  to  keep  the  peace,  870. 
AA.  Sodomy,  871. 
u.  Uttering  counterfeit  bills  and  coin,  871. 

X.  Proceedings  before  Magistrates. 

a.  in/brma<t<m«,  871.       "^^  s^jt^z  ""^r' 

&.  Power  of  magistrates,  371. 

c.  Practice,  872. 
See  titles  Appeal  ;  New  Trial  ;  Practice 
ON  Appeal  ;  Venue. 


iJUm^ 


I.  Generally. 

1.   No    common-law    oflfonses     in    Iowa. 

There  are  do  oommon-law  offenses  in  Iowa  ;  no 
panishable  criqies  except  those  made  so  bj  stat- 
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ate ;  bat  the  common  law  will  be  resorted  to 
for  definitions  and  explanatory  principles.  Estes 
V.  Carter,  10  Iowa,  400 ;  T?ie  State  of  Iowa  v. 
Twogoodt  7  Ibid.  252;  and  see  remarks  of 
Cole,  J.,  in  The  State  v.  Both,  17  Ibid.  336. 

2.  Oriminal  oaoBee:  under  whose  oontroL 
A  criminal  caase  is  under  the  control  of  the  dis- 
trict attorney  an  til  the  supreme  court  acquires 
jurisdiction,  after  which  it  is  under  the  sole 
control  of  the  attorney-general.  TTie  State  of 
Jowa  y.  Fleming y  13  Iowa,  448. 

3.  Oonfinement  of  prisoner.  A  prisoner, 
after  being  indicted  for  murder,  may  proper] y 
be  ordered  to  be  confined  in  the  State  penitenti- 
ary for  safe  keeping  before  trial,  instead  of  in  the 
county  jail.     The  State  v.  Porter ,  34  Iowa,  131. 

4.  Presence  at  oommijudon  of  offense.  The 
mere  fact  that  a  person  was  in  company  with 
another,  at  the  time  of  the  commission  of  an 
offense  by  him,  will  not  render  the  former 
guilty  ;  his  participation  must,  in  some  manner, 
be  shown.     Th^  State  v.  Farr,  83  Iowa,  553. 

6.  Fugitives  from  Justice.  Chapter  191  of  the 
Revision,  providing  for  the  arrest  and  surrender 
of  fugitives  from  justice,  contemplates  that  a 
charge  of  the  crime  against  the  person  to  be 
arrested  and  delivered  up  must  be  made  in  the 
State  where  the  offense  was  committed,  in  the 
form  of  an  indictment,  information  or  other 
accusation  known  to  the  law  of  such  State, 
before  some  court,  ma^strate  or  officer  thereof. 
The  State  v.  Hufford  et  al.,  28  Iowa,  391. 

6.  Right  of  self-defense.  At  common  law,  a 
party  may  repel  force  by  force,  in  the  defense  of 
his  person  or  property,  against  one  who  mani- 
festly intends,  by  violence  or  stirprise,  to  com- 
mit a  felony  against  either ;  and,  if  necessary, 
he  may  take  life  in  the  defense  of  his  person  or 
property.  But  if  the  assault  is  not  felonious, 
and  there  is  no  reason  for  the  belief  of  imminent 
danger,  he  is  not  justified  in  the  use  of  a  deadly 
weapon,  in  a  deadly  manner.  This  rule  of  law 
is  not  changed  by  sections  4442  and  4443  of  the 
Revision  of  1860.  The  State  v.  EenTiedy,  20  Iowa, 
569  ;  re-affirming  27mj  State  v.  TIu}mp8on,9  Ibid. 
188;  and  see  Tfie  State  v.  Benham,^  Ibid.  154, 
and  sub-title.  Defenses,  herein. 

II.  Jurisdiction. 

7.  Jurisdiction :  venue.  If  a  criminal  act  has 
been  committed  in  one  county  and  consummated 
in  another,  the  offender  may  be  indicted  in  either 
county,     yash  v.  The  State,  2  G.  Gr.  286. 


8.  Where  a  mortal  blow  was  inflicted  in 
Scott,  from  which  death  took  place  in  Muscatine 
county,  it  was  held,  that  the  latter  county  had 
jurisdiction.  Ibid. 

9.  The  statute  which  provides  that  "  when  a 
person  shall  commit  an  offense  on  board  of  any 
vessel  or  float,  he  may  be  indicted  for  the  same 
in  any  county,  through  any  part  of  which  such 
vessel  or  float  may  have  paHsed  on  that  trip  or 
voyage,"  is  not  confined  to  that  part  of  the  trip 
or  voyage  which  had  been  performed  before  the 
offense  was  committed,  but  it  extends  to  the 
entire  trip.  Ibid. 

10.  Magistrates  have  no  Juxisdiction  to  try  a 
party  solemnizing  a  marriage  without  a  licenjM. 

Under  chapter  85  of  the  Code  of  1851,  a  justice 
of  the  peace  possesses  no  jurisdiction  to  hear 
and  determine  a  complaint,  charging  a  party 
with  solemnizing  a  marriage  without  a  license. 
WhUe  V.  The  State  of  Iowa,  4  Iowa,  449. 

11.  The  marriage  of  persons,  without  their 
having  obtained  a  license,  is  to  be  dealt  with  as 
a  misdemeanor,  and  in  no  other  manner.  Ibid. 

12.  When  Jurisdiction  cannot   be  upheld. 

A.lthough  the  time  laid  in  an  indictment  is  not 
material,  and  need  not  be  proved  as  laid,  yet 
where  the  defendant  pleads  guilty  to  the  offense 
alleged,  the  fact  that  the  State  was  not  confined 
t^  the  exact  time  laid  in  the  indictment,  and 
might  have  proved  that  the  offense  was  com- 
mitted at  a  prior  date,  cannot  operate  to  uphold 
the  jurisdiction  of  the  district  court,  not  other- 
wise shown  by  the  record.  The  State  of  Iowa  v. 
BoUet,  6  Iowa,  535. 

13.  Jurisdiction  in  indictments  for  selling 
intoxicating  liquors.  Where  an  indictment 
charged  the  defendant  with  unlawfully  selling 
intoxicating  liquors,  by  the  glass  or  dram, 
on  the  let  day  of  September,  1857 ;  Juld,  that 
the  district  court  had  jurisdiction  of  the  offense. 
TJie  State  of  Iowa  v.  Axt,  6  Iowa,  511. 

14.  Where  an  indictment  charged  the  defend- 
ant with  selling  intoxicating  liquors  by  the 
glass  or  dram,  on  the  14th  of  October,  1857, 
held,  that  the  district  court  had  no  jurisdic- 
tion of  the  offense  charged,  and  no  legal 
authority  to  render  judgment  against  the 
defendant.  The  State  of  lawa  v.  BoUet,  0  Iowa, 
535. 

16.  Sale  of  intoxicating  liquor  cognisable 
before  magistrate.  The  offense  of  selling  intoxi- 
cating liquors  without  authority  of  law,  con- 
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trury  to  tlie  provisions  of  the  act  for  tlie  sup- 
presflion  of  intemperance,  approved  January  22, 
1855,  and  of  the  act  amendatory  thereto,  ap- 
proved January  28, 1857,  is  cognizable,  origin- 
ally, only  before  a  jastice  of  the  peace,  and  not 
by  a  grand  jary.  The  State  of  Iowa  v.  Shaubeek 
7  Iowa,  822. 

16.  *  Juxisdiotion  in  oases  of  misdemeanor. 
After  the  taking  effect  of  the  new  constitution 
of  the  State  of  Iowa,  a  grand  jury  had  no  legal 
authority  to  inquire  into  offenses  less  than 
felony,  and  in  which  the  punishment  does  not 
exceed  a  fine  of  $100,  or  imprisonment  for  thirty 
days.  The  State  of  Iowa  v.  Koelder,  6  Iowa,  398 ; 
WaUern  v.  Tlie  State,  5  Ibid.  507. 

17.  Section  11  of  article  1  of  the  constitution 
of  1857,  did  not  deprive  the  district  court  of 
jurisdiction  of  offenses  indictable  under  section 
2612  of  the  Code  of  1851,  committed  prior  to 
the  taking  effect  of  the  act  entitled  "  An  act 
qualifying  the  criminal  jurisdiction  of  justices 
of  the  peace,"  approved  March  12,  1858.  The 
State  of  Iowa  v.  Church,  8  Iowa,  252. 

18.  Statute  construed.  The  act  entitled 
*'  An  act  qualifying  the  jurisdiction  of  the 
justices  of  the  peace,"  approved  March  12, 1858, 
did  not  take  away  the  jurisdiction  of  the  district 
court,  already  attached,  nor  affect  any  proceed- 
ing already  commenced  in  such  court,  under 
section  2612  of  the  Code  of  1851.  Ibid. 

19.  Juriadiotion  in  cases  of  larceny.  The 
jurisdiction  of  the  district  court  in  a  case  of 
larceny  is  determined  by  the  value  of  the  prop- 
erty stolen,  as  found  in  the  indictment  by  the 
grand  jury,  and  not  by  the  value  as  ascertained 
by  the  verdict  of  the  petit  jury  Tlie  State  of 
loica  v.  McCormack,  10  Iowa,  488. 

20.  In  larceny,  the  jurisdiction  of  the  district 
court,  as  well  as  that  of  justices  of  the  peace, 
is  to  be  determined  by  the  value  of  the  property 
alleged  in  the  indictment  or  information,  and 
not  by  the  value  ascertained  by  the  verdict  of  a 
jury.  The  statute  of  1858,  qualifying  the  crimi- 
nal jurisdiction  of  the  justices  of  the  peace,  as 
well  as  the  constitution,  had  in  view  the  alleged, 
and  not  the  ascertained  value  of  the  property 
stolen,  as  conferring  jurisdiction.  T?ie  State  v. 
Church,  tupra. 

*  Article  1,  section  II,  provides  as  follows : 
**  All  offenHOA  less  than  felony,  and  In  which  the 
punUhment  does  not  exceed  a  fine  of  $100,  or  im- 
prisonment for  thirty  days,  shall  be  tried  summarily 
before  a  lustlf^e  of  the  peace,  or  other  officer  author- 
ized by  law,  on  Information  under  oath,  without 
Indictment,  or  the  Intervention  of  a  f^rand  Jury, 


21.  Where  the  jurisdiction  of  the  district 
court  has  once  attached,  it  cannot  be  taken  away 
by  the  finding  of  a  jury,  that  the  value  of  the 
property  stolen  did  not  exceed  $20.  While 
the  statute  of  1858,  qualifying  the  criminal 
jurisdiction  of  justices  of  the  peace,  makes  the 
offense  of  larceny,  when  the  value  of  the  prop- 
erty stolen  does  not  exceed  $20,  cognizable 
before  justices  of  the  peace,  it  does  not  take 
from  the  district  court  its  power  to  punish,  in 
cases  of  conviction  before  it,  where  the  prop- 
erty stolen  is  ascertained  by  the  jury  not  to  ex- 
ceed that  sum.  Ibid, 

22. particular  case.  Where  an  indict- 
ment for  larceny,  found  at  the  November  term, 
1857,  of  the  district  court,  and  tried  at  the 
October  term,  1858,  charged  the  larceny  of  a 
heifer,  of  the  value  of  $25,  on  the  14th  day  of 
October,  1857,  and,  when  the  jury  found  the 
defendant  guilty,  and  that  the  value  of  the 
property  was  $15 ;  it  was  ?ield,  that  the  district 
court  had  jurisdiction  of  the  offense.  Ibid. 

23.  Jurisdiction  in  prosecutions  for  counter- 
feiting coin.  Congress  has  not  attempted  to 
restrict  the  power  of  the  State  to  punish  per- 
sons guilty  of  counterfeiting  the  current  coin 
of  the  United  States.  Tfie  State  of  Jowa  v. 
Mcpherson,  9  Iowa,  53. 

2^  District  court  has  no  Jmrisdiction  in  oases 
of  assault  and  battery.  Under  section  11,  article 
1,  of  the  Constitution  of  1857,  and  sections  1. 
chapter  50,  Laws  of  the  seventh  General  Assem- 
bly (1858),  the  district  court  has  no  jurisdiction 
in  cases  of  assault  and  battery.  TJie  State  of 
Iowa  V.  Burdick,  9  Iowa,  402. 

26.  But  in  prosecution  for  an  indictable 
offense  conviction  may  be  had  for  non-indict- 
able one.  Said  provision  of  the  constitution 
provides  only  for  original  jurisdiction  of  crimes 
and  misdemeanors,  and  the  defendant  may  be 
convicted  in  the  district  court,  of  an  offense  of 
which  said  court  has  no  original  jurisdiction, 
under  an  indictment  for  a  higher  offense,  of 
which  that  court  has  jurisdiction.  The  State 
of  Io\cn  v.  Shepard,  10  Iowa,  126;  Dixon  v.  The 
6Ya^«,  3Ibid.416. 

26.  It  does  not  prevent  the  conviction  and 
punishment  of  an  accused  for  an  offense   less 

savinfc  to  the  defendant  the  ri(;ht  of  appeal ;  and  no 
person  shall  be  held  to  answer  for  any  higher  crim- 
inal offense,  unless  on  preaentraent  or  indictment 
by  a  grand  Jury,  except  In  cases  arising  In  the  army 
or  navy,  or  in  the  militia,  when  in  actual  service,  in 
time  of  war  or  public  danger." 
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thaa  felony,  under  an  indictment  in  the  district 
court,  where  it  is  included  in,  or  is  only  a  less 
degree  of  the  offense  charged  in  the  indictment. 
The  State  of  Iowa  v.  Jarvis  et  cU.,  21  Iowa,  44 ; 
The  State  v.  SJiepard,  and  Dixon  v.  The  State, 
supra. 

27.  When   magistrate   has'  no  jnriBdiction. 

An  information  which  alleges,"  that  the  defend- 
ant is  accused  of  the  crime  of  assault  and 
battery ;  for  the  defendant,  on,  etc.,  at,  etc.,  did, 
then  and  there,  wilfully  and  maliciously  strike 
and  beat  C.  D.,  with  intent  of  doing  her  great 
bodily  injury,"  charges  an  indictable  offense, 
and  one  which  the  justice  of  the  peace  has  no 
jurisdiction  to  try.  Nor  would  an  appeal  from 
a  judgment  of  conviction,  rendered  by  a  justice 
in  such  case,  confer  any  jurisdiction  upon  the 
district  court.  Tlie  State  of  Iowa  v.  Carpenter, 
23  Iowa,  506. 

28.  Grand  jury  haa  Jurisdiction  in  oaae  of 
nuiaance.  The  grand  jury  may  take  cognizance 
of  the  keeping  of  a  nuisance,  and  indict  therefor* 
The  State  of  Iowa  v.  Schilling,  14  Iowa,  455, 
following  The  State  of  Iowa  v.  McGrew,  11  Ibid. 
112 ;  The  State  of  Iowa  v.  CoUins,  11  Ibid.  141. 

29.  District  oourt  has  no  Jurisdiction  in 
actions  on  appearance  bonds.  The  district 
court  has  no  jurisdiction  in  actions  on  appear- 
ance bonds,  taken  by  justices  of  the  peace  acting 
as  examining  magistrates.  The  Stats  of  Iowa 
V.  Emenon  et  al.,  16  Iowa,  206. 

30. statute  construed.     Section  4998  of 

the  Revision  of  1860,  constriled  and  explained. 
Ibid, 

III.  Gkand  Jury. 
a.  Selecting  and  impaneling  grand  jury, 

31.  Selection  of.  The  boards  of  commission- 
ers must  deliver  to  the  clerks  of  the  district 
courts  attested  copies  of  the  lists  of  grand 
jurors,  thirty  days  previous  to  the  term ;  other- 
wise, the  grand  jurors  will  not  be  legally 
chosen.  The  United  States  v.  Cropper,  Mor. 
190. 

32.  Oorreotion  of  list.  The  county  judge  and 
sheriff  are  authorized,  by  the  Code  of  1851,  to 
compare  and  correct  the  list  of  grand  jurors, 
and  the  deputy  sheriff  is  precluded  by  section 
412  from  acting  thus  in  conjunction  with  another 
officer  ;  consequently,  a  list  of  grand  jurors  com- 
pared and  corrected  by  the  county  judge  and 
deputy  sheriff,  is  not  a  legal  grand  jury,  and. 


therefore,  not  authorized  to  find  an  indictment. 
DvteU  V.  The  Stale,  4  G.  Qr.  125. 

33. statute  directory :  substantial  oom« 

pliance.  The  statute  in  relation  to  the  mode  of 
obtaining  jurors  (chap.  115  of  the  Rev.  of  1860), 
is  directory,  and  a  substantial  compliance  with 
its  provisions  is  sufficient.  Th£  State  v.  Carney, 
20  Iowa,  82  ;  TJie  State  v.  Wade,  Ibid.;  The  State 
V.  Stutz,  Ibid.;  The  SUUe  v.  HurU,  Ibid.;  Ths 
State  V.  Anmleme,  15  Ibid.  44. 

34.  Impaneling  grand  Jury.  Section  6  of 
chapter  133  of  the  Laws  of  1858.  entitled  "  An 
act  to  amend  chapter  96  of  the  Code  of  1851," 
was  Intended  to  meet  the  case,  where  all  the 
persons  summoned  as  grand  or  petit  jurors  fail 
to  attend,  or  where  it  is  determined  by  the  court, 
that  for  any  cause  they  were  illegally  selected 
and  drawn.  The  State  of  Iowa  v.  Pierce,  8 
Iowa,  231. 

36.  Jury  year.  Section  2729  of  the  Revision 
of  1860  is  rendered  inoperative  by  the  provisions 
of  section  2728,  and  the  jury  year  commences  on 
the  1st  day  of  January,  instead  of  the  last  day 
of  July.  The  State  of  Iowa  v.  DeLong  et  al.,  12 
Iowa,  458. 

36.  Number  of  Jurors.  When  a  grand  jury 
was  called  to  be  impaneled,  the  court  ordered 
a  defendant,  who  was  in  custody,  to  be  brought 
in  that  he  might  have  an  opportunity  under  the 
statute  to  challenge  the  jury.  His  challenge  to 
one  grand  juror  was  sustained,  whereupon  the 
court  directed  said  juror, "  when  the  case  against 
the  prisoner  came  up  for  examination,  that  he 
must  retire  from  the  grand  jury  room,  and  take 
no  part  in  its  examination."  The  juror  did 
retire  as  instructed  by  the  court,  and  a  bill  of 
indictment  was  found  by  a  grand  jury,  consist- 
ing of  fourteen  jurors.  Hdd,  that  the  grand 
jury  was  a  valid  body,  and  the ' indictment  a 
valid  indictment.  The  State  of  Iowa  v.  Ostran- 
der,  18  Iowa,  435.  Compare  with  Norria  Souse 
V.  T?ie  State,  3  Q.  Gr.  513. 

37. arguenda   Twelve  j urors,  at  common 

law,  and  under  our  statute  and  the  statutes 
of  all  the  States,  is  the  essential  number  neces- 
sary to  the  finding  of  an  indictment.  I  hid. 

38.  There  is  no  provision  of  the  law 

declaring  that  the  entire  fifteen  jurors  must  be 
present  at  the  finding  of  the  bill,  the  statute 
has  reference  rather  to  the  number  which  shall 
constitute  the  jury  than  the  number  necessary 
to  constitute  a  quorum,  or  to  the  mode  in  which 
they  shall  transact  business.  Ibid* 
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39. number.  When  challenges  are  inter- 
posed, and  sustained  by  one  defendant  as  to 
three  or  a  less  number  of  jurors,  the  grand  jury 
would  still  remain  a  valid  body.  Aliter,  when 
luore  than  three  such  challenges  are  made  by 
one  defendant  and  sustained  by  the  court.  Ibid. 

40. case  oommented  on.    The  case  of 

NarrU  Souse  v.  T?ie  State,  3  Q.  Gr.  513,  neither 
affirmed  nor  overruled ;  approved,  in  so  far  as  it 
holds  tliat  it  is  proper  for  the  court  to  impanel 
fifteen  jurors  as  a  grand  jury,  and  keep  the 
panel  full  when  a  jury  is  discharged  ;  doubted 
as  to  the  holding  that  an  indictment  found  by 
less  than  fifteen  jurors  is  necessarily  invalid. 
The  indictment  would  have  been  valid  at  com- 
mon law.  Ibid. 

41. The  statute  which  points  out  all  that 

is  required  to  be  done,  simply  directs  the  juror 
challenged  not  to  take  part  in  the  case,  and  fails 
to  make  any  provision,  or  to  give  any  authority 
for  calling  a  temporary  juror.  Ibid. 

42.  List  of  names  returned:  drawing.  It  is 
no  valid  objection  to  a  grand  jury  that  the  judges 
of  election  in  the  various  townships,  returned 
in  all  eighty-five  instead  of  seventy-five  names 
from  which  to  select  the  grand  jurors.  Neither 
does  the  fact  that  the  names  of  the  persons, 
selected  to  compose  the  jury  were  not  entered 
upon  the  election  book,  afiect  the  validity  of  the 
jury.    The  State  of  Iowa  v.  Knight,  19  Iowa,  94. 

43.  To  whom  return  should  be  made.  The 
list  of  grand  jurors  should  be  returned  to  the 
board  of  supervisors,  and  not  to  the  county 
j  udge.  The  State  of  Iowa  j.  Carney,  30  Iowa,  82 ; 
The  State  v.  Stutz,  Ibid. 

44.  Record  to  be  kept.  The  law  does  not 
require  a  record  to  be  made  of  the  selection  by 
the  board  of  supervisors  of  lists  of  grand  jurors 
for  townships  for  which  no  lists  have  been 
returned  by  the  judges  of  election,  as  required 
bylaw.  Ibid. 

46.  Irregularity  in  record;  bystanders. 
When  the  record  shows  that  the  sheriff  brought 
"  into  court  fifteen  good  and  lawful  men  to  serve 
as  grand  jurors,  eight  of  whom  were  different 
persons  from  those  named  in  the  precept,  it  is 
not  error  to  overrule  a  motion  based  un  this 
condition  of  the  record  to  set  aside  an  indict- 
ment found  by  such  grand  jury,  when  it  appears 
that  those  returned  not  named  in  the  precept 
were  selected  from  the  bystanders,  upon  the 
failure  of  that  number  named  in  the  precept  to 

38 


appear.  The  State  of  Iowa  v.  Mumzenmaier,  24 
Iowa,  87. 

46.  Nunc  pro  tuno  order.  In  such  a  case  a 
nunc  pro  tune  order  may  be  made  at  a  term  sub- 
sequent to  that  at  which  the  indictment  was 
found,  showing  that  the  panel  was  thus  filled. 
Ibid. 

47.  Talesman.  When  all  the  regular  jurors 
are  not  in  attendance,  and  the  grand  jury  is 
completed  by  summoning  talesmen,  thj  tales- 
men serve  for  the  term.  And  if  the  jury  is 
discharged  and  recalled  during  the  term,  they 
must  be  summoned  with  the  other  jurors  im- 
paneled. The  State  of  Iowa  v.  Heid,  20  Iowa, 
413. 

b.  Challenging  grand  jury. 

48.  Proseoutor  has  no  right  to  challenge. 
The  Code  of  1851  conferred  no  authority  upon 
the  prosecutor  to  challenge  the  panel,  or  indi- 
vidual members  of  the  grand  jury  ;  and  as  the 
district  court  has  not  the  power  to  select  or 
create,  neither  has  it  the  power  to  remove  or 
reform  the  members  of  the  grand  jury.  KeiUer 
etal.  V.  The  State,  4  G.  Gr.  291. 

49. The  policy  of  the  Code  was  to  keep  the 

grand  jury  independent  of  control  and  infiuence 
from  the  district  court.  Ibid. 

60. The  right  to    challenge,  either  the 

panel  or  a  member  of  the  grand  jury,  is  limited 
to  the  defendant.  Ibid. 

61.  When  challenge  must  be  made.  Where 
a  party,  charged  with  a  criminal  offense,  is  under 
arrest,  or  has  given  bail,  he  is  required  to  make 
his  challenge  to  the  array  of  the  grand  jury 
before  the  indictment  is  found.  Dixon  v.  The 
State  of  Iowa,  8  Iowa,  416 ;  The  State  v.  'Howard 
d  Cress,  10  Ibid.  101;  The  State  v.  Hinkle, 
6  Ibid.  880. 

62.  BffBCt  of  failure  to  challenge.  The  failure 
of  a  defendant,  held  to  answer  for  a  criminal 
offense,  to  appear  and  challenge  the  grand  jury, 
operates  only  as  a  waiver  of  his  right  to  chal- 
lenge, but  does  not  authorize  a  forfeiture  of  his 
bond.  The  State  of  Iowa  v.  Klingman,  14  Iowa, 
404. 

63.  Ohallenge  to  paneL  The  defendant 
moved  the  court  to  set  aside  the  indictment,  for 
the  reason  that  the  body  of  men-  who  found  the 
same  were  not  legally  organized  as  a  grand 
jury;  hdd,  that  the  burden  of  showing  the 
irregularity  was  upon  the  defendant,  and  that 
thg  State  is  not  required  to  establish,  in  the  first 
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instance,  a  compliance  with  the  law.  TAe  StcUe 
oflotoay.  HarlmaUf  10  Iowa.  589.  Following 
The  State  v.  GiUick,  Ibid.  98,  and  The  8UUe  v. 
Howvrd  d  Orese,  Ibid.  101. 

54i oaiues  of  ofaallenge.    A  challenge  to 

the  panel  of  the  grand  jury  will  be  allowed 
only  for  the  reason  that  the  jurors  were  not 
drawn,  appointed,  or  summoned,  as  prescribed 
by  law.  T/ie  State  of  Iowa  v.  Howard  ds  Oreee, 
10  Iowa,  101. 

66. iBsne  upon  ohallenge.    When  the 

causes  alleged,  in  a  challenge  to  the  grand  jury, 
are  denied  by  the  State,  the  burden  is  upon  the 
challenging  party  to  maintain  the  truth  of  the 
challenge.  Ibid. 

66. preeumptions  in  favor  of  regularity. 

In  the  absence  of  proof  to  the  contrary,  it  will 
be  presumed  that  the  officers  charged  with  the 
duty  of  drawing  a  grand  jury,  have  discharged 
their  duty  in  a  legal  manner.  Ibid. 

67. filling  ▼acanciea.    Where  a  grand 

juror,  regularly  drawn,  appointed,  and  sum- 
moned, was  excused  by  the  court  and  permitted 
to  select  a  substitute  who  filled  his  place  in  the 
panel ;  held,  that  it  was  filled  in  an  irregular 
manner,  but  that  objection  could  be  taken  only 
at  the  time  it  was  done.  Ibid. 

68.  Bvidenoe  to  suatain  challenge.  The 
court  may  require  evidence  to  sustain  the  chal- 
lenge, though  the  prosecutor  declines  to  plead 
thereto.  The  State  v.  Howard  cfe  Cress,  10  Iowa, 
101 ;  The  State  of  Iowa  v.  Gillick,  supra. 

69.  Held,  that  the  refusal  of  the  defendant  to 
introduce  evidence  to  sustain  hid  challenge 
to  the  panel  of  the  grand  jury,  was  sufficient 
to  authorize  the  court  to  overrule  the  challenge. 
Ibid. 

60*  Biaa  of  grand  Juror:  second  indictment. 
A  party  was  indicted  for  murder,  at  the  May  term 
of  the  district  court,  and  the  cause  was  then  con- 
tinued until  the  August  term,  at  which  term  a 
new  grand  jury  was  impaneled.  At  the  Au- 
gust term,  the  prosecuting  attorney  withdrew 
the  indictment  found  at  the  previous  term, 
and  procured  a  new  indictment,  to  be  found  at 
that  term.  The  defendant  moved  to  quash  the 
second  indictment,  for  the  reason  that,  having 
been  held  in  custody  to  answer  for  a  public 
offense,  at  the  time  the  grand  jury  that  found 
the  same  was  impaneled,  no  opportunity  hod 
been  allowed  him  to  challenge  the  said  jurors, 
The  court  sustained  this  motion,  and  quashed 
the  indictment.    The  grand  jurors  were  then 


brought  before  the  court,  that  the  defendant 
might  exercise  his  privilege  of  challenge.  C.  C, 
one  of  the  grand  jurors,  was  interrogated  by 
the  defendant,  as  follows :  *'  Have  you  formed  or 
expressed  an  unqualified  opinion  that  the  pris-' 
oner  is  guilty  of  the  crime  with  which  he  is 
charged  ?  "  to  which  the  juror  replied :  •*  I  have, 
of  course,  but  it  was  in  the  grand  jury,  in  the 
finding  of  the  indictment  already  quashed." 
The  defendant  then  moved  to  discharge  the  said 
C.  C.  from  the  grand  jury,  so  far  as  the  consid- 
eration of  the  case  against  him  was  concerned, 
which  challenge  was  disallowed  by  the  court. 
The  defendant  then  proceeded  to  interrogate 
the  other  grand  jurors  in  the  same  manner,  but 
the  court  interposed,  and  refused  to  permit  the 
questions  to  be  asked,  except  in  the  following 
form  :  ''  Have  you  formed  or  expressed  an  un- 
qualified opinion  as  to  the  guilt  of  the  prisoner, 
prior  to  the  time  when  you  were  impaneled  as 
a  grand  juror  ?  *'  Held,  1.  That  when  the  grand 
jury  was  brought  into  court,  in  order  that  the 
defendant  might  exercise  his  right  of  challenge, 
they  stood  in  the  same  relation  to  him  as  if  they 
had  not  been  impaneled  and  sworn,  and  his 
right  of  challenge  was  the  same  as  if  he  had 
bpien  permitted  to  exercise  it  in  the  first  instance ; 
2.  That  the  court  erred  in  overruling  the  chal- 
lenge to  the  juror,  C.  G. ;  8.  That  the  court 
erred  in  restricting  the  interrogatory  propounded 
to  the  other  jurors.  The  State  of  Iowa  v.  Oilliek, 
7  Iowa,  287. 

61.  Right  of  challenge.  The  right  of  a  party, 
charged  with  an  indictable  offense,  to  an  impar- 
tial grand  jury  is  as  %nconditional  as  his  right 
to  any  jury  whatever.  Ibid. 

62.  Unqualified  opinion.  It  is  the  precon- 
ceived opinion  that  renders  a  grand  jury  incom- 
petent, and  not  the  sources  from  which  that 
opinion  is  formed  or  derived.  Ibid. 

63.  A  challenge  to  a  juror  who  answered  that 
he  had  not  formed  an  unqualified  opinion  as  to 
the  guilt  or  innocence  of  the  defendant,  was 
properly  overruled.  The  State  of  Iowa  v  Gil- 
liek,  10  Iowa,  98  ;  following  The  State  v.  Hinkle, 
6  Ibid.  880 ;  and  The  StaU  v.  Pierce,  8  Ibid.  231. 

64.  An  opinion  formed  by  a  juror,  as  to  the 
guilt  of  defendant,  is  not  a  sufficient  cause  for 
challenge,  unless  it  is  unqualified  in  its  charac- 
ter. Ibid. 

66.  Ol^eotion  to  grand  Jury.  An  indictment 
found  by  a  grand  jury  not  legally  constituted. 
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shoald  be  quashed,  but  where  an  indictment  is 
duly  exhibited  in  open  court,  and  indorsed  "  a 
true  bill/'  it  will  be  presumed  that  the  list  of 
jurors  was  legally  selected,  unless  the  records 
of  the  county  show  to  the  contrary.  Duteil  ▼. 
Tfie  State,  4  G.  Gr.  125. 

66.  When  a  party  has  been  held  to  answer  for 
a  criminal  offense,  he  cannot,  after  indictment 
found,  object  to  the  manner  in  which  the  grand 
jury  had  been  selected  and  drawn.  The  State 
of  Iowa  V.  HinkU,  6  Iowa,  380. 

67.  An  objection  to  the  grand  jury  or  to  an 
individaal  juror  cannot  be  interposed  by  a 
defendant  for  any  cause  of  challenge  after  the 
jury  has  been  sworn.  The  State  of  lotoa  v. 
IngaiU  cb  King,  17  Iowa,  8. 

68. otijeotion  by  defendants  under  arrest 

Defendants  who  were  in  custody  and  held  to 
answer  to  the  offense  with  which  they  are 
charged  in  an  indictment,  when  the  grand  jury 
by  whom  it  was  found  was  impaneled  and 
sworn,  cannot  object  to  the  indictment,  on  the 
ground  of  irregularity  in  the  drawing  or  impan- 
eling of  the  grand  jury.  Objections  of  that 
class  must  be  made  by  defendants  before  the 
jury  is  impaneled  and  sworn.  The  State  of  Iowa 
V.  Howard  dk  Cress,  10  Iowa,  101. 

69.  A  defendant  held  to  answer  for  a  crimi- 
nal offense,  is  not  permitted  by  the  statute  to 
assail  an  indictment,  on  the  ground  that  it  was 
not  found  by  a  grand  jury  impaneled  in  the 
manner  prescribed  by  law.  The  objection 
should  be  taken  at  the  time  the  jury  is  impan- 
eled. Revision  1800,  sections  4619,  4693.  The 
StcUe  of  Iowa  v.  Ostrander,  18  Iowa,  435. 

70.  An  objection  to  a  grand  jury  should 

be  taken  before  pleading.  The  State  of  Iowa 
V.  Beid,  20  Iowa,  413 ;  The  State  v.  IngaUs  d 
King;  Ihe  State  v.  Howard  da  Oress,  And  Tfie 
State  V.  Ostrander,  supra. 

71.  Impaneled :  meaning  oi.  The  word  "  im- 
paneled," as  applied  to  the  formation  of  a  jury, 
means  the  final  act  by  the  court  ascertaining 
who  should  be  sworn  immediately  preceding  the 
administration  of  the  oath  to  the  jurors.  The 
State  V.  Ostrander,  supra, 

72.  By  whom  right  of  challenge  should  be 
exercised :  waiver.  SembU,  That  in  the  exercise 
of  a  challenge  to  the  grand  jury  the  accused  need 
not  necessarily  be  personally  present,  and  that 
the  privilege  may  be  exercised  or  waived  by 
his  attorney,  in  the  absence  of  the  prisoner. 


But  if  this  were  not  so,  and  the  attorney  had  no 
power  to  waiYo  the  challenge  in  the  absence  of 
the  accused,  yet  a  judgment  of  conviction  would 
not,  for  that  reason  be  reversed,  when  there  is 
no  showing  that  the  grand  jury  were,  as  a  body, 
illegally  summoned  or  drawn,  nor  that  any  indi- 
vidual juror  was  disqualified ;  as  in  such  case, 
the  accused,  if  present,  could  not  have  changed 
the  constitution  of  the  jury,  aud  the  error  would 
be  without  prejudice.  The  State  of  Iowa  v. 
Fetter,  25  Iowa,  67. 

c.  Disqualification  of  grand  jurors, 

73.  Reaidenoe.  A  residence  of  six  months 
in  the  territory  entitles  a  person  to  sit  as  a  grand 
juror,  although  he  may  have  resided  a  portion 
of  that  time  in  the  Indian  territory.  Harless  ds 
Adams  v.  The  United  States,  Mor.  169. 

74.  Disqualification  on  account  of  opinion 
formed  or  expressed.  It  is  only  where  a  grand 
juror  has  formed  or  expressed  an  unqualified 
opinion  that  the  defendant  is  guilty  of  the 
ofiense  for  which  he  is  held  to  answer,  that  he 
is  disqualified  from  serving,  if  objected  to  on 
that  gronnd.  The  State  of  Iowa  v.  Hinkle,  6 
Iowa,  380 :  The  State  v.  OiUiek,  7  Ibid.  287 ;  S. 
C.  10  Ibid.  98. 

75.  Where  a  party,  held  to  answer  for  a 
criminal  offense  at  the  time  of  impaneling  the 
grand  jury,  asked  a  juror  whether  he  had  not 
formed  or  expressed  an  opinion  as  to  his  guilt, 
to  which  the  juror  answered  that  he  had,  and 
thereupon  the  juror  was  challenged  as  incompe- 
tent ;  and  where  the  court  then  asked  the  juror 
whether  he  had  formed  or  expressed  an  unquali- 
fied opinion  of  the  guilt  of  the  defendant,  to 
which  the  juror  answered  that  he  had  not ;  that 
his  opinion  was  based  upon  rumor,  upon  which 
the  challenge  was  overruled  ;  h^ld,  that  the 
juror  was  not  disqualified.  Ibid. 

76.  Bzemption  from  service  does  not  dijH 
qualify.  Justices  of  the  peace,  ministers  of  the 
gospel,  and  members  of  the  board  of  supervisors 
are  exempt  from  service  as  grand  jurors,  but 
they  are  not  incompetent,  and  their  presence 
upon  a  jury  does  not  render  an  indictment  in- 
valid.    T/ie  State  of  Iowa  v.  Adams,  20  Iowa,  486, 

d.  Swearing  grand  jury. 

77.  The  grand  Jury  need  not  be  sworn  to 
inquire  into  offenses  in  tmorganiaed  county. 
It  is  not  necessary  that  the  grand  jurors  should 
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be  sworn  to  inquire  of  offenses  committed  in  an 
unorganized  county.  For  judicial  purposes  it 
bears  the  name  of  the  county  to  which  it  is 
attached.  Wattkonchatoneekkmo  y.JThe  United 
States,  Mor.  882. 

e.  Reorganization  of  grand  jury, 

78.  When  grand  Jury  may  be  reorganized. 
A  grand  jury  may  in  certain  cases  be  reorganized 
by  the  court,  after  it  has  been  duly  impaneled  for 
the  term.  The  State  of  Iowa  v.  Mooney,  10  Iowa, 
506. 

79.  Recalling  grand  Jury.  The  district  court 
has  power  to  recall  a  grand  jury  to  pass  upon 
offenses  committed  after  their  discharge  and 
before  the  adjournment  of  the  term.  The  State 
of  Iowa  V.  Eeid,  20  Iowa,  418. 

/.  Conduct  of  grand  jury. 

80.  When  grand  Jury  may  Inquire  into 
oflfonsea.  Whether  the  term  of  court  is  a  special 
term,  as  jprovided  for  by  section  1569  of  the  Code 
of  1851,  or  a  continuance  of  the  regular  term 
(that  having  been  adjourned  over),  it  is  com- 
petent for  the  grand  jury,  if  impaneled,  to 
inquire  into  offenses.  Sharp  v.  TJie  State  of 
Iowa,  2  Iowa,  454. 

IV.  Indictment. 
(1)  Indorsement  and  caption. 

81.  Indorsement:  a  true  bilL  The  indorse- 
ment on  an  indictment  of  the  words  "a  true 
bill/'  with  the  foreman's  name,  is  merely  direc- 
tory, and  if  there  are  other  proofs  in  the  record 
that  the  grand  jury  duly  returned  the  bill,  it  is 
sufficient.  Waukonchaumeekkaw  et  al.  v.  Tlie 
United  States,  Mor.  882.  (This  rule  has  been 
changed  by  subsequent  statute.) 

82.  laegal  effect  of  indorsement  Where 
an  indictment  appears  to  have  been  exhibited  in 
open  court  by  the  grand  jury,  and  is  indorsed  "  a 
true  bill "  over  the  signature  of  the  foreman,  it 
is  conclusive  evidence  that  it  was  duly  found  by 
a  legal  grand  jury.  Harriman  v.  The  Stale, 
2  Q.  Gr.  270. 

83.  Substantial  oomplianoe  with  the  statute 
Buffloient.  Where  the  indorsement  upon  an  in- 
dictment is  in  substantial  compliance,  although 
not  in  strict  accordance,  with  the  statute,  it  is 
sufficient,  if  it  appears  that  the  indictment 
was  legally  found  and  presented  by  the  grand 
iury.    Dixon  v.  The  State,  4  G.  Gr.  881. 


84.  Record  of  presentment  and  fiUng.  An 
indorsement  on  the  back  of  an  indictment,  of 
the  presentation  and  filing  of  the  same,  is  itself 
a  record,  and  the  only  record  that  should  appear, 
until  after  the  arrest  of  the  defendant ;  and  the 
making  of  a  record  in  the  books  of  the  clerk's 
office,  from  the  indictment,  does  not  impair  the 
proceedings.  H&rring  y.  The  State  of  Iowa,  1 
Iowa.  205. 

86.  An  indorsement  upon  the  indictment 
itself,  is  sufficient  record  of  the  finding  and  filing 
of  the  same,  and  the  only  record  which  should 
be  made  until  after  the  defendant  is  arrested 
under  the  indictment,  the  record  books  of  the 
district  court  being  public  in  their  nature. 
Wrocldege  v.  The  State  of  Iowa,  1  Iowa,  167. 

86.  Indorsement  of  presentment  An  indorse- 
ment as  follows :  "A  true  bill.  S.  C.  Pierson, 
foreman  of  the  Grand  Jury.  Presented  and 
filed  in  open  court,  in  presence  of  the  Grand 
Jury,  May  24,  1854.  Wm.  Leffingwell,  clerk, 
D.  C,"  shows  a  sufficient  compliance  with  sec- 
tion 2914  of  the  Code  of  1851,  which  provides 
that  "  an  indictment,  when  found  by  the  grand 
jury,  and  indorsed  as  prescribed  by  this  chapter, 
must  be  presented  by  their  foreman,  in  their 
presence,  to  the  court,  and  filed  by  the  clerk." 
Ibid. 

87.  Section  2914  of  the  Code  of  1851,  which 
requires  that  an  indictment,  when  found  by  the 
grand  jury  and  indorsed  "  a  true  bill "  by  the 
foreman,  must  be  presented  to  the  court  by  the 
foreman,  in  their  presence,  and  marked  "  filed  " 
by  the  clerk,  is  directory  merely,  and  the  failure 
of  the  clerk  to  make  the  indorsement  is  not  suffi- 
cient to  invalidate  the  proceedings.  The  State 
of  Iowa  V.  Axt,  6  Iowa,  511. 

88.  Where  an  indictment  was  properly 
indorsed  by  the  foreman  of  the  grand  Jury,  and 
was  marked  "  filed  "  by  the  clerk,  but  the 
indorsement  of  the  clerk  did  not  show  that  it 
was  "  presented  to  the  court  by  the  foreman,  in 
the  presence  of  the  grand  jury ; "  h^ld,  that  the 
requisites  prescribed  by  section  2916  of  the  Code 
of  1851,  sufficiently  appeared  by  the  indorse- 
ment on  the  indictment.  Ibid.  The  case  of  The 
State  V.  Olover,  wherein  a  contrary  rule  was 
held,  under  the  act  of  1839,  distinguished  from 
the  present  one. 

89.  An  indorsement  on  an  indictment  as  fol- 
lows :  "  A  true  bill.  Josiah  Kent,  foreman 
Filed  Oct.  24,  1857.    E.  J.  Seact,  Clerk,  by  D. 
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H.  Sesner,  Att'7/'  is  sufficient  under  section 
2914  of  the  Code  of  1851.  The  State  of  Iowa  ▼. 
JdUy^  7  Iowa,  15. 

90.  It  is  not  essential  to  name  tlie  court 

to  which  an  indictment  is  presented,  in  the 
indorsement  on  the  back  of  the  indictment. 
Ibid. 

91. The  omissions  in  an  indorsement  on 

an  indictment  of  the  words  "  presented  in  open 
court/'  and  "  in  presence  of  the  grand  jury/'  is 
not  a  cause  for  quashing  the  indictment.  Ibid. 

92. While  it  is  desirable  that  an  indorse- 
ment on  the  back  of  an  indictment  should 
express  the  facts  directed  by  section  2914  of  the 
Code  of  1851,  yet  the  validity  of  the  indict- 
ment will  not  depend  on  such  indorsement,  nor 
is  the  indictment  to  be  set  aside  for  the  want 
of  it.  Ibid. 

■ 

93.  Signature  of  foreman.  When  James  T. 
Thomburg  was  appointed  foreman  of  the  grand 
jury,  which  returned  an  indictment  indorsed 
"  a  true  bill,"  and  signed  by  "  J.  T.  Thomburg, 
foreman ; "  it  was  held  that  the  indorsement  was 
sufficient  under  section  2910  and  2969  of  the 
Code  of  1851.  The  8taU  of  lotoa  v.  Oroime,  10 
Iowa.  808. 

9^  Indoraement.  Where  an  indictment  was 
properly  indorsed  by  the  foreman  of  the  grand 
jury,  and  by  the  clerk,  as  follows :  "  Presented 
in  open  court  and  filed  in  the  presence  of  the 
grand  jury,  this  27th  day  of  May,  1858."  Hdd, 
that  the  indorsement  was  sufficient.  Following 
The  StaU  v.  Axt,  6  Iowa,  511 ;  The  State  of 
Iowa  y.  Shepard,  10  Ibid.  126. 

96.  Oaption.  An  indictment,  which  alleges 
the  presentment  to  be  made  "  in  behalf  of  said 
State  of  Iowa,"  and  the  caption  to  which  is  as 
follows,  "  the  State  of  Iowa,  Muscatine  county,^' 
shows  sufficiently  that  the  prosecution  is  con- 
ducted "  in  the  name  and  by  the  authority  of  " 
the  State  of  Iowa,  as  provided  by  section  6  of 
the  5th  article  of  the  Constitution.  Wroddege  v. 
The  State  of  Iowa,  1  Iowa,  167 ;  and  see,  Harri- 
man  v.  The  State,  2  G.  Gr.  270 ;  Bauroae  v.  The 
State,  1  Iowa,  874. 

(2)  Time. 

96.  Time.  Time  is  sufficiently  alleged  in  an 
indictment,  by  an  allegation  that  the  offense 
was  committed  "  on  or  about "  a  day  therein 
named.    Cokeley  ▼.  The  State,  4  Iowa,  477. 


97.  Avexzlng  time.  An  indictment  for  per- 
jury averred  that  the  defendant  testified  on  a  cer- 
tain trial  to  certain  matters,  whereas  he  "  did 
know  "  they  were  false.  Held,  that  the  aver- 
ment of  knowledge  of  the  falsity  of  his  evidence 
at  the  time  it  was  given,  was  sufficient.  The 
State  of  Iowa  v.  Wood,  17  Iowa,  18. 

(8)  Place. 

98.  Locality.  Where  a  house  is  indicted,  it 
should  be  so  described  as  to  leave  no  reasonable 
doubt  of  its  locality.  Norrie  House  v.  TJie  State, 
8  G.  Gr.  518. 

99.  Intoxicating   liquors:    description.     A 

description  of  the  premises  as  follows:  "The 
building  which  the  said  Joseph  Rockledge  then 
and  there  kept  and  occupied  as  a  shop  wherein 
said  brandy  was  retailed,". is  clearly  equivalent 
to  "  on  or  about  the  premises."  Wroddege  v. 
The  State  of  Iowa,  1  Iowa,  167. 

100.  Description  of  place  to  be  searched. 

A  particular  description  of  the  place  to  be 
searched,  or  the  property  to  be  seized,  is  required 
by  the  act  for  the  suppression  of  intemperance ; 
and  the  charge  alleged  against  the  defendant, 
is  tp  be  distinctly  and  fully  stated.  Sanio  et  al. 
V.  The  StaU  of  lotoa,  2  Iowa,  165. 

101.  An  indictment  for  causing  and  continu- 
ing a  public  nuisance  by  establishing,  keeping 
and  using  "  a  certain  building  or  place  "  for  the 
sale  of  intoxicating  liquors,  is  sufficiently  defi- 
nite in  its  description  of  the  place.  ITie  State 
of  Iowa  V.  Kreig,  18  Iowa,  462. 

102.  description   of    building.     In  an 

indictment  under  section  1564  of  the  Revision 
of  1860,  against  the  person,  it  is  not  necessary 
to  describe  the  building  and  its  specific  location. 
The  Stale  of  Iowa  v.  Becker,  20  Iowa,  488. 

103.  room  and  place.  An  indictment  for 

keeping  a  nuisance,  under  said  section,  is  suffi- 
cient, wliich  charges  the  offense  as  having  been 
committed  "  by  using  and  keeping  a  room  and 
place  for  tlie  purpose  of  selling  and  by  selling 
therein  intoxicating  liquors,  in  violation  of 
section  1562  of  the  Revision."  The  State  v. 
Freeman,%l  Iowa, 888. 

(4)  Mienomer. 

104.  Misnomer:  clerical  error.  An  indict- 
ment for  perjury :  a  portion  of  the  oath  upon 
which  the  perjury:  was  assigned  was  that  he, 
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**  The  said  Joseph  KaTmond,  saw  the  said  Peter 
Martin  enter  upon  the  premises  of  the  said 
Jason  Pangborn/'  and  it  was  averred  that,  in 
truth  and  in  fact,  the  said  Joseph  Raymond  did 
not  see  the  said  Peter  Martin  enter  upon  the 
premises  of  the  said  Joseph  Pangborn.  Ifeld, 
that  as  it  was  evident  from  the  whole  indict- 
ment that  the  name  Joseph  occurred  in  place 
of  Jason  by  a  clerical  mistake,  which  was  appar- 
ent to  the  "  common  understanding/'  it  did  not 
vitiate  the  indictment.  The  State  of  Iowa  v. 
Raymond^  20  Iowa,  582. 

106.  Misnomer  of  defendant  The  objection 
that  the  defendant  is  wrongly  named  in  the 
indictment  cannot  be  made,  for  the  first  time, 
after  arraignment  and  trial.  Failing  to  make 
the  objection  then,  or  to  declare  his  true  name, 
he  thereby  waives  his  right  to  subsequently 
interpose  this  objection.  The  State  v.  White,  32 
Iowa,  17 ;  and  see  The  State  v.  Emeigh,  18  Ibid. 
122. 

(5)  Pereon  injured. 

106.  Allegation  of  name.  Under  our  statute 
an  allegation  as  to  the  name  of  the  person 
injured,  is  not  material  in  an  indictment  if  the 
offense  is,  in  other  respects,  described  with  suf- 
ficient certainty  to  identify  the  act.  An  error 
in  a  name,  or  other  similar  error,  which  does  not 
tend  to  prejudice  the  substantial  rights  of  the 
defendant,  will  not  be  fatal  to  an  indictment. 
The  State  of  Iowa  v.  Emeigh,  18  Iowa,  122 ;  The 
State  V.  Tliompson,  19  Ibid.  299 ;  The  State  v. 
Cunning/iam.  21  Ibid.  433. 

(6)  Duplicity. 

107.  Intozioating  liquors.  Where  an  indict- 
ment charges  that  the  defendant  had  detailed 
twenty  glasses  or  drams  of  intoxicating  liquors 
to  divers  persons,  at  divers  times,  it  does  not 
thereby  present  more  than  one  offense,  as  limited 
by  section  2917  of  the  Code  of  1851.  Zumhoff 
V.  T/ie  Slate,  4  G.  Gr.  526 ;  Our  House  v.  The 
State,  Ibid.  172. 

108.  Where  an  indictment  for  selling  intoxi- 
cating liquors,  charged  that  the  defendant "  did 
keep,  and  was  concerned,  engaged  and  employed, 
in  owning  and  keeping  intoxicating  liquors  to 
Bell."  Held,  1.  That  the  indictment  described 
but  a  single  offense  ;  2.  That  there  is  no  distinc- 
tion between  charging  that  a  defendant  "  kept 
intoxicating  liquors  to  sell,"  and  that  he  kept 


them  **  with  intent  to  sell."   Vaughn  v.  IVte  State 
of  Iowa,  5  Iowa,  369. 

109.  The  indictment'  contained  two  counts. 
The  first  charged  defendant  with  selling  spirit- 
uous liquors  to  one  Arigoni ;  and  the  second  with 
selling  spirituous  liquors  to  divers  persons, 
whose  names  to  the  grand  jurors  are  unknown. 
Held,  not  to  charge  two  distinct  offenses.  Win- 
ters V.  2%f  State,  5  Iowa,  507. 

110.  The  offense  of  nuisance,  under  section 
1564  of  the  Revision  of  1860,  may  be  committed 
either  by  the  manufacture,  sale,  or  keeping,  with 
intent  to  sell  intoxicating  liquors  contrary  to  law 
and  while  an  indictment  is  sufficient  which 
charges  the  commission  of  the  offense  by  either 
one  of  the  unlawful  acts,  it  is  not  bad  for  duplic- 
ity, if  it  charges  the  offense  to  have  been  com- 
mitted by  two  or  all  three  of  the  specified 
unlawful  acts.  The  State  v.  Baughman,  20 
Iowa,  497. 

111.  An  indictment,  under  said  section,  which 
charged  that,  in  a  certain  building,  the  defend- 
ant kept  intoxicating  liquors  for  sale,  and  did 
then  and  there  sell  the  same,  does  not  charge 
two  distinct  offenses,  and  is  not  bad  for  du- 
plicity.    The  State  v.  Becker,  20  Iowa,  43. 

112.  House  of  prostitution:  averment.  Where 
an  indictment  contained  three  counts,  the  first 
two  of  which  charged  the  defendant  with  hav* 
ing  leased  a  house,  knowing  that  the  lessee 
intended  to  use  it  as  a  place  or  resort  for  the 
purpose  of  prostitution  and  lewdness,  and  the 
third  charged  him  with  letting  it  in  like  man- 
ner, and  knowingly  permitting  such  lessee  to 
use  the  same  for  such  purpose.  HM,  that  the 
indictment  did  not  charge  two  distinct  offenses. 
The  State  of  Iowa  v.  Abrahams,  6  Iowa,  117. 

113.  Assault.  An  indictment  which  charges 
that  the  defendant  did,  on  etc.,  at  etc.,  in  and 
upon  one  D.,  with  force  and  arms,  make  an  as- 
sault, on  him,  the  said  D. ,  and  did  then  and  there, 
beat,  wound,  and  ill  treat,  and  other  wrongs  and 
injuries,  etc.,  does  not  charge  two  offenses.  T7ie 
State  v.  Twogood,  7  Iowa,  252. 

114.  The  indictment  charged  that  the  defend- 
ant "  committed  an  assault  and  battery  upon  the 
person  of  C.  C.  How,  with  intent  to  Inflict  upon 
the  person  of  said  How,  a  great  bodily  injury  ;" 
hdd^  that  it  did  not  charge  two  offenses. 
Cokely  v.  The  State,  4  Iowa,  477. 

116.  When  proseoutor  oompelled  to  elect. 
Wlien  two  or  more  distinct  offenses  are  charged 
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in  different  counts  of  the  same  indictment,  it 
may  be  quashed,  or  the  prosecutor  may  be  com- 
pelled to  elect,  on  which  he  will  proceed ;  but 
such  election  will  not  be  required  where  several 
counts  are  introduced,  solely  for  the  purpose  of 
meeting  the  evidence  as  it  may  transpire,  the 
charges  being  substantially  for  the  same  offense. 
TJu  State  ofloway.  MePhtr9on,  9  Iowa,  58. 

116.  Presumption  rebutted.  The  proof  neces- 
sary to  rebut  this  presumption  may  be  intro- 
duced by  the  defendant,  or  may  be  shown  by  all 
the  circumstances  attending  the  transaction,  as 
developed  by  the  State.  T?i6  StaU  of  lovoa  v. 
McPherson,  9  Iowa,  53  ;  Williams  v.  Donaldson, 
8  Ibid.  108,  and  Dougherty  v.  Posegate,  8  Ibid. 
88,  cited  and  followed. 

117.  Oounterfeiting.  An  indictment,  charg- 
ing the  defendant  with  counterfeiting  and 
also  with  having  in  his  possession  counterfeit 
coin,  with  intent  to  utter  the  same,  is  not  objec- 
tionable for  duplicity.  The  State  of  lotoa  v. 
Myers,  10  Iowa,  448;  The  State  v.  Barrett, 
8  Ibid.  536. 

118.  oonstraotloii.  Conjunctions,  con- 
necting different  definitions  of  the  same  offense, 
will  be  construed  as  copulative  or  disjunctive,  as 
the  clear  intent  of  the  law  may  require;  Ibid. 

119.  Qambling-hoase.  Where  an  indict- 
ment, under  section  27:^1,  of  the  Code  of 
1851,  charged  the  defendant  in  the  first  count 
with  keeping  a  gambling-house,  and  in  a  second 
with  permitting  other  persons,  in  a  place  under 
his  control,  to  play  for  money  or  other  tilings, 
it  was  held,  that  it  was  not  objectionable  on  the 
ground  of  duplicity.  The  State  of  lovoa  v.  Coos 
ter,  10  Iowa,  453. 

120.  Different  degrees  of  offense.  When  a 
statute  sets  out  different  grades  or  degrees  of 
the  same  offense  an  indictment  under  it  may 
charge  a  violation  of  all  or  any  of  them,  at  the 
election  of  the  pleader;  and  the  proof  need 
cover  only  so  much  of  the  allegations  of  the  in- 
dictment as  constitute  a  complete  offense.  The 
State  of  Iowa  v.  Harris,  11  Iowa,  414. 

121.  Malicious  ii^jury.  An  indictment,  charg- 
ing in  one  count  the  accused  with  injuring 
and  defacing  a  dwelling-house,  is  not  objec- 
tionable on  the  ground  of  duplicity.  The  State 
ofloioa  V.  Hockenberry  dh  Brandt,  11  Iowa,  269. 

122.  Oonspiracy.  An  indictment  for  con- 
spiracy, which  charges  that  the  defendants 
did  unlawfully  and    feloniously  conspire    to 


rob  and  steal  from,  etc.,  is  not  open  to  the  objec- 
tion that  it  charges  more  than  one  offense.  The 
StaU  V.  Sterling,  84  Iowa,  448. 

(7)  Technical  words, 

123.  Laroeny:  meaning  o£  Under  the 
statute,  the  word  ^  larceny "  designates  grand 
larceny  as  contra-distinguished  from  petit 
larceny.     The  StaU  v.  Chambers,  2  G.  Qr.  308. 

124.  Stealing :  meaning  oL  The  word 
'*  stealing ''  has  a  uniform  signification,  and 
means  the  felonious  taking  away  of  goods 
belonging  to  another.  Ibid, 

126.  Bffalioe  aforethought.  The  words  "  with 
malice  aforethought,"  do  not  include  nor  mean 
the  same  as  the  words  "  deliberate  and  premedi- 
tated."   Fovts  V.  The  State  of  Iowa,  4  G.  Gr.  500. 

126.  Chaste  ofaaraoter:  meaning  o£  The 
term  *'  chaste,"  in  section  2586,  of  the  Code  of 
1851,  which  provides,  that  if  any  person  seduce 
and  debauch  any  unmarried  woman  of  previously 
chaste  character,  etc.,  signifies,  that  which  the 
person  really  is,  in  centra-distinction  to  that 
which  she  may  be  reputed  to  be.  Ar^re  v. 
H^  State  ofI<ywa,  5  Iowa,  389. 

127.  Tlie  words  "  chaste  character,"  in  section 
2586  of  the  Code  of  1851,  which  provides  for  the 
punishment  of  any  person  who  shall  seduce  and 
debauch  an  unmarried  woman  of  previously 
chaste  character,  are  not  limited  to  chastity  of 
person,  but  extend  to  the  mind  and  sentiments 
of  the  person  seduced.  Book  v.  Th^  State  of 
Iowa,  5  Iowa,  480. 

128.  Maiming:  disfiguration :  what  is.  The 
maiming  of  a  domestic  animal  implies  some 
permanent  injury ;  the  disfiguration  of  sucli 
animal  implies  a  lower  grade  of  offense,  and 
embraces  any  injury,  however  slight,  which  is 
made  with  malice  toward  the  owner,  and  which 
is  of  a  character  to  lessen  the  value  of  the  ani- 
mal.    The  State  v.  Harris,  11  Iowa,  414. 

129.  ''Prostitution:''  meaning o£i  The  word 
"  prostitution,"  in  section  2584  of  the  Code  of 
1851,  means  common,  indiscriminate,  illicit  inter- 
course, and  not  merely  seduction,  or  sexual  inter- 
course confined  exclusively  to  one  man.  The 
State  of  Iowa  v.  Buhl,  8  Iowa,  447. 

130.  *'  To  cheat  and  defraud : "  meaning  o£ 
The  words,  "to  cheat  and  defraud,"  without 
more,  do  not  necessarily  imply  a  criminal  ob. 
jeet,  when  alleged  as  the  purpose  of  a  con- 
spiracy. The  State  of  Iowa  y.  Jones  et  al.^  13 
Iowa,  269. 
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131.  *' Impaneled:"  meaning  of.  The  word 
"  impaneled/'  as  applied  to  the  formation  of  a 

.  jury,  means  the  final  act  by  the  court,  ascer- 
taining who  should  be  sworn  immediately  pre- 
ceding the  administration  of  the  oath  to  the 
jurors.  The  State  of  lotea  v.  Ostrander^  18 
Iowa,  485. 

132.  "  Drunkenness : "  meaning  o£  The  word 
"drunkenness,"  in  a  warrant  of  commitment 
has  the  same  legal  signification  as  the  word  "  in- 
toxication."   Smith  V.  BigeUnc,  19  Iowa.  459. 

(8)  Setting  aside  of  indictinent. 

133.  Finding  of  second  indictment.  Where 
the  first  indictment  was  mislaid,  a  second 
indictment  was  found  for  the  same  ofiense, 
and,  on  motion,  was  quashed,  and  thereupon 
the  first  indictment  was  found ;  held^  that  the 
second  indictment  did  not  supersede  the  first. 
Beddan  v.  The  State,  4  G.  Gr.  137. 

134.  Failure  to  certify  list  of  grand  Jurors. 
That  the  list  of  grand  and  petit  j  urors,  selected  by 
the  judges  of  election,  in  the  several  townships 
of  the  county,  and  accompanying  the  proper  elec- 
tion returns,  are  not  authenticated  by  a  formal 
certificate,  is  not,  in  the  absence  of  fraud,  suf- 
ficient cause  for  setting  aside  an  indictment- 
The  State  of  Iowa  v.  Anedeme,  15  Iowa,  44. 

136.  Admission  of  incompetent  evidence. 
The  admission  of  incompetent  evidence  by  the 
grand  jury,  does  not  constitute  sufficient  ground 
for  setting  aside  an  indictment.  The  State  of 
Iowa  v.  Tucker,  20  Iowa,  508. 

136.  Presence  of  baUff  with  grand  Jury.  The 
mere  presence  of  a  bailiff  of  the  court  in  attend- 
ance upon  the  grand  jury  during  their  investi- 
gation of  a  criminal,  charge,  is  not  a  sufficient 
ground  of  objection  against  the  indictment,  if  he 
were  not  present  when  the  question  was  taken 
upon  the  finding  of  the  indictment.  But  if  it 
were  it  seems  that  it  comes  too  late  after  verdict, 
as  it  should  have  been  raised  by  motion  to  set 
aside  the  indictment.  TJie  State  v.  Kimball,  29 
Iowa,  207. 

(9)  Waiver  of  defects. 

137.  Ol^^ction  to  indictment.  Irregularity 
in  finding  the  indictment  cannot  be  urged  for 
the  first  time,  after  verdict.  Munean  v.  T?te 
State,  4  G.  Gr.  483  ;  The  State  v.  IngalU  cfe  King, 
17  Iowa,  8 ;  T/ie  State  v.  Howard  cfe  Cre9, 10  Ibid. 
101 ;  The  State  v.  OHrander,  18  Ibid.  436. 

138.  Where  it  appeared  from  the  transcript 
of  a  record  in  a  criminal  case,  that  the  indictment 


had  been  presented  in  open  court,  by  the  fore- 
man in  the  presence  of  the  grand  jury ;  that  the 
defendant  appeared  by  counsel  and  pleaded  "  not 
guilty  ;"  and  that  there  was  a  trial,  and  where  it 
did  not  appear  that  the  indictment  was  indorsed 
a  true  bill,  nor  that  it  was  marked  filed  by  the 
clerk.  Held,  that  the  defendant,  by  pleading  and 
going  to  trial,  waived  the  objection  to  the  indict- 
ment. Hughes  v.  TJie  State  of  Iowa,  4  Iowa, 
554. 

(10)  Form^  parts. 

139.  An  informal  caption  to  an  indictment 
is  not  a  ground  of  error,  if  the  description 
cannot  be  mistaken.  Hampton  v.  The  United 
States,  Mor.  489. 

140.  The  words  "  in  and  upon  one  A  B,  then 
and  there  being,  unlawfully,  did  make  an 
assault,"  etc.,  sufficiently  refers  to  the  county  in 
the  margin,  as  the  place  where  the  offense  was 
committed.   Ihid. 

141.  Indictment  following  statute.  As  a 
general  rule,  an  indictment  should  follow  the 
statute  in  describing  the  offense,  but  this  rule 
need  not  be  followed  when  the  statute  embraces 
an  evident  tautology.  TTie  United  States  v.  La 
Ponite  et  al.,  Mor.  146. 

142.  An  indictment  which  describes  the  offense 
in  the  language  of  the  statute,  and  states  the 
facts  constituting  the  offense  is  sufficient, 
although  it  does  not  technically  name  the 
offense.  State  v.  Hessenkamp,  17  Iowa,  25 ;  The 
State  V.  Bolder,  Ibid.  39  ;  The  State  v.  Seamons, 

1  G.  Gr.  418 ;  Tlie  State  v.  Chambers,  2  Ibid.  308 ; 
The  State  v.  Douglass,  7  Iowa,  443. 

143.  But  the  exact  words  of  the  statute  need 
not  be  followed,  where  words  of  the  same  sub- 
stantial meaning  and  import  are  employed. 
Sttite  V.  Cure,  7  Iowa,  479 ;  State  v.  Middleton, 
9  Ibid.  246;  State  v.  Seamons,  2  G.  Gr.  418; 
Buckley  v.  State,  2  Ibid.  162 ;  Nash  v.  State, 
Ibid.  286 ;  State  v.  Chambers,  Ibid.  308 ;  Bomp 
V.  State,  3  Ibid*  276 ;  Winfleld  v.  State,  Ibid.  839 ; 
Beddan  v.  T/ie  State,  4  Ibid.  137 ;  Our  House  No. 

2  V.  The  State,  Ibid.  172 ;  Munson  v.  TJie  State, 
Ibid.  483 ;  U.  S.  v.  Diekey,  Mor.  412 ;  Fonts  v. 
The  State,  4  Ibid.  500,  506. 

144.  Oeneral  rule.  An  indictment  is  good,  if 
it  clearly  charges  all  the  facts  and  circumstances 
which  constitute  the  offense  under  the  statute. 
Winfleld  v.  The  State,  8  G.  Gr.  339. 

146. figures.      An   indictment    will  not 

be  quashed,  or  a  new  trial  granted,  where  dates 
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are  given  in  figures  instead  of  words.    Ibid ; 
and  the  The  State  v.  Seamons,  1  Iowa,  418. 

146.  Name  of  the  SUte^  "  State  of  Iowa  "  and 
"The  State  of  Iowa,"  are  synonymous  phrases 
and  an  indictment  or  process  running  in  either 
form  is  not  objectionable  on  the  ground  that  it 
does  not  run  in  the  name  of  the  State  of  Iowa. 
Barman  v.  The  8tate,  2  G.  Gr.  270. 

147.  Oontinuando.  Where  an  offense  charged 
is  continuous  as  a  prohibited  traffic,  carried  on 
from  day  to  day,  it  may  be  laid  with  a  continu- 
ando.  Our  House  No.  2  v.  The  State,  4  G.  Gr. 
172. 

148.  Defect  in  name  of  the  State :  when 
immataxiaL  A  defect  in  an  indictment  in  the 
name  of  the  State,  where  it  does  not  prejudice  the 
substantial  rights  of  the  defendant,  is  not  fatal. 
The  State  of  Iov>a  v.  Gurloek,  14  Iowa,  444  ;  fol- 
lowing Wroddedge  v.  The  State,  1  Ibid.  167; 
BauToee  v.  The  State,  1  Ibid.  374 ;  Hintermeis- 
ter  V.  T/ie  State,  1  Ibid.  101. 

149.  An  indictment  charging  the  offense  of 
maiming  or  disfiguxing,  with  proper  specifica- 
tions as  to  the  manner,  time,  venue,  the  person 
injured,  and  other  matters  known  as  the  formal 
parts  of  the  indictment,  is  sufficient  without 
alleging,  in  words,  that  the  defendant  in  so  dis- 
figuring or  maiming,  assaulted  the  person  on 
whom  the  injury  was  committed.  Beiiham  v. 
The  State  of  Iowa,  1  Iowa,  542. 

160.  In  case  of  misdemeanor  where  the 
fact  charged  in  the  indictment  appears  to  be 
unlawful,  it  is  unnecessary  to  allege  the  act  to 
have  been  unlawfully  done.  Ca/pps  v.  The  State 
of  Iowa,  4  Iowa,  502. 

161.  Naming  offense.  When  an  indictment 
cliarged  a  defendant  "  with  the  crime  of  a  nuis- 
ance," it  was  ?i€ld  to  be  sufficient  to  designate 
the  name  of  the  offense,  when  the  language  of 
the  charging  part  of  the  indictment  described 
the  offense  defined  by  section  1564  of  the  Re- 
vision of  1860.  The  State  of  Iowa  v.  Ansaleme, 
15  Iowa,  44. 

162.  Szceptionji  to  statute  need  not  be 
negatived.  Where  a  crime  is  defined  in  one 
part  of  the  statute  and  the  exceptions  to  it  are 
contained  in  another,  an  indictment  under  the 
former  need  not  negative  the  exceptions  con- 
tained in  the  latter.  Bomp  v.  T/i^  State,  3  G.  Gr. 
276  ;  StaU  v.  WiUiams,  20  Iowa,  98 ;  T/ie  'State  v. 
Beneke,  9  Ibid.  203 ;  The  State  v.  Stapp,  29  Ibid. 
661. 
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163.  Where  there  are  different  grades  of  the 
same  offense,  the  indictment  may  charge  all  or 
either,  at  the  election  of  the  pleader  ;  and  the 
proof  need  only  cover  so  much  of  the  allegation 
as  constitutes  a  complete  offense.  State  v. 
Harris,  11  Iowa,  414 ;  State  v.  Gooster,  10  Ibid. 
453. 

16^  An  indictment  may  charge  an  offense  in 
different  forms,  to  meet  the  testimony,  and  if  it 
may  have  been  committed  in  different  modes, 
these  may  be  alleged  in  the  alternative.  And 
in  charging  an  offense  in  different  forms,  the 
pleader  is  not  compelled  to  use  the  alternative 
form  of  expression.  State  v.  Ahralvams,  6  Iowa, 
117;  Same  v.  Vaughn,  6  Ibid.  369;  Same  v. 
Walters,  Ibid.  507 ;  Saine  v.  Cokelp,  4  Ibid.  477 ; 
Same  v.  Twogood,  7  Ibid.  252 ;  Sams  v.  Barrett,  8 
Ibid.  536  ;  Sam^e  v.  MePherson,  9  Ibid.  53 ;  Same 
V.  Watrous,  13  Ibid.  489. 

(11)  Indictments  in  particular  cases. 

a.  Assault:  assault  and  battery. 

166.  If  the  nature  of  the  assault  charged  in 
an  indictment  is  set  forth  substantially  in  the 
language  of  the  statute,  it  is  sufficient.  Where 
the  indictment  alleged  the  assault  to  have  been 
committed  with  a  **  deadly  weapon,"  in  the 
language  of  the  statute  it  was  Jteld  to  be  a  suffi- 
cient description  of  Xhe  instrument  used.  The 
State  V.  Seamnis,  1  G.  Gr.  418. 

166.  It  is  sufficient,  if  an  indictment  states  in 
substance  all  the  facts  which  constitute  the 
offense  under  the  statute  sufficiently  clear  and 
specific,  so  that  the  accused  cannot  be  mistaken 
in  its  nature,  and  would  be  enabled  to  plead  an 
acquittal  or  conviction  upon  it,  in  bar  of  another 
prosecution  of  the  same  offense.  Ibid. 

167.  An  indictment  which  distinctly  charges 
an  assault  and  battery  only  is  good,  although  it 
charges  the  act  as  being  done  riotously  and  in  a 
violent  and  tumultuous  manner;  and  such  an 
indictment  does  not  charge  an  unlawful  assem- 
bly and  riot ;  nor  does  it  unite  two  distinct 
offenses.  T/ie  State  of  loioa  v.  McCUntock,  8 
Iowa,  203. 

b.  Assault  with  intent,  etc. 

168.  Averment  as  to  provocation.  An  indict- 
ment for  an  assault,  with  intent  to  inflict  a  bodily 
injury  should  aver, in  substance,  that  no  consid. 
erable  provocation  appeared^  or  that  the  circum- 
stances of  the  assault  showed  an  abandoned  and 
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malignant  heart.  Beddan  v.  T?ie  State,  4  G. 
Gr.  137. 

169.  An  indictment  should  charge  the  facte 
and  circumstances  constituting  the  offense,  in 
substantial  compliance  with  the  law  defining  the 
crime.  J  bid. 

160.  In  an  indictment  for  an  assault,  with 
intent  to  commit  an  offense,  it  is  not  necessarj 
to  make  all  the  averments  required  in  an  indict- 
ment for  the  offense  itself.  Tfie  State  of  Iowa  v. 
Newberry,  26  Iowa,  467. 

161.  It  was  accordinglj  Jietdt  that  in  an 

indictment  for  an  assault,  with  intent  to  commit 
murder,  it  was  not  necessary  to  aver  that  the 
assault  was  made  with  malice  aforethought. 
Ibid, 

e.  Arson. 

162.  An  indictment  charged  that  the  defend- 
ant at,  etc.,  feloniously,  etc.,  intending  to  set 
fire  to,  and  cause  to  be  burned,  a  certain  barn, 
did  feloniously  cause,  and  procure,  and  place  a 
certain  lighted  candle  in  and  among  a  certain 
quantity  of  hay  and  grass,  then  and  there  being 
in  the  said  bam,  feloniously,  etc.,  intending,  by 
so  causing,  procuring,  and  placing  the  -  said 
lighted  candle  as  aforesaid,  to  set  fire  to  the  said 
hay  and  grain  as  aforesaid,  and  feloniously  cause 
the  said  barn  to  be  burned,  contrary,  etc.  Held, 
that  It  charged  a  crime  under  section  4227  of  the 
Revision  of  1860.  Tfie  State  of  Iowa  v.  Johnson 
19  Iowa,  230. 

d.  Bigamy. 

163.  Bigamy:   negative  avezments.    In  an 

indictment  for  bigamy,  it  is  not  necessary  to 
negative  any  of  the  exceptions  specified  in  sec- 
tion 4348,  Revision  of  1860.  TU  StaJU  of  lo^ca 
w.WiUiams,  20  Iowa,  98. 

164.  When  the  exceptions  are  expressed  in  a 
distinct  class,  it  is  not  necessary  to  negative  them 
in  the  indictment,  even  though  the  provisions  of 
the  section  defining  the  offense  should  expressly 
notice  them.   Ibid. ,  §  152,  ante. 

e.  Burglary. 

166.  Burglary:  intent  to  commit  larceny. 

An  indictment  for  burglary  is  suflicient,  if  it 
charges  that  the  breaking  and  entering  was 
done  with  intent  to  commit  a  larceny,  though  it 
is  not  averred  that  there  was  also  an  intent  to 
take,  steal  and  carry  away  property  of  a  greater 
value  than  $20.  T?ie  State  of  Iowa  v.  Jones,  10 
Iowa,  206. 


166.  Breaking  from  oatsidei  In  an  indict- 
ment for  breaking  and  entering  a  dwelling- 
house  from  the  outside,  in  the  night  time,  it  is 
not  necessary  to  allege  that  any  person  was 
within  the  house  at  the  time  of  the  alleged 
breaking.  Tlie  State  of  Iowa  v.  Reid,  20  Iowa, 
413. 

167.  Name  of  owner  alleged.  In  an  indict- 
ment for  breaking  and  entering  a  building  In 
which  valuable  things  are  kept,  with  intent  to 
commit  a  felony,  it  is  necessary  to  aver  and  set 
out  the  name  of  the  owner  of  the  building,  if 
known,  and,  if  not  known,  then  it  should  be  so 
stated.  T^  State  of  Iowa  v.  Morrissey,  22  Iowa 
158. 

/.  Conspiracy. 

168.  Indictment :  conspiracy.  It  should  ap- 
pear on  the  face  of  an  indictment  for  conspiracy, 
that  the  object  of  the  conspiracy  was  criminal,  or 
that  the  means  to  be  employed  in  attaining  it 
were  criminal.  The  StcUe  of  Iowa  v.  Janes  et  al., 
13  Iowa,  269. 

169.  The  words  "  to  cheat  and  defraud,**  with- 
out more,  do  not  necessarily  imply  a  criminal 
object  when  alleged  as  the  purpose  of  a  con- 
spiracy. (Citing  1  Lead.  Grim.  Cases,  264,  and 
notes ;  1  Cush.  189  ;  GommonweaUh  v.  Eastmnn 
eUal.,  7  Ibid.  514  ;  Same  v.  Shedd  et  al.,  4  Mete. 
Ill;  StcUe  V.  Roberts,  34  Maine,  320;  State  v. 
Hemtt,  31  Ibid.  386  and  376 ;  15  N.  H.  396 ;  9 
Cow.  578 ;  4  Hals.  283  ;  5  Barr,  60 ;  2  Bish.  on 
Crim.  Law,  117, 119).  Ibid. 

170.  Particular  circumstances  moat  be 
charged.  To  constitute  a  valid  indictment,  the 
particular  circumstances  of  the  offense  must  be 
charged,  when  they  are  necessary  to  constitute 
a  complete  offense.  Tlie  State  v.  Potter,  28 
Iowa,  554. 

171.  Rule  applied.  An  indictment  for  con- 
spiracy, under  section  4408*  of  the  Revision, 
charged  the  offense  in  the  following  words: 

*  Section  4408  of  the  Revision  of  1800  referred 
to,  was  reprinted  as  section  4067,  Code  of  1873, 
and  is  as  follows : 

Sec.  440R.  If  any  two  or  more  persons  conspire  or 
confederate  together  with  the  fraudulent  or  mali- 
cious intent  wiTonfcf  ully  to  Injure  the  person,  charac- 
ter, business,  or  property  of  another ;  or  to  do  any 
Illegal  act  injurious  to  the  public  trade,  health, 
morals  or  police ;  or  to  the  administration  of  public 
Justice ;  or  to  commit  any  felony,  they  are  guilty  of 
a  conspiracy,  and  every  such  offender,  and  every 

f>erson  who  Is  convicted  of  conspiracy  at  common 
aw,  sfiall  be  punished  by  imprisonment  in  the  peni- 
tentiary  not  more  than  three  years,  or  by  fine  not 
exceeding  five  hundred  dollars  and  imprisonment  In 
the  county  Jail  not  more  than  one  year. 
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"  The  said  J.  B.  F.  and  S.  D.  P.,  late  of,  etc.,  on. 
etc.,  at,  etc.,  unlawfully  ^nd  feloniously  did  con- 
spire and  confederate  together,  with  the  fraud- 
ulent intent  to  do  an  illegal  act, injurious  to  the 
administration  of  public  justice,  to  wit :  Did  con- 
spire and  confederate  together  with  the  said 
intent,  to  defeat  the  enforcement  of  the  prohib- 
itory liquor  law,  so  called,  in  said  county,  wrong- 
fully, to  wit :  With  money  and  other  unlawful 
means,  to  prevent  the  grand  jury  of  said  county 
at,  etc.,  from  finding  and  presenting  bills  of 
indictment  for  violations  of  said  prohibitory 
liquor  law  in,  etc.,  contrary,"  etc.  HM^  that 
the  indictment  was  insufficient,  in « failing  to 
state  in  what  manner  money  was  intended  to  be 
used,  and  to  specify  more  particularly  the  "  other 
unlawful  means."  Ihid, 

172.  Means  moat  be  criminal.  An  indictment 
for  conspiracy  under  section  4408  of  the  Revision 
must  either  show  that  the  object  of  the  conspir- 
acy was  criminal,  or  allege  facts  which  show 
that  the  means  employed  to  accomplish  the 
object  were  criminal.  Following  The  State  v. 
Potter,  supra ;  The  State  v.  Stevens  et  al.^  30 
Iowa,  391. 

173. application  of  the  rule.  An  indict- 
ment which  charged  the  defendant  with  con- 
spiracy to  injure  the  character  of  the  prosecutrix, 
by  obtaining  a  decree  of  divorce  against  her,  on 
the  ground  of  adultery,  by  procuring  her  to 
accept  service  of  notice  under  the  false  repre 
sentation  that  the  divorce  was  sought  on  otlier 
grounds  than  that  of  adultery,  was  held  insuffi- 
cient to  warrant  a  conviction.  Ibid. 

174.  iz^ury  to  property.    The  injury  to 

property,  contemplated  by  the  statute  against 
conspiracy,  must  be  such  as  is  punishable  as  a 
crime.  Ibid. 

176. The  injury  must  also  be  a  direct 

one  against  the  property  itself,  and  not  against 
an  inchoate  right,  as  that  of  the  wife  in  the 
property  of  her  husband.  IHd. 

176.  acts  ii^urioiui  to  the  administration 

of  Juftice.  An  indictment  under  paid  section 
4408  for  conspiring  to  do  an  illegal  act,  injurious 
to  the  administration  of  public  justice,  must,  if 
it  be  not  shown  that  the  act  itself  was  criminal, 
particularly  state  the  facts  in  respect  to  the 
means  employed,  in  order  that  it  may  be  deter- 
mined whether  they  were  criminal.  General 
averments,  such  as  "  by  means  of  money  and 
false  promises,"  are  not  sufficient.  Ibid, 


g.  Embezzlement. 

177.  An  indictment,  under  the  third  clause 
ot  section  2619  of  the  Code  of  1851,  should 
aver  that  the  accused  embezzled  and  fraudu- 
lently converted  the  money  or  property  therein 
described  to  his  own  use,  "  without  the  consent 
of  his  employer  or  master."  Tlie  State  of 
lowav.  Foster,  11  Iowa,  291. 

h.  False  pi'etenses, 

178.  Falae  pretenses.  An  indictment  for 
false  pretenses  should  state  specifically  the  false 
pretense  relied  upon ;  but  the  court  could  not, 
under  the  provisions  of  the  statute,  require 
the  district  attorney  to  file  a  statement  of  the 
false  pretenses  which  he  intended  to  prove. 
The  United  States  v.  lioss,  Mor.  164. 

179.  Falae  pretenses  cannot  be  jiredicated  on 
opinion.  An  indictment  for  obtaining  property 
or  money  under  false  pretenses  cannot  be  pred- 
icated upon  representations  which  are  mere 
matters  of  opinion.  (Citing  2%e  People  v.  Tamp- 
kins,  1  Park.  224 :  Reese  v.  Wyman,  9  (^Jeo.  480 ; 
Reg.  V.  Oates,  29  Eng.  Com.  Law  and  Eq.  552  ; 
State  V.  T(main,  5  Dutch.  13.)  The  State  ofI<ma 
V.  Webb,  26  Iowa,  262. 

180.  Obtaining  signature  by  fidse  pretenses. 
In  a  prosecution  for  obtaining  the  signature 
of  the  prosecutor  to  a  receipt  (which,  under 
our  statute,  is  the  subject  of  forgery),  by 
false  pretenses,  the  indictment  charged  that  the 
defendant  went  to  the  prosecutor  and  pretended 
that  he  had  come  to  pay  a  debt  due  from  him 
to  the  prosecutor,  and  that  by  reason  of  sudi 
false  pretense  the  prosecutor  was  induced  to 
execute  a  receipt  to  the.  defendant  for  the 
amount  of  the  debt,  which  the  defendant  took 
into  his  possession  and  carried  away,  without  the 
.consent  of  the  prosecutor,  and  without  paying 
him  any  part  of  the  debt.  The  indictment 
further  alleged  that  defendant  did  not  come  to 
pay  the  prosecutor  as  pretended.  Held,  that  the 
indictment  was  sufficient.  Wright,  J.,  dissent- 
ing.   The  State  v.  Doioe,  27  Iowa,  273. 

t.  False  imprisonmnent. 

181.  In  an  indictment  for  false  imprisonment 
the  charge  that  the  defendant  was  "unlaw- 
fully and  feloniously  imprisoned  "  implies  that 
the  act  was  done  without  sufficient  legal  au- 
thority, and  is  good  without  the  latter  alle- 
gation. Tlie  United  States  v.  Lwpoint  et  ah, 
Mor.  146. 
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j,  Fwgery, 

182.  Forgery;  oopy  of  inatmmeiit  set  out. 
While,  in  an  indictment  for  iorgery,  it  is  neces- 
sary to  set  out  a  copy  of  the  instrument,  it  need 
not  be  prefaced  by  any  technical  form  of  words 
to  express  that  it  is  so  set  out,  and  the  words  "  of 
the  purport  and  eifect  following"  are  sufficient, 
at  least  under  our  statute.  IJie  State  of  Iowa  v. 
Johnson,  26  Iowa,  407. 

183.  An  indictment  for  the  forgery  of  an 
indorsement  of  an  instrument  need  not  allege 
the  genuineness  or  validity,  in  fact,  of  such  in- 
strument, provided  that,  if  genuine,  it  would  be 
of  any  legal  force  or  effect.  State  of  Iowa  v. 
Pierce,  8  Iowa,  231. 

184.  An  indictment  for  forgery,  describing 
the  instruments  forged  as  "  thirteen  false,  etc., 
bank  bills,  numbered  1566, 1559,"  "  purporting 
to  have  been  issued  by  a  corporation  duly 
authorized  for  that  purpose  by  the  State  of 
Illinois  ;  to  wit :  purporting  to  be  bank  bills  of 
the  bank  of  6.,  State  of  Illinois,  each  of  said 
bank  bills  being  of  the  denomination  of  two 
dollars/'  is  insufficient  for  not  setting  out  copies 

*  of  the  bills,  nor  stating  any  reason  for  omitting 
to  do  so.  State  of  Iowa  v.  GaUendine,  8  Iowa, 
288. 

k.  Gaming, 

185.  Oaming.  Where  sections  4  and  5  of  the 
gaming  law  prohibit  the  same  games  of  chance, 
and  4th  "  excepts  games  of  athletic  exercise," 
and  5th  contains  no  exception,  held,  that  an 
indictment,  avering  no  exception,  would  be  good 
under  the  5th  section.  Romp  v.  The  State,  3  G. 
Gr.  276. 

186.  Negative  exception.  The  negative 
exception  in  a  penal  act  need  not  be  averred,  as 
the  defendant  may  show,  in  defense,  that  his  acts 
come  under  such  exception.  Ibid, 

187.  General  rulei  When  an  offense  is 
charged,  in  the  language  of  the  statute,  it  is  suf- 
ficient. Ibid, 

I.  Q ambling-houses, 

188.  Qambling-house.  An  indictment,  which 
charges  that  the  defendant  on,  etc.,  at,  etc., 
did  keep  a  house,  situate  on  lot  number  two, 
block  number  ten,  in  the  city  of  Wapello,  where 
drunkenness,  quarreling,  gambling  and  breaches 
of  the  peace,  are  carried  on  by  divers  per- 
sons, whose  names  am  to  the  grand  jurors 
unknown,  and  that  said  defendant  being  then 


and  there  the  occupant  of  said  house,  did  per- 
mit said  drunkenness,  quarreling  gambling 
and  breaches  of  the  peace,  to  be  carried  on 
contrary,  etc.,  although  it  does  not  charge  the 
offense  with  all  the  accuracy  and  distinctness 
desirable,  is  sufficient  after  verdict,  on  a  motion 
in  arrest  of  judgment.  TJie  State  of  Iowa  v. 
Maurer,  7  Iowa,  406. 

189.  An  indictment  under  section  2721  of  the 
Code  of  1851,  which  charges  that  the  defendant 
did  willfully  and  unlawfully,  on  the  1st  day  of 
July,  1857,  keep  a  house  which  was  resorted  to 
by  B.  A.  M.  and  G.  H.,  and  divers  other  persons 
to  the  jurors  unknown,  for  the  purpose  of 
gambling,  sufficiently  charges  an  intent  upon 
the  defendant,  or  that  he  kept  the  house  for 
the  illegal  purpose.  State  of  Iowa  y.  Cure,  7 
Iowa,  479. 

190. So,  an  indictment,  under  the  same 

section,  which  alleges  that  the  defendant  did 
willfully  and  unlawfully  suffer  and  permit 
B.  A.  M.,  and  G.  H.,  and  divers  other  persons,  to 
the  jurors  unknown,  to  play  at  cards  in  a  room 
in  a  house,  etc.,  the  said  room  in  said  house 
being  under  his,  the  defendant's,  control,  avers 
sufficiently  a  knowledge  that  others  played  for 
money.  Ibid. 

191.  An  indictment  under  said  section  charged 
that  the  defendant,  at  atime  and  place  named, 
"  being  then  and  there  the  keeper  of  a  house 
resorted  to  for  the  purpose  of  gambling,  know* 
ingly  and  unlawfully  did  permit  and  suffer  evil 
disposed  persons,  whose  names  are  to  the 
grand  jurors  unknown,  then  and  there  to  play 
at  cards  for  money,  whisky  and  other  prop- 
erty. Held,  that  it  was  sufficient.  27u  State  of 
Iowa  V.  Middleton,  11  Iowa,  246. 

m.  Illegal  voting. 

192.  An  indictment  under  section  2693  of  the 
Code  of  1851  ( §  4335,  Rev.  1860  ;  §  3995,  Code  of 
1873),  which  provides  that  if  any  person,  know- 
ing himself  not  to  be  qualified,  vote  at  an  election 
authorized  by  •  law,  which  avers  when  the 
election  was  held,  what  officers  were  then  to 
be  elected,  and  that  such  election  was  author- 
ized by  law,  sufficiently  shows  that  the  election 
was  held  by  the  proper  and  legal  officers.  The 
State  of  Iowa  v.  Douglass,  7  Iowa,  418. 

193.  To  charge  in  an  indictment  that  the 
defendant  voted  in  an  election  authorised  by 
law,  then  and  there  holden,  includes  the  further 
idea  that  it  was  held  by  the  proper  officers.  Ibid. 
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194.  An  indictment  for  illegal  voting  in  a 
township  in  which  the  accused  was  not  a  resi- 
dent, ia  not  affected,  hj  the  fact  that  he  is  also 
liable  for  perjury.  Tfte  State  of  Iowa  v.  Miiv- 
nick,  15  Iowa,  123. 

196.  Candidate  need  not  be  alleged.  In  an 
indictment  for  illegal  voting,  it  is  not  necessary 
to  allege  that  candidates  for  any  particular  office 
were  voted  for,  or  the  names  of  the  persons 
voted  for.  Ibid. 

n.  Larceny, 

196.  Laroeny  of  money  and  bank  notes.  In 
an  indictment  for  stealing  "  money  and  bank 
notes,"  under  the  Code  of  1851,  the  item  money 
is  sufficiently  designated  by  the  words  "gold 
and  silver,"  and  the  term  "  bank  notes  "  is  suffi- 
ciently described  by  the  words  *"  Clark's  ex- 
cliange  bank  bills  of  the  value  of  $20."  The  fol- 
lowing is  also  sufficiently  descriptive  of  the 
bank  bills  alleged  to  have  been  stolen :  "  Seven 
dollars  of  other  bank  bills,  the  names  of  the 
banks  to  the  jurors  unknown,  of  the  value  of 
$7."    Munson  v.  Tlie  State,  4  G.  Gr.  483. 

197. "  Bank  note  "  and  "  bank  bill,"  under 

the  Code  of  1851,  signify  the  same  thing.  Ibid. 

198.  In  an  indictment  for  larceny  in  stealing 
a  bank  note,  it  is  sufficient  to  describe  it  as  a 
promissory  note  for  the  payment  of  money,  com- 
monly called  a  bank  note,  purporting  to  be 
issued  by  a  bank  for  the  payment  of  a  certain 
sum  of  money,  still  due  and  unpaid,  and  of  a 
certain  value.  Tlte  State  of  Iowa  v.  Bond^  8 
Iowa,  540. 

199.  An  indictment  which  charged  the  de- 
fendant with  the  larceny  of  ''  $180  tn  bank  notes, 
usually  known  and  described  as  greenbacks," 
was  Iield  sufficiently  certain  in  respect  to  the 
subject-matter  of  the  offense.  The  State  v. 
Ebekenberryf  30  Iowa,  504. 

200.  Valntf.  The  objection  that  an  indictment 
for  the  larceny  of  certain  property,  including 
a  wagon  and  harness,  is  defective,  because  the 
value  of  these  two  pieces  are  stated  together,  is 
not  well  founded.  T?ie  State  v.  Hart,  29  Iowa, 
268. 

201.  Iiarceny  from  bailee.  Whenever  a  per- 
son has  a  sx>ecial  property  in  a  thing  stolen,  or 
holds  it  in  trust  for  another,  the  indictment  may 
charge  the  property  in  either  the  bailee  or 
owner.  It  was  accordingly  Iield,  where  a  trunk 
was  stolen  from  a  baggagc-niaster,  in  wlio^^e 
possession  it  was,  that  the  possession  and  prop- 


erty was  properly  laid  in  the  owner.     The  State 
V.  MuUen,  80  Iowa,  203. 

202.  Allegation  of  laroeny.  Where  the  in- 
dictment charged  that  W.  H.  C.  at  the  time  and 
place  specified,  "  one  box  of  percussion  caps  of 
the  value  of  twenty-five  cents,  of  the  personal 
property  of  one  J.  G.,  then  and  there  being 
found,  did  steal  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,"  etc. ; 
held,  sufficient,  as  the  word  *'  steal "  has  a  uni- 
form signification,  and  in  common  as  well  as  in 
legal  parlance,  means  the  felonious  taking  and 
carrying  away,  of  the  personal  goods  of  another. 
The  State  v.  Chambers,  2  G.  Gr.  308. 

o.  Leicdness. 

203.  LewdneM:  allegation.  To  render  a 
defendant  liable,  under  section  2709  of  the  Code 
of  1851,  for  lewdness,  the  indictment  should 
charge  that  the  parties  were  not  married  to  each 
other.     The  State  of  Iowa  v.  Clinch,  8  Iowa,  401. 

p.  Murder.^ 

204.  An  indictment  is  good  which  clearly 
states  all  the  facts  necessary  to  constitute  the 
crime  of  murder,  under  the  statute.  Nash  v. 
The  State,  2  G.  Gr.  286. 

205.  What  constituteB.  The  words  "  with 
malice  aforethought "  are  necessary  in  defining 
murder,  either  in  the  first  or  second  degree, 
and  in  order  to  charge  murder  in  the  first 
degree,  the  indictment  should  also  allege  the 
killing  to  have  been  "  willful,  deliberate  and 
premeditated,"  or  that  it  was  done  in  perpetra- 
ting some  one  of    the  crimes  enumerated    in 

*  The  following  are  the  provisions  of  the  statute 
respecting?  the  crime  of  murder.  The  figures  in 
brackets  denote  the  sections  as  they  stood  in  the 
Code  of  1851 ;  the  others  as  they  stood  in  the  Re- 
vision of  I860:  They  are  reprinted  in  the  Code 
of  1878: 

Section  4191.  (25o8.)  Whoever  kills  any  human 
belnfc  with  malice  aforethought  either  express  or 
implied  is  trullty  of  murder. 

Sec.  4103.  (25(19.)  All  murder  which  Is  perpetrated 
by  means  of  poison  or  lylnff  in  wait  or  any  other  kind 
of  willful,  deliberate,  and  premeditated  killinK,  or 
which  is  committed  In  the  perpetration  or  attempt 
to  perpetrate  any  arson,  rape^  robbery,  mayhem^  or 
buffflary,  is  murder  of  the  first  decree  and  shall  be 
punished  with  death. 

Sec.  4193.  (2570.)  Whoever  commits  murder  other- 
wise than  Is  set  forth  In  the  preceding  section  Is 
guilty  of  murder  of  the  second  degree,  and  shall  be 

{)unlshed  by  Imprisonment  In  the  penitentiary  for 
if e  or  for  a  term  of  not  less  than  ten  years. 
Sec.  4194.  G&71.)  Upon  the  trial  of  an  indictment 
for  murderfthe  jury,  ii  they  And  the  defendant  guilty, 
must  inquire, and  By  iheir  verdict  ascertain,  whether 
he  be  guilt;  of  murder  of  the  first  or  second  degree ; 
but  If  such  defendant  be  convicted  upon  hlH  own 
<umfe«»Um  In  open  court  the  court  must  proceed  by 
the  examination  of  witnesses  to  determine  the  degree 
of  murder  and  award  sentence  accordingly. 
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section  2569  of  the  Code  of  1851.    Fotiis  v.  The 
State,  4  G.  Gr.  500. 

206.  The  distinctions  between  murder  in  the 
first  and  murder  in  the  second  degree,  under  the 
Code,  defined.  Ibid. 

207.  An  indictment  alleging  the  killing  to 
have  been  "willfully,  feloniously  and  unlaw- 
fully "  done,  and  also  "  with  malice  afore- 
thought "  is  not  sufiiciently  descriptive  of  the 
crime  of  murder  in  the  first  degree,  but  it  is 
sufficient  for  the  crime  of  murder  in  the  second 
degree.  Ibid. 

208.  An  indictment  for  murder  in  the  second 
degree  is  not  good,  unless  it  shows  the  murder 
to  have  been  committed  in  some  one  of  the 
methods  specified  by  section  2569  of  the  Code  of 
1851.  Ibid. 

209.  Where  the  statute  uses  descriptive 
language  to  define  an  offense,  that  language 
must  be  fj)llowed  in  the  indictment,  or  words  of 
the  same  meaning  must  be  used.  Ibid. 

210.  Tlie  words,  "  with  malice  afore- 
thought," do  not  include  nor  mean  the  same  as 
the  words  "  deliberate  and  premeditated.  Ibid. 

211.  Malice  aforethought.  An  indictment 
for  murder  in  the  second  degree  charged  that 
the  offense  was  committed  "  with  intent  in  so 
doing,  then  and  there,  feloniously,  intentionally, 
willfully,  maliciously  and  deliberately  to  kill 
and  murder ; "  Tield,  that  the  charge  necessarily 
implied,  to  the  common  understanding,  malice 
aforethought,  and  that,  under  the  statute,  the 
offense  was  sufficiently  charged.  T/is  State  of 
Iowa  V.  Neeley,  20  Iowa,  108. 

212.  Under  our  criminal  procedure,  it  is  not 
necessary,  in  an  indictment  for  murder,  to 
charge  specifically,  as  required  at  the  common 
law,  that  the  defendant  "  murdered  "  the  de- 
ceased ;  but  the  use  of  allegations,  which  import 
an  equivalent  meaning,  is  sufficient.  Revision 
1860,  section  4657.  Tlie  State  of  Iowa  v.  O'Niel, 
23  Iowa,  272. 

213.  Requisites  of  indictment  for  murder  in 
first  degree.  To  constitute  a  good  indictment 
for  murder  in  the  first  degree,  the  facts  showing 
the  commission  of  the  offense  and  the  degree 
must  be  alleged.  Thr  State  v.  McCormick,  27 
Iowa,  402. 

214.  An  indictment  for  murder  in  the  first 
degree,  where  the  killing  was  not  done  in  the 
perpetration  of,  or  attempt  to  perpetrate,  any  of 
the  felonies  mentioned  in  section  4192  of  the  Re- 


vision, must  charge  that  the  killing  was  willful, 
deliberate  and  premeditated.  Ibid, 

216.  An  indictment  which  charged  that  the 
assault  was  willful,  deliberate  and  premedi- 
tated, and  that  the  blow  causing  death  was  dealt 
willfully,  deliberately  and  premeditatedly,  but 
which  did  not  charge  that  it  was  thus  dealt  for 
the  purpose  or  with  the  intent  to  kill,  or  that 
the  killing  was  willful,  deliberate  and  premedi- 
tated, was  held  bad,  as  an  indictment  for  murder 
in  the  first  degree.  The  intent  to  kill  must  be 
alleged,  or  words  from  which  the  law  infers  this 
intent.  Ibid. 

216.  Naming  the  offense  murder  in  the  first 
degree,  in  the  introductory  and  concluding  por- 
tions of  the  indictment,  is  not  sufficient,  unless 
the  facts  charged  constitute  it  such.  Ibid. 

217. indictment   at   common  law  and 

under  the  statute.  An  indictment  for  murder, 
which  would  be  sufficient  at  common  law,  is  not 
necessarily  so  for  murder  in  the  first  degree 
under  the  statute.  Ibid;  and  Fonts  v.  Th^  State, 
4  G.  Gr.  500. 

218. must  charge  that  killing  was  will- 
ful, deliberate  and  premeditated.  To  consti- 
tute a  good  indictment  for  murder  in  the  first 
degree,  where  the  killing  was  not  done  in  the 
perpetration  of,  or  attempt  to  perpetrate,  any 
of  the  felonies  mentioned  in  section  4192  of  the 
Revision,  it  must  be  charged  that  the  killing  was 
willful,  deliberate  and  premeditated.  The  alle. 
gation  that  the  aifsault  was  willful,  deliberate 
and  premeditated,  will  not  suffice.  Following 
7  he  State  v.  McCormack,  supra;  The  State  v. 
Watkins,27  Iowa,  415  ;  The  State  v.  Thompson^ 
31  Ibid,  393.    T/ie  State  v.  Knouse,  29  Ibid,  118. 

219. the  word  deliberate,  or  its  equiv- 
alent, must  be  used.  An  indictment  for  mur- 
der in  the  first  degree  must  charge  the  killing 
to  have  been  deliberate  as  well  as  willful  and 
premeditated.  An  indictment  which  charged 
the  killing  to  have  been  "  willful,  felonious, 
premeditated,  and  with  malice  aforethought," 
was  held  insufficient  as  an  indictment  for  murder 
in  the  first  degree  ;  neither  of  these  words  being 
regarded  as  equivalent  to  the  word  "  deliberate." 
The  special  meaning  attached  to  these  words, 
and  the  distinctions  existing  between  them, 
pointed  out  by  Beck,  J.  TJie  State  of  Iowa  v. 
Jioyle,  28  Iowa,  522. 

220.  Whether,  when  it  is  alleged  that 

the  killing  was  commited  in  the  perpetration  of, 
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or  attempt  to  perpetrate  some  one  of  the  felo- 
nies mentioned  in  the  statute  (Revision,  section 
4192),  it  is  then  necessary  to  allege  that  the  kill- 
ing was  willful  deliberate  and  premeditated, 
qu^re.     The  State  v.  AlcCormaek,  37  Iowa,  402. 

221.  Indictment,  the  bodj  of  which  was 
in  the  following  form :  "  The  said  G.  S.,  on, 
etc.,  in,  etc.,  and  upon  the  body  of  one  W.  P., 
then  and  there,  being  willfully,  feloniously, 
deliberately,  premeditatedly,  by  lying  in  wait, 
and  of  his  malice  aforethought,  did  commit  an 
assault  with  a  deadly  weapon,  being  a  pistol, 
then  and  there  held  in  the  hands  of  the  said 
O.  B;  and  loaded  and  charged  with  powder 
and  bullet,  and  then  and  there  the  said  G.  S. 
did,  by  lying  in  wait,  with  the  specific  intent 
to  kill  and  murder  the  said  W.  P.,  willfully, 
feloniously,  deliberately,  premeditatedly,  and  of 
his  malice  aforethought,  shoot  off  and  discharge 
the  contents  of  said  deadly  weapon  at,  against, 
into  and  through  the  head  and  body  of  the  said 
W.  P.,  thereby  willfully,  feloniously,  deliber- 
<^tely,  premeditatedly,  and  of  his  malice  afore- 
thought, inflicting  .upon  the  head  and  body  of 
the  said  W.  P.,  a  mortal  wound,  of  which  mortal 
wound  the  said  W.  P.  then  and  there  did  die." 
Held, '  1.  That  the  indictment  was  sufficient  as 
charging  murder  in  the  first  degree ;  2.  That  the 
time  of  the  death  was  sufficiently  alleged,  as 
being  at  the  time  and  place  when  and  where  the 
assault  was  made  ;  3.  That. the  indictment  was 
sufficient  as  charging  that  the  deceased  was  a 
human  being.  The  State  v.  StarUey^  83  Iowa, 
626. 

q.  MaUcUma  injury. 

222.  Domestic  beast:  allegation.  In  an  in- 
dictment for  maliciously  killing  a  hog,  it  is  not 
necessary  to  allege  that  the  animal  killed  was  a 
"domestic  beast."  Code  of  1851,  section  2678, 
'ihe  State  of  Iowa  v.  Enstoto,  10  Iowa,  115. 

223.  Suffioienoy  of  aTerment.  In  an  indict- 
ment for  malicious  injury,  it  is  sufficient  to  aver 
ownership,  wthout  setting  out  the  character  of 
the  title  or  interest.  The  State  of  Iowa  ▼. 
Brant,  14  Iowa,  180. 

r.  Nuiaanee :  intoxicating  liquore. 

224i  NtdBanoe.  An  indictment  against  a 
house,  as  a  dram-shop  and  nuisance,  where  a 
lien  is  not  sought  upon  the  property,  need  not 
state  the  owner's  name  nor  aver  his  knowledge 


of  the  unlawful  traffic.  Our  House  No.  2  v. 
The  StaU,  4  G.  Gr.  172. 

226.  Intoxicating  liqnon.  In  an  indictment 
against  an  individual  for  retailing  intoxicating 
liquors  by  the  dram,  it  is  not  necessary  to  desig- 
nate the  premises  upon  which  the  alleged  sale 
was  made.  It  is  sufficient,  if  the  offense  is 
charged  to  have  been  committed  in  the  appro- 
priate county.  It  is  desirable,  though  not  essen- 
tial, that  the  town  or  city  be  designated.  Zum- 
Jwff  V.  The  StaU,  4  G.  Gr.  526. 

226. general  rule.    Where  an  indictment 

is  in  substantial  compliance  with  section  2016  of 
the  Code  of  1851,  it  cannot  be  deemed  invalid. 

227. particular  case.     An  indictment  for 

retailing  liquors  charged  the  defendant  with 
being  "  a  retailer  of  intoxicating  liquors  by  the 
glass  or  dram,  to  be  then  and  there  drank,  in 
and  about  the  premises  of  him,  the  said  Wiliam 
Zumhoff,  by  consumers  and  purchasers  thereof, 
and  did  then  and  there,  on  divers  different  and 
separate  times,  retail  to  divers  persons,  to  the 
jury  unknown,  twenty  glasses  or  drams  of  rum, 
brandy,  gin,  whisky,  wine  and  other  intoxica- 
ting liquors ;  '^  held,  that  the  offense  is  charged 
Bufficienly  specific,  and  with  more  descriptive 
and  explanatory  matter  than  is  necessary.  Ibid, 

228.  An  indictment  for  retailing  intoxi- 
cating liquors,  which  charges  the  offense  as  fol- 
lows: '*  One  glass  of  brandy,  the  same  being 
intoxicating  liquor,  then  and  there  did  retail, 
with  a  view  to  its  being  drank,  in  a  building 
which  the  said  Rockledge  then  and  there  kept 
and  occupied  as  a  shop,  wherein  said  brandy 
was  retailed,  sufficiently  describes  the  offense. 
Wrocklege  v.  The  State  of  Iowa,  1  Iowa,  167. 

229.   intoidcating     liquors:      amount. 

Where  an  indictment  charged  the  defendant 
with  selling  one  gallon  of  intoxicating  liquors, 
for  the  sum  of  $1.25.  Held,  that  the  amount 
received  for  the  liquors  was  entirely  imma- 
terial, and  that  the  indictment  was  sufficient. 
tlare  v.  The  State  of  loioa,  5  Iowa,  509. 

230. negativing  charges.  It  is  not  neces- 
sary to  charge  in  an  information  or  Indictment 
for  selling  intoxicating  liquors  in  violation  of 
the  act  above  mentioned,  that  the  liquors  were 
not  sold  for  sacramental,  medicinal,  mechanical 
or  culinary  purposes,  nor  that,  at  the  time  the 
liquors  were  sold,  the  defendant  wa^  tlu*  keeper 
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of  a  hotel,  groceiy,  eatlng-liouse  or  confection- 
ary.   The  State  of  Iowa  v.  Beneke,  9  Iowa,  203. 

231. negativing    ezceptiona.    The   rule 

for  negativing  excepted  cases  is/ that  the  indict- 
ment must  negative  the  exceptions  expressed  in 
the  enacting  clause.  I  bid. 

232.  Several  sales  cliarged  in  same  indict- 
ment Under  section  6,  chapter  45,  Laws  of 
1855,  a  defendant  may  be  charged  in  one  indict- 
ment with  several  violations  of  the  law,  each 
violation  being  alleged  in  a  separate  count,  and 
the  defendant  may  be  convicted  and  punished 
for  each  of  the  violations,  as  under  separate 
indictments.  A  separate  judgment  should  be 
rendered  on  each  count.  TTie  State  of  Iowa  v. 
LeiSj  11  Iowa,  416. 

233. Under  said  act  a  defendant  cannot  be 

charged  in  separate  counts,  of  the  same  indict- 
ment, with  a  first  and  second,  or  first  and  third 
violation  of  the  law.  Ibid. 

234.  Averment  of  intent.  In  an  indictment 
under  section  8,  chapter  45,  of  the  acts  of  1855, 
entitled  "An  act  for  the  suppression  of  intem- 
perance," it  is  not  necessary  to  allege  that  the 
liquors  kept  for  sale  were  "  kept  by  defendant 
with  intent  to  sell  the  same  in  violation  of  law." 
Tlie  State  of  Ima  v.  GoUim,  11  Iowa,  141. 

235.  Averment  of  name:  when  not  neces- 
sary. It  is  not  necessary,  in  an  indictment  for 
selling  intoxicating  liquors,  to  set  out  the  name 
of  the  person  to  whom  the  liquor  was  sold.  The 
State  of  Iowa  v.  Becker,  20  Iowa,  438. 

236.  Averment  of  place.  In  an  indictment, 
under  section  1564,  Revision  1860,  for  causing 
a  nuisance  by  selling,  or  keeping,  with  intent 
to  sell,  intoxicating  liquors,  it  is  not  sufficient 
to  merely  charge  that  the  defendant  used  and 
kept  a  place  'for  the  purpose  of  selling  such 
liquors.  It  should  be  averred  that  he  either  had 
sold  liquors  at  the  place  mentioned,  or  kept  them 
there  for  the  purpose  of  selling.  The  State  of 
lotoa  V.  Ilass,  22  Iowa,  193. 

237.  Exceptions  in  statute  need  not  be  nega- 
tived. To  sustain  a  conviction  for  selling  wine, 
ivnder  an  indictment  for  keeping  and  selling  in- 
toxicating liquor,  it  need  not  be  charged  in  the 
indictment,  nor  proven  on  the  trial,  that  the  wine 
was  not  manufactured  from  grapes  or  fruit 
grown  in  this  State,  as  specified  in  the  proviso 
to  the  pn>hibitory  liquor  law  contained  in  sec- 
tion 1583,  of  the  Revision.  That  the  case  comes 
within  the  proviso  mentioned  is  matter  of  de- 


fense. The  State  v.  Stapp,  29  Iowa,  561 ;  The 
State  v.  Ber^ke,  9  Ibid.  203 ;  T?ie  State  v.  Will- 
iams, 20  Ibid.  98. 

238.  The  case  falls  within  the  rule  that, 
what  comes  by  way  of  proviso  in  a  statute  must 
be  insisted  upon  for  the  purposes  of  defense  by 
the  party  accused,  but  that  where  exceptions  are 
made  in  the  enacting  part  of  the  law,  then  it 
must  be  charged  in  the  indictment  and  proven 
on  the  trial  that  the  case  does  not  come  within 
any  of  the  exceptions.  Ibid, 

239.  Not  nececssary  to  allege  violation  of 
particular  section  of  statute.  Indictment,  the 
body  of  which  was  in  the  following  form :  "  The 
said  Allen,  on,  etc.,  and  on  each  day  from  that 
time  until  the  finding  of  this  indictment,  in 
the  county  of  M.  aforesaid,  did  establish,  con- 
tinue and  use  a  building  find  place  for  the 
purpose,  and  with  the  intent  of  owning  and 
keeping  and  selling  intoxicating  liquors  therein, 
within  the  State  of  Iowa,  contrary  to  law ;  and 
then  and  there  did  sell  gin,  rum,  brandy,  whisky 
and  other  intoxicating  liquors."  Held  sufficient. 
The  State  v.  AUen  d  Allen,  32  Iowa,  248. 

240. It  is  not  necessary,  in  such  case,  to 

charge  that  the  acts  done  were  "  in  violation  of 
section  1562  of  the  Revision."  The  charge  con- 
tra formam  statute  is  sufficient.  Ibid. 

241.  Ijocality.  Where  a  house  is  indicted,  it 
should  be  so  described  as  to  leave  no  reasonable 
doubt  of  its  locality.  If  orris  House  v.  The  State, 
3  G.  Gr.  513. 

242.  Description.  A  description  of  the  prem- 
ises as  follows :  "  The  building  which  the  said 
Joseph  Rockledge  then  and  there  kept  and  oc- 
cupied as  a  shop  wherein  said  brandy  was 
retailed,"  is  clearly  equivalent  to  "  on  or  about 
the  premises."  Wroeklege  v.  The  State  of  lotoa 
1  Iowa,  167. 

243.  Description  of  place  to  be  searched. 
A  particular  description  of  the  place  to  be 
seached,or  the  property  to  be  seized,  is  required 
by  the  act  for  the  suppression  of  intemperance ; 
and  the  charge  alleged  against  the  defendant, 
is  to  be  distinctly  and  fully  stated.  Santo  et  at. 
V  r/w  State  of  Iowa,  2  Iowa,  165. 

244. sufficiency  o£    An  indictment  for 

causing  and  continuing  a  public  nuisance  by 
establishing,  keeping  and  using  "  a  certain  build- 
ing or  place  "  for  the  sale  of  intoxicating  liquors, 
is  sufficiently  definite  in  its  description  of  the 
place.  T/ie  State  of  lotoa  v.  Kreig,  13  Iowa, 
462. 
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246. defloription  of  building.  In  an  in- 
dictment under  section  1564  of  the  Revision  of 
1860,  against  the  person,  it  is  not  necessary  to 
describe  the  building  and  its  specific  location. 
The  State  of  I(njoa  v.  Beck$r,  20  Iowa,  438. 

246. room  and  plaoe.  An  indictment  for 

keeping  a  nuisance,  under  said  section  1564, 
is  sufficient,  which  charges  the  offense  as  havng 
been  committed  **  by  using  and  keeping  a 
room  and  place  for  the  purpose  of  selling 
and  by  selling  therein  intoxicating  liquors,  in 
violation  of  section  1563  of  the  Revision."  T?ie 
State  V.  Freeman,  27  Iowa,  333. 

247.  Duplicity.  Where  an  indictment 
charges  that  the  defendant  had  retailed  twenty 
glasses  or  drams  of  intoxicating  liquors  to 
divers  persons,  at  divers  times,  it  does  not 
thereby  present  more  than  one  offense,  as  lim- 
ited by  section  2917  of  the  Code  of  1851.  Zum- 
fioff  V.  State  of  Iowa,  4  0.  Gr.  526. 

248.  Where  an  indictment  for  selling  intoxi- 
cating liquors  charged  that  the  defendant  "  did 
keep,  and  was  concerned,  engaged  and  em- 
ployed, in  owning  and  keeping  intoxicating 
liquors  to  sell."  Held,  1.  That  the  indictment 
described  but  a  single  offense ;  2.  That  there 
is  no  distinction  between  charging  that  a  de- 
fendant "  kept  Intoxicating  liquors  to  sell,"  and 
that  he  kept  them  with  "  intent  to  sell."  Vaughn 
V.  The  State  of  Iowa,  5  Iowa,  369. 

249.  The  offense  of  nuisance,  under  section 
1564  of  the  Revision  of  1860,  may  be  committed 
either  by  the  manufacture,  sale,  or  keeping,  with 
intent  to  sell  intoxicating  liquors  contrary  to 
law,  and  while  an  indictment  is  suificient  which 
charges  the  commission  of  the  offense  by  either 
one  of  the  unlawful  acts,  it  is  not  bad  for  du- 
plicity, if  it  charges  the  offense  to  have  been 
committed  by  two  or  all  three  of  the  specified 
unlawful  acts.  Tlie  State  of  lotoa  v.  Baughman, 
20  Iowa,  497. 

260.  An  indictment,  under  section  1564  of 
the  Revision  of  1860,  which  charged  that,  in  a 
certain  building,  the  defendant  kept  intoxicating 
liquors  for  sale,  and  did  then  and  there  sell  the 
same,  does  not  charge  two  distinct  offenses,  and 
is  not  bad  for  duplicity.  The  State  of  Iowa  v. 
Becker,  20  Iowa,  438. 

«.  Official  misconduct, 

251.  An  indictment  against  C,  and  eleven 
other  members  of  the  board  of  supervisors  of 

40 


the  county  of  W.,  for  willful  misconduct  in 
office,  in  ordering  the  erection  of  bridges,  at  a 
cost  of  more  than  $5,000,  without  first  submit- 
ting a  proposition  therefor,  as  provided  by  stat- 
ute, alleged  that  they,  the  said  G.  and  others, 
on,  etc.,  in,  etc.,  being  the  supervisors  of  said 
county,  and  convened  in  session  as  the  board  of 
supervisors,  wrongfully,  unlawfully,  and  will- 
fully did  order  the  erection  of  three  separate 
bridges,  exceeding  a  cost  of  $5,000  each,  and 
did  willfully  appropriate  there  for,  of  the  public 
money,  etc.,  without  submitting  a  proposition 
therefor  to  the  voters  of  the  county,  contrary 
to  the  statute,  and  in  violation  of  their  official 
duties.  But  no  express  allegation  was  made 
that  defendants  voted  for  the  order ;  held,  that 
the  indictment  was  not  ligainst  the  board,  but 
against  the  members  thereof,  for  their  Individ- 
ual  acts,  and  that  when  fairly  construed,  it  al- 
leged that  all  of  the  defendants  named,  did, 
and  concurred  in  doing,  the  illegal  acts  charged 
in  the  indictment.  The  State  of  Iowa  v.  Gvnlee 
et  al.,  25  Iowa,  287. 

i.  Perjury. 

262.  An  indictment  will  not  lie  at  common 
law,  nor  under  the  act  of  congress,  of  1825, 
against  a  person  for  the  crime  of  perjury,  for 
swearing  or  affirming  falsely  to  the  schedule 
attached  to  a  petition  for  a  certificate  to  bank- 
ruptcy, under  the  provisions  of  the  bankrupt 
act  of  1841.  The  United  States  v.  Dickey, 
Mor.  412. 

263.  The  petitioner,  for  a  fraudulent  conceal- 
ment of  his  property,  etc.,  and  exhibiting  a 
false  schedule,  is  not  liable  to  be  indicted  for 
perjury,  unless  he  subsequently  swears  falsely 
to  interrogatories  specially  propounded.  The 
consequence  of  a  false  statement,  in  the  first 
instance,  is  the  loss  of  a  certificate  of  bank- 
ruptcy ;  and,  in  the  second,  the  petitioner  incurs 
the  penalties  attached  to  the  crime  of  perjury. 
Ibid, 

264.  In  an  indictment  for  perjury,  in  taking 
the  oath  of  bankruptcy,  it  is  too  indefinite  to 
charge,  generally,  that  the  defendant  committed 
perjury  in  falsely  swearing  to  his  schedule.  It 
should  be  charged,  in  what  particular  the  per- 
jury consisted.  The  United  States  v.  Morgan, 
Mor.  841. 

255.  An  indictment  for  peijury,  in  taking 
such  oath,  is  too  general  when  it  charges 
that  the  defendant  committed  perjury,  in  falsely 
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swearing  to  his  schedule,  without  averripg  in 
what  particular  the  perjury  consisted.  Ibid. 

266.  An  indictment  for  perjury  averred  that 
the  defendant  testified  on  a  certain  trial  to  cer- 
tain matters,  whereas  he  "  did  know  "  they  were 
false.  HMy  that  the  .averment  of  knowledge 
of  the  falsity  of  his  evidence,  at  the  time  it  was 
given,  was  sufficient.  The  State  of  lovoa  v. 
Wood,  17  Iowa,  18. 

267.  Peijixry  in  Jturtice's  oouzt.  In  an  indict- 
ment for  perjury,  committed  before  a  justice  of 
the  peace,  it  is  sufficient  to  aver,  in  relation  to 
jurisdiction,  that  it  was  at  a  justice's  court,  held 
at  the  proper  time  and  place,  on  an  issue  duly 
joined  in  his  court,  in  a  cause  which  came  on 
to  be  tried  in  due  form  of  law,  and  that  the  jus- 
tice had  sufficient  authority  to  administer  an 
oath,  without  alleging  that  the  case,  in  which 
the  perjury  is  charged  to  have  been  committed, 
was  within  the  jurisdiction  of  the  justice.  The 
State  v.  Newton,  1  G.  Gr.  160. 

268.  Averment.  An  indictment  for  perjury, 
under  the  statute,  is  bad,  which  does  not 
charge,  in  the  language  of  the  act,  that  the 
defendant  '*  willfully  and  corruptly  deposed, 
affirmed  or  declared  matter  to  be  fact,  knowing 
the  same  to  be  false ;  or  denied  matter  to  be 
fact,  knowing  the  same  to  be  true."  l?ie  Slate 
V.  Morse,  1  G.  Gr.  508. 

269. general  rule.  If  an  indictment  does 

not  substantially  follow  the  language  of  the 
statute,  it  does  not  clearly  charge  an  indictable 
offense,  and  is  consequently  not  cured  by  that 
section  of  the  statute,  which  provides  that  no 
Indictment  shall  be  quashed,  if  an  indictable 
offense  is  clearly  charged  therein.  Ilnd. 

260.  Knowledge.  In  an  indictment  for  per- 
jury, it  is  necessary  to  aver  that  the  defendant 
knew  the  falsity  of  the  matter  testified  to  by 
him,  only  in  cases  in  which  the  assignment  of 
perjury  is  upon  the  statement  by  the  accused 
of  his  belief,  or  deniel  of  his  belief,  of  the 
alleged  false  matter.  TTie  State  of  lotoa  v.  Bay- 
mond,  20  Iowa,  582. 

261.  <*  Getting  and  gathering."  A  portion  of 
the  oath  upon  which  the  perjury  was  assigned 
was,  that  the  defendant  "heard  and  saw  the 
said  Peter  Martin  getting  and  carrying  away 
from  the  premises  of  the  said  Jason  Pangborn, 
the  corn  of,"  etc.,  and  the  negative  averment 
was,  that  "  in  truth  and  in  fact,  the  said  Joseph 
Raymond  did  not  see  and  hear  the  said  Peter 
Martin  gather  and  carry  away  from  the  prem- 


ises of  the  said  Jason  Panghorn,  the  corn,"  etc. 
Held,  that  the  use  of  the  word  "gather,"  to 
negative  the  word  "getting"  com.^is  not  suf- 
ficient cause,  under  our  Code  of  criminal  prac- 
tice for  arresting  the  judgment.  Ibid, 

262.  When  sufficient  An  indictment  for 
perjury  is  sufficient,  under  section  4659  of  the 
Revision,  when  the  act  charged  as  the  offense, 
is  stated  with  such  a  degree  of  certainty,  and  in 
such  manner,  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended,  and 
the  court  to  pronounce  judgment.  The  State  v. 
SchiU,  27  Iowa,  263. 

263. In  an  indictment  for  perjury  for 

false  swearing  in  a  criminal  ii^vestigation  be- 
fore a  grand  jury,  it  is  not  necessary  to  allege 
that  the  party  charged  with  the  offense  that 
was  under  investigation,  before  the  grand  jury, 
was,  or  was  not.  guilty  thereof,  nor  the  facts 
constituting  such  offense.  Ibid, 

u.  Besieting  officers. 

264.  Averments.  In  an  indictment  charging 
the  defendant  with  knowingly  and  willfully 
resisting  an  officer,  in  attempting  to  execute 
legal  process,  it  is  not  neceissary  to  aver  that 
the  officer,  at  the  time,  informed  the  defendant 
that  he  acted  under  the  authority  of  a  warrant ; 
nor  need  the  indictment  set  forth  at  length  the 
acts  of  the  officer,  or  show  that  in  making  the 
arrest  he  complied,  in  all  respects,  with  the  re- 
quirements of  the  statute.  ITie  Stoite  of  lotoa  v. 
I^eemari,  8  Iowa,  428. 

266. time.  In  an  indictment  for  resist- 
ing an  officer  in  the  execution  of  legal  process, 
the  time  of  the  commission  of  the  offense  is 
immaterial,  and  need  not  be  proved  as  alleged ; 
and  where  the  time  ia  alleged  under  a  videlidt, 
it  is  nugatory,  and  not  traversable,  and,  if  re- 
pugnant to  the  fact,  does  not  vitiate  the  indict- 
ment ;  but  the  videlicit  itself  may  be  rejected 
as  surplusage.  Ibid. 

266. inoonoiatency.  It  is  only  an  incon- 
sistency in  the  material  allegations,  that  will 
vitiate  the  indictment ;  and  where  the  defective 
averment  may,  without  detriment  to  the  indict- 
ment be  wholly  omitted,  it  may  be  considered 
as  surplusage  and  disregarded.  Ibid. 

V.  Rape. 

267.  Defilement  In  an  indictment  for  de- 
filing a  woman  by  force,  menace  and  duress,  it 
is  not  necessary  to  aver  in  so  many  words  that 
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the  person  defiled  is  a  female,  if  npon  an  exami- 
nation of  all  the  langnage  employed  the  sex  of 
the  person  is  shown.  The  State  of  Iowa  v. 
Huesey,  7  Iowa,  409. 

268. An  indictment  which  charges  that 

the  defendant,  unlawfully  and  against  her  will, 
defiled  one  Nancy  Kerr  by  force,  menace  and 
duress,  shows  sufficiently  that  the  person  defiled 
IB  a  woman.  Ibid, 

w.  Uttering  eottnterfeit  bilU  and  coin. 

269.  Avennent  of  name.  The  name  of  the 
person,  to  whom  counterfeit  money  is  passed, 
should  be  set  forth  with  certainty  in  the  indict- 
ment unless  the  name  is  unknown,  and  if  so  the 
fact  should  be  stated.  BvMey  v.  The  Slate ,  2 
O.  Gr.  162. 

270.  Qeneral  role.  While  unmeaning  forms 
should  not  be  enforced,  clearness  and  certainty 
should  be  required.  Ibid: 

271.  PoMettdon  of  coimtezfeit  coin.  An  in- 
dictment, under  section  2634  of  the  Code  of 
1851,  for  having  in  possession  false  money  or 
coin,  counterfeited  in  the  similitude  of  coin  cur- 
rent in  the  State  of  Iowa,  etc.,  need  not  allege 
that  the  coin  was  counterfeited  in  the  similitude 
of  the  current  coin  of  the  United  States  ;  nor  is 
it  necessary  to  aver  that  the  counterfeit  coin 
was  of  any  value.  T  lu  State  of  Iowa  y.  Williams, 
8  Iowa.  533. 

272.  Indictment  need  not  allege  intent  to 
defraud  any  particiilar  person.  An  indictment 
for  uttering  as  true  a  counterfeit  bank  bill, 
under  section  2627  of  the  Code  of  1851,  need  not 
allege  an  intention  to  defraud  any  particular 
person.  The  State  of  Iowa  v.  Barrett,  8  Iowa, 
536.  And,  see.  The  State  v.  CaUendine,  Ibid. 
288 ;  The  /^te  v.  Pierce,  Ibid.  231. 

273.  Uttering,  passing  and  tendering.     An 

indictment  which  charges  the  defendant  with 
uttering,  passing  and  tendering  in  payment  a 
counterfeit  bank  bill  with  intent  to  defraud,  etc., 
does  not  charge  more  than  one  public  oifense. 
Ibid. 

X.  WiUfvl  trespass, 

274.  Willfiil  trespass :  indictment.  In  an  in- 
dictment for  willful  trespass,  in  cutting  down 
and  destroying  timber  on  the  land  of  another, 
one  statement  of  the  venue  is  sufficient;  and 
when  it  is  averred  as  being  upon  the  land  of  a 
certain  person  named,  and  described  by  section, 
townsliip  and  range,  omitting  its  situation  with 


reference  to  the  nearest  meridian  line,  it  is  suffi- 
cient, if  the  county  in  which  it  is  situated  is  set 
out.    T?ie  State  of  Iowa  v.  Watrous,  13  Iowa,  489. 

276.  The  indictment  is  sufficient  when 

the  offense  is  charged  with  such  certainty,  and 
in  such  manner,  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  was  intended 
and  the  court  to  pronounce  judgment  according 
to  the  law  of  the  case.  Ibid. 

276. charges  in    diflEierent   forms.     An 

indictment  may  charge  an  offense  in  different 
forms,  to  meet  the  testimony;  and  if  it  may 
have  been  committed  in  different  modes  or  by 
different  means,  these  may  be  alleged  in  the 
alternative ;  but  in  charging  an  offense  in  differ- 
ent forms,  the  pleader  is  not  compelled  to  use 
the  alternative  form  of  expression.  Ibid, 

277. manner  of  trespass.  In  an  indict- 
ment for  willful  trespass  by  cutting  down  and 
destroying  timber,  it  is  sufficient  to  allege  that 
the  injury  wan  done  by  cutting  down  and  de- 
stroying, without  being  more  specific.  Ibid. 

278.  Name  of  owner  must  be  alleged.    An 

indictment,  founded  on  section  4324  of  the  Revis- 
ion of  1860,  for  trespass  in  cutting  down  and 
carrying  away  the  timber,  standing  and  grow- 
ing trees  upon  the  land  of  another,  should  aver 
the  name  of- the  owner  of  the  land  upon  which 
the  alleged  trespass  was  committed.     The  State 

of  Iowa  V.  McConkey,  20  Iowa,  574. 

• 

y.  Abraionicent,  Demurrer  and  Plea. 

a.  Arraignment, 

279.  Arraignment:  omission  oil  Omission 
of  an  arraignment  will  be  a  sufficient  ground 
for  reversing  a  judgment.  Powell  v.  The  United 
States,  Mor.  17. 

280.  But  an  arraignment  will  be  implied,  if 
the  record  shows  that  the  defendant  personally 
appeared  and  pleaded.  Ibid.;  and  Harriman  v. 
The  State,  2  G.  Gr.  270. 

b.  Demurrer, 

281.  Demurrer:  intoxicating  liquon.  A  de- 
murrer to  an  infonnation  for  selling  intoxicating 
liquors,  with  a  view  to  their  being  drunk,  on  or 
about  the  premises  where  sold,  which  informa- 
tion, after  the  proper  venue  and  title  of  the 
cause,  alleged  "that  Jacob  Hintermeister,  an 
evil  disposed  person,  late  of  Muscatine  county, 
in  the  State  of  Iowa,  on  the  12th  day  of  March, 
A.  D.  1854,  at  the  county  and  within  the  city  of 
Muscatine,  in  a  certain  frame  building  then  and 
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there  situated,  and  in  the  posaeesion  and  occu 
pancj  of  the  said  Jacob  Hintermeister,  erected 
on  a  parcel  of  ground  in  lot  6,  block  10,  in  said 
city,  then  and  there  gave  three  glasses  of  whisky 
to  the  said  Uriah  W.  Holmes,  on  the  prem- 
ises aforesaid;  and  this  informant  aveis  that 
the  whisky  sold  as  aforesaid  was  drank  by  the 
said  Uriah  W.  Holmes  in  said  building,  on  the 
premises  aforesaid,  at  the  county  aforesaid  ;  and 
he  further  ayers  that  said  whisky  was  intoxi- 
cating liquor  of  the  prohibited  kind,  against  the 
peace  and  dignity  of  the  State  of .  Iowa,  to  the 
evil  example  of  all  others  in  like  case  offending, 
and  contrary  to  the  statute  in  such  case  made 
and  provided,"  was  properly  overruled.  Hin- 
iermeister  v.  The  State  of  Iowa ^  1  Iowa,  101. 

282.  An  indictment  containing  two  counts, 
one  of  which  charges  the  defendant  with 
selling  spirituous  liquors  to  divers  persons, 
whose  names  are  to  the  grand  jurors  unknown, 
is  not  liable  to  demurrer,  on  the  ground  that  it 
diarges  two  distinct  offenses  against  defendant. 
Walters  v.  The  State  of  Iowa,  5  Iowa,  507. 

283.  Mojit  be  speoific.  A  demurrer  to  an 
indictment  must  bring  specifically  and  definitely 
to  the  mind  of  tlie  court,  and  the  opposite  party, 
the  precise  objection  taken.  Benham  v.  T?ie 
State,  1  loiva,  542 ;  Vaughn  v.  The  J^ate,  5  Ibid. 
369 ;  Tha  State  v.  Oroom,  10  Ibid.  808. 

284.  When  demnrrer  will  not  lie.  An  in- 
dictment in  a  criminal  proceeding,  where  one 
of  the  names  upon  the  list  of  grand  jurors,  as 
drawn,  does  not  appear  upon  the  list  returned 
by  the  judges  of  election  for  that  year,  is  not 
open  to  demurrer  for  that  reason,  but  the  objec- 
tion must  be  taken  by  challenge  to  the  panel  of 
the  grand  jury,  under  section  4611,  et  seq.,  of  the 
Revision.  The  State  of  Iowa  v.  Hart,  29  Iowa, 
268. 

286.  The  statute  of  limitatlonB  cannot  be- 
properly  set  up  by  demurrer,  by  instructions,  or 
by  motion  for  new  trial ;  it  must  be  specially 
pleaded,  so  that  the  State  may  have  an  oppor- 
tunity to  reply.  State  v.  Hueeey,  7  Iowa,  409 ; 
Marriman  y.  l%e  State,  2  G.  Qr.  270. 

e.  Flea. 

286.  Mnrdor:  plea  of  guilty.  When  a  pris- 
oner, on  an  indictment  for  murder,  pleads  guilty^ 
the  court  must  ascertain,  by  examination  of 
witnesses,  whether  the  crime  be  murder  or  man- 
slaughter; and  the  examination  of  witnesses 
and  the  decision  of  the  judge  must  appear  of 


record.    MeCatUey  v.  The  United  States,  Mor. 

287.  Unauthoilsed  plea:  effaot  ot  To  an 
indictment  for  selling  intoxicating  liquors  with- 
out a  license,  the  defendant  pleaded  that  he 
bad  a  license,  and  issue  was  joined  upon  that 
plea,  and  upon  that  issue  the  jury  found  th-j 
defendant  guilty.  Held,  that  the  plea  should 
have  been  "  not  guilty ; "  that  the  State  should 
not  have  joined  issue  upon  any  other  plea,  and 
that  the  verdict  and  judgment  rendered  under 
such  an  issue,  should  have  been  arrested.  Peters 
V.  The  State,  8  G.  Gr,  74. 

288.  Plea  in  abatement  When  the  record 
shows  that  the  requisite  number  of  grand  jurors 
had  been  impaneled  and  sworn,  and  where  there 
was  a  plea  in  abatement,  and  demurrer  to  the 
bill,  on  the  ground  that  it  was  found  and  pre- 
sented by  a  less  number  than  fifteen ;  hM, 
that  it  was  not  error  to  overrule  such  plea  and 
demurrer.    HaU  v.  The  State,  4  G.  Gr.  73. 

289.  The  defendant  may  move  to  set  aside 
an  indictment  on  the  ground  that  it  was  not 
found  by  a  legally  constituted  grand  jury.  Ntyr- 
m'  Houee  v.  The  State,  8  G.  Gr.  513. 

290.  When  a  party  has  been  held  to  answer 
for  a  criminal  offense,  and  is  under  arrest  or 
has  given  bail,  he  cannot  object  after  indict- 
ment found,  by  plea  in  abatement  or  otherwise, 
to  the  manner  in  which  the  grand  jury  was 
selected  and  drawn.  Dixon  v.  TJie  State,  3  Iowa, 
416 ;  TJie  State  of  Iowa  v.  HinMe,  6  Ibid.  380. 

291.  Where  an  indictment  was  reached  for 
trial  it  was  said  to  be  lost,  and  another  was  re- 
turned for  the  same  offense.  Before  trial  the 
second  indictment  was  quashed  and  the  first 
one  was  found.  Held,  that  after  the  second  in- 
dictment was  quashed  it  could  not  be  pleaded 
in  abatement  of  the  first.  Beddan  v.  The  State, 
4  G.  Gr.  137. 

292.  Under  the  Code  of  1851,  a  plea  to  an  in- 
dictment setting  up  objections  to  the  manner  in 
which  the  g^nd  jury  had  been  selected  and 
drawn,  must,  where  it  relies  upon  matters  out- 
side the  record,  be  verified,  and  if  it  is  not  veri- 
fied, it  is  demurrable.  The  State  of  Iowa  v.  Hinkle, 
6  Iowa,  883 ;  StuUenberger  v.  Ward,  8  Ibid.  425. 

d,  WWidratoal  of  plea. 

293.  When  the  court  should  permit  plea  to 
be  withdrawn.  A  defendant's  rights  may  be 
seriously  compromised  by  his  being  compelled 
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to  go  to  trial  upon  an  indictment  charging  more 
than  one  offenBe,  and  the  fact  that  the  defend- 
ant has  pleaded  not  gailtj  to  the  whole  indict- 
ment is  not  sufficient  to  deprive  him  of  the 
right  to  compel  the  prosecutor  to  elect  on  which 
charge  he  will  proceed  to  trial.  TJie  State  of 
I&wa  y.  Abraham,  6  Iowa,  117. 

294. In  such  a  case,  the  court  should 

permit  the  defendant  to  withdraw  the  plea,  for 
the  purpose  of  filing  a  motion  to  direct  the  pros- 
ecutor to  elect  on  which  of  the  offenses  charged 
in  the  indictment  he  will  proceed  to  trial.  Ibid, 

296.  The  act  of  the  28th  of  January,  1857, 
regulating  appeals  from  justices,  authorizes  the 
withdrawal  in  the  district  court  of  a  plea  of 
guilty,  made  in  the  court  below,  and  the  substi- 
tution of  the  plea  of  not  guilty  in  the  place 
thereof.  The  State  of  Iowa  v.  Kraft,  10  Iowa, 
830. 

VI.  Defenses. 
a.  Alibi. 

296.  Bffeotof  fidluro  to  establish.  It  may 
be  that  a  fabricated  defense  of  alibi  to  an  in- 
dictment would  be  a  circumstance  of  weight 
against  the  defendant,  though  it  would  not  be 
conclusive  of  his  guilt;  but  an  unsuccessful 
attempt  to  establish  an  aUbi  is  not,  of  itself,  a 
circumstance  of  great  weight  against  the  defend- 
ant, and  does  not  imply  an  admission  of  the 
truth  or  relevancy  of  the  facts  alleged  against 
him.    The  State  of  Iowa  v.  Collins,  20  Iowa,  b5. 

297.  The  law  relating  to  alibi  as  a  defense  as 
laid  down  in  the  Webeter-Parkman  ease,  6  Cush. 
295,  approved  in  the  present  case.  The  State  v. 
Orvise,  19  Iowa,  812. 

b.  Former  conviction  and  acquittal, 

298.  Fonner  oonvlotion.  A  transcript  from 
a  justice  of  the  peace  showing  a  conviction  of 
A  B  for  an  assault  and  battery  is  not  admissible 
in  bar  of  a  prosecution  on  an  indictment  for  a 
riot,  although  alleged  to  be  the  same  breach  of 
the  peace  for  which  the  prisoner  stands  indicted 
with  others  for  a  riot.  A  riot  is  a  distinct  and 
different  offense.  Scott  etal,Y,  The  United  States, 
Mor.  142. 

299. Where  certain  intoxicating  liquors 

were  seised  under  the  act  for  the  suppression  of 
intemperance,  and  the  owner  appeared  and 
pleaded,  as  a  bar  to  the  complaint  and  prosecu- 
tion, a  previous  conviction  of  himself  for  keeping 
said  liquors  for  sale ;  AeM,  that  the  conviction  of 


the  owner  for  keeping  with  intent  to  sell  is  not 
a  bar  to  the  prosecution  against  the  liquors 
themselves  as  a  nuisance,  and  for  the  abatement 
of  the  nuisance.  Sanders  v.  The  State  of  Iowa, 
2  Iowa,  280. 

300. Where,  in  such  a  proceeding,  the 

court  refused  to  instruct  the  jury,  that  if  the 
jury  find  from  the  evidence  that  the  owner  of 
the  liquors  had  previously  been  convicted  of 
keeping  said  liquors,  with  intent  to  sell,  they 
must  find  for  the  defendant ;  held,  that  there  was 
no  error  in  refusing  to  give  the  instruction.  Ibid, 

301.  Second  trial :  acqnittaL  The  defendant 
was  indicted  for  murder  in  the  second  degree 
and  was  tried  and  convicted  of  manslaughter. 
On  appeal  to  the  supreme  court  the  judgment 
was  reversed,  and  the  cause  was  remanded. 
Hdd,  that  the  conviction  of  manslaughter  was 
an  acquittal  on  the  charge  of  murder  in  the 
second  degree,  and  that  the  defendant  could  not 
be  again  placed  on  trial  upon  that  charge.  Tlte 
Stale  of  Iowa  v.  Tweedy,  11  Iowa,  350.  And  see 
The  State  v.  Boyle,  28  Iowa.  522 ;  The  State  v. 
Knouse,  29  Ibid.  118. 

302.  Where  the  defendant  was  placed 

upon  trial  the  second  time  upon  a  charge  of 
murder  in  the  second  degree,  having  been  once 
acquitted,  and  was  convicted  of  manslaughter,  it 
was  held  that  the  supreme  court  will  not  pre- 
sume that  he  was  not  prejudiced  by  evidence 
received  and  instructions  given  touching  the 
charge  of  murder.  1  bid. 

303.  A  defendant  acquitted  before  a  magis- 
trate cannot  be  again  tried  on  appeal  taken 
by  the  State.  Where  a  defendant  has  been 
regularly  tried  and  acquitted  before  a  justice  of 
the  peace,  he  cannot  again  be  tried  for  the  same 
offense  ^constitution,  article  1,  section  12);  hence, 
so  much  of  Revision,  section  5094,  as  gives  the 
State  the  right  of  appeal  in  such  case,  is  uncon- 
stitutional and  void.  The  State  v.  Van  Horton, 
26  Iowa,  402. 

304i  Tritl  and  conviction  for  aasanlt  and 
battery,  under  an  information  charging  that 
offense,  constitutes  no  bar  to  a  subsequent  in- 
dictment and  prosecution  for  an  assault  with 
intent  to  commit  a  great  bodily  injury,  based 
on  the  same  act.  The  State  v.  Foster,  83  Iowa, 
525. 

306.  After  iasnet  npon  pleas  of  fonner  ac- 
quittal or  conviction  are  determined  against 
the  defendants,  by  the  verdict  of  a  jury,  the 
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court  may  proceed  to  judgment  without  trying 
the  defendants  again,  upon  the  question  of 
their  guilt.  State  v.  Greene  dh  Mann,  16  Iowa, 
289. 

306.  Acquittal  procured  by  coUaaion.  Where 
parties  who  have  committed  an  offense  pro- 
cure a  complaint  to  be  made  against  themselves, 
and  by  fraud  and  collusion  obtain  an  acquittal, 
or  a  conviction  on  evidence  in  which  the  chief 
features  of  their  guilt  are  suppressed,  the  State 
has  its  election,  either  to  appeal,  or  to  treat  the 
action  of  the  magistrate  as  a  farce,  and  his 
judgment  as  a  nullity.  Ibid, 

c,  Innanity. 

307.  When  insanity  is  set  up  as  a  defense  to 
murder,  it  should  clearly  appear  that  the  de- 
fendant was  laboring  under  such  a  mental  delu- 
sion as  irresistibly  and  uncontrollably  forced 
him  to  commit  the  crime.  Fouts  v.  The  State, 
4  G.  Gr.  500. 

308.  It  cannot  be  set  up  as  a  defense  to 

an  indictment,  unless  it  appears  that  the  defend- 
ant's mind,  at  the  time  of  the  offense,  was  so 
deranged  that  he  did  not  know  the  nature  of 
the  crime,  or  that  he  was  so  really  deluded  that 
he  did  not  know  he  was  doing  wrong.  Ibid. 

309. The  sufficiency  of  evidence  to  raise 

a  doubt  as  to  sanity,  discussed.  The  State  of 
Iowa  V.  Arnold,  12  Iowa,  480. 

310. inquiry.    In  determining  whether 

a  reasonable  doubt  exists,  before  impaneling  a 
jury  to  make  the  inquiry,  the  court  is  not  lim- 
ited to  the  case  made  for  the  prisoner  by  his 
counsel  or  other  persons ;  but  may,  in  his  dis- 
cretion, investigate  the  matter  thoroughly,  and 
take  into  consideration  all  the  circumstances. 
If  such  doubt  is  raised  by  the  circumstances, 
the  inquiry  should  be  ordered ;  when  there  is  no 
reasonable  ground  for  such  doubt  it  should  be 
refused.  Ibid. 

311.  An  inquiry  as  to  the  mental  condition  of 
a  prisoner,  under  sections  5015-19,  Revision  of 
1860,  should  be  limited  to  the  time  when  he 
appears  for  arraignment,  or  to  occasion  which 
renders  such  inquiry  proper,  and  should  not 
relate  to  the  time  at  which  the  offense  of  which 
he  is  accused  was  committed.  Ibid. 

312.  Bvidenoe  of  insanity;  medical  wit- 
nesses. In  a  trial  for  murder,  where  the  defense 
set  up  is  insanity,  medical  witnesses  who  have 
no  personal  knowledge  of  the  prisoner  cannot 
be  allowed  to  state  an  opinion  formed  from  the 


testimony  in  the  case  and  the  defendant's  con- 
duct on  the  trial,  as  to  his  sanity  or  insanity  at 
the  commission  of  the  act.  The  State  v.  Felter, 
25  Iowa,  67. 

313.  Prior  insanity  may  be  shown.  But  it 
is  competent  to  show  that  the  defendant  has 
been  insane  at  a  prior  period  of  his  life ;  and  a 
physician  who  visited  him  at  such  time,  and 
from  actual  examination  or  observation  became 
acquainted  with  his  mental  condition,  may  state 
to  the  jury  an  opinion  as  to  his  sanity  or  insan- 
ity at  the  time  when  he  thus  observed  or  exam- 
ined him.  So,  too,  it  is  competent  to  show,  as 
properly  bearing  on  the  question  of  the  defend- 
ant's alleged  mental  derangement,  that  his 
father  was  also  subject  to  insanity.  {In  re  Car- 
michael.  86  Ala.  514 ;  1  Bishop  Cr.  Proceedure, 
§  541 ;  Commonwealth  v.  Rodgers,  7  Mete.  500 ; 
Clark  V.  The  State,  12  Ohio,  483 ;  Baxter  v. 
Abbott,  7  Gray,  71 ;  McAUisUr  v.  The  State,  17 
Ala.  434 ;  In  re  Vanauken,  2  Stock.  186 ;  Heald 
V.  TJdng,  45  Me.  892.)  Ibid.  • 

314.  Test  of  criminal*  responsibility.  The 
capacity  to  distinguish  right  and  wrong  is  not, 
in  all  cases,  a  safe  test  of  criminal  responsibility. 
If  a  person  commit  a  homicide,  knowing  it  to 
be  wrong,  but  driven  to  it  by  an  uncontrollabje 
and  irresistible  impulse,  arising  not  from  nat- 
ural passion,  but  from  an  insane  condition  of 
the  mind,  he  is  not  criminally  responsible.  Ibid. 

316.  How  the  Jury  should  be  instructed.  In 
such  a  case,  the  jury  should  be  told  that  if  the 
defendant's  act  was  caused  by  mental  disease 
or  unsoundness,  which  dethroned  his  reason 
and  judgment  with  respect  to  that  act,  which 
destroyed  his  power  rationally  to  comprehend 
the  nature  and  consequences  of  it,  and  which, 
overpowering  his  will,  irresistibly  forced  him 
to  its  commission,  then  he  is  not  amenable  to 
legal  punishment.  But  that  if  they  believe, 
from  all  the*  evidence  and  the  circumstances, 
that  the  defendant  was  in  possession  of  a  ra- 
tional intellect,  a  sound  mind,  and  allowed  his 
passions  to  escape  control,  then,  though  passion 
may  for  the  time  being  have  driven  reason 
from  her  seat,  and  usurped  it,  and  have  urged 
the  defendant,  with  a  force  at  the  moment  irre- 
sistible, to  desperate  acts,  he  cannot  claim  for 
such  acts  the  protection  of  insanity.  Ibid. 

d.  Intoxication. 

316.  Intent:  drunkenness:  buzglaxy.  While 
the   criminal  intent  to  commit  the  crime  of 
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breaking  and  entering  a  dwelling-house  in  the 
night  time,  with  intent  to  commit  a  larceny, 
might  sufficiently  exist  in  the  mind  of  a  drunken 
person ;  and  while,  in  such  case,  his  drunkenness 
would  be  no  excuse ;  yet  if  his  intoxication  was 
such  that,  under  the  influence  thereof,  he  entered 
the  house  with  no  intent  to  commit  crime,  then 
he  would  not  be  guilty  of  the  crime  charged. 
The  State  v.  Bell,  29  Iowa,  816 

317.  The  law  does  not  necessarily  imply  the 
criminal  intent  in  a  prosecution  of  this  char- 
acter from  the  simple  fact  of  breaking'  and 
entering ;  but  whether  he  had  the  intent  charged, 
or  whether  he  was  capable,  in  his  intoxicated 
condition,  of  forming  any,  are  questions  of  fact 
for  the  jury.  Ibid. 

e.  JuetiflcaHan. 

318.  Defense  of  son.  In  order  to  justify  an 
assault  by  the  father,  in  the  defense  of  his  son* 
or  the  protection  of  his  own  property,  it  is  not 
necessary  that  such  son  shall  be  in  real  danger 
of  great  bodily  harm,  or  that  such  property  be 
in  actual  danger  of  material  injury  ;  but  if  the 
danger  is  such  as  to  induce  a  person  exercising 
a  reasonable  judgment,  to  interfere,  in  order  to 
prevent  the  consummation  of  the  injury,  it  is 
sufficient.    EUl  v.  Rogers,  2  Iowa,  67. 

319.  Abusive  language.  Language  which, 
in  its  nature,  tends  generally  to  excite  the  angry 
passions  of  men,  is  admitted  in  evidence,  in 
mitigation  of  damages,  but  never  as  a  justifica- 
tion or  defense,  either  in  a  civil  or  criminal 
cause.  Ireiand  v.  Elliott,  5  Iowa,  478 ;  Thrall  v. 
Knapp,  17  Ibid.  468. 

320.  Nor  is  it  admissible  even  in  mitigation, 
unless  the  language  or  words  were  contempora- 
neous with  the  act.  Previous  provocations  are 
inadmissible.  The  test  in  such  case  is,  whether 
the  blood  has  had  time  to  cool.  {Oushman  v. 
WaddeU,  1  Bald.  C.  C.  R.  57 ;  FuUerton  v.  War- 
rick, 3  Blackf.  219 ;  Avery  v.  Bay,  1  Mass.  12 ; 
Lee  V.  WooUey,  14  Johns.  319;  Anderson  v. 
Johnson,  3  Har.  &  J.  162 ;  Matthews  v.  Terry,  10 
Conn.  455 ;  WiUis  v.  Forrest,  2  Duer.  810 ;  Dennis 
V.  PowUng,  12  Vin.  Abr.  159,  title  Eyidbnce  ; 
Fraser  v.  Berkley,  2  M.  &  B.  3  Ibid). 

321.  Angry  words  are  no  justification  for  an 
assault  and  battery,  neither  is  it  unlawful  for  a 
party  in  possession  of  premises  to  forbid  an 
angry  person  coming  thereon.  Thompson  v. 
Mumma,  21  Iowa,  65. 


322.  Federal  license  to  sell  liquors  no  de- 
fense. License  issued  under  the  act  of  con- 
gress approved  July  1,  1862,  entitled  "  An 
act  to  provide  internal  revenue  to  support  the 
government,  and  to  pay  interest  on  the  public 
debt,"  does  not  justify  the  licensee  to  sell  intoxi- 
cating liquors,  in  violation  of  the  prohibitory 
laws  of  the  State.  The  State  of  Iowa  v.  Me- 
Gleary,  17  Iowa,  44;  Ihe  State  of  Iowa  v.  BaUgh- 
man,  20  Ibid.  497 ;  TJie  State  of  loioa  v.  Carney, 
Ibid.  82 ;  The  State  of  I(ywa  v.  Stutz,  Ibid.  488. 

323.  License  of  county  Judge.  That  the  de- 
fendant held  a  license  from  the  county  judge  to 
sell  intoxicating  liquors,  for  certain  purposes, 
therein  specified,  does  not  shield  him  from  a 
criminal  prosecution,  or  restrict  the  State  to  an 
action  upon  hie  bond,  for  the  sale  of  liquots  as 
a  beverage,  or  for  other  purposes  prohibited  by 
law.     Th^  State  of  Iowa  v.  Adams,  20  Iowa,  486. 

324.  Defense  of  person.  A  party  may  re- 
pel force  by  force,  in  the  defense  of  his  person, 
habitation  or  property,  against  one  who  mani- 
festly intends,  by  violence  or  surprise,  to  com- 
mit a  felony  against  either ;  and  if,  in  making 
such  defense,  he  takes  life,  the  killing  is  j  us- 
tifiable.  But  if  the  assault  is  not  felonious, 
and  there  is  no  reason  for  a  belief,  on  the  part 
of  the  person  assaulted,  that  the  danger  is  ac- 
tual and  imminent,  he  is  not  justified  in  asing 
a  deadly  weapon  in  a  deadly  manner.  The  State 
of  Iowa  V.  Kennedy,  20  Iowa,  569 ;  The  State  v. 
Ben?Mm,2H  Ibid.  154;  The  State  y.  Thompson, 
9  Ibid.  188. 

326.  Statute  construed.  Sections  4442  and 
4443  of  the  Revison  of  1860  do  not  change  the 
common-law  rule,  as  above  stated.  Ibid. 

f.  Once  in  jeopardy. 

32Q.  Defeotivo  ▼erdiot.  Where  a  verdict  is 
insufficient  in  not  responding  to  the  entire 
indictment,  the  court  may  set  it  aside  and  order 
a  new  trial  of  the  prisoner,  on  the  same  indict- 
ment ;  and  such  trial  does  not  place  the  prisoner 
in  jeopardy  the  second  time  for  the  same 
offense,  within  the  meaning  of  the  constitution. 
The  State  of  Iowa  v.  Redman,  17  Iowa,  829. 

327.  (General  rule.  In  general,  it  may  be  said 
that  jeopardy  begins  when  a  trial  jury,  upon 
a  sufficient  indictment,  in  a  court  of  competent 
jurisdiction,  has  been  impaneled  and  sworn  to 
try  the  cause.  (Bish.  on  Cr.  Law,  §  659 ;  2 
Lead.  Gr.  Gas.  858.)    But  the  jeopardy  is  not 
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ooDBldered  as  attaching  in  eucli  cases,  although 
the  jury-  has  heen  sworn,  if  during  the  trial  the 
presiding  judge  hecomes  so  ill  as  to  he  unahle 
to  proceed  {Nugent  v.  Ths  StatBy  4  Stew.  & 
Port.  72),  or  if  a  juror's  illness  prevents  him 
from  sitting  further  on  the  trial  {King  v.  ScalbtU, 
2  Leach,  620 ;  United  States  v.  Haskell,  4  Wash. 
402) ;  or  if  the  prisoner's  sudden  illness  incapaci- 
tates him  from  attending  or  managing  his 
defense  {King  v.  Stevenson,  2  Leach,  541) ;  or  if 
a  jury,  after  full  deliberation,  are  unable  to 
agree ;  or  if  the  defendant  is  erroneously  con- 
victed, and  obtains  a  reversal  of  the  judgment. 
In  all  such  cases  he  may  be  put  upon  his  trial 
again,  and  cannot  claim  a  discharge  or  acquittal 
because  a  jury  has  been  once  before  impaneled 
and  sworn  to  try  the  cause.  And  we  under- 
stand the  settled  doctrine  to  be  that,  where 
the  verdict  is  a  nullity  (or  so  defective  that 
no  judgment  can  be  rendered  upon  it),  the 
defendant  may  again  be  put  on  trial,  certainly 
where  the  verdict  was  intended  to  be  one  of 
conviction,  for  in  such  case  it  is  rather  a  mis- 
trial than  a  legal  patting  in  jeopardy.  (1  Bish. 
Cr.  Law,  §  673.)  Arguendo  in  Ibid. 

328. The  following  is  stated  as  a  general 

rule :  That  where  the  verdict,  especially  if  in- 
tended to  be  a  verdict  of  guilty,  is  so  defective 
and  uncertain  that  the  court  does  not  know 
for  what  offense  to  pass  judgment,  it  may  be  set 
aside  by  the  court,  even  against  the  defendant's 
objection,  and  the  proceeding  is  no  bar  to 
another  trial.  Ibid,;  and  see  The  State  v.  Moran, 
7  Iowa,  236. 

329.  The  discharge  of  the  Jury  in  a  criminal 
prosecution,  on  the  ground  that  they  are  not  able 
to  agree,  is  a  matter  for  the  sound  discretion  of 
the  court,  and  when  not  abused  will  not  work 
a  discharge  of  the  prisoner,  on  the  ground  that 
he  has  been  put  in  jeopardy.  TJie  State  of  Iowa 
V.  Vaug?ian,  29  Iowa,  286. 

330.  Where,  on  the  trial  of  an  Indictment, 
the  defendant  objected  to  a  witness  called  for  the 
State,  because  his  name  was  not  indorsed  on 
the  indictment,  which  objection  was  sustained, 
and  the  State  being  unable  to  proceed  without 
the  witness,  the  indictment  was  thereupon  dis- 
missed, and  the  defendant  held  to  answer  to  a 
new  indictment.  Held,  that  the  proceedings 
on  the  first  indictment  constituted  a  bar  to  a  ' 
second  indictment  for  the  same  offense.  State 
of  Iowa  V.  GaUendine,  8  Iowa,  288. 


331.  Where  the  trial  of  a  defendant  on  an  in- 
dictment has  been  actually  commenced,  the 
jury  can  be  discharged  and  the  defendant  held 
to  answer  to  the  same  or  another  indictment  for 
the  same  offense,  only  in  case  of  some  emer- 
gency or  necessity,  over  which  neither  the  court 
nor  the  attorney  for  the  State  has  any  control, 
such  as  sickness  of  the  court,  or  of  a  juror,  or  an 
inability  of  the  jury  to  agree.  It  cannot  be 
done  on  account  of  a  failure  of  evidence  to 
establish  the  charge  on  the  part  of  the  State 
Ibid. 

332.  When  a  Judgmeiit  of  oonvictlon  ia 
rerened  on  appeal,  because  of  erroneous  pro- 
ceedings in  the  court  below,  legal  jeopardy  will 
not  be  deemed  to  have  attached.  The  State  v. 
Knouse,  83  Iowa,  365. 

g.  Provocation. 

333.  Provocation.  An  assault  with  intent 
to  commit  bodily  injury,  is  not  justifiable  by 
"  considerable  provocation,"  if  the  circum- 
stances show  "  an  abandoned  and  malignant 
heart."     Winfield  v.  The  State,  3  G.  Gr.  839. 

334.  Bzceptions.  A  party  has  no  right  to 
use  force,  unless  really  necessary  to  protect  his 
possession  or  property.  McAvley  v.  The  State, 
3  G.  Gr.  436. 

336.  A  provocation  which  does  not  place 
the  party  in  a  position  where  self  defense  is 
neceasary,  may  reduce  a  homicide  to  man-  » 
slaughter,  but  can  never  make  it  excusable  or 
justifiable.  T?ie  State  of  Iowa  v.  Vance,  17 
Iowa,  138. 

336.  Trespass:  character  of  weapon.  A 
bare  trespass  against  the  property,  not  dwelling 
of  another,  is  not  a  sufficient  provocation  to 
warrant  the  owner  in  using  a  deadly  weapon  in 
its  defense,  and  if  he  uses  such  a  weapon  and 
kills  the  trespasser,  it  will  be  murder,  and  this, 
though  the  killing  were  actually  necessary,  to 
prevent  the  trespass.  If  the  killing  occur  with- 
out any  intention  to  take  life,  or  in  passion,  it 
may  be  manslaughter,  but  cannot  be  less.  But 
if  the  injury  be  inflicted  with  a  weapon,  and  in 
a  manner  not  likely  to  produce  death,  and  the 
trespasser  should  happen  to  be  killed,  it  will 
be  no  more  than  manslaughter.  Ibid. 

337.  Where  defendant  provoked  the  diffi- 
cnlty.  When  the  defendant,  on  trial  for  murder, 
sought  the  deceased  with  a  loaded  gun,  with 
the  view  of  provoking  a  difficulty,  or  with  the 
intent  of   having  an  affray,  and   a  difficulty 
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did  ensue,  he  cannot,  without  some  proof  of  a 
change  of  conduct  or  action,  excuse  the  hom- 
icide on  the  ground  that  the  deceased  fired  the 
first  shot.  TliA  Staie  of  lotoa  v.  Ifedey,  20  Iowa, 
108. 

For  provocation  in  civil  action  for  assault  and 
battery,  see  Evidence. 

h.  Self  defense. 

338.  When  not  compelled  to  flee.  Where  a 
party  is  assailed  in  a  manner  indicating  plainly 
an  intent  on  the  part  of  the  assailant  to  commit 
a  felony,  he  is  not  compelled  to  flee  when  he 
cannot  yield  without  manifest  danger  of  Ms 
life.  The  State  of  Iowa  v.  TJiompeon,  9  Iowa,  188. 

339.  Belief  of  danger.  It  is  no  sufficient  de- 
fene  to  an  indictment  fo  manslaughter  that  the 
defendant  believed,  when  he  committed  the 
homicide,  that  he  was  in  imminent  danger,  unless 
the  facts  and  circumstances  were  such  as  to  sat- 
isfy the  jury  that  he  had  reasonable  grounds  for 
his  belief.  IHd. ;  and  see  The  State  v.  Kennedy, 
20  Iowa,  569  ;  State  v.  Neely,  20  Ibid.  108 ;  The 
Stat;  V.  Bedotts.  19  Ibid.  447. 

340.  What  necesiary  to  ituitain  the  plea. 
On  the  trial  of  an  indictment  for  murder,  the 
court  instructed  the  jury  that  to  sustain  the  plea 
of  self  defense,  the  defendant  must  show  that 
the  deceased  "  assaulted  him  and  that  the  assault 
was  imminently  perilous,  and  the  danger  to  the 
defendant,  actual  and  urgent."  Seld,  that  the 
word  actual  did  not  imply  that  the  danger  must 
have  existed  in  fact ;  that  it  implied  danger 
apparent  to  the  defendant's  comprehension, 
and  that  it  did  not  vitiate  the  instruction.  T?te 
State  ofloroa  v.  Neeley^  20  Iowa,  108. 

341.  Physical  capacity  of  parties.  Where 
in  a  prosecution  for  murder,  it  appeared  that 
the  defendant  was  a  boy  only  sixteen  years  of 
age ;  that  the  deceased  was  a  large  and  strong 
man ;  that  they  accidently  met  and  engaged  in 
a  dispute,  in  which  the  deceased  became  auG^ry 
and  threatened  to  "  thrash  "  defendant,  and  ad- 
vanced upon  him  for  that  purpose  with  an  ox 
goad,  when  he  was  mortally  wounded  by  the 
discharge  of  a  gun  in  the  hands  of  defendant ; 
it  was  heid^  that  the  physical  capacity  of  the 
parties,  the  size  and  character  of  the  ox  goad, 
the  manner  in  which  the  deceased  threatened 
to  use  it,  and  in  which  he  entered  upon  the  exe- 
cution of  the  threat,  were  important  considera- 
tions for  the  jury  in  determining  the  question 
whether  defendant,  in  what  he  did,  acted  within 
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the  law  of  necessary  self  defense,  and  that  for 
this  purpose  the  jury  should  have  been  in- 
structed to  consider  these  circumstances.  TJie 
State  of  Iowa  v.  Beiiham,  23  Iowa,  154. 

342.  Imminent  peril:  intention  of  assail- 
ant. If  all  the  circumstances  show  an  inten- 
tion on  the  part  of  the  assailant  to  take  the 
life  of  the  assailed,  or  to  do  him  some  enormous 
bodily  injury,  then  the  person  assailed  may  law- 
fully take  the  life  of  his  assailant,  provided  he 
uses  all  the  means  in  his  power  otherwise  to 
save  his  own  life,  or  prevent  the  threatened 
harm,  such  as  retreating,  if  the  assault  be  not 
so  sudden,  fierce  and  dangerous  as  to  render 
retreat  unsafe,  or  if  retreat  is  not  practicable, 
then  by  disabling  instead  of  killing  his  adver- 
sary, if  it  is  within  his  power  to  simply  disable 
him.  Ibid. 

343. "v^hen  the  peril  is  not  imminent. 

But  if  the  person  assailed,  had  no  reasonable 
ground  to  believe  that  he  was  in  danger  of 
death,  or  great  bodily  injury,  but  on  the  contrary, 
that  his  assailant,  intended  only  a  simple  or  ordi- 
nary non-felonious  assault,  simply  intended  to 
chastise  or  whip  him,  then  the  person  assailed 
would  not  be  justified  in  taking  the  life  of  his 
assailant.  Ibid  ;  and  TJie  State  v.  Kennedy,  supra. 

344. where  defendant  seeks  the  quarrel. 

Nor  can  a  defendant  justify  his  act  under  the 
plea  of  self  defense,  if  he  sought  the  deceased, 
with  a  Yiew  to  provoke  a  difficulty  or  bring  on 
a  quarrel.  Ibid;  and  The  State y.  Neetey  supra ; 
The  State  v.  Stanley,  83  Ibid.  526. 

346.  Accidental  killing:  excusable  andaon- 
ezcusable  homicide.  The  accidental  killing 
of  another,  when  done  in  the  prosecution  of  \n 
unlawful  act,  is  not  excusable  homicide  ;  but  if 
one  doing  a  lawful  act,  and  using  proper  pre- 
caution to  prevent  danger,  accidentally  kills 
another,  the  law  excuses  the  killing.  Ibid. 

346. application   of  the  mla     If  one 

point  a  loaded  gun  at  another,  under  circum- 
stances which  would  not  justify  him  in  shoot- 
ing the  latter,  who  seizes  it  and  struggles  for  it 
to  save  himself  from  the  menaced  injury,  and  in 
the  struggle  the  gun  is  accidentally  discharged, 
causing  the  death  of  the  person  at  whom  it  was 
pointed,  the  other  cannot  claim  that  the  homi 
cide  was  justifiable.  Aliter.it  he  had  pointed 
the  gun  at  the  deceased,  and  it  "  went  ofif" 
under  circumstances,  in  which  it  would  have 
been  lawf a]  for  him  to  have  discharged  it  in 
self  defense.  Ibid. 
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347.  Bnoxmoiui  bodily  injury.  Where  in 
a  prosecution  for  murder,  the  court  instructed 
the  jury  that,  in  order  to  make  out  self  de- 
fense, the  taking  of  the  life  of  the  deceased 
must  have  seemed  to  the  defendant,  reasona- 
bly necessary  to  save  his  own  life,  the  charge 
was  held  to  be  erroneous,  because  it  omit- 
ted to  give  the  defendant  the  benefit  of  the  plea 
of  self  defense,  if  he  took  his  assailant's  life 
to  save  himself  from  imminent  and  enormous 
bodily  injury.  Ibid, 

348. A  person  may    lawfully   take  the 

life  of  his  assailant,  when  reasonably  necessary 
to  save  himself  from  imminent  and  great 
bodily  harm.  The  right  of  self  defense  exists 
in  such  cases,  the  same  as  it  does  where  the 
killing  becomes  necessary  to  save  life.  Follow- 
ing The  State  v.  Benham,  23  Iowa,  154.  The 
State  v.  Burke,  80  Ibid.  331. 

349.  Danger  need  not  in  £Aot  ezijit.  While 
it  is  necessary,  in  order  to  justify  a  homicide  on 
the  ground  of  self  defense,  that  there  should 
halve  been  actual  and  urgent  danger,  it  is  not 
necessary  that  the  danger  should  in  fa/st  exist ; 
and  if  it  exists  to  the  defendant's  comprehen- 
sion as  a  reasonable  man,  it  is  sufficient.  The 
StaJU  V.  CoUiM,  82  Iowa,  37 ;  The  Stale  v.  Neeley 
20  Ibid,  108 ;  The  State  v.  Tweedy,  11  Ibid.  350. 

360.  When  plea  of  self  defense  not  avail- 
able. The  defendant,  in  a  prosecution  for  mur-. 
der,  is  not  entitled  to  avail  himself  of  the  plea 
of  self  defense,  if  he  sought  the  deceased  with 
a  view  to  provoke  a  difficulty  or  bring  on  a 
quarrel.  The  ontts  is  upon  the  prisoner  to  show 
that,  subsequently,  and  before  making  the 
assault,  he  changed  this  intent.  T?ie  State  v. 
Stanley,  33  Iowa,  526;  and  §  344,  ante, 

361.  Onus.  In  a  prosecution  for  murder, 
wherein  the  plea  of  self  defense  was  relied 
upon,  the  court,  after  instructing  the  jury 
that,  if  they  found  that  the  prisoner  killed 
the  deceased  in  self  defense,  they  should  acquit, 
further  charged :  ''If,  however,  you  find  that 
the  defendant  inflicted  the  blow  upon  the 
deceased  that  caused  his  death,  then  the  burden 
of  proof  is  upon  the  defendant  to  show  that  he 
did  it  in  self  defense."  Jleld^  that  the  instruc- 
tion was  erroneous,  on  the  ground  that,  in  effect, 
it  required  the  defendant  to  establish,  by  a  pre- 
ponderance of  evidence,  that  he  acted  in  self 
defense,  and  excluded  him  from  the  benefit  of 
an  acquital,  if,  under  the  facts  shown,  there 


existed  a  reasonable  doubt  that  his  act  wau  will- 
ful.    TJie  State  v.  P(yrter,  34  Iowa,  131. 

362.  But  when  the  matter  of  defense  is 
wholly  disoonnected  from  the  body  of  the 
oflfense  charged,  and  is  distinct  affirmative 
matter,  the  burden  of  proof  thereof  rests  upon 
the  defendant.  The  State  v.  Morphy,  83  Iowa, 
270 ;  The  StaU  v.  Fetter,  32  Ibid.  49. 

VII.  Trial,  Judgment,  ETC. 
a.  The  trial, 

363.  When  aocessory  tiled.  Under  the 
criminal  code  of  Iowa  an  accessory  before  the 
fact  may  be  indicted  and  convicted  as  principal.^ 
Bojis4^l  V.  The  United  States,  1  G.  Gr.  Ill ;  see 
also  The  State  v.  Brotm,  25  Iowa,  561. 

364.  A  iirisoner  should  be  present  at  his 
trial,  and  when  the  verdict  is  pronounced. 
Where  the  record  shows  that  the  prisoner  was 
regularly  arraigned ;  that  he  was  brought  into 
court,  and  took  bills  of  exceptions,  it  sufficiently 
shows  his  presence  during  the  trial.  Harriman 
V.  The  StaU,  2  G.  Gr.  270. 

366.  When  presence  of  defendants'  counsel 
not  required.  The  presence  of  the  defendant, 
when  the  verdict  of  the  jury  is  received  by  the 
court,  is  required  in  some  cases ;  that  of  defend- 
ant's counsel  is  required  in  none.  When  the 
defendant  is  convicted  of  an  assault  and  battery, 
though  charged  with  a  higher  offense,  his  pres- 
ence when  the  verdict  is  returned  is  not 
required.  TJie  StcUe  oflotoa  v.  Shepard,  10  Iowa, 
126 ;  Hugl^  v.  The  State,  4  Ibid.  554. 

366.  Trial  record:  what  it  should  show.  The 

record  in  a  criminal  case,  after  stating  the  time 
and  place  of  holding  court,  need  only  set  forth 
the  indictment,  properly  indorsed  as  found  by 
the  grand  jury  ;  the  arraignment  of  the  accused ; 
his  plea ;  the  impaneling  of  the  traverse  jury ; 
their  verdict ;  and  the  judgment  of  the  court. 
UarHman  v.  The  StaU,  2  G.  Gr.  270. 

367.  When  defendant  cannot  be  legaUy 
tried.  A  party  cannot  be  legally  brought  to 
trial  on  an  indictment  found  by  a  grand  jury  not 
authorized  by  law,  and  he  may  take  advantage 
of  such  indictment  on  motion.  Norrie  House  v. 
TJte  State,  3  G.  Gr.  513. 

368.  Waiver  of  Jury.  Where,  on  the  hearing 
of  a  motion  in  which  a  jury  could  take  no  part, 
the  court  asked  the  parties  whether  they  desired 
a  jury,  which  was  answered  negatively,  held, 
that  the  defendant  below  had  not  waived  his 
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right  to  a  jurj^  on  the  merits.    Banrose  v.  State 
^  of  Iowa,  1  Iowa,  374. 

369.  Defendant  cannot  be  tried  on  counts 
withdrawn  below.  The  defendant  cannot,  on 
the  trial  of  a  criminal  action  in  the  district  court 
on  appeal  from  the  judgment  of  a  justice,  be 
tried  and  convicted  on  counts  in  the  information 
which  were  withdrawn  in  the  trial  below.  The 
State  of  Iowa  v.  ShiUing,  10  Iowa,  106. 

360.  ▲  defendant  can  be  tried  only  on  a 
count  on  which  he  was  convicted  below.  A 
defendant,  who  appeals  from  a  judgment  of  a 
justice  of  the  peace,  finding  him  guiltj  of  the 
offense  charged  in  one  of  several  counts  of  an 
information,  while  he  is  acquitted  as  to  the  other 
counts,  can  be  subjected  in  the  district  court  to 
a  trial  only  upon  the  count  upon  which  he  was 
convicted.  But  when  he  is  found  guilty  of  the 
offense  as  charged  in  the  inf orqiation,  and  fined 
as  for  but  one  offense,  without  being  acquitted 
specifically  as  to  any  count,  he  may,  on  appeal, 
to  the  district  court,  be  tried  and  convicted  as 
to  all  of  the  counts.  The  State  of  Iowa  v. 
Mailing,  11  Iowa,  289. 

361.  Defendants  Jointly  indicted  may  be 
separately  tried.  Dt^fendants  jointly  indicted, 
may  be  separately  tried,  on  the  motion  of  the 
State.    7^  he  State  of  Iowa  v.  Marvin,  12  Ipwa,  499. 

362.  Defendants  jointly  indicted  for  a  mis- 
demeanor may,  under  section  4789*  of  the 
Revision  of  1860,  be  tried  jointly  or  separately, 
at  the  discretion  of  the  court.  The  State  of  Iowa 
v.  Gigher,  23  Iowa,  318. 

363.  When  accessory  before  the  fact  may  be 
tried.  By  section  4668  f  of  the  Revision  of  1860, 
the  distinction  between  an  accessory  before  the 
fact  and  a  principal  is  abolished,  and  all  per- 
sons concerned  in  the  commission  of  a  public 
offense,  including  aiders  and  abettors,  are  guilty 
as  principals.  T?ie  State  of  lotoa  v.  Brown,  25 
Iowa,  561. 

364.  Defendant  •cannot  be  tried  for  murder 

*  Reprinted  as  section  4424,  Code  of  1878,  and 
fCS  follows : 

8ec.  4780.  When  two  or  more  defendants  are  Jointly 
indicted  for  felony,  any  defendant  requiring  it  may 
be  tried  neparately.  In  other  casen,  defendants 
jointly  indicted  may  be  tried  separately  or  Jointly  in 
the  discretion  of  the  court. 

+  Reprinted  as  section  4314,  Code  of  1878,  and 
as  follows : 

Sbc  4668.  The  distinction  between  an  accessory 
before  the  fact  and  a  principal  is  abrogated,  and  all 
persons  concerned  in  the  commission  of  a  public 
offense,  whetherthey  directly  commit  the  act  con- 
stituting the  offense,  or  aid  and  abet  its  commission 
though  not  present,  must  hereafter  be  Indicted, 
tried  and  punished  as  principals. 


in  first  degree  on  indictment  good  only  for 
murder  in  second  degree.  It  is  prejudicial 
error  to  put  the  defendant  on  trial  for  murder  in 
the  first  degree  under  an  indictment  that  is  only 
good  for  murder  in  the  second  degree,  though 
he  be  convicted  for  only  the  lesser  offense.  The 
State  V.  Knmise,  29  Iowa,  118 ;  The  State  v. 
Boyle,  28  Ibid.  522,  approved.  The  State  v.  Mo- 
Nally,  82  Iowa,  580. 

366.  Right  to  open  and  close  argmnent 
Where,  in  a  prosecution  for  murder,  the  defense 
does  not  controvert  the  killing,  but  denies  the 
necessary  malicious  intent  on. the  ground  of  in- 
sanity of  the  defendant,  the  burden  of  proof  to 
establish  such  intent  being  upqn  the  State,  the 
defendant  is  not  entitled  to  the  opening  and 
closing  of  the  argument.  The  State  v.  Fetter, 
32  Iowa.  40. 

366.  Trial  term  of  indictments.  Under  the 
provisions  of  our  statute  (Rev.,  g  4723,^  et  seq.), 
the  defendant  in  a  criminal  prosecution  cannot, 
against  his  will,  be  put  upon  trial  at  the  term  at 
which  the  indictment  was  found,  unless  he  has 
been  previously  held  to  answer  on  preliminary 
examination,  and  was  at  the  time  of  the  finding 
of  the  indictment  in  custody  or  under  bail,  l^lu 
State  V.  Harris,  83  Iowa,  356. 

367.  A  defendant  is  not  entitled  as  a  matter  of 
right,  under  paragraph  3006,^  Revision  of  1860, 

t  SEcriON  472).  If  the  defendant  is  in  custody,  or 
on  ball,  or  has  deposited  money  Instead  of  ball  when 
the  indictment  is  found,  the  trial  may  take  place  at 
the  same  term  of  the  court,  on  a  day  to  l>e  fixed  by 
the  court. 

Sbc.  Viii.  If  not  tried  at  the  saipe  term,  all  Indict- 
ments, together  with  all  other  criminal  prosecutions, 
shall  be  docketed  for  the  first  day  of  the  next  term 
of  the  court,  unless  a. different  oay  be  fixed  by  the 
order  of  the  court ;  but  no  indictment  for  a  felony 
shall  be  docketed  until  after  the  defendant  has  been 
arrested  or  given  bail,  or  deposited  money  instead 
thereof. 

Sec.  4725.  All  prosecutions  by  Indictment,  in  the 
same  court  in  which  the  indictment  was  found,  and 
on  appeal  or  change  of  venue,  shall  stand  for  trial 
on  the  day  for  which  they  are  docketed,  if  the  de- 
fendant has  been  arrested,  and  the  papers  returned 
or  transmitted  to  the  clerk,  and  received  by  him,  and 
filed  in  his  office,  ten  days  before  the  first  day  of  the 
term  for  which  they  are  so  docketed,  subject  to  the 
provisions  of  section  3006  of  the  code  of  civil  practice. 

Sec.  4720.  After  plea  put  in  to  an  indictment,  the 
defendant  is  entitled  to  three  clear  days,  at  least,  to 
prepare  for  his  trial,  if  he  require  it. 

Mr  e  have  been  unable,  under  a  hasty  examination, 
to  find  that  the  previsions  set  out  in  this  note  are 
reprinted  in  the  Code  of  1873.  See  section  4419,  Code 
of  1873. 

8  Sec.  3006.  The  criminal  causes  shall  first  be  called 
in  their  order,  and  disposed  of  by  trial,  or  continu- 
ance, in  such  order,  unless  the  court  for  ((ood  cause 
shall  direct  otherwise,  and  after  the  civil  calendar  is 
entered  upon,  no  criminal  cause  shall  be  allowed  to 
Intervene.  But  the  court  shall  not  orotractthe  trial 
of  the  civil  causes  beyond  a  day  or  the  term  after 
which  all  defendants  In  criminal  causes  who  desire 
to  be  tried  at  such  term,  may  be  so  tried,  during 
which  re-entry  upon  the  criminal  calendar,  the 
causes  shall  be  tried,  or  continued  in  their  order. 
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to  a  continuance  of  a  cause  to  the  next  term 
after  that  at  which  the  indictment  is  found. 
For  good  cause,  the  court  may  order  a  continu- 
ance. The  State  of  Iowa  v.  Arnold^  12  Iowa, 
479 ;  The  State  v.  McComb,  18  Ibid.  48.  These 
cases  are  to  be  distinguished  from  the  foregoing 
case  of  Tlie  State  v.  Harris,  in  that  in  these 
cases  the  defendants  had  been  previously  held 
to  answer  on  preliminary  examination. 

368.  DiBqualification  of  Judge:  continuance 
to  a  special  term  in  prisoner's  absence.  A  crimi- 
nal case  may  be  continued  to  a  special  term, 
where  the  judge  is  disqualified  to  try  it,  al- 
though the  prisoner  is  not  personally  present. 
T?ie  State  v.  LirUiart,  23  Iowa.  314. 

369.  Reasonable  time  to  procure  testimony 
^as  to  character.  In  trials  for  felony,  the  defend- 
ant is  always  allowed  to  call  witnesses  to  his 
general  character;  and  where  it  is  shown  in 
such  a  case,  on  an  application  for  a  continuance, 
to  enable  the  defendant  to  obtain  such  testi- 
mony, that  he  has  had  no  time  to  take  such  tes- 
timony since  his  arrest  and  imprisonment,  and 
particularly  since  the  finding  of  the  indictment 
against  him,  the  continuance  should  be  allowed. 
TJie  State  of  Iowa  v.  Naeh  and  Redout,  7  Iowa, 
347. 

See  Continuance,  ante,  sub-title  Continu- 
ance IN  Criminal  Casks. 

h.  Petit  jurors. 

370.  When  competent.  The  fact  that  a  per- 
son called  as  a  petit  juror,  on  the  trial  of  an 
indictment  in  which  the  defendant  is  charged 
with  stealing  a  horse,  was  a  member  of  "  an 
association  or  organized  company  for  the  prose- 
cution of  persons  generally  arrested  for  horse 
stealing,"  will  not  disqualify  the  juror.  TJie 
State  of  Iowa  v.  Wilson,  8  Iowa,  407. 

371.  Jury  year,  commencement  o£  Under 
the  Revision  of  1830,  the  jury  year  commences 
on  the  the  1st  day  of  January,  instead  of  the  last 
day  of  July.  Following  Tlie  State  of  Iowa  v. 
Belong,  12  Iowa,  453  ;  The  State  of  Iowa  v.  SeliU- 
ling,  14  Ibid.  455. 

372.  Excusing  Juror.  The  discretion  vested 
in  the  district  court  should  be  carefully  exer- 
cised in  passing  upon  the  applications  of  regular 
jurors  to  be  excused  from  service  as  such  ;  but 
sucli  exercise  will  not  be  reviewed  in  the  su- 
preme court,  unless  it  shall  be  such  as  to  vio- 
late the  essential  nature  and  security  of  the 
trial  by  jury,  or  deprive  a  party  of  a  substantial 


right.   The  State  of  lotM  v.  Ostrander,  18  Iowa, 
435. 

c.  Challenging  the  panel. 

373.  It  is  not  good  ground  for  challenge  to 
the  panel  of  a  jury,  that  the  jurors  heard  the 
evidence  submitted  to  the  court  to  raise  a  doubt 
as  to  the  prisoner's  insanity  or  imbecility  (Rev. 
1860,  §  4672  ;  Code  of  1873,  §  4400).  The  State 
of  Iowa  V.  Arnold,  12  Iowa,  479. 

d,  G  haUenging  jurors. 
(1)  For  cause. 

374.  Opinion  formed  from  rumor.  An  opin- 
ion formed  from  rumor  is  sufificient  to  exclude 
a  juror ;  but  it  must  be  an  opinion  as  to  the 
guilt  or  innocence  of  the  prisoner  then  on  trial. 
Waukonehawneekaw  et  al.  v.  T/ie  United  States, 
Mor.  332. 

376.  Opinion  based  on  report  In  examining 
a  juror,  as  to  his  qualification,  he  stated  that  . 
"  he  had  formed  and  expressed  an  opinion  from 
the  rumor  or  report  he  had  heard  in  his  neigh- 
borhood soon  after  the  murder  was  committed  ; 
that  he  had  no  acquaintance  with  the  defendant, 
no  ill  will  or  prejudice  against  him;  that  he 
had  no  personal  knowledge  of  the  eircumstances 
of  the  case  ;  that  he  had  never  heard  any  of  the 
testimony,  or  conversed  with  any  of  the  wit- 
nesses ;  that  his  opinion  was  conditional ;  that 
if  what  he  had  heard  was  true  he  had  formed 
an  opinion ;  and  if  not  true,  he  had  formed 
none."  Held,  that  such  a  juror  is  incompetent. 
Trimble  v.  The  State.  2  G.  Gr.  404.  But  see 
The  State  v.  Ostrander,  18  Iowa,  435. 

376.  Opinion  formed  and  expressed  as  to  the 
killing.  A  juror,  in  answer  to  interrogations,  said 
that  he  had  formed  and  expressed  an  opinion 
as  to  the  killing,  but  not  as  to  the  guilt  of  the 
defendant.  Held,  1.  That  he  was  a  competent 
juror;  2.  That  an  opinion  formed  or  expressed 
by  a  juror  does  not  affect  his  competency  or 
afford  cause  for  challenge,  unless  it  is  as  to  the 
guilt  or  innocence  of  the  defendant  of  the  crime 
laid  to  his  charge.  Tlie  State  of  Iowa  v.  Thomp  . 
son,  9  Iowa,  188. 

377.  Olijection  to  incompetent  Juror  is  not 
cured  by  verdict.  The  failure  of  a  defendant 
in  a  criminal  action  to  object  to  a  juror,  on  the 
ground  of  incompetency,  is  not  cured  by  verdict. 
The  State  of  Iowa  v.  Oroome,  10  Iowa,  308. 

378.  waiver.  But  the  defendant,  by  ac- 
cepting a  jury,  waives  any  exceptions  thereto  for 
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bias  or  prejudice  of  any  kind,  in  the  mind  of  any 

juror.  Ibid. 

379.  And  if  a  defendant  accepts  a  jury, 

with  the  knowledge  that  one  of  the  j  arors  is 
incompetent,  he  thereby  waives  his  right  to 
object;  but  such  knowledge  must  appear  l}ef  ore 
a  waiver  will  be  inferred.  Ibid. 

380.  QuestioiiB  to  Jurors.  The  counsel  for 
the  prisoner  propounded  this  question  to  the 
jury:  "  If  the  defense  in  the  case  should  be  the 
insanity  of  defendant,  have  you  formed  or  ex- 
pressed an  opinion  on  the  subject?''  Held,  that 
the  question  was  objectionable  in  this,  that  it 
states  only  a  supposed  defense  for  the  purpose 
of  showing  actual  bias.  T?is  State  of  Iowa  v. 
Arnold,  12  Iowa,  879. 

381.  That  a  jnror  has  served  on  a  trial  Jury 
which  convicted  another  defendant,  for  an 
oflfenae  similar  to  the  one  charged  in  the  indict- 
ment, is  not  a  good  cause  of  challenge  under 
section  4771  of  the  Revision  of  1860  (§  4405,  Code 
of  1873).  This  cause  of  challenge  applies  only 
to  cases  in  which  two  or  more  persons  have  been 
jointly  indicted  for  the  same  offense  and  have 
severed  in  their  trials,  and  not  to  causes  in  which 
the  offense  is  necessarily  single  and  cannot  be 
committed  jointly  with  another.  The  State  of 
Iowa  V.  Sheeley,  15  Iowa,  404. 

382.  Where,  in  impaneling  a  jury  for  the 
trial  of  a  criminal  action,  the  defendant  asked 
the  jurors  if  they  had  not  just  "  set  upon  a  jury 
for  the  trial  of  a  person  indicted  for  the  same 
kind  of  an  offense,"  and  upon  receiving  an 
affirmative  answer,  asked  the  further  question 
"if  the  evidence  in  this  case  should  be  the 
same  as  in  the  one  just  decided,  if  their  minds 
were  not  made  up  as  to  the  guilt  or  innocence 
of  the  defendant,"  to  which  the  State  objected, 
it  was  held,  under  the  authority  of  The  State 
of  Iowa  V.  Sheeley,  fupra,  that  the  court  did  not 
err  in  sustaining  the  objection.  The  State  of 
Iowa  V.  Leicfit,  17  Iowa,  28. 

383.  Recalling  Juror  after  chaUenge.  The 
propriety  of  recalling  a  petit  juror,  who  has  been 
challenged  and  excused  from  the  jury  box,  for 
the  purpose  of  permitting  the  other  party  to 
cross-examine  him  and  thus  disprove  the  chal- 
lenge, is  within  the  discretion  of  the  district 
court ;  and  that  discretion  will  not  be  controlled 
by  the  supreme  court,  unless  it  be  shown  to 
have  been  greatly  abused.  The  State  of  Iowa  v. 
Slidledy,  8  Iowa,  477. 


384.  Hypothetical  opinion.  Hypothetical 
opinions,  founded  on  rumor,  do  not  disqualify  a 
petit  juror.  The  State  of  Iowa  v.  Ontrander,  18 
Iowa,  435.  The  case  of  Trimble  v.  The  State,  2 
G.  Gr.  404,  explained :  see,  also.  The  State  v. 
Hinkle,  6  Iowa,  380 ;  T/ta  State  v.  Thompson,  9 
Ibid.  188. 

386.  It  is  sufficient  cause  of  challenge  to  a 
petit  juror,  on  the  part  of  the  State,  that  he 
testifies  under  oath  that  he  thought  he  had 
formed  or  expressed  an  unqualified  opinion  or 
belief  that  the  defendant  was  guilty  or  not 
guilty  of  the  offense  charged  ;  and  it  need  not 
appear,  in  order  to  constitute  a  good  cause  of 
challenge,  that  the  opinion  or  belief  formed  or 
expressed  by  the  juror  was  in  favor  of  the 
prisoner.  The  State  of  Iowa  v.  SheUedy,  8  Iowa, 
477. 

(2)  Peremptory  chaUenge. 

386.  Peremptory  challenge:  right  to  cannot 
be  abridged.  The  right  to  challenge  jurors, 
under  the  statute  is  unconditional,  and  any  rul- 
ing of  the  court  calculated  to  restrict  that  right, 
or  to  make  the  defendant's  right  dependent 
upon  the  exercise  of  the  same  right  by  the 
State,  is  erroneous.  Smith  v.  The  Stale,  4  Q. 
Gr.  189. 

387.  Order  of  Challenge.  In  the  absence  of 
any  statutory  rule,  the  order  of  proceedings  in 
challenging  petit  jurors  may  be  prooerly  left  to 
the  discretion  of  the  judge  trying  the  cause ; 
and  such  discretion  will  not  be  Interfered  with, 
unless  it  is  clearly  made  to  appear  that  it  has 
been  abused.  The  State  of  Iowa  v.  Pierce,  8 
Iowa,  231. 

388.  Waiver  of  OhaUenge.  Where,  on  the 
trial  of  an  indictment,  the  district  attorney  chal- 
lenged a  juror  peremptorily,  and  then  the  de- 
fendant one ;  and  where  the  panel  of  jurors 
being  filled,  the  defendant  insisted  that  the 
State  should  exercise  a  second  peremptory  dial 
lenge  if  any  more  were  to  be  made,  whicli  tlie 
court  refused  and  required  the  defendant  to 
challenge  the  second  time  before  the  State 
exercised  the  right,  holding  that  upon  his  fail- 
ure to  do  so  the  defendant  would  waiver  the 
privilege  as  to  one  juror;  held,  that  the  rule 
adopted  by  the  court  was  fair  and  equitable. 
Ibid. 

389.  Discretion  of  court  In  the  absence  of 
any  statutory  direction,  the  order  of  challenging 
petit  jurors,  and  the  mode  of  proceeding  in  fill- 
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ing  up  the  panel,  is  left  to  the  discretion  of  the 
court ;  and  unless  there  has  been  gross  abuse  of 
this  discretion  there  is  no  call  for  the  interfer- 
ence of  the  appellate  court.  The  State  of  Iowa  v. 
SMJedy,  8  Iowa,  477. 

390. presumption :  rules.  In  the  absence 

of  any  rule  of  law  upon  the  subject  of  challeng- 
ing petit  jurors  and  filling  up  the  panel,  it  is  to 
be  presumed  that  the  district  court  has  adopted 
a  rule  of  its  own,  and  that  the  same  has  been 
followed  in  impaneling  the  jury;  and  where 
this  has  been  done  no  such  prejudice  has  re- 
sulted as  to  require  a  reversal  of  the  judgment, 
unless  the  discretion  of  the  court  in  the  prem- 
ises is  showji  to  have  been  greatly  abused.  Ibid. 

391.  When  State  required  to  exhaust  first 
its  peremptory  challenges.  Under  sections  4779 
and  4780  of  the  Revision  of  1860.  (§§  4313, 
4314,  Code  of  1878),  the  State  was  required 
to  complete  all  its  peremptory  challenges,  or 
waive  the  same,  before  the  defendant  would  be 
required  to  commence  his.  T?ie  State  of  Iowa  v. 
Boioers,  17  Iowa,  46. 

e.  SweaHng  the  jury, 

392.  Oath.  Under  the  'statute  of  Iowa,  it  is 
not  sufficient  in  a  criminal  cause  to  swear  the 
jury,  "  the  truth  to  speak  on  the  issue  joined," 
etc  Warren  v.  The  State,  1  G.  Gr.  106 ;  ffarri- 
man  v.  The  State,  2  Ibid.  270. 

393.  Substantial  administration  of  oath 
sufficient.  Where  the  oath  required  by  statute 
is  in  substance  administered  to  a  jury,  it  is  suf- 
ficient.   Harriman  v.  The  State,  2  G.  Gr.  270. 

39^  Should  be  sworn  to  try  the  issue  Joined. 
A  jury.  Impaneled  to  try  the  defendant  on  an 
indictment  for  retailing  intoxicating  liquors, 
were  sworn  "  the  truth  to  speak,"  without  be- 
ing sworn  "  to  try  the  issue  joined"  as  required 
by  the  Code."  Held,  that  the  jury  were  not 
legally  sworn.    Dixon  v.  The  Stale,  4  G.  Gr.  381. 

396.  Where  the  record  shows  that  the  jury 
were  sworn,  the  truth  to  speak  upon  the  issue 
joined,  it  is  a  sufficient  compliance  with  the 
statute ;  at  least  this  court  must  so  consider  it, 
where  the  record  does  not  show  that  objection 
to  the  oath  was  taken  in  the  court  below.  Wrock- 
ledge  v.  The  State  of  Iowa,  1  Iowa,  167.  The 
foregoing  cases  of  Harriman  v.  The  State,  and 
Dixon  V.  TJie  St/ite,  distinguished  from  the 
present  one. 

396.  when  sufficient.      The    record  of 

the  trial  of  an  indictment  recited  that  "  the  jury 


were  duly  impaneled  and  sworn,  well  and  truly 
to  try  the  cause,  and  a  true  verdict  give  thereon 
according  to  the  evidence  and  the  best  of  their 
ability.  Hdd,  1.  That  in  the  absence  of  a  record 
showing  the  contrary,  it  will  be  presumed  that 
the  oath  was  in  due  form  ;  2.  That,  assuming 
that  the  record  set  out  the  oath  literally  as  it  was 
administered  to  the  jury,  it  was  sufficient.  The 
State  of  Iowa  v.  Oetrander,  18  Iowa,  435. 

/.  Power  of  court  to  direct  acquittal. 

397.  While  the  trial  court  may,  in  a  criminal 
prosecution,  direct  an  acquittal  at  the  hands  of 
the  jury,  where-  there  is  no  testimony  sustaining 
the  charge,  or  where  it  is  so  slight  and  indetermi- 
nate in  its  nature  that  a  verdict  of  guilty  would 
be  instantly  set  aside,  it  cannot  thus  direct,  and 
thereby  usurp  the  place  of  the  jury  to  pass  upon 
the  sufficiency  of  the  evidence,  where  there  is 
conflicting  testimony  of  a  material  character 
elicited  from  several  witnesses  who  have  testi- 
fied in  the  case.  The  State  v.  Smith,  28  Iowa, 
565. 

g.  Province  and  duty  of  the  jury, 

•  398.  When  Jury  should  fix  amount  of  fine. 
Under  the  Revised  Statutes  of  1843,  where  there 
is  any  latitude  given  as  to  the  amount  of  the 
fine,  or  time  of  imprisonment,  fbr  any  offense, 
it  is  the  exclusive  province  of  the  jury  to  fix  the 
amount  of  the  fine,  and  of  the  judge  to  fix  the 
time  of  imprisonment,  within  the  limitations 
prescribed  by  law.  Cook  et  al.  y,  2he  United 
States,  1  G.  Gr.  56. 

399.  Where  there  is  latitude  given  by  statute 
as  to  the  amount  of  the  fine  for  a  criminal  offense, 
it  is  the  exclusive  province  of  the  jury  to  fix  the 
amount.    Franks  v.  I%e  State,  1  G.  Gr.  541. 

400.  Indictment  for  permitting  gfaming  in  a 
grocery  ;  verdict  of  guilty,  the  jury  failing  to 
fix  the  amount  of  the  fine  ;  hM,  not  erroneous 
for  the  court  to  impose  the  fine,  not  exceeding 
the  minimum  fixed  by  law.  Simmons  v.  The 
United  States,  Mor.  490. 

401.  Verdict  must  fix  value  in  case  of  lar- 
ceny. The  jury  in  a  verdict  for  larceny  should 
fix  the  value  of  the  property  stolen.  Ttay  v.  The 
State,  1  G.  Gr.  316 ;  see  State  v.  Redman,  17 
Iowa,  329. 

402.  Aggregate  value  sufficient.  It  is  no  objec- 
tion to  the  verdict  on  an  indictment  for  larceny, 
if  the  jury  find  the  aggregate  value  of  the  arti> 
cles  stolen.  Warren  v.  The  State  of  Iowa,  1  G. 
Gr.  106. 
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403.  When  value  need  not  be  found.  Tlie 
jury  in  a  verdict  against  defendant, convicted  of 
a  willful  trespass,  under  section  4824*  of  the 
Revision  of  1860,  need  not  find  the  value  of  the 
property  taken.  The  State  of  Iowa  v.  Qiglier,  23 
Iowa,  818. 

404.  Jury  to  ascertain  degree  of  offense. 
Upon  the  trial  of  a  party  charged  with  murder  it 
is  the  duty  of  the  jury,  if  they  find  him  guilty,  to 
inquire  and  determine  hy  their  verdict  whether 
he  is  guilty  of  murder  of  the  first  or  second 
degree.  The  law  requires  that  the  jury  shall 
find  specifically  the  degree  of  guilt.  The  State 
of  Iowa  y.  Moran^  7  Iowa,  236;  McCauUy  v.  Tlie 
United  States,  Mor.  486. 

h.  Co^nduct  of  jfury, 

406.  Taking  of  papers  to  Jury-room.  Hdd, 
that  the  taking  with  them  by  the  jury,  upon 
their  retirement  to  consider  their  verdict,  the 
papers  in  the  case,  including  the  information, 
transcript  from  the  justice  before  whom  the 
prosecution  was  originally  commenced,  transcript 
on  the  change  of  venue,  including  the  affidavits 
for  the  change,  would  not  work  a  reversal  of  the 
case,  when  it  was  not  shown  that  any  of  the  jurors 
examined  the  papers,  nor  that  any  prejudice 
resulted  to  the  defendant.  1  he  State  v.  Oibson, 
29  Iowa,  295. 

406.  It  is  no  ground  for  new  trial  that  the 
jury,  during  their  retirement,  read  the  notes  of 
the  testimony  as  taken  by  one  of  the  attorneys 
on  the  trial.    State  v.  Aceola,  11  Iowa,  246. 

407.  Or  that  they  took  the  indictment,  with 
certain  papers  attached,  with  them.  State  v. 
DeUmg  et  al.,  12  Iowa,  4o2  ;  and  see  The  State  v. 
OiUick,  10  Ibid.  98. 

408.  Drinking  of  intoxicating  liquor.  When 
a  juror,  after  retiring  to  consider  upon  the  ver- 
dict, left  the  jury  room  in  charge  of  tlie  sheriff 
and  went  to  a  grocery  store,  where  he  procured 
and  drank  a  glass  of  ale  or  lager  beer,  and  then 

*  Reprinted  a«  section  8983  Code  nf  1873,  and 
as  follows : 

SscnoN  4324.  If  any  person  willfully  commit  any 
trespass  by  cutting  down  or  destroyinfr  any  timber  or 
wood  standinfTor  growinf?  on  the  land  of  another; 
or  by  carrying  away  timber  or  wood  being  on  such 
lana ;  or  by  digging  or  carrying  away  any  earth,  stone, 
marble,  slate,  coal  copper,  lead,  iron  ore,  or  any  other 
ore  or  metal ;  or  by  taking  and  carrying  from  such 
land,  any  grass,  hay,  corn,  grain,  fruit  or  other  vege- 
tables ;  or  carry  away  from  any  wharf,  street,  or  land- 
ing place,  any  goods  wjiatever  in  which  he  has  no 
Interest,  he  shall  be  punished  by  One  not  exceeding 
five  hundred  dollars  or  imprisonment  in  the  county 
Jail  not  more  than  one  year  or  by  both  fine  and  im- 
prisonment at  the  discretion  of  the  court. 


returned  to  the  jury  room  and  participated  in 
finding  the  verdict,  it  was  held,  that  this  miscon- 
duct of  the  juror  constituted  sufiScient  ground 
to  set  the  verdict  aside  and  grant  a  new  trial. 
State  v.  Baldp,  17  Iowa,  89. 

See  further,  titles  Jury  and  Vbrdict  ;  New 
Trial. 

».  Separation  and  discharge  of  jury. 

409.  Separation  of  Jury.  In  a  criminal  case 
the  jurors  had  been  impaneled  and  sworn,  and 
the  case  partly  submitted  to  them,  when  the 
court  adjourned  for  dinner.  During  the  adjourn- 
meni  one  of  the  jurors  separated  himself  from 
his  fellows ;  and  when  the  court  met,  this  juror 
was  dismissed,  and  another  person  substituted  ; 
Iield,  that  this  substitution  was  erroneous.  Grable 
V.  The  State,  2  G.  Gr.  559. 

410. The  statute  prohibits  the  separa- 
tion of  jurors  in  trials  for  felonies.  Ibid. 

411.  This  rule  has  been  changed  by  section 
4802,f  Revision  of  1860.  See  note,  and  the  fol- 
lowing section. 

412.  Jury  may  separate.  The  district  court 
may,  in  its  discretion,  under  section  4802  of  the 
Revision  of  1860,  permit  the  jury,  in  the  trial  of 
a  capital  case,  to  separate  under  the  admonition 
of  the  court,  as  required  by  section  4808,  at  the 
various  adjournments  of  the  court  during  the 
trial,  and  prior  to  the  final  submission  of  the 
cause  to  them,  although  the  prisoner  at  the  time 
objects  to  such  separation.  The  discretion  con- 
fided to  the  court  by  the  statute,  would,  however, 
in  such  case,  be  more  safely  exercised  in  grant- 
ing than  in  denying  the  request  of  the  defendant. 
The  State  v.  Fetter,  25  Iowa,  67. 

+  Sections  4802,  4803  of  the  Revision  were  re- 
printed as  sections  4434, 4435  Code  of  1873,  and  are 
as  follows : 

**  The  Jurors  sworn  to  try  an  Indictment  may,  at. 
any  time  before  the  final  submission  of  the  cause  to 
them,  in  the  discretion  of  the  court,  be  permitted 
to  separate,  or  be  kept  together  in  charge  of  proper 
officers.  The  officers  must  be  sworn  to  keep  the  jury 
together  during  the  adjournment  of  the  court,  and 
to  suffer  no  person  to  speak  to  or  communicate  with 
them,  on  any  subject  connected  with  the  trial,  nor 
to  do  so  themselves,  and  to  return  them  into  court 
at  the  time  to  which  It  adjourns. 

"The  jury,  whether  permitted  to  separate,  or  kept 
together,  in  charge  of  sworn  officers,  must  be  ad- 
monished by  the  court,  that  it  is  their  duty  not  to  per- 
mit any  person  to  speak  to,  or  communicate  with 
them,  on  any  subject  connected  with  the  trial,  and 
that  any  and  all  attempts  to  do  so  should  be  immedi- 
ately reported  by  them  to  the  court,  and  that  they 
should  not  converse  among  themselves  on  any  subject 
connected  with  the  trial,  or  form  or  expre»s  any  opin- 
ion thereon,  until  the  cause  is  finally  submitted  to 
them.  ThiM  admonition  must  be  given  or  referred  to 
by  the  court,  at  each  adjournment,  during  the  pro- 
gress of  the  trial,  previous  to  the  final  submission 
of  the  cause  to  the  jury." 
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413.  Bischarge  of  Jury.  The  discharge  of 
the  jury  in  a  criminal  prosecution  on  the  ground 
that  they  are  not  able  to  agree,  is  a  matter  for 
the  sound  discretion  of  the  court,  and  when  cot 
abused,  will  not  work  a  discharge  of  the  pris- 
oner. The  State  v.  YaugJuin,  29  Iowa,  286 ;  Tlie 
State  Y.  Redman,  17  Ibid.  329. 

414.  Xfaror  without  pre(Judice.  That  the 
prisoner  was  not  present  in  such  case  when  the 
jury  were  brought  into  court,  and  that  the 
names  of  the  jury  were  not  called  as  provided 
by  statute,  will  not  operate  to  reverse  the  case, 
when  it  appears  that  no  prejudice  could  have 
resulted  to  the  prisoner  from  the  irregularity. 
Ibid, 

As  to  the  conduct  of  the  jury  see  New  Trial — 
In  criminal  cases  ,  Jury  and  Verdict. 

j.  Verdict. 

416.  When  verdict  should  not  be  received. 
It  is  error  to  receive  a  verdict  and  render  a  judg. 
ment  after  the  term  of  a  court,  as  designated  by 
law,  has  expired,  and  on  a  day  fixed  for  a  term 
of  court  in  another  county.  Ordble  v.  The  State, 
2  G.  Gr.  559.  Substantially  overruled  in  Tfie 
Sta/te  V.  Knight,  19  Iowa,  94.  See  title,  Courts, 
§29. 

416.  Surplusage.  Under  an  indictment  for 
having  in  possession  false  money,  or  coin 
counterfeited  in  the  similitude  of  coin  cur- 
rent in  the  State,  etc.,  it  is  not  necessary  for 
the  jury,  by  their  verdict,  to  find  more  than  that 
the  defendant  is  guilty,  as  charged  in  the  in- 
dictment ;  and  when  they  do  more,  and  there 
is  any  valid  objection  to  their  finding,  it  may  be 
rejected  by  the  court  and  judgment  rendered  on 
the  verdict  of  guilty.  Tlie  State  of  Iowa  v.  Wil- 
liams, 8  Iowa,  533. 

417.  The  words  ''  as  charged  in  the  indict- 
ment," after  the  words  in  a  verdict  in  a  trial  on 
information,  "  we,  the  jury,  find  the  defendant 
guilty,"  are  mere  surplusage.  The  State  of 
Iowa  V.  McCotnbs,  13  Iowa,  426. 

418.  In  prosecution  for  grand  larceny  ver- 
dict should  fix  value.  A  verdict  of  guilty,  on  the 
trial  of  an  indictment  for  grand  larceny,  must 
fix  the  value  of  the  property  stolen,  that  the 
court  may  know  with  certainty  the  grade  of  the 
offense  of  which  the  defendant  is  convicted. 
T?ie  State  of  Iowa  v.  Redman,  17  Iowa,  329 ; 
§^  401,  419,  ante. 

419.  When  Jury  return  a  defective  verdict: 
order  of  court.     When  the  verdict  returned  on 


the  trial  of  a  criminal  cause,  fails  to  pronounce 
affirmatively  or  negatively  on  all  facts  necessary 
to  enable  the  court  to  give  judgment,  the  order 
of  the  court  should  be  that  the  jury  retire  for 
further  deliberation.  When  this  order  is  not 
made,  it  does  not  entitle  a  defendant  to  a  dis- 
charge, but  the  court  may  set  aside  the  defective 
verdict,  and  order  a  new  trial.  The  State  of 
Iowa  V.  ArtJmr,  21  Iowa,  822 ;  and  see  Tlie  State 
V.  Redman,  17  Ibid.  329 ;  The  State  v.  Turner, 
19  Ibid.  144. 

420.  A  general  verdict  of  guilty  imports  a 
conviction  of  the  defendant,  in  a  criminal  prose- 
cution, on  every  material  allegation  or  charge  of 
the  indictment.  It  is  accordingly  luld,  that  au 
inquiry  by  the  court  of  the  jury,  upon  their 
returning  a  verdict  of  guilty,  as  to  whether 
they  found  the  defendant  guilty  of  the  particular 
offense  charged  in  the  indictment,  was  not  erro- 
neous. The  State  v.  Collins,  32  Iowa,  36 ;  see 
7  he  State  v.  Shelledy,  8  Ibid.  481 ;  The  State  v^ 
McCombs,  13  Ibid.  426. 

k.  Waiver  of  defects  after  verdict. 

421.  Objection  after  verdict.  After  a  de- 
fendant has  so  far  admitted  the  sufficiency 
of  the  indictment  as  to  consent  to  go  to  trial, 
especially  after  the  unanimous  verdict  of  a  petit 
jury,  it  is  too  late  to  question  the  regularity  of 
the  proceedings  by  which  he  was  put  upon  trial. 
Waukanchawneekaw  et  al.  v.  The  State,  Mor.  332. 

422.  Waiver  of  irregularity.  Where  a  jury 
was  summoned  by  the  sheriff  after  the  prisoner 
made  affidavit  that  the  sheriff  was  prejudiced 
against  him,  but  the  jury  was  not  objected  to 
until  after  the  vetdict,  it  was  held,  that  the  objec- 
tion came  too  late,  and  that  the  irregularity  was 
waived.  Harriman  v.  The  State,  2  G.  Gr.  270 ; 
and  see,  generally,  The  State  v.  Oroom,  10  Iowa, 
308,  as  to  waiver  of  objections  to  jury; §137, 
ante. 

423.  A  prisoner  cannot  complain  of  proceed- 
ings which  were  beneficial  to  him,  and  in  com- 
pliance with  his  request.  Na^  v.  The  State, 
2  G.  Gr.  2Q6. 

424.  Venue.  The  sufficiency  of  an  allegation 
of  venue  in  an  indictment,  against  an  objection 
taken  after  verdict,  discussed  and  determined. 
The  State  of  Iowa  v.  Reid,  20  Iowa,  413. 

426.  Waiver  of  rights.  In  a  criminal  pros'^- 
cution  for  a  felony,  the  defendant  may  waive  the 
right,  secured  by  the  constitution,  to  be  con- 
fronted  with  the  witnesses  against  him,  and  con- 
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sent  that  the  testimony  of  the  witnesses  taken 
down  in  a  former  trial,  based  upon  tlie  same 
facts,  may  be  read  as  evidence  to  the  jury  as  a 
substitute  for  the  oral  testimony  and  presence 
of  the  witnesses.  Tlte  State  v.  Poison ,  30  Iowa, 
133. 

426.  When  defendant  cannot  ol^ect.  Tliat 
the  person  who  read  the  testimony  to  the  jury 
was  not  sworn  to  do  so  correctly  cannot  be  urged 
as  an  objection,  where  no  such  objection  was 
raised  at  the  time,  and  no  prejudice  is  shown. 
Ibid, 

427.  Where  a  demurrer  to  the  indiotment 
has  been  OTerruled,  and  the  defendant  has 
pleaded  and  gone  to  trial,  the  same  matter,  e.  g. 
a  defect  in  the  indictment,  may  be  brought  up 
again  by  motion  in  arrest  of  judgment.  State 
V.  Shepard,  10  Iowa,  126. 

See  further,  Nbw  Trial,  sub-title,  New 
Trials  in  Criminal  Cases. 

I.  Conviction,  judgment  and  fine. 

428.  Where  one  of  two    co-defendants    is 

acquitted,  it  does  not  necessarily  follow  that  the 
other  should  be.  The  State  v.  McClintoek,  1  G. 
Gr.  392. 

429.  Right  to  punish  reserved.  Section  32 
of  the  Code  of  1851,  reserves  the  right  to  punish 
any  offense  committed  under  any  act  repealed 
by  the  Code.  Jones  v.  Tlie  State  of  lotca,  1  Iowa, 
395. 

430. Unless  the  power  to  punish  offenses 

committed  under  the  act  of  1839  is  reserved 
affirmatively,  the  right  ceased  with  the  act  that 
created  it.  Jbid. 

431.  When  defendant  may  be  convicted  of 
lesser  offense.  Under  section  3039  of  the  Code 
of  1851,  which  provides  that  a  defendant  may 
be  found  guilty  of  any  offense  the  commission 
of  which  is  necessarily  included  in  that  which 
is  charged  in  the  indictment,  a  party  indicted 
for  murder  may  be  found  guilty  of  manslaugh. 
ter.     Gordon  v.  The  State  of  Iowa,  3  Iowa,  410. 

432.  Under  indiotment  for  maiming,  defend- 
ant may  be  convicted  of  lesser  offense.  Under 
an  indictment  for  maiming  or  disfiguring,  the 
defendant  may  be  convicted  of  an  aggravated 
assault  and  battery.  Benham  v.  The  State  of 
Iowa,  1  Iowa,  542. 

433.  If  an  indictment  charges  an  offense 
under  the  particular  law  claimed  to  have  been 
violated,  whatever  offense  is  necessarily  included 
in  that  charged  may  be  punished,  though  there 

42 


may  be  no  words  specifically  designating  the 
offense  so  included.  Ibid. 

434.  A  person  indicted  for  an  assault  with 
intent  to  commit  murder,  may  be  legally  con- 
victed of  an  assault  and  battery.  Dixon  v.  The 
State  of  Iowa,  3  Iowa,  416  and  §  25  «<  seq.,  ante ; 
sub-title,  Defenses. 

436.  Judgments  absence  of  defendant. 
Where  a  party  is  convicted  of  an  assault  and 
battery,  a  judgment  may  be  rendered  against 
him  in  his  absence.  Hughes  v.  The  State  of  Iowa, 
4  Iowa,  554. 

436.  Informal  Judgment.  Where  a  judgment 
in  a  criminal  case,  rendered  in  the  Marshall 
district  court,  after  adjudging  that  the  Stace 
recover  a  fine  of  two  hundred  dollars,  and  that 
execution  issue  therefor,  contained  the  follow- 
ing provision :  "  And  further  be  it  ordered,  that 
the  clerk  make  out  a  mittimus  to  the  sheriff  of 
Polk  county,  to  confine  the  body  of  the  prisoner 
in  the  Polk  county  jail  for  the  space  of  six 
months."  Held,  1.  That  the  judgment  was 
irregular  in  form,  but  that  its  meaning  was 
that  the  defendant  be  imprisoned  for  the  time 
specified  therein,  besides  paying  the  fine  of  two 
hundred  dollars  ;  2.  That  as  the  record  did  not 
show  that  there  was  a  sufficient  jail  in  the 
county  where  the  judgment  was  rendered,  the 
presumption  was  in  favor  of  the  regularity  of 
the  proceeding  of  the  court  below,  and  the  court 
could  not  say  there  was  error  in  directing  the 
imprisonment  of  the  defendant  in  a  different 
county.  Ibid. 

437.  A  judgment  in  the  following  form  under 
a  prosecution  for  retailing  Intoxicating  liquors  : 
'  Therefore,  it  is  considered  that  the  State  of 
Iowa  recover  of  the  said  defendant  ten  dollars 
for  the  first  offense,  ten  dollars  for  the  second 
offense,  ten  dollars  for  the  third  offense,  and  ten 
dollars  for  the  fourth  offense  named  in  said 
indictment,  and  that  he  stand  committed  until 
said  fine  and  costs  be  paid,"  is  rendered  in  such  a 
manner  as  to  substantially  comply  with  chapter 
55  of  tlie  Code  of  1851,  which  requires  a  **  sepa- 
rate judgment  to  be  entered  in  each  instance  in 
which  a  verdict  of  guilty  is  found."  Wrockledge 
V.  T?ie  State  of  Iowa,  1  Iowa,  167 ;  The  State  v. 
MaUing,  1 1  Ibid.  239. 

438.  XSzcessive  fine  for  sale  of  intoxicating 
liquors.    Wliere.  on  the  conviction  of  h  defend 
ant    charged    with    selling   spirituous  liquors, 
under  the  act  of  1855,  for  the  suppression  of 
intemperance,  the  court  imposed  upon  the  de- 


330 


CRIMINAL  LAW. 


Conviction,  Judgment  and  Fine. 


fendant  a  fine  of  $75,  and  where  it  nowhere 
appeared  from  the  record  that  the  present  was 
a  second  or  third  conviction ;  held,  that  there 
was  no  authoritj  for  the  imposition  of  so  large 
a  fine.  Waiters  v.  The  State  of  lovca,  5  Iowa 
507. 

439.  pnniBhment.      Indictment    under 

section  8,  cha]>ter  45  of  the  Laws  of  1855,  for 
creating  and  continuing  a  nuisance ;  ?idd,  that 
the  nuisance  should  be  abated,  and  the  defend- 
ant tried  and  punished  under  chapter  150  of  the 
Code  of  1851.  The  State  of  Iowa  v.  McOrew,  11 
Iowa,  112. 

440.  Time  of  pronounoiiig  Judgment:  pre- 
sumption. Where  the  record  fails  to  show 
affirmatively  that  the  term  continued  three  clear 
days  after  the  return  of  the  verdict  of  a  jury 
in  a  criminal  action,  and  judgment  was  rendered 
thereon  before  the  expiration  of  three  clear 
days,  the  supreme  court  will  presume  that  the 
judgment  was  delayed  until  the  approaching 
adjournment  of  the  court  rendered  it  necessary 
to  pronounce  and  enter  it  of  record.  The  State 
of  Iowa  V.  Marvin,  12  Iowa,  499. 

441.  When  the  record  shows  that  sentence 
was  declared  in  less  than  three  "clear  days" 
after  the  verdict,  but  is  silent  as  to  when  the 
court    adjourned,    it    will    be    presumed    that 

/   the  sentence  was  deferred,  as  required  by  law. 
T%e  State  of  lotoa  v.  Wood,  17  Iowa,  18. 

442.  When  the  record  is  silent,  the  supreme 
court  will  presume  that,  in  pronouncing  sen- 
tence after  verdict,  the  court  below  observed 
the  directions  of  section  4870  of  the  Revision 
of  1860  (§  4508,  Code  of  1873).  Ibid, 

443.  Record  need  not  show  that  defendant 
was  asked  why  Judgment  should  not  be  pro- 
nounced against  hini.  When  the  defendant  was 
regularly  indicted,  tried  and  convicted  of  a  mis- 
demeanor, and  judgment  rendered  thereon ;  field, 
that  it  is  not  necessary  that  the  record  should 
show  that  the  defendant  was  asked  if  he  had 
any  legfal  cause  to  show  why  judgment  should 
not  be  pronounced  against  him.  The  State  of 
Iowa  V.  Stiefle,  13  Iowa,  603. 

44^  Punishment  for  intoxication.  The  lan- 
guage of  the  statute  (Revision  of  1860,  §  1568 ; 
Code  of  1873,  §  1548*)  seems  to  be  imperative 

'^ Section  1568  of  the  Revision,  reprinted  as 
section  1548,  Code  of  1873,  is  as  follows : 

Sec.  1568.  If  any  person  shall  be  found  In  a  state 
of  Intoxication,  he  shall  be  deemed  ffullty  of  a  mis- 
demeanor, and  any  peace  officer  may,  without  war- 
rant,  and  it  is  hereby  made  his  duty  to  take  such 
person  into  custody,  and  to  detain  him  in  some 


that  thirty  days'  imprisonment  shall  form  a  part 
of  the  punishment  for  intoxication.  The  State 
of  Iowa  V.  Patten,  19  Iowa,  468. 

446.  How  Judgment  for  fine  may  be  satisfied. 

When  a  defendant  sentenced  to  imprisonment, 
in  default  of  the  payment  of  a  fine  entered 
against  him  in  a  criminal  case,  substantially 
complies  with  sections  4881,  5005  of  the  Re- 
vision,! by  suffering  imprisonment  for  the  time 
provided,  and  executing  his  note  to  the  treasurer 
as  therein  required,  he  is  not  only  entitled  to  be 
discharged  from  custody,  but  to  have  the  judg- 
ment entered  against  him  satisfied.  Ths  State 
of  Iowa  V.  Van  Vleet,  23  Iowa,  168. 

446.  But  it  seems  that  actual  imprisonment 
for  thirty  days  is  necessary  to  entitle  a  prisoner 
to  the  right  to  be  liberated  as  a  poor  convict, 
upon  the  making  of  the  oath,  schedule  and 
notes  as  provided  by  section  5005  of  the  Re- 
vision. Constructive  imprisonment  is  not  suf- 
ficient.   In  re  Curley,  84  Iowa,  134. 

447.  BxoeMdve  fine:  remittitnr.  Section 
1562  of  the  Revision  of  1860  (§  1640  Code  of 
1873),  fixes  the  fine  on  the  first  conviction  for 
selling  intoxicating  liquors  at  $20,  and  it  is  error 
to  adjudge  the  fine  at  $24.  But  upon  a  confes- 
sion of*  the  error  by  the  State;  and  an  offer  to 
remit  the  excess,  the  j  udgment  below  was  mod- 
ified accordingly,  and  affirmed.  The  State  of 
Iowa  V.  Sfiaw,  23  Iowa,  316 ;  Walters  v.  The 
State,  6  Ibid.  605. 

448.  laength  of  imprisonment.  The  express 
and  special  provision  of  said  section  1562,  that 

suitable  place  till  an  information  can  be  made 
before  a  ma^ristrate,  and  a  warrant  issued  in  due 
form,  upon  which  he  may  be  arrested  and  tried, 
and,  if  found  guilty,  he  shall  pay  a  fine  of  $10,  and 
the  costs  of  prosecution,  and  shall  be  imprisoned 
in  the  county  Jail  thirty  days.  But  the  ma^strate 
before  whom  such  person  Is  tried  may  remit  any 
portion  of  such  penalty. 

+  Sections  4881  and  5006  of  the  Revision  were 
reprinted  as  sections  4509  and  4600  of  the  Code  of 
1873,  and  are  as  follows : 

8ec.  4881.  A  Judgment  that  the  defendant  pay  a 
fine,  may  also  direct  that  he  be  imprisoned  until 
tlie  fine  be  satisfied,  specifying  the  extent  of  the 
imprisonment,  which  sniill  not  exceed  one  day  for 
every  three  and  one-third  dollars  of  the  fine. 

8ec.  5005.  When  any  person  convicted  of  a  crim- 
inal offense  is  sentenced  to  pay  a  fine  and  costs  only, 
and  stand  committed  until  sentence  be  performed, 
if  the  sentence  be  not  complied  with  by  payment  of 
the  sum  due  within  thirty  days  next  following,  the 
sheriff  may  liberate  him  from  prison,  if  committed 
for  no  otlier  cause,  and  if  he  be  unable  to  pay  such 
fine  and  cost-s  upon  his  giving  his  promissory  note 
for  the  amount  due,  payable  to  the  treasurer  of  the 
county  where  he  was  committed,  on  demand,  with 
interest,  accompanied  with  a  written  schedule  con- 
taining a  true  account  f»f  all  hla  property,  of  every 
kind,  by  him  signed  and  swoni  to ;  which  note  and 
schedule  must  be  by  such  sheriff  delivered  without 
delay  to  the  treasurer,  for  the  use  of  the  county. 
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the  defendant  "  shall  stand  committed  ten  dajs, 
unless  the  tine  and  costs  be  sooner  paid/'  con- 
trols as  to  the  length  of  time  of  imprisonment 
in  such  case  rather  than  the  general  provision 
of  the  statute  (section  4881)  that  fixes  the  impris- 
onment at  one  day  for  every  three  and  one-third 
dollars  of  the  fine.  Ibid. 

449.  Amoont  of  fine.  In  an  indictment  for 
nuisance,  under  section  1564  of  the  Revision  of 
1860  (§  1543,  Code  of  1878),  it  is  not  necessary 
to  show  that  defendant  has  been  previously 
convicted  to  justify  a  fine  exceeding  $20.  Sec- 
tion 1562  of  the  Revision  of  1860  does  not  apply 
to  a  prosecution  of  this  kind.  The  State  of  Iowa 
V.  Mumemaier^  24  Iowa,  87. 

460.  When  convlotion  not  invalidated.  The 
fact  that  there  were  several  indictments  pend- 
ing in  the  court  below  against  other  defendants 
for  a  similar  oifense,  and  that,  after  a  verdict  of 
guilty  was  rendered  in  the  case  at  bar,  an  agree- 
ment that  the  same  entry  should  be  made  in  the 
other  cases,  and  the  case  at  bar  be  appealed  and 
all  others  abide  the  decision  in  it,  does  not  invali- 
date the  conviction  in  the  case  actually  tried. 
Whether  the  convictions  entered  in  the  other 
cases  would  be  valid,  qttere.  Ibid, 

461.  Oonviction  under  insufficient  indict- 
ment. Where  a  person  is  prosecuted  for  an 
offense  of  a  higher  degree  than  he  con  Id  be 
legally  convicted  of  under  the  indictment,  he 
cannot  be  legally  convicted  of  a  lesser  grade  of 
the  offense,  though  the  indictment  is  good  as 
charging  the  offense  in  that  degree.  It  was 
accordingly  held,  in  the  present  case,  the 
defendant  having  been  put  upon  his  trial  for 
murder  in  the  first  degree,  for  which  the  indict- 
ment  was  insufficient,  that  his  conviction  for 
murder  in  the  second  degree,  for  which  the 
indictment  was  good,  was  unauthorized.  Fol- 
lowing The  State  v.  Tweedy,  11  Iowa,  350. 
Tlie  State  v.  Boyle,  28  Iowa,  522 ;  The  State  v. 
j:n<ww,29Ibid.  118. 

462.' Failure  to  file  procedendo  will  not 
render  oonviction  illegaL  Where  a  judgment 
of  conviction  in  a  criminal  prosecution  is,  on 
appeal  to  the  supreme  court,  reversed,  and  the 
cause  remanded  for  retrial,  it  cannot  be  success- 
fully urged  by  the  defendant  that  a  conviction 
on  the  second  trial  is  illegal,  on  the  ground  that, 
at  the  time  thereof,  no  opinion,  order  or  pro- 
cedendo of  the  supreme  court  had  been  trans- 


defendant  was  tried.     The  State  v.  Knoute,  3:J 
Iowa,  365. 

463.  Where  defendants  are  Jointly  indicted, 
a  separate  Judgment  should  be  entered  against 
each.  While  defendants  jointly  indicted  may, 
in  the  discretion  of  the  court,  be  tried  jointly  or 
separately,  a  separate  judgment  must  be  entered 
against  each,  though  jointly  tried.  7%e  State  v. 
Hunter,  83  Iowa,  361. 

m.  Dismisnai  of  prosecwUon. 

464.  Nolle  prosequi.  At  any  time,  especially 
before  the  traverse  jury  is  impaneled  and  sworn 
to  try  the  cause,  the  prosecutor  may  nolle  prosequi 
any  or  all  of  the  counts  of  an  indictment  without 
prejudice  to  a  further  or  new  proceeding  for 
the  defense.  Ths  State  qf  Iowa  v.  MePherson,  9 
Iowa,  53. 

466. A  noUe  prosequi,  as  to  one  count  in 

an  indictment  does  not  vitiate  the  remaining 
counts.  Ibid. 

466.  Dismissal  of  prosecution.  The  court 
may,  upon  motion  of  the  district  attorney,  dis- 
miss the  prosecution  under  an  indictment  as  to 
one  of  the  defendants.  I'Jis  State  of  Iowa  v. 
McComb,  18  Iowa,  43. 

467.  Dismissal  for  want  of  prosecution.  In 
June,  1863,  the  defendant  was  indicted  for  hav- 
ing in  his  possession  counterfeit  money,  with 
intent  to  pass  the  same.  At  the  October  term, 
in  the  same  year,  his  recognizance  was  forfeited  ; 
the  default  was  subsequently  set  aside,  and  in 
October,  1864,  there  was  a  trial  and  a  verdict. 
At  the  May  term,  1865,  a  new  trial  was  granted 
because  of  a  defect  in  the  verdict ;  and  at  the 
December  term,  in  the  same  year,  he  was  called 
and  defaulted.  At  the  May  term,  1866,  on  his 
motion,  the  default  and  forfeiture  were  set  aside, 
whereupon  he  moved  the  court  to  dismiss  the 
cause  and  discharge  him  from  custody,  on  the 
ground  that  the  cause  had  been  continued  from 
term  to  term  without  any  showing  therefor  on 
the  part  of  the  State.  Held,  that  the  motion 
was  properly  overruled.  The  State  of  Iowa  v. 
Arthur,  21  Iowa.  322. 

VIII.  EVIDBNCE. 

a.  Competency  of  evidence  generally. 

468.  Admissibility.  Where  evidence  con- 
duces to  prove,  even  circumstantially  or  remote- 


ly, the  question  at  issue,  it  should  go  to  the 
mitted  therefrom  to  the  court  below,  wherein  Ijury.      The  court  is  not  authorized  to  decide 


332 


CEIMINAL  LAW. 


Evidence  —  Competency  of  Evidence  Generally  —  Indorsement  of  Witnesses  on  Indictment. 


upon  the  sufficiency  of  evidence.  FranksY,  The 
State  ofltma,  1  G.  Gr.  541. 

469.  Record:  secondary  evidence.  The 
parol  evidence  of  a  derk,  or  his  deputy,  is  not 
admissihle  to  supply  matters  which  should 
appear  of  record.  T?ie  State  v.  QUyoer  &  Nevin, 
8  G.  Gr.  249. 

460.  Articles  of  apprenticeship.  On  a  trial 
for  an  assault,  articles  of  apprenticeship  may  he 
given  as  evidence  to  the  jury,  in  order  to  show 
the  relation  of  master  and  apprentice  between 
the  person  assaulted  and  the  defendant.  Orton 
V.  The  State,  4  G.  Gr.  140. 

461.  Books  of  deceased  person.  Entries 
made  by  a  party  who  is  dead,  in  relation  to  his 
own  business  transactions,  in  a  book  kept  for 
that  purpose,  are  admissible  in  evidence,  on  the 
part  of  the  State,  as  to  such  transactions,  when 
clearly  against  the  interest  of  the  party  making 
the  same.  State  of  Iowa  v.  Wooderd,  20  Iowa, 
541 ;  Tlie  County  of  Mahaska  v.  Ingalle,  16 
Ibid.  81. 

462.  Whether  it  should  also  be  made  to 

appear  that  the  entries  were  "  made  at  or  near 
the  time  of  the  transactions ; "  quere  f  1  hid. 

463.  Record  of  Justice.  On  appeal  to  the  dis- 
trict court,  in  a  criminal  case,  the  record  from  the 
justice  constitutes  no  part  of  the  evidence  on 
the  trial  anew  in  the  district  court.  Bryan  v. 
The  State  oflotoa,  4  Iowa,  350. 

464.  Ol^jection  should  be  distinctly  stated. 
Where  a  party  moves  to  rule  out  testimony, 
the  ground  of  objection  to  the  evidence  should 
be  distinctly  stated ;  and  the  fact  that  it  was  not 
stated  is  a  sufficient  reason  for  overruling  the 
motion.  The  State  of  Iowa  v.  WiUon,  8  Iowa, 
407. 

466.  ZMdence  which,  when  abstractly  con- 
sidered, would  be  irrelevant,  may  be  admitted 
when  it  tends  to  explain  facts  pertinent  to  the 
issue.    State  of  Iowa  v.  Lyon,  10  Iowa,  840. 

466.  Bvidenoe  as  to  issues  Joined.  The 
record  of  the  pleadings  filed  in  a  cause  is  the 
best  evidence  of  the  issues  joined  therein.  State 
of  lovoa  v.  Thompson  1 19  Iowa,  299. 

467.  ZMdence  of  good  conduct  of  prisoner. 
Evidence  of  the  good  conduct  of  a  prisoner  while 
in  confinement  is  not  admissible  as  tending  to 
establish  his  innocence.  The  State  v.  Hart,  29 
Iowa.  269. 

468.  Statute  construed.  Sees.  5048  and  5054 
of  the  Revision  (§§  4658,  4659.  Code  of  1873), 
simply  direct  the  care  and  di.sposition   to  be 


made  of  stolen  property  when  taken  by  the 
officer,  and  the  receipt  to  be  given  by  him  there- 
for, and  do  not  affect  or  limit  the  competency 
of  testimony  on  either  side.  The  State  v.  Mullen, 
30  Iowa.  208. 

469.  When  letters  of  defendant  are  admis- 
sible. In  a  criminal  prosecution,  letters  from 
the  defendant  to  third  parties  which,  though 
having  some  bearing  upon  the  fact  that  there 
were  hostile  feelings  between  defendant  and 
the  prosecutor,  have  no  direct  connection  with 
the  case,  should  be  received,  if  at  all,  under 
proper  restraints  and  qualifications,  to  be  given 
by  the  court  to  the  jury,  limiting  their  consid- 
eration of  the  correspondence  to  the  single  pur* 
pose  of  ascertaining  the  state  of  feeling  between 
the  parties.    The  State  v.  Mofflt,  31  Iowa,  816. 

470.  Affidavits  for  continuance.  .  Where, 
under  the  provisions  of  the  statute,  the  facts 
stated  in  affidavits  for  a  continuance  on  the 
groand  oi  absent  witnesses  are  admitted  by 
the  State,  and  read  on  the  trial  as  the  evidence 
of  the  absent  witnesses,  in  order  to  avoid  a  con- 
tinuance, such  affidavits  are  not  admissible  on  a 
second  trial  of  the  cause  at  a  subsequent  term. 
The  State  v.  Fetter,  82  Iowa,  49. 

47  L  Facts  affecting  weight  o£  Facts  affect- 
ing merely  the  weight  of  testimony  constitute 
no  objection  to  its  admission.  T/ie  State  v.  Porter, 
84  Iowa,  181. 

See  title,  Evidence,  post. 

b.  Indorsement  of  witnesses  on  indictment. 

472.  Names  of  witnesses.  Under  the  statute, 
the  names  of  the  witnesses  upon  whose  evidence 
an  indictment  is  found  should  be  noted  upon  it. 
But  where  the  witness  was  not  objected  to  at 
the  trial  on  that  account,  the  irregularity  will 
be  regarded  as  waived  and  will  afford  no  ground 
for  a  new  trial.    Ray  v.  The  State,  1  G.  Qr.  816. 

473. Had  the  witness  been  objected  to, 

and  the  objection  overruled  by  the  court,  the 
proceeding  should  have  been  made  matter  of 
record  by  a  bill  of  exceptions,  in  order  to  make 
it  a  cause  of  error.  Ibid. 

474.  The  names  of  the  witnesses  on  whose 
evidence  an  indictment  is  found  should  be  in- 
dorsed on  every  true  bill  returned  by  the  grand 
jury ;  but  they  need  not  be  mad^  a  part  of  the 
record.    Harriman  v.  TJie  State,  2  G.  Gr.  270. 

476.  A  witness  whose  name  is  not  indorsed 
on  the  indictment,  if  objected  to,  should  not  be 
permitted  to  testify  in  behalf  of    the  State. 
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8mUh  V.  The  State,  4  G.  Gr.  189.  TWb  rule  was 
changed  by  the  Code  of  1851,  as  shown  by  the 
following  section. 

476.  It  is  not  a  valid  objection  to  the  admis- 
sion of  a  witness  in  a  criminal  case,  on  the  part 
of  the  State,  that  his  name  is  not  indorsed  on 
the  indictment.  The  StcUe  of  lawa  v.  JfcGHntock, 
8  Iowa,  203:  T?ie  State  v.  Alyrahams,  6  Ibid. 
117.  This  rule  has  been  changed  by  the  act  of 
March  ^.  1858,  cliapter  109,  and  by  section  4786, 
Revision  of  I860;*  section  4421,  Code  of  1873; 
restoring  the  law  sabstantially  as  it  stood  prior 
to  the  Code  of  1851. 

477. vaziance  in  name.  Where  it  ap- 
peared that  E.  Kamberling  was  a  witness  before 
the  grand  jury,  although  the  name  indorsed  on 
the  indictment  was  "  £.  Eimberling,"  he  was 
properly  admitted  fM  a  witness  upon  the  trial. 
FaxiU  V.  The  State,  4  G.  Gr.  437. 

478.  Where  the  name  of  L.  H.  Mason  was 
indorsed  on  the  indictment,  as  witness  on  the 
part  of  the  State,  and  on  the  trial  the  State 
called  Levi  H.  Mason,  to  whom  the  defendant 
objected  for  the  reason  that  his  name  was  not 
on  the  indictment,  and  no  notice  had  been  given 
as  required  by  the  act  entitled  "  An  act  amend- 
ing section  2913  of  the  Code,"  etc.,  approved 
March  22, 1858,  which  objection  was  overruled, 
and  the  witness  permitted  to  testify ;  held,  that 
the  objection  was  properly  overruled.  TJie  State 
of  Iowa  V.  Pierce^  8  Iowa,  231. 

479.  Among  the  names  of  the  witnesses  in- 
dorsed on  the  back  of  the  indictment  was  the 
following:  *' Lavina  Umpstead."  The  State 
Introduced  a  witness  whose  name  was  "  Lavina 
Olmstead."  Hdd^  that,  in  the  absence  of  any 
showing  of  prejudice  to  the  defendant,  the  vari- 
ance was  not  material.  The  State  of  loioa  v. 
Ostrander,  18  Iowa,  485. 

480.  The  name  of  a  witness  indorsed  on  the 
back  of  an  indictment  was  "  J.  W.  Dillon,"  and 
the  name  of  the  witness  ofifered  was  "  Jacob  W. 
Dillon."  Held,  that  the  variance  was  not  material. 
The  State  of  lotoa  v.  Sehlagel,  19  Iowa,  169.  Fol- 
lowing The  State  of  Iowa  v.  McGomb,  18  Ibid.  43. 

481.  On  the  trial  of  an  indictment  found  be- 
fore the  taking  efifect  of  the  Revision  of  1860,  it 

Revision  of  1860,  section  4786;  Code  of  1873, 
section  4421 : 

'*The  district  attorney,  in  offering  the  evidence  In 
support  of  the  indictment,  In  purauance  of  the  order 
prescrthed  In  the  last  preceding  section,  under  the 
second  aub-divialon  thereof,  shall  not  be  permitted 
to  Introduce  any  witness  who  was  not  examined  be- 
fore the  icrand  Jury,  and  the  minutes  of  whose  testl- 


was  proper  to  receive  the  testimony  of  witnesses 
whose  names  were  indorsed  on  the  back  of  the 
indictment,  notwithstanding  a  minute  of  their 
evidence  before  the  grand  jury  was  not  returned 
with  tliQ  indictment  into  court.  Th^  State  of 
Iowa  V.  McComJb,  18  Iowa,  43. 

482.  When  a  witness  is  unmistakably  de- 
scribed on  the  back  of  an  indictment,  as  he 
would  be  by  the  use  of  his  Christian  or  whole 
name,  the  whole  purpose  or  object  of  the  statute 
is  met,  and  it  is  not  error  to  admit  his  evidence 
on  the  trial.  IHd. 

483.  The  mere  misnomer  in  respect  to  the 
Cliristian  name  of  a  witness,  indorsed  on  the 
indictment,  will  not  prevent  the  State  from  using 
him  on  the  trial,  when  hisidentity  sufficiently 
appears  from  the  facts.  T/ie  State  v.  Stanley,  3!3 
Iowa,  526. 

484.  In  rebuttal,  State  may  introdooe  wit- 
nessei  whose  names  are  not  indorsed  on  indiot^ 
ment.  The  State,  in  a  criminal  prosecution, 
may  introduce  as  rebutting  evidence  the  testi- 
mony of  witnesses  who  were  not  before  the 
grand  jury,  whose  names  are  not  indorsed  upon 
the  indictment,  and  of  whose  introduction  the 
defendant  has  received  no  notice.  The  St€Ue  of 
Iowa  V.  Parish,  22  Iowa,  284 ;  The  State  v.  OiUiek^ 
10  Ibid.  98. 

e.  Witnesses,  competency  etc. 

486.  Father  may  testify  for  son.  A  father 
is  not  incompetent  to  testify  as  a  witness  in  a 
criminal  case  in  behalf  of  his  son.  Cass  v.  The 
State  of  lotoa,  2  G.  Gr.  353. 

486.  Private  prosecutor.  A  private  prose- 
cutor on  an  indictmei^t  for  larceny,  although  the 
money  alleged  to  have  been  stolen  belonged  to 
him,  is  a  competent  witness,  and  upon  a  convic- 
tion of  the  thief  he  will  be  entitled  to  recover 
'romhim  double  the  amount  stolen,  and  will  be 
liable  for  the  costs,  if  the  accused  should  be 
acquitted.  United  States  v.  Richard  Everest, 
Mor.  206. 

487.  Wife  of  defendant  Where  in  a  criminal 
case  a  wife  is  introduced  as  a  witness  in  favor  of 
her  husband,  under  section  2301  of  the  Code  of 
1851,  it  is  error  for  the  court  to  instruct  the 
jury,  that  "her  testimony,  at  all  events,  should 

mony  was  not  taken  bv  the  clerk  of  the  grand  Jury 
and  presented  with  the  Indictment  to  the  court, 
unless  he  shall  have  iriven  to  the  defendant  a  notice 
in  wrlttnfT,  stating  the  name,  place  of  residence,  and 
occupation  of  siich  witness,  and  the  substance  of 
what  he  expects  to  prove  by  him  on  the  trial,  at 
least  three  clear  days  oef ore  the  commencement  of 
such  trial.'* 
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be  received  with  great  caution."  The  State  of 
Iowa  v.  Quyer,  6  Iowa,  283  ;  The  State  v.  N^Mth, 
10  Ibid.  81. 

488. In  such  cases,  the  testimony  of  the 

wife  is  to  be  received,  and  her  credibility  tested 
by  the  same  rules  which  apply  to  all  other  wit- 
nesses. Ibid. 

489.  The  testimony  of  a  wife,  when  called  as 
a  witness  on  the  part  of  her  husband,  in  a  crim- 
inal case,  is  not  to  be  marked  and  distinguished 
from  that  of  other  witnesses ;  she  is  entitled  to 
bo  regarded  as  others  are,  and  to  stand  free  and 
unembarrassed  apon  her  own  character.  The 
State  of  Iowa  v.  Bankin,  8  Iowa,  855. 

490. particular  case.  Where,  in  a  crimi- 
nal case,  in  which  the  wife  was  called  as  a  wit- 
ness, and  testified  on  the  part  of  her  husband, 
the  court  instructed  the  jury  as  follows  :  "  The 
law  permits  the  wife  to  testify  for  her  husband 
In  a  criminal  cause,  but  her  peculiar  relation  to 
her  husband  renders  it  incumbent  on  the  jury 
to  examine  her  testimony  with  peculiar  care 
and  caution,  and  if,  from  the  whole  testimony, 
they  are  satisfied  that  what  she  said  is  true, 
they  should  give  her  testimony  the  credit  of 
any  other  witness.  But,  if  from  her  testimony, 
taken  together  with  that  of  other  credible  wit- 
nesses, the  jury  are  satisfied  that  what  she  said 
was  false,  they  should  reject  it  altogether." 
Held,  that  the  instruction  was  erroneous.  Ibid. 
491.  Oompetenoy  of  Joint  defendants.  Where 
two  persons  are  jointly  indicted  for  a  criminal 
offense,  and  tried  separately,  the  one  not  upon 
trial  is  not  a  competent  witness  for  his  co-defend- 
ant, until  he  is  discharged.  State  of  Iowa  v.  Nas/i 
d  Redout,  7  Iowa,  347. 

492. This  rule  was  changed  by  section 

2388,  of  the  Code  of  1851,  and  overruled  in 
the  case  of  The  State  v.  Nash,  10  Iowa,  81.  See 
also  State  v.  Gigher  et  al.,  23  Ibid,  318. 

493.  The  common-law  rule  that  one  de- 
fendant cannot  be  called  as  a  witness  for  his  co- 
defendant  on  a  separate  trial,  unless  acquitted, 
or  convicted  and  not  rendered  infamous,  is  re- 
pealed by  the  provisions  of  article  1,  section  4, 
of  the  Constitution  of  1857,  and  section  2388,  of 
the  Code  of  1851.  OveTTJiling  State  of  Iowa  y, 
Nasli  dk  Eedout,  7  Iowa,  347 ;  The  State  v.  Nash, 
10  Ibid.  81. 

49^  statute  construed.    Where  two  or 

more  defendants  are  jointly  tried,  each  may  call 
upon  and  use  his  co-defendant  as  a  witness  the 
same  as  though  separate  trials  had  been  granted  ; 


sections  8978,  8080,  8981  of  the  Revisions  of 
1860  construed.  The  State  of  I&wa  v.  Oigher, 
et  al.,  23  Iowa,  318. 

495.  Where  minutes  of  evidence  were  not 
attached  to  indictment.  The  district  court  may 
permit  the  introduction  of  a  witness  on  the 
part  of  the  State,  where  the  minutes  of  his 
evidence  before  the  grand  jury  were  not  attached 
to  the  indictment,  if  they  are  otherwise  identified 
as  the  minutes  tak^en  in  the  manner  prescribed 
by  law.  The  State  of  Iowa  v.  PostlewaU,  14  Iowa, 
446. 

496.  Attendance  of  convict  to  testify.  The 
defendant  in  a  criminal  action  possesses  no 
absolute  right,  under  the  constitution,  and  sec- 
tion 4019  of  the  Revision  of  1860.  to  demand 
the  personal  attendance  of  a  convict,  under  an 
order  of  the  court,  to  testify  as  a  witness  on  the 
trial.  The  exercise  of  this  power  is  discretion- 
ary with  the  court,  and  will  be  interfered  with 
only  in  case  of  manifest  abuse.  The  State  of 
Iowa  V.  Kennedy,  20  Iowa,  372. 

497.  Right  of  defendant  to  be  confronted  by 
witnesses.  The  defendant  in  a  criminal  prosecu- 
tion has  a  right  to  be  confronted  by  the  witnesses 
against  him  and  see  them  face  to  face.  The 
State  of  Iowa  v.  Reidel,  23  Iowa,  430. 

498.  rule  applied :  notarial  protest    In 

a  prosecution  for  obtaining  money  under  false 
pretenses  consisting  in  representations  by  the 
defendant  that  he  had  money  on  deposit  in  a 
bank  in  another  State,  upon  which  he  drew 
drafts  and  placed  th^m  in  the  hands  of  a  local 
bank  to  be  forwarded  for  collection,  the  notarial 
certificate  of  protest  of  the  notary  who  protested 
the  drafts  thus  drawn  is  not  admissible  in  evi- 
dence against  the  defendant  for  the  purpose  of 
showing  that  he  had  no  money  on  deposit  in  the 
bank  upon  which  the  drafts  were  drawn.    Ibid. 

499.  statute  construed.    The  statutory 

provision  (Revision  1800,  section  4011)  respecting 
the  effect  of  the  certificate  of  a  notary  in  evi- 
dence relates  to  civil  cases  only.  Ibid. 

500.  waiver  of  right.  In  a  criminal  pros- 
ecution for  a  felony,  the  defendant  may  waive 
the  right,  secured  by  the  constitution,  to  be  con- 
fronted with  the  witnesses  against  him,  and 
consent  that  the  testimony  of  the  witnesses  taken 
down  in  a  former  trial,  based  upon  the  same 
facts,  may  be  read  as  evidence  to  the  jury  as  a 
substitute  for  the  oral  testimony  and  presence  of 
the  witnesses.    The  State  v.  Poison,  29  Iowa.  133 
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601.  When  husband  competent  witness 
against  wife.  In  a  prosecution  against  a  wife 
and  her  paramour  for  adultery,  the  husband  is 
a  competent  witness  for  the  State,  and  not  dis- 
qualified from  testifying  against  the  wife  The 
State  V.  Bennett  et  al„  81  Iowa,  24. 

602.  Medical  testimony:  conclusions  not 
admissible.  In  a  prosecution  for  murder,  it 
appeared  that  the  head  of  the  murdered  man 
was  found  severed  from  his  body,  and  taken 
by  a  physician  and  preserved  in  alcohol.  On 
the  trial  it  was  exhibited  to  the  court  and  jury, 
and  identified  by  a  number  of  witnesses  for  the 
State  as  the  head  of  the  person  with  the  murder 
of  whom  the  prisoner  was  charged.  Thereupon 
the  prisoner  proposed  to  prove,  by  two  witnesses 
who  were  physicians  and  surgeons,  that  on 
account  of  the  natural  and  inevitable  changes 
which  the  human  body  must  necessarily  pass 
through  after  death,  and  with  which  they  were 
familiar  from  their  professional  knowledge,  it 
was  impossible  for  any  one  to  identify  the  head. 
Heldt  That  the  evidence  was  not  admissible,  for 
the  reason  that  it  proposed  to  give  merely  the 
conclusions  of  the  witnesses  instead  of  the  facts 
leading  to  a  conclusion,  which  it  was  the  proper 
province  of  the  jury  to  determine  from  such 
facts.  It  would  be  competent,  in  such  a  case,  for 
the  witnesses  to  state  the  character  and  nature 
of  the  changes  produced  by  death,  and  to 
explain  or  illustrate  to  what  extent  this  change 
bad  operated  on  the  head  in  question.    State  v. 

Vincent,  24  Iowa,  570. 

603. opinions  formed  from  the  testimony 

inadmissible.  In  a  trial  for  murder,  where  the 
defense  set  up  is  insanity,  medical  witnesses, 
who  have  no  personal  knowledge  of  the  prisoner, 
cannot  be  allowed  to  state  an  opinion  formed 
from  the  testimony  in  the  case  and  the  defend- 
ant's conduct  on  the  trial,  as  to  his  sanity  or 
insanity  at  the  commission  of  the  act ;  this  would 
practically  put  such  witnesses  in  the  place  of 
the  jury.  The  Stale  of  lavoa  v.  FeUer,  25  Iowa, 
«7. 

604. admissible   to  show  causes  and 

consequences  of  wounds.  The  opinions  of  med- 
ical men,  who  are  shown  to  be  experts,  as  to 
the  instrument  producing,  and  the  nature  and 
consequence  of,  wounds  or  the  causes  of  disease, 
are  competent  evidence  in  a  prosecution  for 
homicide.    The  State  v.  Morphy,  83  Iowa,  270. 

606. The  opinion»of  medical  ex  ports,  as 

to  the    character  of  instrument   producing  a 


wound,  its  probable  effect  and  consequences,  are 
admissible  in  a  prosecution  for  murder.  The 
State  V.  Fbrter,  34  Iowa,  181. 

e.  Examination  of  toitnesses :  their  righte  and 

privileges, 

606.  Self-crimination.  The  following  ques- 
tion was  propounded  to  a  witness  before  the 
grand  jury :  "  Do  you  know  of  any  person,  other 
than  yourself,  being  engaged  in  gaming  at  any 
time  within  two  years  in  the  county  of  Musca- 
tine ?"  Held,  that  the  witness  could  not  refuse 
to  answer,  on  the  ground  that  it  would  have  a 
tendency  to  implicate  himself.  Richman  v.  Th^ 
State,  2  G.  Gr.  582. 

607. A  witness  cannot  be   justified  in 

refusing  to  answer  questions  which  cannot,  from 
their  nature,  tend  to  criminate  him,  and  of  such 
a  question  he  cannot  be  the  judge.  Ibid, 

608.  Where,  from  the  nature  of  the  ques- 
tion, the  answer  would  inevitably  criminate  the 
witness,  he  is  sole  judge,  and  may  answer  or 
refuse  to  answer  the  question.  Ibid, 

609.  Self-crimination,  \yhere,  on  the  trial 
of  a  party  charged  with  stealing  a  horse,  a  wit- 
ness states  that  he  is  possessed  of  the  signs 
and  tokens  by  which  horse  thieves  are  known 
and  recognized  by  each  other,  it  is  not  error  for 
the  court  to  refuse  to  compel  the  witness  to  dis- 
close the  said  signs  and  tokens.  The  State  of 
Iowa  V.  Wilson,  8  Iowa,  407. 

610.  Oross-ezamination  of  witnesses.  The 
cross-examination  must  be  confined  to  the  facts 
and  circumstances  connected  with  the  matters 
stated  in  the  direct  examination.  Cokely  v.  The 
State  of  Iowa,  4  Iowa,  477. 

611.  Ck>llateral  facts.  When  a  question  is 
put  to  the  witness,  which  is  collateral  and  irrele- 
vant  to  the  issue,  his  answer  cannot  be  contra- 
dicted by  the  party  who  asked  the  question, 
but  is  conclusive.  Ibid, 

612.  Particular  case.  On  the  trial  of  an 
indictment  for  an  assault,  it  was  shown  by  the 
testimony  of  one  witness,  the  person  assaulted, 
that  he  went  with  and  at  the  request  of  the 
constable,  to  the  house  of  the  defendant,  to  levy 
an  execution  on  his  property.  They  went  to  the 
stable,  and  the  constable  opened  the  door,  went 
in,  and  levied  on  two  mules ;  that  the  witness 
went  into  the  stable  with  him ;  and  that  while 
there  the  assault  was  committed.  The  defend- 
ant, on  cross  examination,  asked  witness 
whether,  when  the  constable  attempted  to  take 
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the  males  from  the  stable,  the  defendant  did 
not  claim  that  they  were  his  plow  team,  and  as 
such  were  exempt  from  execution,  and  whether 
he  did  not  offer  to  the  constable  other  property 
to  levy  upon,  sufficient  to  satisfy  the  execution? 
The  court  properly  excluded  the  evidence  from 
the  jury.  The  witness  was  further  asked,  on 
cross-examination,  whether  tlie  wife  of  the 
defendant  did  not  request  the  constable  not  to 
levy  on  the  mules,  but  to  levy  on  other  property, 
which  the  witness  answered,  stating  that  the 
wife  opposed  the  levy  on  the  mules,  but  did  not 
tell  them  they  might  levy  on  other  property, 
and  made  no  request  to  that  effect.  The  defend- 
ant then  introduced  his  wife  as  a  witness,  and 
offered  to  prove  by  her  that  she  had  made  such 
a  request,  but  the  court  properly  refused  to 
permit  the  evidence  to  go  to  the  jury.  Witness 
was  also  asked,  on  cross  examination,  whether 
or  not  he  struck  the  wife  of  the  defendant,  and 
used  abusive  language  to  her ;  the  court  properly 
refused  to  permit  his  answer  to  be  contradicted 
by  the  evidence  of  the  wife.  Ibid. 

613.  Question:  immateriality  o:.  In  a  prose- 
cution for  selling  intoxicating  liquors,  the 
defendant  asked  the  prosecuting  witness,  on 
cross-examination,  the  following  question : 
"  State  whether  you  went  to  the  defendant, 
when  you  bought  the  bottle  of  liquor,  to  which 
you  testify  in  your' examination  in  chief ,  for 
the  purpose  of  procuring  evidence  against  him 
for  selling  intoxicating  liquors  ?  "  An  objection 
to  the  question  was  properly  sustained.  Devine 
V.  Slate  of  Iowa,  4  Iowa,  433. 

614.  IrresponsiTe  answers.  Where  wit- 
nesses, on  tbe  taking  of  their  depositions,  are 
interrogated  as  to  their  means  of  knowledge  of 
the  reputation  of  a  party  for  truth  and  veracity, 
and,  instead  of  answering  as  to  their  means  of 
knowledge,  proceeded  to  speak  of  the  character 
of  the  associates  of  the  party  assailed  and  his 
general  moral  character,  the  answers  are  not 
responsive,  and  may  be  suppressed.  State  of 
Iowa  V.  Nash  <&  Redout,  7  Iowa,  347.  "^ 

616.  W^itnesses  introduced  for  the  pur- 
pose of  impeaching  another  witness  may,  if 
they  give  any  other  material  testimony,  be 
impeached.  Staieoflowa  v.  ^mn-*,  14  Iowa,  180. 

616.  When  question  not  leading.  On  the 
trial  of  an  indictment  for  a  nuisance,  a  witness 
was  asked  by  the  prosecution :  "  What  have  you 
seen  by  the  way  of  intoxicating  liquors  being 


sold  between  the  first  of  July,  1860,  and  the 
fifteenth  of  April,  1861,  in  that  building?"  It 
was  held,  that  the  question  was  not  objection- 
able as  leading.  State  of  Iowa  v.  SehiUing^  14 
Iowa,  456. 

617.  Bzamination:  State  not  restzicted  to 
minutes  of  testimony  attached  to  indictment. 
Held,  per  Lowe  and  Ck)LB,  J  J.,  that,  under 
sections  4785  and  4786  of  the  Revision  of  1860, 
the  State  is  not,  on  the  trial  of  a  criminal  case, 
in  the  examination  of  a  witness  whose  name  is 
indorsed  on  the  indictment,  restricted  to  the  testi- 
mony given  by  him  before  the  grand  jury.  If  the 
name  of  the  witness  is  indorsed  on  the  indict- 
ment, and  the  minutes  of  his  testimony  are 
properly  presented  and  filed,  he  may  be  exam- 
ined as  to  any  and  all  matters,  within  his  knowl- 
edge, touching  or  bearing  upon  the  defendant's 
guilt  or  innocence.  Per  Wright,  Ch.  J.,  not  con- 
curring, that  a  witness  whose  name  is  indorsed 
on  an  indictment  should  not,  without  notice  to 
the  defendant,  as  in  the  case  of  a  new  witness, 
be  permitted  to  testify  as  to  new  and  substan- 
tive facts,  material  and  necessary  to  the  convic- 
tion of  the  defendant,  and  not  presented  in  the 
report  of  his  evidence  to  the  grand  j  ury.  State 
of  louxi  V.  Bowers,  17  Iowa,  46.  Followed  in 
The  State  v.  Ostra/ider,  18  Ibid.  435 ;  T/ie  State 
V.  MeCo^,  20  Ibid.  262. 

618.  Impeachment:  declarations  of  witness. 
In  a  criminal  case  it  is  not  competent  to  prove 
what  the  prosecuting  witness  had  said  upon  the 
subject-matter  of  her  testimony,  except  for  the 
purpose  of  impeaching  her,  and  when  the  evi- 
dence is  offered  for  this  purpose,  the  way  must 
be  prepared  by  asking  her  the  necessary  ques- 
tions while  on  the  stand  ;  nor  is  it  competent  to 
show  what  she  had  sworn  to.  The  State  of 
Iowa  V.  Ruhl,  8  Iowa,  447. 

619.  Minutes  of  evidence  before  grand 
Jury  The  minutes  of  a  witness'  evidence  be- 
fore the  grand  jury  cannot  be  introduced  on 
the  trial,  for  the  purpose  of  impeaching  him, 
without  giving  him  an  opportunity  to  deny 
their  correctness  or  state  what  he  did  testify 
to  before  the  grand  jury.  When  it  is  claimed 
that  there  is  a  conflict  between  the  evidence  of 
a  witness  before  the  grand  jury  and  his  evi- 
dence before  a  traverse  jury,  his  attention  must 
be  drawn  to  his  former  testimony,  and  the  foun- 
dation for  his  impeachment  laid  in  the  usual 
and  regular  manner.'  The  StcUe  of  Iowa  v. 
Ostrander,  18  Iowa,  435. 
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620.  Witness  cannot  be  asked  if  he  was 
not  impeached  on  another  triaL  It  is  im- 
proper to  aek  a  witness  on  cross-examination 
if,  on  the  trial  of  another  cause,  he  was  not  suc- 
cessfully impeached.  The  State  of  Iowa  v. 
Wooderd,  20  Iowa,  641. 

621.  Facts  admitted  in  affidavit  for  oontinu- 
ance  cannot  be  impeached.  If  the  State,  in  order 
to  avoid  a  continuance  asked  for  by  the  defendant 
in  a  criminal  case,  on  account  of  Mie  absence  of 
a  witness,  admits  that  the  absent  witness  would, 
if  present,  swear  to  the  facts  stated  in  the 
affidavit  for  continuance,  such  statements 
assume  the  character  of  the  witnem'  evidence, 
and  cannot  be  impeached  by  showing  that  he 
has  made  statements  out  of  court  different  from 
those  .in  tie  affidavit.  The  States  of  Iowa  v. 
Micliad  Shannehan,  22  Iowa,  435. 

622.  Impeaching  evidence  :  time  of  wiHtig 
ol^eotion.  Semble,  that  where,  in  a  criminal 
prosecution,  certain  witnesses  for  the  State  are 
Bought  to  be  impeached  by  witnesses  introduced 
by  the  defendant,  by  attacking  their  general 
character,  witnesses  may  in  turn  be  introduced 
by  the  State  to  impeach  the  impeaching  wit- 
nt'sses  of  the  defense.  At  all  events,  the 
objection  to  the  admissibility  of  such  evidence 
should  be  made  at  the  time  it  is  offered,  and 
cannot  be  urged  after  the  evidence  has  been 
permitted  to  come  in.  The  State  of  Iowa  v. 
Moore,  25  Iowa,  128. 

623.  Mere  brevity  of  the  minutes  ol  evi- 
dence taken  before  the  grand  Jury  will  not  pre- 
vent the  witnesses  from  testifying  as  to  the  sub- 
ject-matter and  facts  embraced  within  it.  TIi4i 
State  of  Iowa  v.  Van  Vleet,  23  Iowa,  27. 

624.  Bflinutes  of  evidence  taken  before  ex- 
amining magistrate.  The  minutes  of  testimony 
taken  by  the  justice  upon  the  preliminary  exam- 
ination, as  prescribed  in  section  4593  of  the 
Revision  of  1860,  are  not  conclusive  when  intro. 
duced  by  the  defendant,  on  his  trial  in  the 
district  court,  as  to  what  the  witnesses  testified 
to  upon  such  examination.  The  State  of  Iowa  v. 
HuU,  26  Iowa,  292. 

626.  Minutes  of  testimonyof  a  witness,  tak^ 
down  by  the  magistrate  in  the  preliminary  ex- 
amination before  him,  are  not  admissible  against 
the  defendant  on  trial.  Nor  are  such  minutes 
admissible  for  the  purpose  of  impeaching  the 
^witness,  by  showing  that  his  statements  therein 
set  down,  are  different  from  those  made  in  his 
testimony  on  the  trial,  unless  the  proper  foun- 

48 


datiou  has  first  been  laid  by  calling  his  attention 
to  the  matter,  time,  place  and  person  involved 
in  his  former  statements.  The  State  v.  ColUfn^ 
32  Iowa,  36. 

626.  The  declarations  of  one  not  a  party  to 
the  record  are  admissible  for  the  purpose  of 
impeachment  only;  and  before  they  can  be 
shown  for  this  purpose,  the  attention  of  the 
witness  must  have  been  called  to  the  time,  place 
and  circumstances  of  the  supposed  contradic- 
tion.    The  State  v.  Hamilton,  32  Iowa,  572. 

627.  When  leading  questions  may  be  permits 
ted.  In  the  exercise  of  a  sound  discretion,  lead- 
ing questions  may  be  permitted  by  the  court ; 
and  unless  it  appears  that  such  discretion  has 
been  abused,  the  action  of  the  court  below  will 
not  be  disturbed  on  appeal.  27ie  State  v.  Bode- 
kee,  34  Iowa,  520. 

628.  Bztent  of  cross-examination.  While  for 
the  purpose  of  eliciting  truth,  great  latitude 
should  be  allowed  in  cross-examination,  its 
extent  rests  somewhat  in  the  sound  discretion 
of  the  court.     The  State  v.  Porter,  34  Iowa,  131. 

629.  Where,  in  a  prosecution  for  murder  in 
which  the  defense  of  insanity  was  set  up,  a  wit- 
ness stated,  in  answer  to  a  question  by  defend- 
ant's counsel,  that  defendant  "  never  was  just 
right,"  it  was  Juld  proper  for  the  State  to  ask 
the  witness  whether,  in  his  opinion,  the  defend- 
ant was  not  intelligent  enough  to  know  right 
from  wrong.  Ibid. 

• 

/.  Notice  of  introduction  of  witneeees. 

630.  Notice  of  introduction  of  witness.  The 
defendant  in  a  criminal  cause,  who  has  accepted 
service  of  a  notice  that  a  witness  not  named 
on  the  indictment  will  be  introduced  on  the  trial, 
and  who  has  agreed  to  treat  such  notice  as  per- 
sonally served,  cannot  object  that  it  was  not 
signed  by  the  district  attorney.  The  State  of 
Iowa  V.  Watroue,  13  Iowa,  489. 

631.  Service  of  notice.  It  is  sufficient  if  the 
notice  is  served  on  the  defendant  personally, 
and  tthe  affidavit  of  the  person  making  the  ser- 
vice is  sufficient  evidence  thereof.  The  State 
of  Iowa  Y.  Oetrander,  18  Iowa,  435. 

g.  Acte  and  declarations. 

632.  Declarations  of  prosecutrix.  On  the 
trial  of  an  indictment  for  the  defilement  of  a 
female,  with  force,  menace  and  duress,  the  dec- 
larations of  the  female  at  the  time  of  her  travail , 
as  to  who  was  the  father  of  the  child,  and  in 
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Telatlon  to  the  circumstanceB  of  the  sexual  inter- 
course when  the  child  was  begotten,  are  not  com- 
petent evidence,  and  especially  so  when  she  is 
present,  and  testifies  as  a  witness.  The  State 
V.  Hussey,  7  Iowa,  409. 

633.  Deolarations  of  defendant.  On  the  trial 
of  an  indictment  in  which  the  defendant  was 
charged  with  the  murder  of  his  wife,  committed 
by  means  of  strychnine,  the  State  introduced  two 
witnesses,  one  of  whom  testified  to  certain  im- 
proper conduct  between  the  prisoner  and  a 
female  named  F.,  prior  to  the  death  of  the  wife, 
and  on  the  day  of  the  burial :  and  the  other  tes- 
tified that,  after  the  death  of  the  wife,  and  when 
the  prisoner  was  in  jail,  he  asked  him  if  he  did 
not  get  arsenic  to  kill  rats,  and  the  prisoner 
answered  that  he  did ;  that  witness  then  asked 
him  "  where  ? "  to  which  the  prisoner  replied, 
"  It  is  none  of  your  business  ; "  which  evidence 
was  objected  to  by  the  defendant,  but  was  prop- 
erly admitted  by  the  court.  State  v.  HinkU,  6 
Iowa,  380. 

634. general  rule.  Where  evidence  tends 

to  prove  the  issue,  or  forms  a  link  in  the  chain 
of  proof,  however  slight  or  remote  may  be  its 
bearing,  it  is  admissible.  And  when  material 
evidence  as  to  the  knowledge  and  intent  or 
motive  of  a  party,  it  is  always  admissible.  1  bid. 

636.  Declarations  in  the  presence  of  de- 
ceased. All  that  is  said  and  done  in  the  presence 
of  a  party  charged  with  a  criminal  offense,  and 
in  relation  thereto,  is  proper  evidence  to  go  to 
the  jury,  for  the  purpose  of  introducing  and 
explaining  the  conduct  of  the  defendant ;  and 
when  the  party  is  charged  with  murder,  such 
evidence  is  admissible,  whether  or  not  the  de- 
ceased was  then  under  the  apprehension  of 
death.  State  of  Iowa  v.  N^aeh  and  Redouty  7  Iowa, 
847. 

636. conduct  of  defendant.    The  bodily 

or  mental  feelings  of  a  party  charged  with  a 
crime,  when  material  to  be  proved,  may  be 
shown  by  his  appearance  and  conduct  when 
first  charged  with  the  ofiense,  and  are  to  be 
deemed  original  evidence.  Ibid. 

637.  Where,  on  the  trial  of  a  party  charged 
with  murder,  the  State  proved  that,  on  the 
morning  after  the  commission  of  the  alleged 
offense,  the  witness  called  on  the  defendant 
and  told  him  the  police  officers  were  after  him  ; 
and  where  the  State  then  asked  the  witness 
how  the  defendant  appeared  at  the  time,  to 
which  he  answered  that  defendant  turned  white 


and  then  laughed,  which  testimony  was  objected 
to,  but  admitted  by  the  court;  held,  that  the 
evidence  was  properly  admitted.  Ibid. 

638.  Ck>mparative  force  of  declarations  and 
acts.  Every  person  is  presumed  to  contemplate 
the  ordinary  and  natural  consequences  of  his 
own  acts ;  and  declarations  made  at  the  time 
of  the  transaction,  expressive  of  its  character, 
motive  or  object,  are  regarded  as  verbal  acts, 
indicating  a  present  purpose  and  intention,  and 
are,  therefore,  admissible  in  proof,  like  other 
material  facts,  as  part  of  the  res  gestce.  But 
when  the  declaration  and  the  act  are  inconsist- 
ent ;  if  the  act  goes  beyond  the  declaration  or 
contradicts  it,  the  presumption  of  intention  is  to 
be  gathered  from  the  acts  of  the  Darty.  The 
State  V.  SJuUedy,  8  Iowa,  477. 

639.  Subsequent  conversations  not  admiss- 
ible. Where  the  State  introduced  in  evidence 
a  certain  conversation  between  the  defendant 
and  the  witness,  and  the  defendant  proposed  to 
introduce  what  was  said  by  the  defendant  at 
another  time  to  the  same  witness  on  the  same 
subject ;  it  was  held,  that  the  second  conversa- 
tion was  inadmissible.  TJie  State  of  lovia  v. 
Mcpherson,  9  Iowa,  58. 

640.  Declarations  of  deceased  admissible  for 
the  purpose  of  showing  conduct  of  prisoner. 
In  the  trial  of  an  issue  on  an  indictment  for 
murder,  the  State  offered  the  declarations  of 
the  deceased,  before  death,  made  in. the  pres- 
ence of  the  accused,  without  first  laying  the 
foundation  for  their  admission  as  dying  dec- 
larations. It  was  held  that  they  were  admiss- 
ible for  the  purpose  of  showing  the  conduct  and 
demeanor  of  the  defendant  when  accused  by 
the  deceased.  State  of  Iowa  v.  Na^h,  10  Iowa,  81; 
The  State  of  Iowa  v.  OUlick,  7  Ibid.  287 ;  The 
State  V.  Hinkle,  0  Ibid.  380. 

641.  Admissions  of  prosecuting  witness.  In 
the  trial  of  an  indictment  for  malicious  mis- 
chief, committed  upon  property  owned  by  one 
M.,  it  was  h£ld  that  evidence  showing  that  said 
M.  admitted  that  the  property  belonged  to  one 
of  the  defendants^  when  not  offered  for  the  pur- 
pose of  contradicting  said  M.  or  in  connection 
with  evidence  showing  that  defendants  had 
knowledge  of  such  admission,  was  immaterial 
and  inadmissible.  Tits  State  of  Iowa  v.  De 
Long  et  al.,  12  Iowa,  453. 

642.  Admissions  gathered  from  part  of  a 
conversation.  If,  in  a  conversation  but  a  part 
of  which  was  heard  by  a  witness,  the  prisoner 
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admits  the  commission  of  a  crime,  the  evidence 
of  such  conversation  is  admissible,  and  its 
weight  will  be  determined  by  the  jury.  And 
when  the  crime  is  of  such  a  character  that  there 
can  be  no  pretense  of  justification,  and  the  ad- 
mission is  well  identified  in  the  portion  which 
was  heard,  the  jury  should  not  be  instructed 
that  it  is  entitled  to  but  little  weight.  State  of 
Iowa  V.  Elliott,  16  Iowa,  72. 

643.  The  rule  that  when  a  part  of  a  conver- 
sation has  been  introduced  the  other  party  may 
insist  upon  having  the  whole  of  it.  relating  to 
the  same  subject,  does  not  apply  where  a  party 
seeks  to  introduce  his  own  statements  in  evi- 
dence for  himself,  for  the  reason  that  the  por- 
tion of  a  conversation  in  which  they  were  made 
has  been  stated  by  his  own  witness,  at  his  own 
instance,  but  without  objection  from  the  other 
party.  Ibid. 

644.  When  oondtict  of  oo-defendant  is  ad- 
missible. On  the  trial  of  a  defendant  jointly 
indicted  with  'another  for  larceny,  evidence 
showing  that,  after  the  arrest,  his  co-defendant 
conducted  a  witness  to  the  place  where  the 
stolen  property  was  deposited,  is  admissible  to 
show  when  and  where  the  stolen  property  was 
found,  without  first  showing  a  conspiracy  or 
joint  purpose  on  the  part  of  the  defendant  to 
steal  such  property.  8ta^e  of  Iowa  v.  Bowers, 
17  Iowa,  46. 

646. oonTenationB.    On  such  trial,  it  is 

competent  to  show  what  was  said  by  one  of  the 
defendants  in  the  presence  of  the  one  on  trial, 
although  he  remains  silent  and  does  not,  by 
any  word  or  act,  assent  to  its  correctness.  The 
weight  of  such  evidence  is  determined  by  the 
jury  from  the  circumstances  of  the  case.  Ibid. 

646.  Declarations  of  female  assaulted  with 
intent  to  commit  rape.  The  subsequent  declsr 
rations  of  the  party  injured  are  not  admissible 
as  evidence  for  the  defendant,  on  the  trial  of  an 
indictment  for  an  assault  with  intent  to  commit 
a  rape.  If  offered  for  the  purpose  of  contradict- 
ing the  prosecuting  witness,  the  proper  founda- 
tion must  first  be  laid  by  calling  her  attention 
to  the  alleged  declarations.  ^a>te  of  Iowa  v. 
EmeigK  18  Iowa,  122. 

64T.  Admission  of  confederates.  Admissions 
made  after  the  commission  of  an  offense,  by  a 
confederate  in  the  crime,  disclosing  the  names  of 
those  associated  with  him  in  the  commission 
thereof  and  the  manner  of  its  commission,  are 
admissible  against  such   confederates,  though 


not  present  when  they  were  made,  when  it  is 
shown  that  the  latter  have  made  confidential 
statements,  which  could  be  true  only  upon  the 
theory  that  the  admissions  offered  were  true 
State  of  Iov>a  v.  Kniglit,  19  Iowa,  94. 

648.  Declarations  of  confederates.  Where 
two  or  more  persons  combine  to  do  an  unlawful 
act,  the  acts  and  declarations  of  each,  made  and 
done  with  reference  to  the  common  purpose, 
implicate  all  alike.  E  icli  is  guilty,  and  may  be 
punished  as  a  principal.  The  State  of  Iowa  v. 
Myers,  19  Iowa,  517. 

649.  Admiasions  of  defendant  The  body  of 
the  crime  being  established  by  other  evidence, 
it  was  not  erroneous  for  the  court  to  instruct 
the  jury  that  if  statements  made  by  the  prisoner, 
which  were  in  evidence,  could  not  be  reconciled 
upon  any  other  reasonable  hypothesis  than  that 
of  his  guilt,  that  such  evidence  might  warrant  a 
conviction.  TJu  State  of  Iowa  v.  Rorabacker, 
19  Iowa,  155. 

660.  Threats  made  by  defendants  charged 
with  the  commission  of  crime,  after  the  com- 
mencement of  the  prosecution,  may,  in  some 
cases,  be  considered  by  the  jury  as  indicating 
the  disposition  of  the  accused  with  reference 
to  the  offense  charged.  Ibid. 

651.  Silence  of  defendant.  It  is  competent, 
on  the  trial  of  a  criminal  cause,  to  show  that  the 
defendant,  when  arrested,  was  charged  with 
the  commission  of  the  offense  charged,  and  that 
he  was  silent.  While  this  character  of  proof  is 
often  entitled  to  but  little  weight,  its  weight 
must  be  determined  by  the  jury.  Tlie  State  of 
Iowa  V.  Pratt,  20  Iowa,  267. 

662.  Declarations  a  part  of  the  res  gestss.  In 
a  prosecution  for  murder,  a  witness  on  the  part 
of  the  State,  testified  that,  on  approaching  the 
house  of  the  deceased,  he  saw  the  prisoner  at  the 
door  brandishing  a  chair  and  calling  for  som<) 
one  to  "  come  on."  He  further  testified  that,  on 
entering  the  house,  the  deceased  jumped  from 
the  chair  in  which  he  was  sitting  and  exclaimed, 
"  Now,  we'll  see  whether  I  am  to  be  knocl^d 
down  with  a  chair  in  my  own  house."  Hdd, 
that  evideiyce  of  such  declarations  was  admissible 
as  forming  a  part  of  the  res  gesta.  77ie  State  v. 
Porter,  34  Iowa,  131. 

663.  Statements  of  deceased.  In  a  prosecu- 
tion for  murder,  committed  while  the  deceased 
and  the  prisoner  were  journeying  together, 
evidence  of  the  statements  of  the  deceased 
while  engaged  in  the  journey,  as  to  where  they 
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came  from  and  where  ihej  were  going,  tUougli 
,    not  made  in  the  presence  of  the  prisoner,  is 
admissible  as  a  part  of  the  res  gesta.    State  v. 
Vincenty  24  Iowa,  570. 

664.  DeolaratioDB  of  deceased.  In  a  prose- 
cution for  murder,  in  which  one  theory  of  the 
defense  was,  that  the  body  found  was  not  that 
of  the  person  with  the  murder  of  whom  the 
prisoner  stood  charged,  evidence  that  such  per- 
son, before  he  left  home,  informed  the  witness 
that  he  intended  soon  to  leave  and  never  make 
himself  known  to,  or  be  heard  from  by,  his 
family,  was  held  inadmissible.  Ibid. 

666.  Supporting  testimony.  Whero  the 
credibility  of  a  witness  is  sought  to  be 
Impeached  by  proof  of  his  having  made  or  testi- 
fied to  elsewhere,  statements  different  from  and 
conflicting  with  his  testimony,  evidence  that  he 
made  statements  long  before  the  trial  corres- 
ponding with  his  testimony  is  not  admissible 
for  the  purpose  of  supporting  him.  Ibid. 

666. ezceptioDfltotherule.  But  if  a  wit- 
ness is  charged  with  a  design  to  misrepresent, 
on  account  of  his  changed  relation  to  the  parties 
or  cause,  evidence  that  he  made  like  state- 
ments before  such  change  of  relations,  is  admis- 
sible. So,  if  it  is  attempted  to  be  shown  that 
his  evidence  is  a  recent  fabrication,  or  where 
long  silence  concerning  an  injury  is  construed 
against  the  injufed  party,  it  may  be  shown  that 
he  made  similar  statements  soon  after  the  trans- 
action in  question.  Ibid. 

667.  Marriage  may  be  establiBhed  by  admis- 
sionB.  In  a  prosecutiqn  for  adultery,  the  prior 
admissions  of  the  defendant  are  admissible  for 
the  purpose  of  proving  marriage.  The  State  v. 
Sandern,  30  Iowa,  582. 

h.  Dying  declarations. 

668.  Deolarations  in  extremis.  The  dying 
declarations  of  the  deceased  are  admissible  in 
evidence  as  a  part  of  the  res  gesta,  and  analogous 
to  the  cases  in  which  hearsay  evidence  is  admis- 
sible. State  oflovM  v.  Nash  and  Red<mt,  7  Iowa, 


847. 
669. 


oonstitutional  law.    The  admission 


in  evidence  of  the  dying  declarations  of  the 
deceased,  in  cases  of  murder,  is  not  a  violation 
of  section  10,  article  1  of  the  Constitution  of  the 
State  of  Iowa,  nor  of  the  Constitution  of  the 
United  States.  Ibid. 

660.  lapse  of  time  and  revival  of  de- 
clarant.   The  length  of  time  that  elapses  be- 


tween the  declarations  and  the  death  of  the 
deceased  furnishes  no  rule  for  the  admission  or 
rejection  of  the  evidence  as  dying  declarations  ; 
nor  will  a  declaration,  which  is  competent  evi- 
dence when  made,  be  rendered  incompetent  by 
a  subsequent  revival  of  strength  in  the  dying 
person.  Ibid, 

661. seziie  of  death.  Dying  declara- 
tions, to  show  the  commission  of  the  offense, 
and  the  person  by  whom  the  mortal  injury  was 
inflicted,  can  only  be  given  in  evidence  where 
they  are  made  under  a  sense  of  impending 
death  ;  but,  to  render  them  admissible,  it  is  not 
necessary  to  prove,  by  expressions  of  the  de- 
ceased, that  he  was  apprehensive  of  immediate 
death  nor  that  he  was  in  articulo  mortis.   Ibid. 

662. how   semie    of   death   iu    shown. 

That  the  deceased,  at  the  time  of  making  the 
declarations  offered  in  evidence,  was  under  a 
sense  of  impending  death,  may  be  shown  by 
the  express  language  of  the  declarant,  or  may 
be  inferred  from  his  evident  danger,  or  from  the 
opinions  of  medical  or  other  attendants,  or  from 
his  conduct,  or  other  circumstances  of  the  case. 
Ibid. 

663. credit  o£    The  dying  declarations 

of  a  person  who  has  been  killed,  made  with 
regard  to  the  circumstances  that  caused  hia 
death,  are  to  be  received  with  the  same  degree 
of  credit  as  other  testimony ;  and  the  jury  are  to 
judge  of  their  weight  as  of  all  other  evidence 
IHd. 

664. general  rules.    Before  declarations 

can  be  admitted  in  evidence,  as  dying  declara- 
tions of  the  deceased,  the  deceased  'must  be 
shown  to  have  been  conscious  of  the  peril  of  his 
situation,  and  believed  that  his  death  was  im- 
pending. It  is  sufficient,  however,  if  it  appear, 
in  any  mode,  that  the  declarations  were  made 
under  a  sense  of  impending  danger,  as  from 
the  nature  of  the  wound  or  the  conduct  of  the 
deceased,  or  other  circumstances  of  the  case, 
an(f  it  is  not  necessary  that  the  deceased  should 
have  expressed  any  apprehension  of  danger. 
The  State  of  Iowa  v.  Gfilliek,  7  Iowa,  287. 

666,  Particular  caae.  Where,  on  the  trial  of 
an  indictment  for  murder,  charging  the  defend- 
ant with  the  murder  of  his  wife,  a  witness  tes- 
stified  as  follows:  "  That  hearing  the  report  of 
a  pistol,  and  understanding  that  a  woman  was 
shot,  he  went  into  the  house,  and  saw  the  du 
ceased  lying  on  the  floor  and  the  defendant 
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standinfi^  over  lier;  it  was  not  a  minute  after 
the  report  of  the  pistol ;  the  deceased  was  con- 
scious; she  appeared  to  be  frightened,  and 
said :  '  Take  him  away,  he  has  murdered  me  ;' 
the  defendant  said  to  her  tliat  he  was  sorry, 
and  appeared  to  want  to  help  her ;  the  deceased 
was  shot  through  the  body ;  the  witness  looked 
around  for  the  weapon  with  which  the  deceased 
was  sliot,  and  found  a  pistol  under  the  bed  that 
had  been  freshly  fired  off ;  the  deceased  said : 
'  That's  what  did  it ;'  she  was  shot  through  the 
cavity  of  the  chest  and  through  the  liver,  and 
the  wound  was  necessarily  mortal ;  she  fre- 
quently called  for  some  one  to  go  for  the  priest ; 
the  defendant  seemed  to  wish  to  raise  or  assist 
her ;  he  appeared  to  be  in  a  state  of  bewilder- 
ment, and  made  no  attempt  to  escape,  but  when 
the  officers  came  to  take  him  away,  he  requested 
to  stay ;  when  the  deceased  said  that  he  had 
murdered  her,  he  said :  '  Mary,  I  am  sorry  for 
it.' "  Held,  That  the  evidence  was  admissible, 
mad6  in  the  presence  of  defendant  for  the  pur- 
pose of  showing  his  conduct.  Ihid. 

666.  Bvidenoe  of  declarations  in  extremis. 
When  declarations  in  extrtmU  are  reduced  to 
writing,  and  signed  by  the  person  making 
them,  the  writing,  if  in  existence,  must  be 
produced  as  evidence  of  such  declarations ; 
but,  when  the  writing  contained  only  the  oral 
statements  of  the  party  making  the  declara- 
tions, parol  evidence  of  such  statement  may  be 
received  after  the  absence  of  the  writing  is 
accounted  for.  And  when  declarations  in  ex- 
tremis are  made  at  different  times,  one  of  which 
is  reduced  to  writing,  and  they  cover  different 
grounds  and  refer  to  different  matters,  both  may 
be  admitted  in  evidence.  The  State  of  Iowa  v. 
Ticeedy,  11  Iowa,  350. 

667.  That  the  deceased  did  not  give  a  com- 
plete narrative  of  all  that  occurred,  or  might 
be  very  legitimately  supposed  to  have  occurred, 
constitutes  no  objection  to  the  competency  or 
sufficiency  of  dying  declarations,  if  it  fairly 
appears  that  he  said  all  he  desired  to  say,  and 
fully  completed  his  declarations.  State  of  lotoa 
V.  NettM>U8h,20  Iowa,  257. 

•  See  title.  Evidence. 

d.  Etidenee  of  experts. 

668.  Means  of  knowledge.  The  means  of 
knowledge  of  an  expert  are  proper  to  be  oon- 

.  sidered  by  the  jury,  and  they  should  give  or 
withhold  credence  in  the  opinion  given,  as  they 


may  believe  the  expert  qualified  to  speak  more 
or  less  intelligibly  and  understandingly.  State 
of  lotoa  V.  Hinkle,  6  Iowa,  880. 

669.  Particular  case.  Two  physicians  were 
called,  on  the  trial  of  an  indictment  for  murder, 
as  experts,  to  testify  as  to  the  tests  applied  in 
the  chemical  analysis  made  of  the  contents  of 
the  stomach  of  the  deceased,  and  of  the  tests 
usually  applied  for  detecting  the  existence  of 
poison  in  such  cases.  One  of  them  stated 
that  he  was  not  a  professional  chemist,  but 
understood  some  of  the  practical  detaiU  of 
chemistry,  that  portion,  at  least,  which  per- 
tained to  his  profession ;  that  he  had  no  prac- 
tical experience  in  the  analysis  of  poisons  until, 
in  connection  with  F.,  he  analyzed  the  con- 
tents of  the  stomach  of  the  deceased ;  that 
since  that  time,  he  had  conducted  experiments 
on  a  small  scale ;  and  that  he  was  previously 
acquainted  with  the  means  of  detecting  poisons, 
and  had  since  had  some  experience  in  that  way. 
The  other  testified  that  he  was  not  a  practical 
chemist ;  that  he  did  not  follow  the  science  as  a 
profession  ;  that  he  understood  the  chemical 
tests  by  which  the  presence  of  strychnine  could 
be  detected ;  that  he  professed  to  understand 
the  principles  of  chemistry  as  taught  in  the 
books  on  that  science;  that  he  never  experi- 
mented with  a  view  to  the  detection  of  strych- 
nine by  chemical  tests  ;  that  he  had  seen 
experiments  by  professors  of  chemistry;  and 
that  there  was  one  test  much  relied  on,  the  trial 
of  which  he  had  witnessed.  The  witnesses 
were  objected  to  by  the  defendant  as  incompe- 
tent, for  want  of  the  requisite  professional  skill, 
which  objection  was  properly  overruled,  and  the 
witnesses  Tield  to  be  competent.  Ibid.  Further, 
see  §  503,  et  eeq.,  ante. 

i.  Depositions. 

670.  Depositions  taken  by  defendant  may  be 
read  in  evidence  by  the  State.  Where  depo- 
sitions are  taken  by  the  procurement  and  for 
the  benefit  of  a  prisoner,  and  are  not  read  to  the 
jury  by  his  counsel,  they  may  be  read  by  coun- 
sel for  the  State  if  they  were  filed  and  properly 
in  the  custody  of  the  court.  Nash  v.  The  State, 
3  G.  Gr.  286. 

See  title,  Depositions. 

j.  Demurrer  to  evidence. 

671.  Demurrer  to  evidence:  effect  of.  If 
evidence  is  demurred  to,  or  otherwise  taken  from 
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the  jury  for  the  decision  of  the  court,  all  the 
facts  which  it  had  a  tendency  to  prove  must  be 
regarded  as  admitted  by  the  objecting  party ; 
and  the  court  will  then  decide  upon  the  legal 
effect  only  of  facts  thus  established,  proved,  ad- 
mitted or  inferred,  and  not  upon  the  sufficiency 
of  proof  to  establish  those  facts.  Franks  v.  State 
ofloioa,  1  G.  Gr.  541. 

See  title.  Demurrer  to  Evidence. 

k.  Confessions. 

672.  Oonfessions.  Extrajudicial  confessions 
sustained  by  the  evidence  of  but  one  witness,  in 
the  absence  of  supporting  circumstances,  should 
be  received  with  great  caution.  JSta^te  ofloica  v. 
Wilson,  8  Iowa,  407. 

673.  When  threats  will  not  exclude  confes* 
sion.  Threats  made  on  the  day  preceding  an 
alleged  confession,  by  a  person  who  was  not 
present  when  the  confession  was  made,  espe- 
cially when  such  threats  were  rebuked  in  the 
presence  of  the  prisoner  by  a  magistrate  and 
others,  did  not  render  the  alleged  confession 
inadmissible  as  evidence  against  the  prisoner. 
The  State  of  Iowa  v.  Ostrander,  18  Iowa,  435. 

674.  Under  section  4806  of  the  Revision  of 
1860,  a  confession  made  out  of  court  will  not 
warrant  a  conviction,  unless  there  is  other  proof 
that  the  offense  charged  has  in  fact  been  com- 
mitted. The  State  of  Iowa  v.  Turner,  19  Iowa, 
144. 

676.  The  confession  of  a  prisoner  will  be 
received,  if  not  extorted  by  a  threat  of  criminal 
prosecution ;  a  threat  to  sue  for  the  property 
stolen  will  not  exclude  the  proof  of  confession. 
Croppei'  y.The  United  States,  Mor.  259. 

I.  Corptis  delicti, 

676.  While,  in  a  criminal  prosecution,  the 
corpus  delicti  must  be  established  by  clear  and 
distinct  proof,  beyond  a  reasonable  doubt,  it  is 
not  necessary  that  such  proof  should  be  direct 
and  positive.     2'hs  State  v.  Keeler,  28  Iowa,  551. 

m.  Evidence  of  cJuiracter. 

677.  ZSvidence  of  particular  acta  inadmissi- 
ble. In  a  criminal  case,  the  defendant  offered 
a  witness,  who  proved  the  general  good  character 
of  the  defendant,  as  a  good,  quiet  and  peaceable 
citizen.  The  State  was  permitted,  on  cross- 
examination,  to  ask  the  witness  if  he  knew  of 
instances  in  which  the  prisoner  had  been  engaged 
in  difficulties  with  individuals,  to  which  ques- 


tion the  defendant  objected.  The  State  was 
permitted  to  show,  by  the  witness,  instances  of 
difficulties  by  the  prisoner  with  others.  It  was 
held  that  the  court  erred  in  permitting  the  evi- 
dence to  go  to  the  jury.  Gordon  v.  ?%«  State  of 
Iowa,  3  Iowa,  410. 

678.  General  good  character.  General  good 
character  may  be  shown  to  rebut  the  presump- 
tion of  guilt  arising  from  circumstantial  testi- 
mony, but  it  does  not  constitute  a  defense.  The 
State  of  lotca  v.  Turner,  19  Iowa,  144. 

n.  Corroboration  of  accomplices. 

679.  Accomplice:  evidence  oL  An  accom- 
plice should  not  be  admitted  as  a  witness  without 
a  previous  order  from  the  court,  made  on  an 
application  showing  that  there  is  no  other  person 
by  whom  the  offense  can  be  proved ;  that  the 
witness  is  not  more  guilty  than  the  person  on 
trial,  and  that  his  testimony  can  be  substantially 
corroborated.    Ray  v.  The  State,  1  G.  Gr.  816. 

580. Though  a  pnrticeps  criminis  is  not  • 

an  incompetent  witness,  the  court  should  instruct 
the  jury  not  to  convict  of  felony  on  his  uncor- 
roborated testimony.  Such  corroboration  should 
be  in  facts,  tending  to  establish  the  guilt  of  the 
accused.  Ibid. 

681.  Bvidenoe  of  one  aocompUoe  no  corrob- 
oration of  another.  The  testimony  of  one 
accomplice  is  not  sufficient  to  corroborate  the 
testimony  of  another.  A  prisoner  should  not  be 
found  guilty  upon  the  testimony  of  two  accom- 
plices, unless  confirmed  by  some  other  testimony. 
Johnson  v.  I7ie  State,  4  G.  Gr.  65. 

682. The    testimony  of    an    accomplice 

must  be  corroborated  by  evidence  tending  to 
connect  the  defendant  with  the  commission  of 
the  offense  charged.  Upton  v.  State  of  Iowa,  5 
Iowa,  465. 

683. particular  case.     On  the  trial  of  an 

indictment  for  aiding  to  conceal  stolen  property, 
the  only  evidence  tending  to  connect  the  defend- 
ant with  the  commission  of  the  offense  was  the 
evidence  of  a  confessed  accomplice,  showing  that, 
after  he  and  another  accomplice  had  stolen  two 
horses,  they  went  to  the  defendant's  house  in 
the  morning,  and  there  breakfasted ;  then  laid 
down  and  slept  awhile ;  that  the  defendant  pro- 
cured a  saddle  for  the  witness;  that,  in  his 
conversation  with  him,  he  exhibited  a  knowl- 
edge of  the  terms  used  by  horse  thieves,  and 
understood  only  by  themselves ;  and  that  while 
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he  was  in  the  defendant's  house,  he  was  advised 
that  the  locality  was  a  dangerous  and  unsafe 
one,  and  that  they  should  remove  as  soon  as 
possible,  but  such  advice  was  not  given  by  the 
defendant.  It  was  held  that  the  evidence  was 
insufficient  to  convict  the  defendant.  Ibid, 

684. The  corroborative  evidence  contem- 
plated by  section  2998  of  the  Code  of  1851  is 
such  as  tends  to  connect  the  defendant  with 
the  commission  of  the  offense  of  which  he  is 
accused.  Evidence  tending  only  to  show  that 
an  offense  has  been  committed,  and  the  manner 
and  circumstances  of  the  commission,  is  not 
sufficient.  The  State  of  Iowa  v.  WUIU,  9  Iowa, 
582. 

686. poMasaion  of  coin.    The  evidence 

of  an  accomplice,  showing  that  he  received  the 
counterfeit  coin  described  in  an  indictment, 
from  the  defendant,  unsupported  by  corrobora- 
ting evidence  connecting  the  defendant  with  the 
coin  described,  is  insufficient  to  sustain  a  verdict 
of  guilty.  The  State  of  Iowa  v.  Pepper,  11 
Iowa,  347. 

586. how    oomplioity    is   established. 

That  a  witness  was  an  accomplice,  in  the  com- 
mission of  the  offense  charged,  is  not  established 
by  the  fact  that  he  was  jointly  indicted  with  the 
defendant  on  trial.  As  to  whether  he  was  an 
acccomplice  in  the  commission  of  the  offense  is 
a  question  for  the  consideration  of  the  jury  in 
passing  upon  the  jcredibility  to  which  his  evi- 
dence is  entitled.  Tlie  State  of  loioa  v.  Schlagel, 
19  Iowa,  169. 

687.  When  the  evidence  of  an  accomplice  is 
corroborated  by  other  evidence  in  any  material 
point,  it  may  be  sufficient  to  convict.  Ibid. 

688. degree  of  corroboration.  The  cor- 
roboration of  the  testimony  of  an  accomplice,  to 
warrant  a  conviction,  under  section  4102  of  the 
Revision  of  18(K),  must  not  merely  relate  to 
the  commission  of  the  offense  or  the  circum- 
stances thereof,  but  must  tend  to  connect  the 
defendant  with  the  commission  of  the  criminal 
act.  Ths  State  of  Iowa  v.  Thornton,  26  Iowa, 
79  ;  The  State  v.  Jforan,  34  Ibid.  453 ;  The  State 
V.  Warren,  84  Ibid.  453. 

689.  An  accomplice  cannot  be  corroborated 
in  his  testimony  against  the  defendant  by  the 
failure  of  the  latter  to  introduce  the  testimony  of 
witnesses  present  at  the  trial,  who,  if  the  testi- 
mony of  the  accomplice  had  been  false,  might 


have  contradicted  him.  The  State  of  Iowa  v. 
HvU,  26  Iowa,  292. 

0,  Rebutting  testimony. 

690.  What  is  rebutting.  That  is  not  rebut- 
ting testimony  which  seeks  by  another  witness, 
after  the  defense  has  closed,  to  sustain  the 
character  of  the  prosecuting  witness,  whose 
testimony  has  been  impeached,  by  showing  that 
the  statements  of  the  prosecutor,  as  he  gave 
them  in  his  examination,  were  in  accordance 
with  the  facts  of  the  case.  The  Stale  of  Iowa.  v. 
Parrieh,  29  Iowa,  284. 

p.  Preevmptions. 

691.  Presumption  of  goUt.  An  indictment 
furnishes  no  presumption  of  guilt  against  a 
prisoner,  when  he  is  upon  his  trial,  but,  so  far  as 
it  regards  all  intermediate  proceedings  between 
the  indictment  and  trial,  it  furnishes  the  very 
strongest  possible  presumption  of  guilt.  Hight 
dk  Hight  v.  The  United  States,  Mor.  407. 

692. general  rule  in  criminal  cases.   The 

rule  is,  that  the  person  charged  is  presumed  to 
be  innocent  until  he  is  proven  guilty.  Tweedy 
V.  State  of  Iowa,  5  Iowa,  438. 

693.  Deadly  weapon :  axe.  If,  in  an  indict- 
ment, it  be  charged  that  an  assault  was  com- 
mitted with  an  "  axe,"  the  inference  is  that  it 
was  a  "  deadly  weapon."  DoUa/rhide  v.  The 
United  States,  Mor.  233. 

694.  Presumption  from  poBseflsion.  To  raise 
a  presumption  of  guilt  of  larceny,  from  the  pos- 
session of  stolen  property,  such  possession  must 
be  shown  to  have  been  a  short  time  after  the 
larceny.     Warren  v.  The  State,  1  G.  Gr.  106. 

696.  Presumption  arising  from  the  making 
of  counterfeit  coin.  The  making  of  counterfeit 
coin  being  established  by  evidence,  the  intent  to 
use  it  for  an  evil  or  unlawful  purpose  is  pre- 
sumed. The  State  of  Iowa  v.  JdcPheraon,  9 
Iowa,  53. 

696. of  presence.     Where  the  record 

shows  that  a  defendant  in  a  criminal  action  was 
present  at  the  commencement  and  conclusion  of 
his  trial,  in  the  absence  of  any  affirmative  show- 
ing to  the  contrary  it  will  be  presumed  that  he 
was  present  during  the  trial,  and  at  the  rendition 
of  the  verdict.  T/is  State  of  Iowa  v.  Wood,  17 
Iowa,  18. 

697. from  use  of  a  deadly  weapon.    A 

person  who  uses  an  axe,  as  a  weapon  of  attack 
upon  another,  is   presumed  by  the  law  to  be 


344 


CRIMINAL  LAW. 


Variance  In  Proof. 


animated  by  a  criminal  intent.     The  State  of 
Iowa  V.  Ostrander,  18  Iowa,  435. 

598.  from  withholding  evidence.     A 

failure  to  call  all  the  witnesses  named  on  the 
back  of  an  indictment,  on  the  trial  of  a  criminal 
cause,  is  not  such  a  withholding  of  evidence  by 
the  State  as  to  warrant  the  trial  jury  in  presum> 
ing-  that  such  evidence  would  be  favorable  to 
the  defendant.  Ibid. 

699.  Presumption  of  genoinenesB  of  bank 
notes  stolen.  After  the  State  has,  on  the  trial 
of  an  indictment  for  stealing  bank  notes,  proved 
the  loss  of  the  money,  corresponding  with  that 
charged,  and  its  value  (equivalent  to  the  denom- 
ination of  the  several  bills),  the  prisoner  is  not 
entitled  to  an  acquittal  upon  the  ground  that 
there  was  no  proof  of  the  genuineness  of  said 
bills.  The  presumption  is  that  they  were  gen- 
uine.    The  Stats  of  Iowa  v.  Pratt,  20  Iowa,  267. 

600.  Presumption  arising  from  attempt  to 
escape.  An  unexplained  attempt  to  escape  from 
legal  custody  is  a  circumstance  against  a  party 
accused  of  crime,  but  does  not  raise  a  strong 
presumption  of  his  guilt,  and  an  instruction 
that  so  charged  was  Jield  to  be  erroneous.  The 
State  of  Iowa  v.  Arthur,  23  Iowa,  430. 

601.  Presumption  arising  from  proof  of  kill- 
ing. The  mere  proof  of  killing,  without  more, 
does  not  raise  the  presumption  that  it  was  done 
willfully,  deliberately  and  premeditatedly.  The 
State  V.  McGormick,  27  Iowa,  402. 

602.  Previous  chaste  character  presumed. 
The  previous  chaste  character  of  the  prosecutrix 
in  a  prosecution  for  seduction  is  presumed,  and 
the  onus  is  on  the  defendant  to  show  the  con- 
trary. The  State  v.  HigdontS2  Iowa,  262 ;  Andre 
V.  The  State,  5  Ibid.  396. 

q.  Variance  in  proof. 

603.  Where  an  indictment  charges  an  assault 
to  have  been  committed  with  several  different 
weapons,  it  is  not  necessary  to  prove  that  the 
defendant  used  all  the  weapons  described.  The 
indictment  will  be  sustained  by  proving  that 
one  of  the  instruments  was  used  as  alleged. 
TJie  State  v.  IfcCUntock,  1  G.  Gr.  892. 

604.  When  an  indictment  charges  a  defend- 
ant with  committing  an  assault  and  battery 
upon  two  persons,  evidence  that  he  assaulted 
only  one  of  such  persons  will  not  justify  a  con- 
viction. Ibid. 

606.  In  an  indictment  for  obstmoting  a  road 
leading  from  a  point  in  Jefferson  county  to 


Lake  Prairie,  in  Mahaska  county,  the  defend- 
ant offered  to  prove  Lake  Pmirie  to  be  in  Marion 
county,  and  not  in  Mahaska.  Held,  not  to  be 
admissible,  the  discrepancy  not  being  material 
and  could  not  impair  the  description  or  iden- 
tity of  the  road.  Harrow  v.  TTie  State,  1 Q.  Gr. 
439. 

606.  Description:  proof  of.  Where  a  person 
or,  thing  necessary  to  be  mentioned  in  an  indict- 
ment is  described  with  unnecessary  particular- 
ity, all  the  circumstances  of  the  description 
must  be  proved.    The  State  of  lotoa  v.  Newland, 

7  Iowa,  242. 

607.  Local  description.  Where  the  place 
is  stated  in  an  indictment  as  a  matter  of  local 
description,  and  not  as  venue,  it  is  necessary  to 
prove  it  as  alleged.  Tfie  State  of  Iowa  v.  Crogan, 

8  Iowa,  523. 

608.  Where  an  indictment,  founded  upon  sec- 
tion 1564  of  the  Revision  of  1860,  charged 
that  the  defendant  did  use  "  a  one-story  frame 
building  on  the  north  side  of  Main  street  next 
door  west  from  Chambers'  store,  in  Agency 
City,  Wapello  county,  Iowa,  as  a  place  in  which 
to  keep,  and  did  then  and  there  keep,  intoxicat- 
ing liquors,  with  intent  to  sell,"  etc.,  it  was  held 
by  the  district  court  that  proof  that  the  building 
in  which  the  liquor  was  alleged  to  have  been 
kept  was  next  door  west  of  Chamberlain's  store 
instead  of  C'hambers'  store,  as  alleged,  was  not 
such  a  variance  as  would  authorize  an  acquittal, 
and  this  court  being  equally  divided  in  opinion, 
the  judgment  of  the  district  court  was  affirmed 
by  operation  of  law.  The  State  of  Iowa  v.  Ver- 
den,  24  Iowa,  126.  See  TTie  State  v.  Orogan,  8 
Ibid.  523. 

609.  When  technical  variance  immateriaL 
A  merely  technical  variance  between  the  evi- 
dence and  the  charge  set  out  in  the  indictment 
should  be  disregarded.  The  State  of  Iowa  v. 
Thompson f  19  Iowa,  299. 

610.  An  indictment  for  bigamy  charged  that 
the  second  marriage  was  with  one  Jane  Jaco, 
while  the  proof  shows  her  name  to  have  been 
Jane  Frances  Jaco.  Held,  that  the  variance  was 
not  fatal.  The  State  of  Iowa  v.  WiUtams,  20 
Iowa,  98. 

611.  An  indictment  charged  the  defendant 
with  feloniously  stealing  from  the  person  of  one 
A.  certain  United  States  treasury  notes,  the 
same  being  the  property  of  the  said  A.  Plea, 
not  guilty.  The  evidence  established  the  larceny, 
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and  clearly  identified  the  act,  bat  showed  that 
the  money  was  the  property  of  A.  and  his 
brother,  as  copartners  ;  heid^  that,  under  section 
4656  of  the  Revision  of  1860,  the  variance  was 
not  material.  The  State  of  Iowa  v.  OuningJiam, 
21  Iowa,  433.  • 

r.  Weig/U  and  tufficiency  of  evidence. 

61Z  Weight  of  evidence  to  be  determined 
by  Jury.  The  sufficiency  of  evidence,  intro- 
duced to  corroborate  that  of  an  accomplice  must 
be  determined  by  the  jury,  and  not  by  the  court. 
State  of  Iowa  y.  Cox,  10  Iowa,  851. 

613.  Weight  of  presumption.  The  presump- 
ion  arising  from  the  finding  of  stolen  property 
in  the  liands  of  the  accused,  immt^diately  after 
it  was  taken,  may  be  partially  rebutted  or  les- 
sened, and  still  be  sufficient  to  warrant  a  verdict 
of  guilty.  The  State  of  Iowa  v.  Arnold,  12  Iowa, 
479. 

614.  Reasonable  doubt  If ,  upon  a  considera- 
tion of  all  the  evidence,  there  be  a  reasonable 
doubt  of  the  guilt  of  the  party,  the  jury  are  to 
give  him  the  benefit  of  such  doubt.  Neither  a 
preponderance  of  evidence,  nor  any  weight  of" 
preponderant  evidence,  is  sufficient,  in  a  criminal 
case,  unless  it  generates  a  full  belief  of  the  guilt 
of  the  party  charged,  to  the  exclusion  of  all 
reasonable  doubt.  .  Tweedy  v.  Th^  State  of  Iowa, 
5  Iowa,  438. 

616.  When  defendant  has  a  right  to  claim 
that  the  proof  is  insufficient.  Where  the  evi- 
dence in  a  criminal  case  relates  solely  to  the 
original  transaction,  and  forms  a  part  of  the  res 
geetm,  the  defendant  has  a  right  to  claim  that 
the  proof  made  by  the  prosecution  does  not 
manifest  his  guilt,  because  it  is  left  in  doubt 
whether  the  act  was  committed  under  unjustifi- 
able circumstances  ;  and  under  such  circum- 
stances, he  is  not  driven  to  the  necessity  of 
establishing  the  matter,  in  excuse  or  justifica- 
tion, by  a  preponderance  of  evidence,  much  less 
beyond  a  reasonable  doubt.  Ibid. 

616. general  rule.   In  a  criminal  case,  if 

the  whole  evidence  taken  together  produces 
such  a  conviction  on  the  minds  of  the  jury,  of 
the  guilt  of  the  defendant,  as  they  would  act 
upon  in  a  matter  of  the  highest  importance  to 
themselves  in  a  like  case,  it  is  their  duty  to  con- 
vict. St€Ue  of  Iowa  v.  Nash  and  Redout,  7  Iowa, 
847. 

617.  inatructibn.      To    an   instruction 

offered  by  the  defendants,  that  if  there  were  any 


reasonable  explanation  which  will  account  for 
theaction  of  defendants,  consistent  with  the  evi- 
dence and  the  prisoners'  innocence,  the  jury 
should  adopt  such  explanation,  unless  convinced 
beyond  a  reasonable  doubt,  of  their  guilt,"  the 
court  added  the  following  modification :  "  But 
the  jury  must  judge  of  the  acts  and  conduct  of 
the  defendants  and  determine  their  motives 
therefrom,  and  if  their  acts  and  conduct  can 
be  reasonably  reconciled  consistent  with  inno- 
cence, then  it  is  your  duty  to  consider  them ; 
but  if  such  acts  and  conduct  unerringly  point 
to  guilt,  then  you  should  convict."  It  was  ar- 
gued that  the  modification  was  erroneous  be- 
cause it  only  directed  the  jury  to  consider 
defendants'  acts,  if  consistent  with  innocence 
instead  of  directing  an  acquittal  in  such  an 
event.  Held,  that  the  instruction  as  modified, 
was  not  erroneous.  The  State'  t.  Sterling,  84 
Iowa.  43. 

618.  In  criminal  cases  full  and  satisfactory 
proof  is  required  ;  mere  weight  of  evidence  is 
not  sufficient  unless  it  excludes  all  reasonable 
doubts  as  to  the  guilt  of  the  prisoner.  The  proof 
of  guilt  must  be  inconsistent  with  any  other 
rational  supposition  ;  the  doubt  must  be  real  and 
not  captious ;  it  must  not  be  a  forced  or  artificial 
doubt ;  it  must,  without  being  sought  after,  fairly 
and  naturally  arise  in  the  mind  after  comparing 
the  whole  evidence  and  deliberately  considering 
the  whole  case.  If,  upon  such  consideration,  the 
minds  and  consciences  of  the  jurors  are  not 
abidingly  and  firmly  satisfied  of  the  defendant's 
guilt ;  if  moral  certainty  is  not  produced  ;  if 
the  judgment  waivers  and  vacillates,  the  jury 
should  give  the  accused  the  benefit  of  the  doubt 
thus  arising,  and  acquit  him.  The  State  of  Imoa 
V.  Ostrander,  18  Iowa,  435.     • 

619. by  whom  the  doubt  is  to  be  enter- 
tained. It  is  a  reasonable  doubt  entertained  by 
the  jury,  and  not  by  one  member  thereof,  that 
j  ustifies  an  acquittal  The  State  of  loioa  v.  Bora- 
bacher,  19  Iowa,  154. 

620. circumstantial  evidence :  weight  of. 

Where  the  court  instructed  the  jury  that  circum- 
stantial evidence  "  is  sufficient  for  the  purpose 
when  it  excludes  disbelief,  that  is,  actual,  and 
not  technical  disbelief,  for  he  who  is  to  pass 
upon  the  question  is  not  at  liberty  to  disbelieve 
as  a  juror  while  he  believes  as  a  man;  it  is 
enough  tliat  his  conscience  is  clear,"  it  was  held, 
that,  without  explanation,  it  wa8  calculated  to 
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mislead  the  jury.  State  of  Iowa  v.  OolUns,  20 
Iowa,  85. 

621. doubt  must  be  naturaL    The  doubt 

which  will  aathorize  acquittal  in  a  criminal 
prosecution  should  be  natural  and  substantial, 
not  forced  or  fanciful,  and  if  the  evidence  fairly 
and  fully  convinces  the  understanding  of  the 
j  urors  of  the  guilt  of  the  accused,  it  will  authorize 
conviction.  The  State  v.  Bodekee,  84  Iowa, 
520. 

622. limitation  of  rule^    The  rule  Uiat 

the  State  in  a  criminal  prosecution  must,  in 
order  to  convict  the  prisoner,  establish  his 
guilt  beyond  a  reasonable  doubt,  or  to  the  exclu- 
sion of  every  other  hypothesis,  is  limited  to 
cases  where  the  doubt  or  hypotheses  arise  out  of 
the  evidence  introduced,  and  does  not  extend  to 
facts  which  may  possibly  exist,  and  of  which 
there  is  no  proof.  TJie  State  v.  Porter,  84  Iowa, 
181. 

623.  It  seems  that  the  rule  requiring  the  evi- 
dence  to  satisfy  the  jury  of  the  guilt  of  the 
prisoner,  is  applicable  only  to  the  general  con- 
clusion of  guilt  upon  the  whole  evidence  and 
not  to  any  particular  fact.  The  State  v.  Fetter, 
82  Iowa,  50. 

624.  Zurtrootion  as  to  weij^  On  the  trial  of 
an  indictment,  the  wife  of  the  defendant  was 
introduced  as  a  witness  for  her  husband ;  her 
testimony  was  corroborated  by  the  evidence  of 
another  witness,  while  there  were  circumstances 
which  tended  to  contradict  her.  Held,  that  the 
court  erred  in  instructing  the  jury  tliat,  if  her 
testimony  was  against  established  facts,  by  other 
competent  testimony,  the  jury  may  give  it  but 
little  weight,  or  may  wholly  disregard  it.  'The 
State  V.  CoUins,  20  Iowa,  85. 

»,  Evidence  in  particular  cases. 

626.  Adultery:    proof  of  marriage^     In  a 

prosecution  for  adultery,  record  evidence  is  not 
indispensable  to  prove  the  marriage,  and  the 
fact  may  be  so  established  by  the  testimony  of 
either  the  husband  or  wife,  corroborated  by 
proof  of  their  long  and  continued  cohabitation 
as  such,  as  to  throw  the  burden  of  proof  upon 
the  defendant  to  rebut  the  presumption  of  legal 
marriage,  arising  from  such  evidence.  The 
State  of  lotoa  v.  [Vilson,  22  Iowa,  364 ;  The  State 
V.  Williams,  20  Ibid.  98. 

626.  The  prior  admissiomi  of  the  defendant 
are  admissible  for  the  purpose  of  proving  the 
marriage.     The  State  v.  Sanders,  80  Iowa,  582. 


627.  Aaiaolt  and  battery:  proof  of  ooonty 
■offioient.  In  a  proeecution  for  an  assault  and 
battery,  it  is  not  necessary  to  prove  the  town- 
ship in  which  the  assault  was  committed.  It  is 
suificient  to  prove  the  county.  The  Stftte  v. 
Oibson,  29  Iowa,  295. 

See  Evidence  in  civil  cases. 

628.  Arnault  with  intent  to  oommit  rape. 
In  a  prosecution  for  an  assault  with  intent 
to  commit  a  .rape,  evidence  was  introduced 
that  the  defendant,  in  a  conversation  before 
the  alleged  commission  of  the  offense  stated, 
upon  being  asked  if  the  prosecutrix  was  an 
unchaste  woman,  that  he  did  not  know,  "  but 
he  was  going  over  to  try  her,  and,  if  it  was  all 
right,  would  tell  them."  The  defendant  asked 
the  court  to  instruct  the  jury  that,  if  the  defend- 
ant made  the  statement  in  jest  or  in  fun,  they 
ought  to  disregard  it  as  tending  to  show  defend- 
ant's guilt ;  which  the  court  modified  by  adding 
that  it  might  be  considered  by  the  jury  as 
evidence  tending  to  show  that  the  thought  of 
criminal  intercourse  with  the  prosecutrix  was 
in  the  defendant's  mind.  Held,  that  the  mod- 
ification and  the  giving  of  the  instruction  as 
modified,  was,  under  the  circumstances  of  the 
case,  erroneous.  The  State  of  Iowa  v.  Warner, 
25  Iowa,  200. 

629.  AfMff****g  prisoner  to  escape:  the  guilt 
or  innooenoe  of  prisoner  immatexiaL  In  a 
prosecution  for  assisting  a  prisoner  to  escape, 
evidence  that  the  prisoner  was,  in  fact,  not 
guilty  as  charged,  is  incompetent,  and  was  prop- 
erly rejected.     The  State  v.  Bates,  28  Iowa,  96. 

630.  Bigamy :  record  evidence.  On  the  trial 
of  an  indictment  for  bigamy,  the  testimony  of  a 
witness  who  was  present  and  witnessed  the 
marriage  is  sufficient,  without  record  evidence. 
The  State  of  Iowa  v.  WiUiams,  20  Iowa,  98. 

631.  Burglary.  The  mere  possession  of  prop- 
erty stolen  when  the  burglary  was  committed,  a 
short  time  after  the  commission  of  the  offense, 
is  not  alone  sufficient  to  raise  %  prima  fade  case 
of  guilt  against  the  prisoner.  It  may  be  con- 
sidered as  a  circumstance.  The  State  v.  Reid, 
20  Iowa,  418. 

632.  Oonapiracy:  acts  and  declaration. 
Where  it  is  sought  to  establish  a  common 
design  to  commit  an  unlawful  act,  and  to  hold 
all  the  parties  charged  liable  for  the  acts  of  any 
one  of  the  company,  by  evidence  of  the  acts  and 
declarations  of  one  of  the  alleged  conspirators 
a  foundation  must  first  be  laid  by  proof,  suffi 


CRIMINAL  LAW. 


347 


Evidence  in  Particular  Cases. 


cient  in  the  opinion  of  the  court,  to  establish 
prima  facie  the  fact  of  conspiracy  between  the 
parties,  or  proper  to  be  laid  before  the  jury,  as 
tending  to  establish  such  fact.  When  the 
connection  of  individuals  in  an  unlawful  enter- 
prise is  shown,  every  act  and  declaration  of  each 
member  of  the  confederacy,  in  pursuance  of  the 
original  concocted  plan  with  reference  to  the 
common  object,  is,  in  contemplation  of  law, 
the  act  and  declaration  of  them  all.  T?i6  State 
of  lotoa  V.  liash  and  Redout,  7  Iowa,  847. 

633. to  iiijare  property.  In  a  prosecu- 
tion for  conspiracy  to  injure  the  property  of 
another,  under  section  4408  of  the  Revision, 
evidence  that  the  injury  was  done  in  the  exer- 
cise of  an  avowed  legal  right  which  the  testi- 
mony tended  to  establish,  and  without  malicious 
or  fraudulent  intent,  will  not  sustain  a  convic- 
tion.   Tke  State  v.  Flynn,  28  Iowa.  26. 

634. may  be  established  by  ciroanutan- 

tial  evidence.  In  a  prosecution  for  cbnspiracy, 
the  offense  may  be  established  by  evidence 
purely  circumstantial.  TJie  State  v.  Sterling  et 
al.,  34  Iowa,  448. 

636.  Ootmteifeiting.  The  evidence  to  sustain 
an  indictment  charging  a  defendant  with  having 
five  or  more  pieces  of  counterfeit  coin  in  his 
possession,  etc.,  should  show  the  number  of 
pieces  in  the  possession  of  the  accused.  The 
State  of  Iowa  v.  Pepper,  11  Iowa,  847. 

636.  Forgery:  place:  evidence  oL  That  a 
defendant  resided  in  a  certain  county,  and  pro- 
duced a  forged  instrument  on  the  trial  of  a  cause 
in  that  county,  may  be  considered  by  the  jury 
as  tending  to  show  that  the  forgery  was  com- 
mitted in  the  same  county.  Staie  of  Iowa  v. 
Thompson,  19  Iowa,  299. 

637.  Qambling  house:  scienter  must  be 
ahowzL  The  playing  of  a  game  of  chance  on 
premises  under  the  control  of  defendant  does 
not  raise  a  presumption  that  it  was  done  with 
his  consent.  It  can  l>e  considered  only  in  con- 
nection vrith  other  circumstances,  tending  to 
show  a  edenter.  It  is  not  necessary  to  show 
that  a  place  complained  of,  under  section  2721 
of  the  Code  of  1851,  was  "  habitually  or  gener- 
ally resorted  to*'  for  gambling  purposes,  to 
render  the  keeper  liable  under  that  section. 
The  offense  consists  in  keeping  a  place  for  such 
purposes.  State  of  Iowa  v.  Cooster,  10  Iowa,  453. 

638.  Highway,  obstructing  o£  Under  an 
indictment  for  obstructing  a  certain  "  county 


road,"  evidence  to  show  a  highway  by  use  or 
prescription  is  not  admissible.  Aliter,  if  the 
word  "highway"  had  been  used  instead  of 
"  county  road,"  which  implies  one  laid  off  and 
established  under,  and  in  the  manner  provided 
by,  the  statute.  T/ie  State  of  I&toa  v.  Snyder, 
25  Iowa,  208. 

639.  Not  confined  to  documentary  evidence. 
In  a  prosecution  for  obstructing  a  highway,  the 
State  is  not  confined  to  documentary  evidence 
of  its  establishment,  the  same  as  in  a  prosecu- 
tion under  an  indictment  charging  the  obstruc- 
tion of  a  county  road  (25  Iowa,  208),  but  may 
prove  the  existence  of  a  highway  by  evidence 
of  user  and  consent  for  the  requisite  length  of 
time.     The  State  v.  Robinson,  28  Iowa,  614. 

640. width  of  highway.    A  prosecution 

may  be  supported  for  obstructing  a  highway, 
established  by  user  or  prescription,  which  is  of 
less  width  than  a  county  or  State  road  estab- 
lished in  the  manner  pointed  out  by  the  statute. 
Ibid. 

641.  Illegal  voting.  An  indictment  for  voting 
at  a  legal  election,  the  i>arty  knowing  that  he 
was  not  qualified,  need  not  show  how  the  de- 
fendant was  disqualified  ;  and  under  it  any  dis- 
ability may  be  shown,  or  the  State  may  prove, 
from  the  admissions  of  the  defendant  or  other- 
wise, that  he  knew  he  was  disqualified,  and 
that  he  was  in  fact  disqualified,  without  prov- 
ing in  what  the  disqualification  consisted. 
State  of  Iowa  v.  Douglass,  7  Iowa,  413. 

642. right  to  vote:  opinion  of.  friends  in- 
admissible. In  the  trial  of  an  indictment,  under 
section  4337  of  the  Revision  of  1860,  for  "  will- 
fully voting  when  not  a  citizen  of  the  United 
States,"  evidence  that  the  witness  consulted 
"  friends  "  as  to  his  right  to  vote,  **  and  was  ad- 
vised by  them  that  such  right  existed,"  is  inad- 
missible. It  seems  that  evidence  that  the  de- 
fendant had  consulted  persons  learned  in  the 
law,  and  that  upon  being  informed 'of  all  the 
facts  they  advised  him  that  he  was  a  legal 
voter,  should  be  admitted  to  disprove  a  criminal 
intent ;  but  such  evidence  would  not  be  conclu 
sive.  The  State  of  lou>a  v.  Shedey,  15  Iowa,  404. 

643.  Incest:  evidence  of  a  marriag^.  In  a 
prosecution  for  incest,  the  register  of  marriages, 
kept  by  the  clerk  of  the  circuit  court,  wherein 
the  marriage  of  the  defendants  is  shown,  is,  in 
the  absence  of  proof  to  the  contrary,  sufficient, 
under  section  2528  of  the  Revision,  to  establish 
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the  fact  of  marriage.  The  Stats  v.  Sehaunhurtt, 
84  Iowa,  547. 

644. identity.  The  identity  of  the  defend- 
ants with  the  persons  named  in  the  marriage 
record  may  be  establislied  by  their  admissions, 
the  identity  of  the  names,  and  by  the  absence 
of  evidence  that  there  are  other  parties  of  the 
same  names.  Ibid.  And,  see.  The  State  v.  San^ 
ders,  80  Ibid.  582. 

646. relationship  of  the  parties.   So,  too, 

the  relationship  of  the  defendants  may  be  suf- 
ficiently established  by  their  acts  and  declara- 
tions. Ibid. 

646. marriage   record.    That    the    first 

name  of  one  of  the  defendants  is  misspelled, 
in  the  certificate  of  the  minister  celebrating  the 
marriage,  will  not  destroy  the  effect  of  the  mar- 
riage record  as  evidence,  in  the  absence  of  all 
evidence  against  the  identity  of  the  parties.  Ibid. 

647.  Insanity:  onus  probandi.  In  a  criminal 
prosecution,  where  the  insanity  of  the  prisoner 
is  the  defense,  it  is  incumbent  on  him  to  over- 
come the  presumption  of  sanity  and  establish 
his  insanity  by  a  preponderance  of  testimony, 
or  evidence  that  is  satisfactory.  (Citing  Loefrier 
V.  The  State,  10  Ohio  St.  598 ;  Fisher  v.  The 
People,  28  111.  283 ;  The  CommonweaUh  v.  Kim- 
ball, 24  Pick.  866 ;  The  ComnymweaUh  v.  Rogers, 
7  Mete.  500 ;  OraJuim  v.  The  Commonwealth,  16 
B.  Monr.  589 ;  BonfarUi  v.  The  State,  2  Minn. 
123  ;  State  v.  Starling,  6  Jones,  N.  C,  366 ;  State 
V.  Klinger,  43  Mo.  127 ;  State  v.  BartUtt,  48  N.  H.) 
The  State  v.  Fetter,  32  Iowa,  50. 

648.  Intozioating  liquonk  Where  intoxi- 
cating liquor  was  sold  by  the  dram  in  the  gro- 
cery store  of  defendant,  by  a  third  party,  when 
defendant  was  absent  from  the  store,  the  evi- 
dence should  show  that  the  grocery  was  kept 
for  the  purpose  of  selling  liquor  by  the  dram, 
or  that  it  was  sold  by  direction  or  approbation 
of  defendant,  in  order  to  justify  a  verdict  against 
him.    Goods  v.  T/ie  State,  8  G.  Gr.  566. 

649. unlawful  retailing:  partionlar  case. 

Where  an  affidavit  for  an  appeal,  in  a  criminal 
case  charging  the  defendant  with  unlawfully 
retailing  intoxicating  liquors,  set  out  the  evi- 
dence on  that  point  as  follows  :  "  Dr.  Fairfield 
came  in  and  called  for  brandy,  and  S.  M.  Phelps 
called  for  rum;  Dr.  Fairfield  poured  out  of  a 
bottle  what  looked  like  brandy,  into  a  glass,  and 
drank  it,  and  Phelps  poured  something  out  of  a 
bottle  Into  a  glass,  and  drank  it,  and  the  bottle 


was  labeled  rum.  And  this  was  all  the  knowl- 
edge of  the  witness  that  either  of  the  liquors 
drank  by  Fairfield  or  Phelps  was  intoxicating 
liquor."  Held,  that  this  evidence,  without  more, 
as  that  Fairfield  or  Phelps  objected  that  what 
'was  given  them  was  not  that  which  they  called 
for,  or  something,  at  least,  leading  to  a  con- 
clusion that  the  article  drank  was  not  intox- 
icating liquors,  did  not  show  ground  for  a 
reasonable  doubt  that  the  liquors  sold  were 
intoxicating,  to  wit :  brandy  and  rum.  Baurose 
V.  T?ie  State  of  Iowa,  1  Iowa,  874. 

660. proof  of  sale  sufficient    Proof  that 

the  defendant  sold  intoxicating  liquors  in  viola- 
tion of  law,  at  the  place  charged  in  an  indict- 
ment for  nuisance,  is  sufficient  to  convict,  unless 
rebutted.  The  Stale  of  Iowa  v.  Baughman,  20 
Iowa,  497 ;  The  State  v.  Quisenhause,  Ibid.  227. 

661. location  of  building  may  be  estab- 
lished by  parol  evidence^  On  the  trial  of  an 
indictment,  based  on  section  1564,  Revision  of 
1860,  a  witness  stated  that  what  he  knew  about 
the  location  of  the  building  named  in  the  indict- 
ment he  obtained  from  the  record;  but  also 
testified  that,  from  his  examination  of  the  city 
plat,  and  his  familiarity  with  the  lots  and 
blocks  in  the  neighborhood  of  defendant's 
saloon,  he  was  able  to  fix  it  upon  the  lot  de- 
scribed. It  was  urged,  in  an  instruction  offered 
by  defendant,  that,  under  the  circumstances, 
the  record  was  the  best  evidence,  and  should 
have  been  produced.  Held,  1,  that  the  record 
was  not  the  best  evidence ;  2,  that  if  it  were, 
the  question  could  not  be  raised  for  the  first 
time  in  the  instructions.  The  State  of  Iowa  v. 
Munzenmaier,  24  Iowa.  87. 

662. proof  of  sale.    Proof  of  the  sale 

of  intoxicating  liquors,  at  the  place  and  within 
the  time  named,  is  presumptive  evidence  of 
the  commission  of  the  offense,  in  an  indict- 
ment for  nuisance  under  the  8th  section  of  the 
act  for  the  suppression  of  intemperance  (Revis- 
ion 1860,  section  1564),  which  charges  that  de- 
fendant not  only  kept  intoxicating  liquors  with 
intent  to  sell,  but  sold  the  same.  Ibid. 

663. whenproof  of  sale  or  keeping  with 

intent  to  sell  must  be  shown.  In  a  prosecu- 
tion for  nuisance,  under  said  section,  it  is  not 
sufficient  to  merely  show  that  the  defendant 
established,  continued,  or  used,  a  building  or 
place  for  the  purpose  and  with  the  intent  of 
owning,  keeping  or  selling  intoxicating  liquor 
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therein.  It  must  be  shown  either  that  he  had 
actually  sold  liquors  at  the  place  named,  or  kept 
them  there  for  that  purpose.  Following  The 
State  V.  Bass,  22  Iowa,  198.  The  StaU  v.  Harris, 

27  Iowa,  429. 

664.  Keeping  house  of  illpfune :  reputation. 
On  an  indictment  for  keeping  a  house  of  ill-fame, 
resorted  to  for  the  purpose  of  prostitution  and 
lewdness,  the  defendant  cannot  be  made  liable 
as  the  keeper  of  such  a  house  by  evidence  of 
common  reputation  as  to  his  character.  The 
State  of  Iowa  v.  Hand,  7  Iowa,  411. 

666.  owner  and  keeper.    In  such  a  case 

it  must  be  shown  that  the  defendant  was  the 
keeper,  but  it  is  not  necessary  to  prove  that  he 
was  the  owner  of  the  house,  nor  by  positive 
testimony  that  he  was  the  keeper  of  it.  Proof 
that  he  acted  as  such,  or  so  held  himself  out  to 
the  world,  is  sufficient.  Ibid, 

666.  LaroenytpoueMion  of  stolen  property 
Where  a  large  portion  of  stolen  goods  were 
found  soon  after  the  theft  in  defendant's  house, 
which  was  of  a  disreputable  character,  and  at 
which  disreputable  persons  visited,  and  a  part 
of  the  goods  were  found  in  a  bed-room  occupied 
by  the  defendant,  this  possession,  together  with 
some  other  circumstances  tending  to  show 
defendant's  participation  in  the  commission  of 
the  offense,  were  held  sufficient  to  warrant  his 
conviction.     The  State  v.  Brady,  27  Iowa,  126. 

667. proof  of  owner's  non-oonsent.    The 

rule  requiring,  in  a  prosecution  for  larceny,  the 
introduction  of  the  owner  of  the  property  stolen, 
in  order  to  prove  his  non-consent  to  the  taking, 
does  not  apply  in  cases  where  the  property  is 
stolen  from  a  bailee  or  another  holding  the  pos- 
session thereof,  or  where  it  is  impossible  to 
produce  the  evidence  of  the  owner,  as  In  case  of 
death,  or  the  like.  In  such  cases  the  evidence 
of  the  bailee  or  person  holding  possession  is  suf- 
ficient, and  in  case  the  owner  cannot  be  produced, 
the  fact  of  his  non-consent  may  be  shown  by 
proper  secondary  evidence.  The  State  v.  Osborne, 

28  Iowa,  9. 

668. acts  of  defendant.  There  is  no  error 

in  the  rejection  of  an  offer  to  prove  in  a  prosecu- 
tion for  larceny,  by  a  witness  for  the  defense, 
that  the  acts  of  the  defendant,  while  at  the 
house  of  the  witness, "  were  such  as  to  show 
that  it  was  not  his  intention  to  steal  the  prop- 
erty." Such  an  offer  is  too  indefinite.  The  State 
V.  Hart,  29  Iowa,  268. 


669.  dronkenness.  Nor  is  there  any  error 

in  the  exclusion  of  evidence,  offered  by  the  de 
fendant  in  such  a  prosecution,  to  the  effect  that 
he  had  been  drunk  on  prior  occasions,  and  that 
while  in  this  condition  he  was  deprived  of  reason. 
Ibid. 

660.  — ^ oiroomstantial  evidence:  instmo- 
tion.  In  a  prosecution  for  larceny,  the  court  in- 
structed the  jury  that  the  evidence  to  establish 
the  facts  necessary  to  convict  the  defendant 
might  be  direct  or  circumstantial,  or  partly 
direct  and  partly  circumstantial ;  direct,  as  by 
persons  who  saw  the  act ;  or  circumstantial,  as 
by  evidence  of  facts  from  which  the  jury  might 
fairly  presume  the  guilt  of  defendant.  Held, 
that  the  instruction  was  not  erroneous.  The 
State  V.  Brady,  27  Iowa,  126. 

661.  Malicious  trespass :  deed.  In  the  trial 
of  an  indictment  for  willful  trespass,  by  cutting 
down  and  destroying  timber,  in  which  the 
meridian  of  the  land  injured  was  not  named,  a 
deed  in  which  the  meridian  was  named  was  not 
held  inadmissible  for  that  reason.  The  Stale 
of  lotca  V.  Watrous,  13  Iowa,  489. 

662. value  of  timber  admissible*    In  the 

trial  of  an  indictment  for  willful  trespass,  in 
cutting  down  and  destroying  timber,  evidence  of 
the  value  of  the  timber  destroyed  is  admissible. 
Ibid, 

663. ownership :  how  shown.   Where  a 

grant  of  church  property  was  to  certain  elders 
of  an  unincorporated  society  named,  and  to  their 
successors,  it  was  Juld  sufficient,  on  the  trial  of 
an  indictment  for  malicious  injury  to  such  build- 
ing, to  show  ownership  in  such  successors  by 
showing  their  election  according  to  the  forms 
and  usages  of  the  society.  State  of  Iowa  v.  Brant, 
14  Iowa.  180. 

664.  cutting  down  and  carrying  away 

timber.  An  indictment,  under  section  4324 
of  the  Revision  of  1860,  charging  the  defendant 
with  cutting  down  and  carrying  away  the  timber 
standing  and  growing  upon  the  land  of  another, 
is  not  sustained  by  evidence  showing  that  de- 
fendant carried  away  timber  or  wood  being  on 
such  land.  The  State  of  Iowa  v.  McCankey, 
20  Iowa,  574. 

666.  Murder:  burden  of  prooC  On  the  trial 
of  an  indictment  for  murder,  proof  of  the  killing 
will  not  change  the  burden  of  proof,  where  the 
excuse  or  justification  is  apparent  on  the  evi- 
dence offered  by  the  orosecution,  or  arises  out 
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of  the  circumstances  attending  the  homicide. 
Tweedy  v.  T?i6  State  of  Iowa,  5  Iowa,  438. 

666. when  burden  is  oast  on  the  defend- 
ant to  reduce  degree.  In  murder,  where  the 
unlawful  act  is  shown,  unaccompanied  by  anj 
circumstances  justifying  the  commission  of  it, 
it  is  the  presumption  of  law  that  the  party  com- 
mitting the  act  acted  advisedly  and  with  intent 
to  produce  the  consequences  which  endued ;  and 
if  the  defendant  would  reduce  the  offense  to 
manslaughter,  the  burden  of  proof  is  upon  him 
to  show  the  extenuating  circumstances.  State 
V.  QUUck,  7  Iowa,  287. 

667. admissibility  of  evidence.  Where, 

on  the  trial,  it  was  shown  that  two  persons  were 
engaged  in  the  murder,  and  the  prosecutor 
offered  evidence  relating  to  clothing  worn  by 
the  one  not  on  trial,  for  the  purpose  of  connect- 
ing it  with  other  evidence  which  he  proposed 
to  introduce,  connecting  that  defendant  with 
the  one  on  trial,  in  the  commission  of  the 
offense,  it  was  lutd,  that  the  evidence  was  prop- 
erly admitted.  State  of  Iowa  v.  Nashy  10  Iowa,  81 . 

668. alibi  of  the  alleged  deceased.  When 

the  death  of  a  person  alleged  to  have  been  mur- 
dered is  prima  fa/iie  established  by  the  identifi- 
cation of  a  dead  body  as  his,  the  burden  of  proof 
is  upon  tlie  prisoner  to  show  that  such  person 
is  still  alive.  To  establish  a  defense  of  this 
character,  the  same  weight  of  evidence  is  neces- 
sary as  to  sustain  an  aliJtn  of  the  prisoner.  State 
V.  ViTicent^  24  Iowa,  570. 

669.  Peijury :  condition  as  to  time*  On  the 
trial  of  an  indictment  for  perjury,  in  which  the 
defendant  was  charged  with  falsely  and  corruptly 
swearing  substantially  as  follows :  "  That  he  saw 
S.  give  the  sum  of  $10  to  one  E.,  some  time  in 
the  latter  part  of  December,  1856,  which  said  S. 
requested  him  to  pay  to  one  C. ;  and  that  he  saw 
said  E.  pay  the  money  to  C.  a  few  days  thereafter, 
in  Baltimore  township  in  Henry  county."  The 
said  E.  was  called  as  a  witness,  and  testified  that 
he  did  not  pay  the  money  to  said  C.  "  at  the  said 
time  between  the  25th  of  December  and  the  Ist 
of  January,  but  was  away  out  of  the  county  of 
Henry,  from  Christmas  to  New  Year,  or  the 
night  previous."  And  thereupon  the  defendant 
offered  to  prove,  by  one  J.,  that  he  saw  said  E. 
in  the  vicinity  of  Boyles'  Mill  in  said  county, 
between  Christmas  and  New  Year ;  and  to  show, 
by  said  witness,  circumstances  which  tended 
very  strongly  to  impress  the  fact  on  his  memory, 
and  also  fixed  the  time ;  which  evidence  was  re- 


jected by  the  court :  Held,  that  the  evidence  was 
admissible  under  the  circumstances.     TJie  State 
of  Iowa  V.  Seaton,  8  Iowa,  138. 
670. evidence  of  two  witnesses   not 


The  law  does  not  require  two  witnes- 
ses to  establish  the  giving  of  the  testimony  upon 
which  the  perjury  is.  assigned ;  it  requires  two 
to  prove  its  falsity.  The  State  of  Iowa  v.  Wood, 
17  Iowa,  18. 

•  6  >  1.  testimony  of  one  witness  strongly 

corroborated  is  sufficient  The  evidence  of  one 
witness  as  to  the  falsity  of  the  matter  sworn  to, 
as  averred  in  the  indictment,  supported  by  evi- 
dence of  strong  corroborative  circumstances,  is 
sufficient  to  convict  of  perjury.  T/ie  State  of 
Icma  V.  Raymond,  20  Iowa  582. 

672-  Rape:  evidence.  In  a  prosecution  for 
rape,  the  fact  that  the  prosecutrix  made  com- 
plaint of  the  injury,  soon  after  the  occurrence, 
is  admissible  on  the  part  of  the  State,  but  the 
partictdare  of  such  complaint  or  what  she  said 
in  respect  thereto  are  not.  T?ie  State  v.  Bich- 
ards,  88  Iowa,  420. 

673.  Seduction:  unchaate  character.  In 
order  to  establish  the  unchaste  character  of  an 
unmarried  female,  it  is  not  necessary  to  prove 
that  she  has  been  guilty  of  sexual  intercourse. 
Where,  on  the  trial  of  an  indictment  for  seduc- 
ing and  debauching  an  unmarried  woman,  the 
court  instructed  the  jury  that  "unchaste  char- 
acter," as  understood  in  a  case  of  this  kind, 
means  sexual  intercourse,  it  was  held  that  the 
instruction  was  erroneous.  Andre  v.  2' lie  State 
of  lotoa,  5  Iowa,  389. 

674. presumptions  :  corroborative  evi- 
dence. On  the  trial  of  an  indictment  for  seduc- 
tion, in  the  absence  of  proof  to  the  contrary, 
the  chastity  of  the  female  will  be  presumed ;  and 
where  the  court  instructed  the  j  ury  "  that  the  cor- 
roborating evidence  contemplated  by  the  statute 
section  2999  of  the  Code  of  1851  is  not  confined 
solely  to  the  proof  of  the  fact  of  illicit  inter- 
course, but  extends  to  the  proof  of  other  mate- 
rial facts,  such  as  the  illegitimacy  of  the  child ; 
the  regular  and  frequent  visits  of  defendant  to 

■ 

the  female ;  his  being  alone  with  her  at  late 
hours  of  the  night,  and  his  confessions  made  to 
others  on  the  subject ;"  and  "  that  the  corro- 
borative testimony  required  by  section  2999  of 
the  Code  of  1851  should  bo  of  a  character  to 
strengthen  and  corroborate  the  testimony  of  the 
injured  person,  and  to  point  out  the  defendant 
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as  liaving  committed  the  offense  ;"  it  was  held, 
that  the  instractions  were  correct.  Ibid. 

676.  It  is  proper  in  sach  cases  to  extend  the 
inquiry,  not  only  to  the  fact  whether  the  woman 
has  had,  previoas  to  the  time  when  the^  offense 
is  alleged  to  have  been  committed,  sexaal  con- 
nection with  other  men,  bat  whether  she  is  pare 
and  chaste  in  character  as  to  her  actions  and 
habits  of  life.  Unchaste  character  may  be 
established  by  such  evidence.  Andre  v.  The 
State,  5  Iowa,  889 ;  The  State  ▼.  Sutlterland,  30 
Ibid.  670. 

676. chastity  of  proteoutrix  i>reiamed. 

In  a  prosecution  for  seduction,  the  law  presumes 
the  previous  chastity  of  the  prosecutrix  without 
proof ;  she  may,  therefore,  when  introduced  and 
examined  by  the  State  for  the  purpose  only  of 
proving  the  fact  of  her  seduction,  be  asked,  upon 
cross-examination,  in  respect  to  matters  showing 
her  want  of  chastity,  for  the  purpose  of  contra- 
dicting this  presumption  of  law.  The  State 
V.  StUherland,  .30  Iowa,  670.  • 

677. reputation  for  chastity.    Where, 

in  a  prosecution  for  seduction,  certain  witnesses 
for  defendant  testified  to  acts  of  lewdness  and 
immodesty  on  the  part  of  the  prosecutrix,  it 
was  Jield  proper  for  the  State  to  rebut  this 
evidence  by  testimony  showing  that  she  was 
a  young  woman  of  good  character  for  chastity, 
of  correct  and  modest  deportment,  and  that, 
until  the  occurrence  with  defendant,  she  was 
considered- a  virtuous  girl.  Day,  J«,  dissenting. 
The  StaU  v.  Shean,  82  Iowa,  89. 

IX.  Specific  Offbnbks. 

■ 

a.  Abortian. 

678.  Definition.  Abortion  is  the  act  of  mis- 
carrying or  producing  young  before  the  natural 
time  or  before  the  fostus  is  perfectly  formed. 
Ahrams  v.  Foehee  and  wife,  3  Iowa,  274. 

679.  Infuoit  in  ▼entre  sa  mere.  An  infant  in 
ventre  ea  mere  is  not  a  human  being  within  the 
meaning  of  section  2668*  of  the  Code  of  1861. 
Ibid. 

680.  slander:  charge  of  abortion.     To 

cause  or  procure  an  abortion  before  the  child  is 
quick  is  not  a  criminal  offense  at  common  law ;  is 

*  lu  the  opinion  and  in  the  head  not«  the  sec- 
tion is  cited  as  2506,  but  this  is  evidently  a  mis- 
print.   The  section  referred  to  is  as  follows : 

"Whoever  kills  any  human  beinff*  with  malice 
aforethought,  either  express  or  Implied,  is  guilty  of 
murder.'* 


not  punishable  by  statute ;  and  words  charging 
the  same  are  not  actionable  per  se.  Abrams  v. 
Foshee  et  ux.,  8  Iowa,  274 ;  Hatfield  v.  Qaiio,  15 
Ibid.  177.t 

681. where  want  of  chastity  implied. 

Where  the  charge  implies  a  want  of  chastity, 
the  words  are  actionable,  not  because  they 
charge  a  crime,  but  because  they  would  tend  to 
hinder  her  advancement  in  life.  Abrams  v. 
Foshee  et  ux.,  3  Iowa,  274 ;  Truman  et  ux.  v.  Tay- 
lor etux.,4  Ibid.  424. 

682. married  woman.  To  charge  a  mar- 
ried woman  with  procuring  an  abortion  upon 
herself  is  not  actionable  per  se,  even  since  the 
taking  effect  of  the  act  of  1868,  providing  for 
the  punishment  of  fcsticide.  Hatfield  et  ux.  v. 
Oano,  15  Iowa,  177. 

683. when  abortion  cannot  be  committed 

by  a  married  woman  on  herself  The  procuring 
of  an  abortion  by  a  married  woman  upon  herself 
was  not,  unless  the  child  was  quick,  a  crime, 
under  the  Code  of  1851 ;  neither  is  it  a  crime 
under  the  "  act  for  the  punishment  of  foeticide.'' 
Laws  of  1858,  chapter  68 ;  Revision  1860,  section 
422  (Code  of  1873,  §  — ).  Ibid. 

684. grade  of  offense.  The  crime  of  mur- 
der is  essentially  the  same  under  our  statute  as  at 
common  law,  and  whatever  would  be  regarded 
as  murder  or  manslaughter  in  a  common-law 
tribunal  will  be  so  regarded  here.  To  cause 
death  by  procuring  an  abortion  was,  at  the  com- 
mon law,  and  is,  therefore,  in  this  State,  murder, 
independent  of  as  well  as  under  the  act  of 
March,  1868,  making  abortion  a  criminal  offense, 
although  there  was  no  intent  to  cause  the  death 
of  the  woman.  The  State  v.  Moore,^  Iowa, 
128. 

686. is  more  than  manslaughter.     To 

cause  death  in  procuring  an  abortion  is,  under 

•f  By  the  Revised  Statute  of  1843,  the  willful 
killing  of  an  unboru  quick  child  was  made  man- 
slaughter (Rev.  Stat.  1843,  p.  167,  S 10).  This  was 
abrogated  by  the  sweeping  repealing  provision 
of  the  Code  of  1851.  The  cases  cited  arose  before 
the  enactment  of  chapter  58,  Laws  1858,  reprinted 
in  the  Revision  of  1860  as  section  4221  thereof 
(§  3864,  Code  of  1873).  It  is  as  foUows,  and  is 
now  in  force: 

**Tbat  every  person  who  shall  willfully  administer 
to  any  pregnant  woman  any  medicine,  druflr,  sub- 
stance or  thing  whatever,  or  shall  use  or  employ  any 
Instrument  or  other  means  whatever,  with  the  intent 
thereby  to  procure  the  mlacarrlafire  of  any  such 
woman,  unless  the  same  shall  be  necessary  to  pre- 
serve the  life  of  such  woman,  shall,  upon  conviction 
thereof,  be  punished  by  imprisonment  in  the  county 

Jail  for  a  term  of  not  exceeding  one  year,  and  be 
Ined  in  a  sum  not  exceeding  one  thousand  dollars." 
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our  statute,  murder  in  the  second  degree,  and, 
in  the  prosecution  therefor  it  is  not  error  to 
refuse  to  charge  the  jury  that  they  may  convict 
defendant  of  manslaughter.  Ibid. 

b.  AduUery.* 

686.  Adultery :  prosecution.  Where  the  wife 
filed  an  information  before  a  justice  of  the  peace, 
charging  her  husband  with  the  crime  of  adul- 
tery, it  was  ?ield  that  the  prosecution  was  com- 
menced by  the  wife  within  the  meaning  of  the 
statute,  and  that  her  appearance  before  the 
grand  j  ury,  by  which  an  indictment  was  found 
against  him,  was  not  essential  to  the  validity 
of  the  indictment.  The  State  of  Iowa  v.  Dingee, 
17  Iowa,  232. 

687. Joinder  of  defendants.    It  is  not 

necessary,  in  an  indictment  for  adultery,  to  join 
as  defendants  both  of  the  guilty  parties.  They 
may  be  separately  indicted.  Ibid. 

688.  Proeeoution  mut  be  oommenoed  by 
husband  or  wife  of  the  guilty  party.  Sec- 
tion 4347  of  the  Revision  of  1860  limits  the 
right  to  commence  prosecution  for  adultery  to 
the  husband  or  wife  of  the  guilty  party.  T?ie 
State  V.  Both,  17  Iowa,  886. 

689.  But  after  it  is  thus  commenced,  it  may  be 
continued  without  further  co-operation  on  their 
part,  and  even  without  their  presence  or  consent. 
State  V.  Baldy,  17  Iowa,  89. 

690.  And  it  is  immaterial  where  it  is  com- 
menced, whether  before  the  examining  magis- 
trate or  the  grand  jury.  It  is  then  in  the  com- 
plete control  of  the  courts,  and  the  further 
voluntary  prosecution  by  the  husband  or  wife 
is  unnecessary.    St<ite  v.  Dingee,  17  Ibid.  232. 

691.  Averment  that  prosecution  was  com- 
menced by  husband  or  wife  of  defendant  not 
conclusive.  It  was  held,  that  an  averment  in  an 
indictment  for  adultery  that  the  prosecution  was 
commenced  by  the  husband  or   wife  of    the 


*The  provision  of  the  statute  respecting  the 
crime  of  adultery  referred  to  in  the  text  was 
S  2705,  Code  of  1851 ;  §  4347,  Revision  of  1800 :  and 
reprinted  as  §  4008,  Codeof  1873,  and  ia  as  follows : 

Every  person  who  oommits  the  crime  of  adultery, 
shall  be  punished  by  imprisonment  in  the  peniten- 
tiary not  more  than  three  years,  or  by  line  not  ex- 
ceeaine  three  hundred  dollars  and  imprisonment  in 
the  countv  Jail  not  exceedlnur  one  year;  and  when 
the  crime  is  committed  between  parties  only  one  of 
whom  is  married  both  are  guilty  of  adulter}*  and  shall 
be  punished  acoordlnfrly.  No  prosecution  for  adul- 
tery can  be  commenced  but  on  the  complaint  of  the 
husband  or  wife. 


defendant,  is  not  conclusive  upon,  but  may  be 
controverted  by,  such  defendant.  The  State  v. 
liotJt,  supra. 

692.  Proceeding  against  one  of  the  guilty 
parties  does  not  authorise  prosecution  of  both. 
While  under  section  4347  of  tlie  Revision  of  1860, 
a  prosecution  for  adultery  may  be  commenced 
by  the  husband  or  wife  of  either  party  the  com- 
mencement of  proceedings  against  one  of  the 
guilty  parties  does  not  warrant  the  prosecution 
of  both.  Ibid. 

693. argtt.  Where  an  offense,  not  cog- 
nizable at  common  law,  is  made  punishable  by 
a  statute  which  limits  the  circumstances  under 
which  a  guilty  party  may  be  prosecuted,  no 
presumption  arises  of  an  intention  to  render 
any  person  not  clearly  within  the  provisions  of 
the  statute  liable  to  punishment.  Ibid. 

694.  Oonsent  of  woman  not  necessary.    To 

constitute  the  crime  of  adultery  as  against 
the  man,  the  consent  of  the  woman  to  the  carnal 
intercotirse  is  not  indispensable,  but  the  offense 
may,  as  against  him,  exist  though  the  connec- 
tion was  effected  by  force  and  against  her  will. 
The  State  v.  Sanders,  80  Iowa,  582. 

696.  Who  maybe  proeecuted.  Under  section 
4847  of  the  Revision  of  1860,  an  unmarried  per- 
son may  be  alone  indicted  and  convicted  upon 
the  complaint  of  the  husband  or  wife  (as  the 
case  may  be)  of  the  person  with  whom  the 
adultery  was  committed.  The  Stftte  v.  WiUon, 
22  Iowa,  364. 

For  evidence  in  cases  of  adultery,  see  §  625, 
herein,  ante;  Evidence,  in  civil  cases;  Di- 
vorce, sub-title.  Causes  of  Divorce. 

e.  Arson.^ 

696.  Arson:  of  a  bam:  what  constitatei. 
It  seeins,  'that  to  constitute  a  bam,  within  the 
meaning  of  the  statute  against  arson,  it  is  not 
necessary  that  it  should  be  designed  or  used,  in 

fThe  following  are  the  provisions  of  the 
statute  respecting  arson.  The  flfrures  in  brack- 
ets denote  sections  as  they  stood  in  the  Code  of 
1851;  the  others  as  in  the  Revision  of  1860.  They 
are  reprinted  in  the  Code  of  1873,  sections  3880, 
3881,3882,3883.3884: 

Sbo.  i222.  (2508.)  If  any  person  willfully  and  ma- 
liciously burn,  in  the  ni{rht-tirae,  the  inhabited 
buildiiifTi  boat  or  vessel  of  another,  or  wlUfulIy  and 
maliciously  set  lire  to  any  other  building,  boat  or 
vessel  owned  by  himself  or  another,  by  the  burning 
whereof  such  Inhabited  bulldinflr,  boat  or  vessel  is 
burnt  in  the  night  time,  he  shall  be  punished  by  Im- 
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whole  or  in  part,  for  the  storage  of  hay,  com  or 
produce  of  any  kind.  Tlie  State  v.  8mWh  28 
Iowa,  565. 

697.  But  if  this  were  necessary  under  an 

indictment  which  charged  that  the  building  was 
in  fact  a  barn,  it  would  not  be  where  the  indict- 
ment was  for  burning  a  building  "  called  a  barn  ;" 
and,  in  the  latter  case,  it  might  be  shown  tliat 
the  structure  burned,  though  but  an  outbuild- 
ing used  solely  for  sheltering  cattle,  was,  in 
fact,  called  and  known  as  a  barn  by  people  in 
that  vicinity.  lUd. 

698.  sufficiency  of  eridenoe.  The  suffi- 
ciency of  evidence  to  sustain  an  indictment  for 
arson,  discussed  and  determined.  T?ie  StcUe  of 
Iowa  V.  Johnson,  19  Iowa,  230. 

699. construction  of  statute.    The  pro. 

visions  of  the  statute  considered  and  construed, 
with  reference  to  the  sufficiency  of  an  indictment 
for  arson.  The  State  of  Iowa  v.  Tennery,  9 
Iowa,  436. 

See,  further,  sub-title,  Indictmekt,  herein, 
ante, 

d.  Attsavlt :  assavU  and  battery. 

700.  A  simple  assault  is  included  in  an  assault 
to  commit  great  bodily  injury.  A  simple  assault 
is  included  in  the  charge  of  an  assault  with  in- 
tent to  commit  a  bodily  injury.  Orton  v.  T?ie 
State,  4  Q.  Gr.  140 ;  and,  also,  in  charge  with 
intent  to  commit  murder,  Dixon  v.  The  State,  3 
Iowa,  416 ;  Tlte  State  v.  Shepard,  10  Ibid.  126  ; 
and  see  Gordon  v.  The  State,  3  Ibid.  418  ;  The 
State  V.  Benham,  1  Ibid.  542. 

701.  Assault.  An  assault  may  be  committed 
without  inflicting  any  personal  injury.  The 
State  of  Iowa  v.  Myers,  19  Iowa,  517. 

702.  Oriminal  negligence.  Recklessly  shoot- 
ing into  a  crowd,  and  wounding  some  one  not 
intended  to  be  injured,  is  criminal.  Ibid. 

prisonment  in  the  penitentiary  for  life  or  any  term 
of  years. 

Sec.  4288.  (2G00.)  If  any  person  willfully  and  ma- 
liciously burn.  In  the  day-time,  the  inhabited  build- 
ing, boat  or  vessel  of  another,  or  any  building,  boat 
or  vessel  adjoining  thereto,  or  willfully  and  ma- 
liciously set  fire  to  any  building,  boat  or  vessel  owned 
by  hiraself  or  another,  by  the  burning  whereof  such 
Inhabited  building,  boat  or  vessel  Is  burnt  In  the 
dav-tlme;  or,  in  the  day-tlra<*,  willfully  and  ma- 
liciously set  Are  to  any  building,  boat  or  vessel 
owned  by  himself  or  another,  by  the  burning  of 
which  any  such  inhabited  building,  boat  or  vessel 
Is  burnt  In  the  night-time,  he  shall  be  punished  by 
imprisonment  in  the  penitentiary  for  a  term  not 
exceeding  thirty  years. 

Sbc.  42!S4.  (2000.)  If  any  person  willfully  and  ma- 
liciously burn,  in  the  nignt-tlme,  any  uninhabited 
dwelling-house,  boat  or  vessel  belonging  to  another, 
or  any  court-house,  Jail,  college  or  church,  or  any 

4.5 


703.  Pointing  an  unloaded  gun  may  be  an 
assault.     The  State  v.  Shepard,  10  Iowa,  126. 

704.  Assault  and  battery.  As  every  battery 
necessarily  includes  an  assault,  so  does  every 
intentional  disfiguring  or  maiming  include  a 
battery  as  well  as  an  assault.  Beriham  v.  The 
State  of  Iowa,  1  Iowa,  542. 

706.  Battery :  degrees  o£  A  battery  is  only  an 
aggravation  of  an  assault ;  when  the  assault  is 
charged  to  have  been  made  with  a  dangerous 
weapon  it  is  still  a  further  aggravation,  and 
where  it  is  charged  to  have  been  made  with 
intent  to  commit  a  great  bodily  injury  it  is  only 
an  offense  in  a  different  degree.  Cokdy  y.  The 
State  of  Iowa,  4  Iowa,  477. 

706.  Aocomplice:  what  constitutes.  All 
who  instigate  and  promote  the  commission  of 
an  unlawful  act  are  equally  guilty  with  those 
who  commit  the  act  itself,  and  a  person  aiding 
and  abetting  the  commission  of  an  assault  and 
battery  is  as  guilty  as  the  others,  although  he 
did  not  strike  himself.  TJie  State  of  Iowa  v. 
McClintoek,  8  Iowa,  203. 

707.  On  the  trial  of  an  indictment  for  a 
Joint  assault  and  battery,  proof  that  one  of  the 
defendants  was  present,  aiding  and  abetting 
the  other  defendants,  who  actually  com- 
mitted the  assault,  but  that  he  did  not  himself 
strike  the  person  assaulted,  will  warrant  a  con- 
viction of  all.  Ibid. 

708. instructions.  Where  several  per- 
sons are  jointly  indicted  for  a  joint  trespass  on 
two  other  persons,  it  is  error  to  instruct  the  jury 
that  if  the  defendants  struck  one  of  the  persons 
charged  to  have  been  assaulted,  they  are  guilty 
of  assault  and  battery,  unless  they  struck  in 
self  defense.  Ibid. 

As  to  provocation  or  justification  for  an 
assault,  see  sub-title,  herein.  Defenses,  ante; 
see,  also.  Evidence,  in  civil  cases. 

building  erected  for  public  use,  or  any  other  build- 
ing, boat  or  vessel  by  the  burning  whereof  any 
building,  boat  or  vessel  mentioned  in  this  section  te 
burnt  In  the  night-time,  he  shall  be  punished  by 
Imprisonment  In  the  penitentiary  not  exceeding 
twenty  years. 

Sec.  4225.  (2001.)  If  any  person  willfully  and  ma> 
llclously  burn,  In  the  day-time,  any  building,  boat  or 
vessel  mentioned  In  the  preceding  section,  he  shall 
be  punished  by  Imprisonment  In  the  peniteutlarv 
not  exceeding  fifteen  years. 

8bc.  4236.  (2002.)  If  any  person  willfully  and  ma- 
liciously burn,  either  In  the  night  or  day-time,  any 
warehouse,  store,  manufactory,  mill,  railroad  depot, 
barn,  stable,  shop,  ofBce,  out-house,  or  any  building 
whatsoever  of  another,  other  than  Is  mentioned  In 
the  preceding  section  of  thfs  chapter,  or  any  bridge, 
lock,  dam  or  flume,  be  shall  be  punished  by  impns- 
onment  In  the  penitentiary  not  exceeding  ten  year«. 
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e.  AusavU  with  intent  to  commit  great  bodily 

injui-y* 

709.  What  conBtitutes  assault  with  intent  to 
oommit  great  bodily  injury.  It  is  tlie  intent 
with  which  the  injury  is  inflicted  or  attempted, 
that  constitutes  the  offense  of  an  assault  with 
intent  to  commit  a  great  bodily  injury,  and 
where  the  intent  is  shown,  that  which  would  be 
an  assault  unaccompanied  with  a  felonious 
intent  will  be  such  when  thus  accompanied. 
The  State  of  Iowa  v.  Malcolm,  8  Iowa,  413. 

710. instractionfl:  particular.case.  Where, 

under  an  indictment  for  an  assault  with  intent 
to  commit  a  great  bodily  injury,  it  appeared 
that  the  defendant  was  in  a  store  room,  and 
while  there  some  words  passed  between  him 
and  one  O. ,  the  person  assaulted,  that  defendant 
slid  off  the  counter  with  a  bowie  knife  in  his 
hand  and  threatened  O.  with  violence,  when 
he  was  caught  and  held  for  some  time  ;  that  0. 
run  an4  was  soon  followed  by  the  prisoner, 
with  a  knife  in  his  hand ;  that  he  was  caught 
while  in  pursuit ;  that  while  in  the  house  he 
was  not  within  ten  feet,  and  when  out  of  the 
house  not  within  fifty  feet  of  the  said  0.,  that 
he  did  not  attempt  to  throw  the  knife,  but  had 
to  be  held  in  order  to  prevent  his  following 
said  p.  more  closely ;  that  he  was  very  angry 
and  where  the  court  instructed  as  follows : 
1.  That  if  the  defendant  had  a  bowie  knife  in 
his  hand  of  sufficient  capacity  to  inflict  a  great 
bodily  injury  upon  O.,  and  was  only  prevented 
from  inflicting  a  great  bodily  injury  upon  him 
by  others,  then  he  is  guilty.  2.  That  if  he  had 
the  intent,  and  means  to  inflict  the  offense 
charged,  and  was  only  prevented  from  inflicting 
the  same  by  others,  the  distance  of  defendant 
from  O.  is  not  material.  3.  That  if  the  j  ury 
should  be  of  the  opinion,  from  the  evidence, 
that  defendant  had  the  means  and  ability  to 
inflict  a  great  bodily  injury  upon  O.,  and  find 
the  defendant  intended  and  endeavored  to  inflict 
such  injury,  and  would  have  done  so  had  he  not 
been  prevented  by  the  interference  of  others, 
it  will  be  their  duty  to  find  against  the  defend- 
ant. H.ddt  that  the  instructions  were  correct. 
IHd. 

711.  The  offense  is  not  a  felony,  under  the 
statute.    Under  our  statute,  an   assault  with 

♦  Rev.,  see.  4217.  (Ck>de  of  1878,  fi  3875.)  If  any  nerson 
assault  another  with  intent  to  inflict  a  great  bodily 
Injury,  he  shall  be  punished  by  Imprisonment  la  the 
county  Jail  not  exoeeding  one  year,  or  by  flue  not 
exceeding  five  hundred  dollars. 


intent  to  commit   great   bodily    harm    is   not 
felony,     i  he  State  of  Iowa  v.  Thompwn,  9  Iowa 
188. 

See  sub-title.  Defenses,  herein — Justifica- 
tion; Provocation. 

/.  AssatUt  toith  intent  to  commit  murder.^ 

712.  It  is  not  necessary  to  state,  in  the  indict- 
ment charging  the  defendant  with  making  an 
assault  with  a  gun,  with  intent  to  "kill  and 
murder,"  that  the  gun  was  loaded,  nor  that  it 
was  pointed  or  discharged  at  any  time,  nor  the 
manner  in  which  it  was  used.  The  State  of 
Iowa  V.  Shepardt  10  Iowa,  126. 

713. The  pointing  of  a  gun  which  is  not 

loaded  in  a  threatening  manner,  at  another, 
constitutes  an  assault,  when  the  party  at  whom 
it  is  pointed,  does  not  know  that  it  is  not  loaded, 
or  has  no  reason  to  believe  that  it  is  not.  Ibid. 

714.  A  defendant  charged,  by  indictment, 
with  an  assault  with  intent  to  commit  murder, 
may  be  found  guilty  of  an  assault  only.  Fol- 
lowing Dixon  V.  T?ie  State,  3  Iowa,  416,  and  the 
authorities  there  cited.  Ibid. 

g.  Assault  with  intent  to  commit  rape.X 

716.  Assault  with  intent  to  commit  rape. 

A  defendant  charged  with  the  commission  of  a 
rape  may  be  convicted  of  an  assault  with  intent 
to  commit  a  rape,  upon  evidence  being  shown 
that  the  offense  was  consummated  under  circum- 
stances which  satisfy  the  jury  that  the  assault 
was  made  without  the  consent  of  the  female, 
although  there  was  not  a  sufficient  want  of  con- 
sent at  the  time  of  consummation  as  to  constitute 
the  higher  crime.  The  State  of  Iowa  y.  Cross, 
12  Iowa,  66. 

716.  resistance.      The    failure  of   the 

female  to  make  any  outcry,  when  a  violation  of 
her  person  was  attempted,  and  the  fact  that 
her  garments  were  uninjured  in  the  struggle 
with  her  assailant,  tend  strongly  to  show  con- 
sent, but  are  not  conclusive,  and  should  always 
be  considered  in  connection  with  her  age  and 
intelligence.  Ibid. 

See  subtitle.  Evidence,  §  628,  ante;  and  sub- 
title Indictment. 

t  Rev.,  sec.  4214.  ^Oode  of  1873,  S  3872.)  If  any  person 
assault  another  with  intent  to  commit  murder,  he 
shall  be  punished  by  Imprisonment  In  the  peniten- 
tiary not  to  exceed  one  year.         

t  Rev.,  sec.  4315.  (Code  of  1873,  6  8873.)  If  any  person 
assault  a  female  with  intent  to  commit  a  rape,  he 
shall  be  punished  by  Imprisonment  In  the  peniten- 
tiary not  exceeding  twenty  years. 
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?i.  Assisting  prisoner  to  escape. 

717.  AmriiitlTig  pxiaoner  to  escape.  To  assist 
a  prisoner  in  escaping  from  the  custody  of  an 
officer,  when  held  under  a  warrant  issued  by  a 
magistrate,  under  chapter  184  of  the  Revision 
of  1860,  for  having  threatened  to  .commit  a 
public  ofifbnse,  is  as  much  a  violation  of  the 
statute  as  though  the  prisoner  stood  charged 
with  its  actual  commission.  The  State  of  Iowa 
y.  BcUes,  28  Iowa,  96. 

718.  In  a  prosecution   for  assisting  a 

prisoner  to  escape,  when  thus  held,  the  defend- 
ant cannot  avoid  liability  by  proving  that  such 
prisoner  was  not,  in  fact,  guilty  of  the  crime 
with  which  he  was  charged,  and  all  evidence 
for  that  purpose  is  incompetent.  Ibid. 

See  sab-title.  Evidence,  ^  629,  ante. 

i.  Burglary. 

719.  Burglary:  .what  oonstitates  breaking. 
The  pushing  open  of  a  closed  door,  with  the 
intent  expressed  in  the  statute,  is  a  sufficient 
breaking,  within  the  meaning  of  the  law,  to 
constitute  burglary.  T?ie  Staie  of  Iowa  v.  Reid, 
20  Iowa,  413. 

720.  Intent.  The  law  does  not  necessarily 
imply  the  criminal  intent,  in  a  prosecution  of 
this  character,  from  the  simple  fact  of  breaking 
and  entering ;  but  whether  he  had  the  intent 
charged,  or  whether  he  was  capable,  in  his 
intoxicated  condition,  of  forming  any,  are  ques* 
tions  of  fact  for  the  jury.  The  State  v.  BeU, 
29  Iowa.  816. 

See  sub-title,  Evidence.  §  681,  ante,  and  sub- 
title, herein.  Defenses. 

j.  Concealing  stolen  property. 

721.  Ooncealing  stolen  property.^  Being 
present  where  stolen  property  is  concealed, 
knowing  it  to  be  stolen,  and  keeping  silent  and 
refusing  to  give  information  to  officers  search^ 
ing  for  the  same,  is.  when  unexplained,  conduct 
sufficient  to  warrant  a  conviction,  notwithstand- 
ing the  evidence  does  not  show  that  the  accused 
was  in  the  physical  possession  of  the  prop- 
erty secreted.  TJie  State  of  Iowa  v.  Saint  Glair, 
17  Iowa,  149. 

722.. The  case  of  The  State  of  Iowa  v.  St. 
Clair,  supra,  cited  and  approved.  TTie  State  of 
Iowa  V.  Turner,  19  Iowa,  144. 

723.  To  convict  a  party  of  concealing  stolen 
property,  under  section  2621  of  the  Code  of 
1851,  the  evidence  must  show  that  he  assisted 


to  hide  the  property,  in  order  to  elude  pursuit, 
or  to  avoid  discovery.  Upton  v.  The  State  of 
lotoa,  5  Iowa,  465. 

k.  Counterfeiting. 

724.  Oounterfeitlng  brand  of  another.  Where 
an  indictment  charged  the  defendant  with  hav- 
ing '*  falsely  marked  and  branded  sixty  sacks, 
containing  wheat  flour,  with  the  brand  and 
mark,  *  98  lbs.  superfine,'  with  intent  to  defraud 
S.  and  W.."  and  that  the  said  '*  sacks  of  flour, 
so  marked,"  etc.,  he,  the  said  defendant,  "  then 
and  there  sold  and  delivered  to  said  S.  and  W., 
as  and  for  sixty  sacks  of  flour,  of  ninety-eight 
pounds  of  superfine  flour  each ;  whereas,"  etc. 
Held,  1.  That  proof  that  defendant  had  falsely 
BO  marked  the  said  sacks,  or  any  of  them,  with 
intent  to  defraud,  was  sufficient  to  constitute 
the  offense,  and  to  sustain  a  verdict  of  guilty 
against  him.  2.  That  it  was  not  necessary  for 
the  State  to  prove  the  averment  that  the  defend- 
ant sold  and  delivered  the  same  to  S.  and  W. 
Tfie  State  of  Iowa  v.  Surge,  7  Iowa,  255. 

726.  When  defendant  may  be  convicted.  A 
defendant  may  be  convicted  under  section  2684 
of  the  Code  of  1851  (§  4261,  Rev.  1860,  §  8925, 
Code  of  1873)  though  the  ofiense  shown  by  the 
evidence  be  brought  within  but  one  clause  of 
said  section.  That  is,  a  defendant  may  be  con- 
victed under  this  section  by  showing  that  he 
had  money  in  his  possession,  with  intent  to 
pass  the  same,  without  showing  that  he  coun- 
terfeited coin,  and  so  vice  versa.  The  State  of 
Iowa  V.  Myers,  10  Iowa,  448. 

726.  Possession  of  counterfeit  coin.  The 
possession  of  counterfeit  coin,  as  contemplated 
by  said  section  2684,  may  consist  in  having  it 
deposited  in  a  secret  place,  within  the  knowl- 
edge and  control  of  the  accused.  The  Stats 
of  Iowa  v.Washbume,  11  Iowa,  245. 

See  sub-title,  Evidence,  section  685,  ante. 

I.  Conspiracy. 

727.  Explanation  of  defendants'  conduct : 
instruction.  To  an  instruction  offered  by  the 
defendants  in  a  prosecution  for  conspiracy,  that 
if  there  were  "  any  reasonable  explanation 
which  will  account  for  the  action  of  defendants, 
consistent  with  the  evidence  and  the  prisoners' 
innocence,  the  jury  should  adopt  such  explana 
tiou  unless  convinced,  beyond  a  reasonable 
doubt,  of  their  guilt,"  the  court  added  the  fol 
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lowing  modification :  "  But  the  jary  mast  judge 
of  the  acts  and  conduct  of  the  defendants  and 
determine  their  motives  therefrom,  and  if  their 
acts  and  conduct  can  be  reasonably  recon- 
ciled consistent  with  innocence,  then  it  is  your 
duty  to  consider  them ;  but  if  such  acts  and 
conduct  unerringly  point  to  guilt,  then  you 
should  convict."  It  was  argued  that  the  modi- 
fication was  erroneous  because  it  only  directed 
the  jury  to  eonnder  defendants'  acts,  if  consist- 
ent with  innocence  instead  of  directing  an 
acquittal  in  such  an  event.  Meld,  that  the 
instruction,  as  modified,  was  not  erroneous.  TTie 
State  V.  Sterling  et  al.,  84  Iowa,  443. 

See  sub-titles  herein.  Indictment,  ante;  Evi- 
dence, section  632,  et  eeq,,  ante. 

m,  Enticing  away  females. 

728.  Entioiiig  female  away.  Under  an 
indictment  for  enticing  away  an  unmarried 
female  under  the  age  of  fifteen  years,  from  her 
father,  etc.,  and  without  their  consent,  for  the 
purpose  of  prostitution,  the  defendant  cannot 
show  that  the  said  female,  before  said  enticing, 
told  him  that  she  was  over  fifteen  years  of  age. 
The  State  oflatca  v.  Buhl,  8  Iowa,  447. 

729. wrongful  intent.    A  party  is  liable 

for  a  wrongful  act  where  there  exists  a  criminal 
intent,  although  the  act  done  is  not  that  which 
was  intended,  the  wrongful  intent  to  do  one  act, 
is  transposed  to  the  other,  and  constitutes  the 
same  offense.  Ibid. 

730.  When  the  parents  of  the  female 

enticed  away  are  dead,  and  no  guardian  has 
been  appointed,  those  with  whom  she  resided 
as  a  member  of  the  family,  and  who  had  her 
wholly  under  their  care  and  protection,  would 
have  "  the  legal  charge  of  her  person,*'  within 
the  meaning  of  section  2584  of  the  Code  of  1851. 
IMd. 

731.  prostitution.  The  word  "  prostitu- 
tion," in  said  section  2584  means  common,  indis- 
criminate, illicit  intercourse,  and  not  merely 
seduction.  Ibid. 

n.  Embezzlement. 

732.  Embezzlement:  what  oonstitates. 
Where  a  person  in  the  employment  of  another 
is  intrusted  with  a  span  of  horses  and  wagon, 
and  while  thus  in  charge  appropriates  them  to 
his  own  use,  the  crime  is  embezzlement,  and  not 
larceny  under  the  statutes  of  Iowa.  Ennis  v. 
TJie  8taU,  8  G.  Gr.  67. 


733. sulDJeot  of:  draft.  Under  our  statute, 

which  abrogates  the  common-law  rule,  a  draft, 
promissory  note  or  other  evidence  of  debt  is  the 
subject  of  larceny  and  also  of  embezzlement, 
which  is  but  a  similar  statutory  crime.  The 
State  V.  Orwig,  24  Iowa,  102. 

734.  rule  applied.    It  was  accordingly 

held  that  an  indictment,  which  charged  that  the 
defendant,  as  private  secretary  of  the  governor, 
received  into  his  possession  and  care  a  treasury 
draft  of  the  United  States,  drawn  in  favor  of 
the  State  and  payable  to  the  order  of  the  gover- 
nor, which  he,  the  said  defendant,  feloniously 
converted  to  his  own  use  and  embezzled,  was 
valid.  Ibid. 

736. indorsement  not  neoessary.    The 

fact,  in  such  case,  that  the  governor  had  not 
indorsed  the  draft  which  was  payable  to  his 
order,  or  that  the  amount  could  not  be  recovered 
of  the  government,  no  action  being  maintainable 
against  it,  renders  the  draft  none  the  less  an 
evidence  of  debt  and  the  subject  of  larceny  or 
embezzlement.  Ibid. 

See  sub-title.  Indictment,  herein,  ante. 

0.  Extortion :  malidoue  threate, 

736.  Extortion;  maUoious  threats.  Extor- 
tion and  pecuniary  advantage  are  not  necessary 
ingredients  in  the  offense  of  maliciously  threat- 
ening to  do  an  injury  to  another,  with  Intent 
thereby  to  compel  the  person  threatened  to  do  an 
act  against  his  will,  under  section  4213  of  the 
Revision  of  1860.  (§3871,  Code  of  1873).  The 
J^^ate  of  Iowa  v.  Young,  26  Iowa,  122. 

p.  False  pretenses. 

737.  False  pretenses;  no  specifications 
need  be  filed.  The  district  attorney,  on  an 
indictment  for  obtaining  property  under  false 
pretenses,  is  not  required  to  file  specifications 
of  the  false  pretenses  used  by  the  person  accused. 
The  United  States  v.  Boss,  Mor.  164. 

738.  What  oonstitates.  Our  statute  has 
changed  the  common-law  rule  as  to  cheats, 
and  thereunder  any  person  who  designedly,  by 
false  pretense  and  with  intent  to  defraud,  ob- 
tains any  money  or  property  from  another, 
may  be  convicted  of  obtaining  money  under 
false  pretenses,  though  no  false  token  affect- 
ing the  public  was  used.  The  State  of  Iowa  v. 
Beidel,  26  Iowa,  430. 

739.  False  promise.  While  a  false  promise 
will  not  sustain  the  charge  of  obtaining  property. 
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etc.,  under  false  pretenses,  yet  the  fact  that  a 
promise  is  combined  with  the  false  pretense 
does  not  destroy  the  criminality  of  the  act ;  and 
if  both  blend  together  and  jointly  act  upon  the 
mind  of  the  defrauded  person,  it  is  sufficient. 
The  State  v.  D<nDe,  27  Iowa,  278. 

(See  sub-title  Indictiaent,  ante,  hei'ein.) 

740. rule  applied.    In  a  prosecution  for 

obtaining  the  signature  of  the  prosecutor  to  a 
receipt  (which,  under  our  statute,  is  the  subject 
of  forgery),  by  false  pretenses,  the  indictment 
charged  that  the  defendant  went  to  the  prosecu- 
tor and  pretended  that  he  had  come  to  pay  a 
debt  due  from  him  to  the  prosecutor,  and  that 
by  reason  of  such  false  pretense  the  prosecutor 
was  induced  to  execute  a  receipt  to  the  defend- 
ant for  the  amount  of  the  debt,  which  the 
defendant  took  into  his  possession  and  carried 
away  without  the  consent  of  the  prosecutor, 
and  without  paying  him  any  part  of  the  debt. 
The  indictment  further  alleged  that  defendant 
did  not  come  to  pay  the  prosecutor  as  pretended. 
Hdd,  that  the  offense  was  sufficiently  described. 
Wright,  J.,  dissenting.  Ibid. 

741. indorsement.  To  obtain  an  indorse- 
ment or  credit  upon  a  promissory  note  is  not 
obtaining  property,  money  or  goods  within  the 
meaning  of  the  statute.  (Rev.  1860,  §  4392.) 
Ths  State  of  Iowa  v.  Moore,  15  Iowa,  412. 

q.  Foi'gery. 

742.  Forgery.  Where  a  party  is  charged 
with  forging  an  indorsement  on  the  back  of  an 
order  or  draft  purporting  to  have  been  drawn 
by  one  bank  upon  another,  proof  of  the  existence 
of  the  bank  is  not  required  ;  nor  is  it  necessary 
to  aver  the  genuineness  or  validity  of  the  instru- 
ment forged.  The  State  of  Iowa  v.  Pierce,  8 
Iowa,  231. 

743. statute  construed.    The  language, 

spirit,  scope  and  tenor  of  section  2643  of  ^the 
Code  of  1851  (§  4270,  Rev.  1860 ;  §  8984,  Code  of 
1878),  shows  that  it  extends  to  cases  for  falsely 
making  and  uttering  indorsements  on  any  note, 
bill,  order  or  instrument,  as  well  as  to  falsely 
making  aiid  altering  the  body  of  the  instrument 
itself.  Ihid. 

744. intent:  fraud.    OThe  essence  of  the 

crime  of  forgery  consists  in  doing  the  act  with 
the  intention  to  defraud.  Ibid, 

746. instrument   invalid    on   its   face. 

Where  a  writing  is  invalid  on  its  face,  it  cannot 
be  the  subject  of  forgery,  for  the  reason  that  it 


has  no  legal  tendency  to  effect  a  fraud ;  but 
where  the  invalidity  is  to  be  made  out  by  proof 
of  some  extrinsic  fact,  the  instrument,  if  good 
on  its  face,  may  be  legally  capable  of  effecting  a 
fraud,  and  the  party  making  the  same  may  be 
punished.  Ibid. 

746.  Oonstituents  of  the  crime.  In  order  to 
constitute  the  crime  of  forgery,  it  is  not  neces- 
sary that  any  person  should  have  been  de- 
frauded in  fact.  The  attempt  to  defraud  and 
the  intention  to  do  so  in  sufficient.  Ibid. 

141.  Forgery  is  the  signing  by  one,  without 
authority  and  falsely,  and  with  intent  to  de- 
fraud, the  name  of  another  to  an  instrument 
which,  if  genuine,  might  apparently  be  of  legal 
efficacy  or  the  foundation  of  a  legal  liability. 
The  State  of  Iowa  v.  Thompwm,  19  Iowa,  299. 

748.  Alteration  of  receipt.  An  alteration 
of  a  genuine  receipt  by  the  parties  holding 
the  same,  in  such  manner  as  to  make  it  show 
that  the  moneys  receipted  for  were  to  be 
applied  in  payment  of  the  note  of  a  third  party, 
if  done  with  a  fraudulent  intent,  is  forgery. 
The  State  of  Iowa  v.  Wooderd,  20  Iowa,  541. 

749.  The  making  or  alteration  of  any  writ, 
ing  with  a  fraudulent  intent,  whereby  another 
may  be  prejudiced,  is  forgery  ;  it  is  not  essential 
that  any  person  should  be  actually  injured* 
Ibid. 

760.  It  is  sufficient,  if  the  instrument  be 
genuine,  that  it  would  be  the  foundation  or  the 
evidence  of  another's  liability.   Argtbendo.  Ibid. 

761.  A  material  alteration  of  a  genuine 
instrument,  whereby  a  new  operation  would  be 
given  to  it,  would  be  a  forgery  of  the  whole. 
Arguendo.    Ibid, 

762.  Intent  cannot  be  negatived  by  showing 
claim  to  be  Just.  The  criminal  intent  which 
the  law  infers,  from  forging  an  instrament  and 
using  it  as  evidence  of  a  claim  against  the  party 
whose  name  is  forged,  cannot  be  negatived  by 
evidence  showing  that  the  claim  was  in  reality 
a  just  one.    Ibid.  * 

763.  False  making  or  alteration  with  intent 
to  defraud.  False  making  or  materially  alter 
ing,  with  intent  to  defraud,  of  any  writing 
which,  if  genuine,  might  apparently  be  of 
legal  efficacy  is  forgery.  TJie  State  of  Iowa  v. 
Johnson  and  Johnson,  26  Iowa,  407 ;  and  The 
State  V.  2?u>mp8on.  supra. 

764.  Applications  of  the  rule.  The  certifi- 
cate of  a  justice  of  the  peace,  authenticating 
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the  presentation  and  counting  of  gopher  scalps, 
for  which  a  bounty  has  been  offered  by  the  board 
of  supervisors,  which  is  to  be  received  by  the 
board  as  legal  proof  of  such  counting,  for  the 
purpose  of  issuing  warrants  to  pay  the  bounty 
claimed,  is  the  subject  of  forgery.    Ibid. 

766.  The  detachment  from  a  written  instru- 
ment of  a  condition  thereto,  written  upon  the 
same  paper  and  at  the  same  time,  whereby  the 
writing  is  changed  from  a  non-negotiable  instru- 
ment to  negotiable  promissory  note,  is  forgery, 
and  punishable  as  such.  The  State  v.  Stratton, 
27  Iowa,  420. 

See  subtitles.  Indictments  and  Evidbncb, 
herein,  ante. 

r.  Oaming, 

766.  HoTBe  racing:  not  a  game  of  chance. 
An  indictment  for  betting  on  a  horse  race  can- 
not be  sustained,  under  the  act  against  gaming ; 
horse  racing  is  not  a  game  of  chance.  Harliss 
and  Adams  v.  T?ie  United  States,  Mor.  169. 

767.  Name  of  game^  The  suffering  or  per- 
mitting gaming  cannot  be  evaded,  by  call- 
ing the  game  by  some  unusual  name,  or  the 
thing  or  property  played  for  by  other  than  its 
right  name ;  and  it  is  sufficient  to  render  the 
keeper  liable,  if  money,  property,  or  thing  of 
value  is  played  for  by  the  parties  on  the  prem- 
ises, and  that  the  house  is  a  gambling  house, 
or  a  place  where  persons  resort  to  for  the  pur- 
pose of  playing  at  cards,  for  money  or  property. 
The  State  of  Iowa  v.  Maurer,  7  Iowa,  406. 

768.  Qaming  for  « drinks."  The  playing  at 
cards  for  drinks  of  spirituous  liquors  is  gamb- 
ling, within  the  meaning  of  the  statutes.  Ibid. 

769.  Stakes.  It  is  not  essential  to  the  crime 
of  gambling  that  the  stakes  shall  be  put  up 
before  the  game  progresses.  Tfie  State  of  Iowa 
V.  Leicht,  17  Iowa,  28. 

760. Playing  games  of  chance  "  for  the 

drinks  round,"  to  be  delivered  when  the  game 
is  ended,  is  gambling  within  the  meaning  of  the 
statute ;  and  the  owner  of  a  house  who  know- 
ingly permits  such  games  to  be  played  therein, 
is  guilty  of  keeping  a  gambling  house,  within 
the  meaning  of  the  law.  Ibid. 

761.  The  jury  should  be  satisfied  that  the 
defendant  had    personal    knowledge    of    the 

gambling.  An  instruction  that  his  permission 
would  be  presumed,  if  the  act  was  done  on 
premises  under  his  control,  was  erroneous.     The 


State  V.  Coaster,  10  Iowa,  453;    The  State  v 
Biting,  13  Ibid.  600. 

762.  A  single  act  is  sofficieat  to  oonviot  It 
is  not  necessary  that  the  house  should  be  genet- 
ally  resorted  to  for  the  purpose  of  gambling. 
The  offense  consists  in  keeping  a  place  for  such 
purposes.  Ibid. 

See  sub-titles,  Indictmbnts  and  Evtdence, 
herein,  ante. 

s.  lUegal  voting. 

763.  Illegal  voting:  instruction.  In  the  trial 
of  an  indictment,  under  section  4337  of  the 
Revision  of  1860,  for  "  willfully  voting  when 
not  a  citizen  of  the  United  States,"  the  court 
did  not  err  in  refusing  to  instruct  the  jury  "  that 
knowledge  is  not  to  be  presumed  in  such  case, 
but  is  to  be  alleged  and  proved  like  any  other 
fact,"  for  the  reason  that  the  instruction  was 
not  pertinent.  The  State  of  Iowa  v.  Sheeley,  15 
Iowa,  404. 

764.  Voting  in  township  when  not  a  resi- 
dent. Voting  in  a  township  of  which  the  voter 
is  not  a  resident  is  an  offense,  under  section 
4337  of  the  Revision  of  1860  (g  3997  Code  of  1873.) 
The  State  of  Iowa  v.  Mtnnick,  15  Iowa,  123. 

766.  The  sufficiency  of  evidence  to  sustain  a 
verdict  of  guilty  on  the  trial  of  an  indictment 
for  illegal  voting  considered.  Ibid. 

See  sub-title.  Indictments  ;  also  Evidence 

^Ul,fm,ante. 

t.  Incest. 

766.  Incest:  age.  A  brother  and  sister  must 
each  be  over  the  age  of  sixteen  years  to  incur 
the  guilt  of  incest  under  our  statute.*  The 
United  States  v.  HUler,  Mor.  330. 

767.  What  constitutes  crime.  The  inter- 
marriage of  persons  within  the  degrees  of  con- 

*Thi8  rule  has  been  changed  by  section  4367 
et  sequor.  Revision  of  1860;  reprinted  as  sections 
4030,  Code  of  1873,  and  as  follows ; 

Section  4367.  Be  it  enacted  by  the  Oeneral  Assem- 
bly of  the  State  of  Iowa:  That  no  man  shall  marry 
his  father's  sister,  mother's  sister,  father's  widow, 
wife's  mother,  dauflrhter,  wife's  daughter,  son's 
widow,  sister,  sou's  daunrhter,  dau«rhter's  daugthcr, 
j  son's  son's  widow,  daughter's  son's  widow,  brother's 
daughter  or  sister's  daughter. 

Sec.  4968.  No  woman  shall  marry  her  father's 
brother,  mother's  brother,  mother's  husband,  hus- 
band's rather,  son,  husband's  son.  daughter's  hus- 
band, brother,  son's  son,  daughter's  son,  son's 
daughter's  husband,  daughter's  daughter's  husband' 
brother's  son,  or  sister's  son. 

Sec.  4909.  All  persons  being  within  the  degrees 
of  consanguinity  or  affinity  in  which  marriages  are 

firohibited  bv  ttie  foregoing  sections,  who  shall 
ntermarry  with  or  carnally  know  each  other,  shall 
be  deemed  guilty  of  incest  and  shall  be  punished  by 
imprisonment  in  the  State  penitentiary  for  a  terra 
not  exceeding  ten  years  and  not  less  than  one  year. 
Sec.  41370.  AH  acts  and  parts  of  acts  inconsistent 
with  this  act  are  hereby  repealed. 


CRIMmAL  LAW. 


359 


Larceny. 


Bangainity  forbidden  by  the  statute  (Rev.,  ^g 
4367, 4368),  constitutes  the  crime  of  incest  under 
and  as  defined  by  section  4369.  To  sustain  a 
conviction,  it  is  not  necessary  for  the  State  to 
show,  in  addition,  carnal  knowledge  between 
the  parties.  The  8taie  v.  Schaunhurst  et  (U.,  34 
Iowa,  547. 

768.  Mazxiage  of  anoestozB.  It  is  unneces- 
sary, in  a  prosecution  for  incest  against  a 
brother  and  sister,  to  show  that  their  parents 
were  lawfully  married.  The  statute,  in  effect, 
forbids  and  declares  criminal  the  intermarriage 
of  illegitimate  children  of  the  same  parents. 
Ibid. 

See  sub-title,  Evidancb,  herein,  §  643  et  seq., 
ante. 

u.  Larceny. 

769.  To  conatltate  the  offeiuie  of  larceny, 

it  should  appear  that  the  goods  were  procured 
animo  furandi,  or  there  should  have  been  evi- 
dence tending  to  show  that  the  property  was 
delivered  to  the  prisoner  under  the  influence  of 
false,  fraudulent  or  improper  efforts  on  his  part. 
Ennie  v.  The  State,  3  G.  Gr.  67. 

770.  Stealing:  i^eaning  of.  In  the  section  of 
the  statute  of  1843  in  relation  to  petty  larceny, 
and  regulating  that  offense,  without  reference 
to  the  preceding  section,  the  word  "  stealing" 
ha84k  uniform  signification,  and  means  the  felon- 
ious taking  away  of  goods  belonging  to  another. 
The  State  of  Iowa  v.  Chambers,  2  G.  Gr.  308. 

771.  Possession  of  stolen  property:  effect  o£ 
The  fact  that  a  portion  of  the  chattels  were 
found  upon  the  premises  of  the  accused,  eigh- 
teen months  after  they  were  stolen,  unaccom- 
panied by  other  suspicious  circumstances,  is  not 
prima  fa^ie  e/MeneeWxAi  the  accused  was  guilty 
of  the  larceny.  Ibid. 

772.  The  mere  possession  of  property  stolen, 
when  a  burglary  was  committed  a  short  time 
after  the  commission  of  the  offense,  is  not  alone 
sufficient  to  make  a  prima  facie  case  of  guilt 
against  the  party  in  possession ;  but  may  be 
considered,  in  connection  with  other  circum- 
stances, as  tending  to  establish  guilt.  State  of 
Iowa  V.  Reid,  20  Iowa,  413. 

773.  Where  a  person  found  in  the  recent  pos- 
session of  stolen  property  states  that  he  bought 
it  of  a  stranger,  this  does  not  necessarily  consti- 
tute such  an  explanation  as  to  require  the  State 
specifically  to  disprove  it.  It  is  enough,  if  the 
attendant  circumstances  satisfy  the  jury  of  the 


falsity  of  the  explanation,  and  of  the  guilt  of 
the  accused  The  State  v.  Brown,2^  Iowa,  561. 
774i  Subject  of  larceny.  Bears,  monkeys 
foxes  and  coons  are  not,  at  common  law,  the 
subjects  of  larceny.  Warren  v.  State  of  latoa. 
1  G.  Gr.  106. 

776.  Interest  in  mortgaged  ehattels.  The 
mortgagors  of  personal  property  who,  by  the 
stipulations  of  the  mortgage,  are  entitled  to 
the  possession,  have  an  interest  therein  which 
may  be  the  subject  of  larceny.  Tfie  State  of 
Iowa.  V.  Quick  and  MiUlen,  10  Iowa,  451. 

776.  Draft.  Our  statute  abrogates  the  com- 
mon-law rule,  and  thereunder  a  draft  or  other 
evidence  of  indebtedness  is  the  subject  of  lar- 
ceny.    The  State  v.  Oriory,  24  Iowa,  102. 

777.  Ijarceny  in  another  State.  The  stealing 
of  property  in  another  State,  and  bringing  it  into 
this  State,  is  not  the  commencement  of  an  offense 
in  another  State  and  its  consummation  in  this, 
within  tlie  meaning  of  section  4505*  of  the 
ilevision  of  1860.  The  State  of  Iowa  v.  Bennett, 
14  Iowa,  479. 

778.  — —  bringing  stolen  property  into  the 
State.  When  stolen  property  is  brought  into 
this  State,  the  crime  of  larceny  is  completed  in 
any  county  into  which  the  property  is  brought 
by  the  thief,  and  he  may  be  therein  indicted 
and  convicted.  Ibid. 

779.  Instmction  ai  to  conduct  of  prisoner. 
When  the  evidence  showed  that  the  defendant 
had  made  certain  statements  touching  the  rela- 
tion of  another  party  to  the  property  stolen  ;  that 
such  statements  were  true,  but  did  not  amount  to 
a  direct  charge  that  such  person  was  implicated 
in  the  robbery ;  it  was  held  erroneous  to  instruct 
the  jury  that  if  the  defendant  believed  that 
such  person  "  was  Innocent,  and  yet,  for  the 
purpose  of  diverting  suspicion  from  himself, 
endeavored  to  cast  suspicion  upon  such  other 
person,"  a  strong  presumption  arises  of  defend- 
ant's guilt.  The  State  of  Iowa  v.  Collins,  20 
Iowa,  85. 

*  Section  4505  of  the  Revision,  reprinted  as 
section  4157.  C^ode  of  1873.  is  as  follows  .* 

8bc.  4505.  When  the  comral8slon  of  a  public  offense 
commenced  without  this  State  is  consuramated  with- 
in the  boundaries  thereof,  the  defendant  is  liable  to 
punishment  therefor  In  this  State  thoufrh  he  was 
without  the  State  at  the  time  the  commission  of  the 
offense  chanred :  provided  he  consummated  the  of- 
fense throuKh  the  intervention  of  an  innocent  or 
guilty  agent  within  this  State,  or  any  other  means 
proceedinflT  directly  from  himself;  and  in  such  case 
the  Jurisdiction  is  in  the  county  in  which  the  offense 
is  consummated. 
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780.  Finding  of  lost  property.  To  constitute 
the  finding  and  conversion  of  lost  property 
larceny,  under  section  4242  *  of  the  Revision  of 
1860,  such  finding  and  conversion  must  have 
been  by  one  knowing  the  owner  thereof.  With- 
out this  knowlege  on  the  part  of  the  finder,  the 
offense  is  incomplete.  TJie  State  of  Iowa  v. 
Taylor,  25  Iowa,  273. 

78  L  To  sustain  an  indictment  for  larceny  of 
money,  it  is  not  necessary  to  show  that  it  was 
taken  from  the  person  of  the  owner.  If  it  was 
dropped  from  the  pocket  of  the  owner  and 
picked  up  by  the  defendant  and  converted  to 
his  own  use,  without  the  knowledge  of  the 
owner,  the  facts  would  sustain  an  indictment 
for  the  general  offense  of  larceny.  The  State 
of  lotoa  V.  Pratt,  20  Iowa,  267 ;  The  State  of 
Iowa  V.  Collins,  Ibid.  5. 

782.  Personation  of  another.  A  person  who 
falsely  personates  another,  and  in  such  as- 
sumed character  receives  property  intended  to 
be  delivered  to  the  party  so  personated,  with 
intent  to  convert  the  same  to  his  own  use,  is 
guilty  of  larceny,  under  section  4241  f  of  the 
Revision  of  1860.  T?ie  State  of  Iowa  v.  Brown, 
25  Iowa,  561. 

783.  Trepass  not  a  neoessary  ingredient  to 
larceny.  The  common-law  rule,  that  there 
could  be  no  larceny  without  a  trespass,  and  no 
trespass  where  there  was  consent  by  a  party 
authorized  to  give  it,  even  though  such  consent 
was  obtained  by  fraud,  is  abrogated  in  cases 
contemplated  by  said  section  4241.     Ibid. 

784.  Common  and  notorious  tliie£  Section 
4247  X  of  the  Revision  does  not  provide  for  the 
indictment  of  common  and  notorious  thieves, 
as  such,  but  simply  provides  for  their  punish- 
ment under  an  ordinary  indictment  for  larceny. 
The  State  v.  Riley,  28  Iowa,  547. 

786.  On  appeal  from  a  conviction  of  petit 
larceny,  before  a  justice,  the  defendant  is  not 

♦Section  4242  of  the  Revision,  reprinted  as 
section  3006.  Code  of  1873,  is  as  follows : 

Sec.  4342.  If  any  person  come,  by  flndinir,  to  the 
possession  any  personal  property  of  which  he  knows 
the  owner  and  unlawfully  appropriate  the  same  or 
any  part  thereof  to  his  use,  he  Is  guilty  of  larceny 
and  shall  be  punished  accordlnt^lv. 

+  Section  4241  of  the  Revision,  reprinted  as 
section  3006.  Code  of  1873,  is  as  follows : 

Sec.  4241.  If  any  person  falsely  personate  or  repre- 
s^ent  another  and  In  such  assumed  character  receive 
any  money  or  property  Intended  to  be  delivered  to 
the  party  so  personated,  with  intent  to  convert  the 
same  to  his  own  use,  he  Is  guilty  of  larceny  and  shall 
bo  punished  iu;cordlngly. 

? Section  4247,  referi*ed  to,  is  as  follows: 

Sec.  4247.  If  any  person,  having  been  before  con- 
victed of  larceny,  afterward  commit  another  larceny 


to  be  heard  to  allege  that  the  evidence  showed 
the  stealing  to  have  been  in  the  night  time, 
if  at  all,  and  that  therefore  it  was  an  offense 
beyond  the  jurisdiction  of  the  justice;  no  such 
matter  appearing  on  the  face  of  the  proceed 
ings.    Staie  v.  SipvU,  18  Iowa,  575. 

See,  further,  sub-titles.  Indictments  and  Evi- 
dence, herein,  ante. 

f>,  Letodness. 

786.  Lewdness :  private  iiux)iitineiioe  insiif- 
fident.  Evidence  tending  to  show  two  acts  of 
private  incontinence  is  insufficient  to  sustain  an 
indictment,  under  section  4351  §  of  the  Revision 
of  1860,  for  lewd  and  lascivious  conduct,  lite 
State  of  Iowa  v.  Marvin,  12  Iowa,  499. 

787.  Evidence  that  the  defendants  lived  to- 
gether as  master  and  servant,  and  that  the  man 
was  twice  seen  leaving  the  woman's  bed,  is  not 
sufficient  to  sustain  a  conviction.  Ibid. 

788.  The  offsnse  is  the  open,  lewd,  lasdvioiu 
conduct  of  the  parties,  living  together  as  hus- 
band and  wife.  It  is  the  publicity  and  disgrace, 
the  demoralizing  amd  debasing  influence,  that 
the  law  is  designed  to  prevent.  Ibid,  See,  also, 
The  State  v.  Lyon,  10  Iowa,  840. 

10.  MaliciouB  mischief 

789.  MaUdoafl  ix^Jnry  to  a  church  building 

is  an  indictable  offense,  under  section  4326  of  the 
Revision  of  1860,  section  3985,  Code  of  1873.  Tlie 
State  of  Iowa  v,  Brandt,  14  Iowa,  180. 

790.  Obstructing  railroad  track.  That  the 
defendant  owned  the  land  over  which  a  rail- 
road passed,  and  had  never  released  the  right 
of  way  to  the  same,  is  no  defense  to  a  prose- 
cution for  placing  obstructions  on  the  track  of 
such  road  at  a  point  on  his  own  land.  The 
State  of  Iowa  v.  Heseenhimp,  17  Iowa,  25. 

791.  Malice :  when  implied.  When  the  con- 
sequences which  would  naturally  follow  any 
act,  are  criminal    and  mischievous,    the    law 

and  be  thereof  convicted ;  or  if  any  person  at  the 
same  term  of  court  Is  convicted  as  principal  or  as 
accessory  after  the  fact  in  three  distinct  larcenies, 
he  Is  deemed  a  common  and  notorious  thief  and 
shall  be  punished  by  imprisonment  in  the  peniten- 
tiary for  not  less  than  five  years. 

§  section  4351,  referred  to,  is  reprinted  as  sec- 
tion 4012,  ("ode  of  1873,  and  is  as  follows : 

Sec.  43S1.  If  any  man  and  woman  not  being  married 
to  each  other  lewdlv  and  viciously  associate  and  co- 
habit together,  or  if  any  man  or  woman  married  or 
unmarried  Is  guilty  of  open  and  gross  lewdness  and 
denlgnodly  make  any  open  and  Indecent  or  obscene 
exposure  of  his  or  her  person  or  of  the  person  of 
another,  every  such  person  shall  be  punished  by  Im- 
prisonment In  the  county  Jail  not  exceeding  six 
months,  or  by  line  not  exceeding  two  hundred  dol- 
lars. 
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implies  that  the  party  acted  with  a  malicious 
intent.  Ibid. 

792.  A  breach  of  the  contract  by  which  a 
railroad  company  has  secured  the  right  of  way 
oyer  certain  lands  does  not  justify  the  owner  in 
placing  obstructions  on  the  track  of  the  railroad, 
where  it  crosses  his  land.  Ilnd. 

793.  Maiming:  ^rhat  constitutes.  The  maim, 
ing  of  a  domestic  animal  implies  some  perma- 
nent injury;  the  disfiguring  of  such  an  animal 
implies  a  lower  grade  of  offense  and  embraces 
any  injury,  however  slight,  which  is  made  with 
malice  toward  the  owner,  and  which  is  of  a 
character  to  lessen  the  value  of  the  animal. 
Tlie  State  of  Iowa  v,  Harris,  11  Iowa,  414. 

794.  Malice  toward  the  owner  of  the  ani- 
mal is  the  ingredient  of  this  ofTense ;  and  al- 
though the  injury  may  be  very  slight,  yet  if  it 
is  of  such  a  character  as  to  lessen  the  value  of 
the  animal  to  the  owner,  and  shows  the  malicious 
intention  of  the  person  committing  the  act,  the 
offense  is  complete.  Ibid, 

See  sub-title  Indicthents,  herein,  ante. 

X.  MantHaugkter. 

796.  The  common-law  definition  of  man- 
slaughter has  not  been  changed  by  the  Statute. 
The  StaU  v.  SheUedy,  4  Iowa,  477. 

796.  Discharge  of  fire-anns:   reoldeasness. 

If  one  fires  a  gun  recklessly  or  heedlessly, 
and  death  is  caused  thereby,  the  offense  will 
be  at  least  manslaughter,  notwithstanding  the 
gun  was  pointed  in  the  range  of  the  deceased 
by  accident,  with  no  desire  or  intention  to  wound 
or  kill.  Where  the  act  is  attended  with  de- 
liberation, and  its  probable  consequences  are 
mortal  or  dangerous  injuries  to  any  person  or 
persons,  the  grade  of  the  offense  is  determined 
by  the  degree  of  deliberation.  State  v  Vajice,  17 
Iowa,  188. 

797.  Where  a  man  was  indicted  for  murder, 
by  shooting  and  killing  one  who  was  stealing 
from  his  melon-patch  in  the  night  time,  and 
convicted  of  manslaughter,  which  conviction 
was  sustained  on  appeal,  the  following  instruc- 
tions were  approved :  1.  If  the  jury  find  that 
the  defendant  believed  a  person  to  be  in  his 
melon-patch  stealing  melons,  and  that  he,  not 
intending  to  kill,  but  carelessly  and  recklessly, 
fired  his  gun,  loaded  with  a  deadly  charge,  in 
the  direction  he  supposed  the  person  to  be,  and 
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killed  the  deceased,  then  he  is  guilty  of  man- 
slaughter. 2.  It  is  unlawful  for  any  one  to 
shoot  or  kill  a  trespasser,  or  one  stealing  from 
his  farm,  before  making  other  and  milder  ef- 
forts to  prevent  it,  be  this  trespass  or  stealing 
in  the  night  or  day  time.  3.  If,  from  the  evi- 
dence, you  find  tliat  defendant  went  out  in  a 
sudden  passion,  with  a  gun  loaded  with  a  deadly 
charge,  intending  to  shoot  any  person  stealing 
melons  from  his  patch,  and  never  intending  to 
kill,  but  only  to  injure  the  deceased ;  but  he  did 
infiict  wounds  which  produced  death — even 
such  finding  will  not  make  the  crime  less  than 
manslaughter ;  and  if  you  find  that  there  was 
time  for  the  passion  to  subside  before  the  shoot- 
ing, or  that  there  was  an  intention  to  kill,  or  do 
great  bodily  harm,  it  would  be  murder  in  the 
second  degree.  Ibid. 

798.  A  provocation  may  reduoo  a  homicide 
to  manalaoghteri  but  never  can  render  it  excus- 
able or  justifiable.  Thus,  if  A  kills  B  suddenly, 
with  or  without  any  considerable  provocation, 
the  law  implies  malice,  and  he  is  guilty  of 
murder.  If,  however,  the  provocation  was 
great,  such  as  must  have  greatly  provoked  A, 
the  killing  is  manslaughter.  If  it  appears  that 
the  intention  was  not  to  take  life,  but  mert<lv  to 
chastise  the  trespasser,  and  to  deter  th  *  <  ffender 
from  repeating  the  same,  the  offense  may  be 
extenuated,  and  will  be  no  more  than  man- 
slaughter. If  the  killing  take  place  in  the  pas- 
sion or  heat  of  blood,  it  may  be  manslaughter, 
but  cannot  be  less.  Or,  as  the  same  principle 
is  elsewhere  expressed,  trespass  against  prop- 
erty (not  a  dwelling-house)  is  not  such  a  provo- 
cation as  will  warrant  the  owner  in  using  a 
deadly  weapon.  If  he  does  so  and  death  en- 
sues, it  is  murder,  because  an  act  of  violence 
beyond  the  provocation.  But  if  the  injury  be 
infiicted  with  an  instrument,  and  in  a  manner 
not  likely  to  kill,  and  the  trespasser  should,  not- 
withstanding, happen  to  be  killed,  it  will  be  no 
more  than  manslaughter,  the  law  so  far  recog- 
nizing the  adequacy  of  the  provocation  arising 
from  the  trespass.  Ibid.  And,  to  the  same 
effect,  see  The  State  v.  SheUedy,  8  Iowa,  477. 

799.  General  rule.  When  death  ensues  from 
sudden  transport  of  passion  or  heat  of  blood 
upon  reasonable  provocation,  without  malice, 
the  offense  is  manslaughter  and  not  murder. 
The  State  of  loxm  v.  Deeklotts,  19  Iowa,  447.  And, 
see,  The  State  v.  Cokely,  4  Ibid.  477;  The  State 
V.  SMledy,  8  Ibid.  477. 
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800.  Malice.  Malice  is  presumed  from  the 
commission  of  an  act  wrongful  in  itself  and 
without  just  cause  or  excuse.  Ibid. 

y.  Murder  in  first  degree. 

801.  Malice  aforethought.  The  court  charged 
the  jury  that  if  a  design  to  kill  was  formed  "  at 
the  time  the  hlow  was  struck  with  the  knife,  it 
is  a  willful,  deliberate,  premeditated  killing, 
and  therefore  murder  in  the  first  degree."  Hdd^ 
that  this  was  erroneous ;  that,  in  order  to  consti- 
tute murder  in  the  first  degree,  the  design 
should  be  formed  before  the  blow  was  struck. 
Fonts  Y.The  8taU,  4  G.  Gr.  500. 

802.  Iiurtniotiona :  particular  case.  Where, 
on  the  trial  of  an  indictment  for  murder,  the 
the  court  instructed  the  jury  as  follows:  "1.  The 
facts  of  excuse  or  self  defense  must  be  proven 
to  the  minds  of  the  jury  clearly  and  beyond  a 
reasonable  doubt,  otherwise  they  must  find  the 
defendant  guilty  of  murder  or  manslaughter. 
2.  If  the  jury  find  that  the  defendant  did  kill 
the  deceased,  they  must  be  convinced  beyond  a 
reasonable  doubt  of  the  facts  offered  in  justifi- 
cation of  the  killing;  and  unless  other  justify- 
ing facts  have  been  proven,  they  must  be  satis- 
fied beyond  I  reaso I  iiible  doubt  1  hat  the  deceased 
did  attack  the  defendant  with  a  deadly  \veapon, 
and  drive  him  to  the  wall,  before  the  defendant 
can  justify.*'  Held^  that  the  instructions  were 
erroneous.  Tweedy  v.  TJie  State  of  loioa,  6  Iowa, 
433. 

803.  A  party  is  not  compelled  to  flee  from  his 
adversary,  who  assails  him  with  a  deadly  wea- 
pon, and  go  to  the  wall,  before  he  can  justify  a 
homicide.  Ibid.  See  further,  and  more  fully, 
sub-title  Dbfenses,  herein,  ante. 

804.  Premeditation.  An  instruction  on  the 
trial  of  an  indictment  for  murder,  which  omits 
the  element  of  premeditation,  in  defining  the 
crime  of  murder  of  the  first  degree,  is  erroneous. 
Foots  Y.  The  State,  4  G.  Gr.  500,  commented  on 
and  overruled.  The  State  of  Iowa  v.  Johnson, 
8  Iowa,  525. 

806. instmotions.    Where,  on  the  trial 

of  an  indictment  for  murder,  the  court  charged 
the  jury  as  follows:  "If  you  are  satisfied, 
from  the  circumstances  detailed  by  the  testi- 
mony, that  the  murder  was  willful,  deliberatet 
and  committed  with  malice  aforethought,  the 
verdict  should  be  for  murder  in  the  first  de- 
gree," and  when  the  bill  of  exceptions  recited 
that  the  other    instructions    pointed    out  the 


difference  between  murder  in  the  first  and 
second  degree,  and  manslaughter,  but  the  bill 
did  not  show  what  those  instructions  were,  it 
was  ?ieldf  that  it  did  not  appear  from  the  record 
that  the  defendant  was  not  prejudiced  by  the 
omission  of  the  word  "  premeditated  "  in  the  said 
instruction.  Ibid. 

806.  Waiver  of  incorrect  inatruotion. 
Where,  on  the  trial  of  an  indictment  for  mur- 
der, the  counselor  for  the  prisoner  claimed  and 
insisted  that  the  defendant  was  not  guilty,  or,  if 
so,  that  the  offense  was  murder  of  the  first  de- 
gree, and  thereupon  the  court,  without  objec- 
tion, charged  the  jury  as  follows:  **The  form 
of  your  verdict  will  be  as  follows,  if  you  find  the 
defendant  guilty  :  we,  the  jury,  find  the  defend- 
ant guilty  of  murder  in  the  first  degree  ;  or,  if 
you  find  the  defendant  not  guilty,  you  will  say, 
we    find    the    defendant    not   guilty."     Held, 

1.  That  the  defendant  could  not  complain  of  the 
issue  his  counsel  had  presented;  2.  That 
the  instruction  was  not  erroneous,  under  the 
circumstances.  Ibid. 

807.  Assumption  of  £acts  in  instruction. 
Where,  on  the  trial  of  an  indictment  of  the 
husband  for  the  murder  of  his  wife,  the  court 
charged  the  jury  as  follows:  "The  question 
whether  the  act  was  done  with  deliberation  and 
premeditation,  must  depend  upon  four  things, 
viz. :  1.  The  fact  that  defendant  had  previously 
had  a  difficulty  with  his  wife,  when  he  had  been 
drinking  ;  2.  The  infliction  of  a  fatal  wound  with 
a  deadly  weapon,  in  the  defendant's  hand,  with- 
out any  previous  provocation ;  3.  The  declara- 
tion of  defendant,  made  to  the  witness  W.,  that 
he  had  done  what  he  wanted ;  4.  The  declara- 
tions of  the  deceased  that  she  had  been  murdered 
by  the  defendant.  And  where  the  court  left  it 
to  the  jury  to  decide  whether  deliberation  and 
premeditation  were  inferable  from  these  facts. 
JIdd,  1.  That  it  should  have  been  left  to  the 
jury  to  say  whether  the  facts  were  proved; 

2.  That  it  would  have  been  preferable  also,  if 
the  charge  had  been  so  framed  as  not  to  lead  the 
jury  to  conclude  that  these  were  the  only  facts 
from  which  deliberation  and  premeditation  by 
defendant  might  be  inferred.  The  State  of  Iowa 
V.  OiUick,  7  Iowa,  287. 

808.  On  the  trial  of  an  indictment  for  mur 
der,  it  is  not  error  to  refuse  to  charge  the  jury 
"  that  when  no  motive  for  the  crime  appears,  it 
is  evidence  that  the  act  was  the  result  of  sudden 
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heat  and  passion  rather  than  of  premeditation 
and  deliberation."  Ibid. 

809.  Presumption  of  malice^  Malice  ma^ 
be  legitimately  inferred  from  the  weapon  nsed 
in  the  commission  of  a  homicide,  and  where  the 
killing  is  with  a  dangerous  weapon  calculated 
to  produce  and  actually  producing  death,  in  the 
absence  of  proof  that  it  was  accidental,  or  upon 
provocation,  the  presumption  of  law  is  that  the 
act  was  voluntary  and  with  malice  afore- 
thought. Ibid. 

810.  When  one  person  ttnites  with  one  or 
more  other  persons  in  a  felonious  enterprise, 
expected  to  result  in  homicide,  or  combines 
with  them  to  commit  an  unlawful  act,  with 
the  resoluTtion  to  overcome  all  opposition  by 
force,  and  is  present,  aiding  and  abetting  the 
deed,  or  is  constructively  present  by  performing 
his  part  of  the  unlawful  enterprise,  such  as 
keeping  watch  at  a  distance  to  prevent  surprise, 
or  the  like,  and  murder  is  committed  by  some 
one  of  the  party,  in  pursuance  of  the  original 
design,  or  the  unlawful  act  results  in  death,  he 
is  guilty  as  the  principal  and  immediate 
offender.  The  State  of  Iowa  v.  Na»h  and 
Redout,  7  Iowa,  347. 

811.  Where  two  or  more  persons  oonspire 
together  to  do  an  tmlawfdl  act,  and,  in  the 
prosecution  of  the  design  an  individual  is 
killed,  or  death  ensues  it  is  murder  in  all  who 
enter  into  or  take  part  in  the  execution  of  the 
design.  If  the  unlawful  act  be  a  trespass  only, 
to  make  all  guilty  of  murder,  the  death  must 
ensue  in  the  prosecution  of  the  design.  If 
the  unlawful  act  be  a  felony,  or  be  more  than 
a  bare  trespass,  it  will  be  murder  in  all  although 
the  death  happened  collaterally  or  beyond  the 
original  design.  The  State  of  Iowa  v.  Shelledy, 
8  Iowa,  477. 

812.  The  defendant  and  others  were  jointly 
indicted  for  the  murder  of  one  W.  The  court 
properly  instructed  the  jury  substantially  as  fol- 
lows :  "  That  if  the  defendant  and  others,  formed 
the  design  of  taking  the  life  of  the  said  W., 
whether  by  hanging  or  otherwise  ;  that  if  in 
pursuance  of  such  design  they  went  in  a  body  to 
his  house,  armed  and  resolved  and  prepared  to 
resist  all  opposition  ;  that  they  obtained  posses- 
sion by  force  or  otherwise,  of  the  body  of  said 
W.,  and  bound  his  arms,  so  as  to  render  him 
helpless  ;  that  after  they  had  so  obtained  posses- 
sion of  him,  the  defendant,  and  those  then  en- 


gaged with  him,  or  any  one  of  them,  in  the 
presence  and  hearing  of  said  W.,  avowed  their 
purpose  to  take  his  life,  by  hanging  or  other 
wise  ;  that  they  forced  him  into  a  hack,  while 
thus  bound,  and  started  to  the  timber  with  him  ; 
that  while  on  the  road,  and  when  on  the  banks 
of  the  Iowa  river,  they  cast  the  said  W.,  while 
thus  bound,  into  said  river,  from  the  said  hack, 
or  compelled  him,  by  threats  or  otherwise,  to 
jump  from  the  hack  into  said  river,  and  they 
then  and  there  permitted  him  to  drown  while 
standing  by,  and  made  no  efibrt  to  rescue  him, 
if  by  reasonable  efforts  they  might  have  done 
so,  then  the  said  defendant  is  guilty  of  murder 
in  the  first  degree."  Ibid. 

813.  Difference  between  murder  and  man- 
slaughter !  instruction.  Where,  on  the  trial  of 
an  indictment  for  murder,  the  court  instructed 
the  jury  as  follows:  "Manslaughter  is  the 
unlawful  and  felonious  killing  of  another  with- 
out malice,  either  express  or  implied.  It  differs 
from  murder  in  this,  that  though  the  act  which 
occasions  the  death  be  unlawful  or  likely  to  be 
attended  with  bodily  mischief,  yet  malice, 
either  express  or  implied,  which  is  the  very 
essence  of  murder,  is  presumed  to  be  wanting, 
and  if  therefore  in  doing  an  unlawful  act,  or  in 
carrying  out  an  unlawful  design,  death  happen, 
but  without  malice,  the  offbnse  would  be  only 
manslaughter,  provided  such  unlawful  act  or 
design  be  not  a  felony,  because  then  the  law 
implies  the  existence  of  malice;  but  if  the 
intent  goes  no  farther  than  to  commit  a  bare 
trespass,  it  will  be  manslaughter."  Held,  that 
the  direction  of  the  court  as  to  what  consti- 
tuted manslaughter  was  as  favorable  to  the 
defendant  as  he  could  in  reason  require  to  be 
given.  Ibid. 

814. Where  in  the  same  case  the  court 

further  instructed  the  jury  as  follows:  "That 
if  they  believed  from  the  evidence  that  the 
defendant  and  other  persons  formed  the  design 
of  committing  personal  violence  upon  the  body 
of  the  said  W.,  as  by  lynching  or  otherwise,  but 
did  not  design  to  take  his  life ;  that  if  in  pur- 
suance of  such  design  they  went  in  a  body  to 
the  house  of  said  W.,  armed  and  resolved  and 
prepared  to  resist  all  opposition;  that  they 
obtained  possession  of  the  person  of  the  said 
W.,  and  bound  his  arms  so  as  to  render  him 
helph»8S ;  that  they  forced  the  said  W.  into  a 
hack  while  thus  bound,  and  started  to  the  tim 
ber  with  him  ;  that  before  and  after  they  started 
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one  or  more  thus  engaged,  in  the  presence  of 
said  W.,  declared  that  he  should  be  hung  or 
that  he  should  die  before  sundown,  or  other 
wise  threatened  the  life  of  said  W. ;  that  while 
on  the  road  to  the  timber,  and  when  on  the  bank 
of  the  Iowa  river,  the  said  W.  while  thus  bound 
and  in  the  custody  of  the  said  defendant  and 
others  then  engaged  with  him,  entertained  a 
reasonable  and  well-grounded  apprehension,  an 
apprehension  justified  by  the  circumstances, 
that  the  said  defendant  and  others  then  engaged 
with  him  intended  to  commit  personal  violence 
on  the  said  W.  or  to  take  his  life,  and  under 
that  apprehension  sprung  from  the  carriage  into 
the  said  river,  hoping  either  to  escape  the  threat- 
ened violence  or  apprehended  death,  and  was  then 
and  there  drowned,  the  said  defendant  and  others 
then  engaged  with  him  standing  by,  neither  res- 
caing  nor  offering  to  rescue  the  said  W.,  then 
the  said  defendant  is  guilty  of  murder  in  the 
second  degree."  HMt  that  the  instruction  was 
correct.  Ibid, 

816.  When  death  ensuM  in  consequence  of 
the  unlawful  act  of  another,  it  is  not  necessary 
that  the  fatal  result  should  have  sprung  from 
an  act  of  commission ;  but  if  the  defendant 
omitted  any  act  incumbent  on  him  from  which 
death  resulted  to  the  deceased,  if  there  was  no 
malice  it  is  manslaughter,  if  there  was  malice  it 
is  murder.  Ihid. 

816.  MaHoe.  Malice  is  essential  to  the  crime 
of  murder.  It  is  not  necessary  that  it  should 
have  existed  for  any  considerable  length  of  time, 
but  it  is  sufficient  if  it  existed  for  any  length  of 
time.  The  BtcUe  of  lotoa  v.  Decklotts,  19  Iowa, 
447 ;  The  State  v.  QiUick,  7  Ibid.  287. 

817.  Intent:  instruction.  An  instruction 
asked  on  the  trial  of  a  criminal  cause,  which 
would  place  the  question  of  the  defendants 
intent  upon  a  state  of  facts  which,  though  true, 
would  not  exclude  the  conclusion  that  he  had 
in  fact  the  intent,  was  properly  refused.  The 
StcUe  of  lotoa  v.  NeeUy,  30  Iowa,  108. 

See  sub-titles  herein,  Indicta(ent  ;  Defenses  ; 
Evidence. 

2.  Murder  in  second  degree. 

818.  A  prisoner  cannot  be  made  to  suffer  the 
penalties  of  murder  in  the  first  degree  under  an 
indictment  which  is  good  only  for  murder  in 
the  second  degree,  nor  can  the  jury  go  beyond 
the  indictment  by  finding  the  defendant  guilty 


in  a  higher  degree  than  he   stands   charged. 
Foutsy,  The  State,  4.  Q.Qt.  500. 

819.  Oeneral  rule.  The  crime  of  murder 
is  essentially  the  same  under  our  statute  as  at 
common  law,  and  whatever  would  be  regarded 
as  murder  or  manslaaghter  in  a  common-law 
tribunal  will  be  so  regarded  here.  To  cause 
death  by  procuring  an  abortion  was  at  the  com- 
mon law,  and  is,  therefore  in  this  State,  murder, 
independent  of,  as  well  as  under  the  act  of 
March,  1858,  making  abortion  a  criminal  of- 
fense, although  there  was  no  intent  to  cause  the 
death  of  the  woman.  Tfie  State  of  Iowa  v. 
Moore,  25  Iowa,  128. 

820.  Oommon-law  reqalsites  of  murder  not 
altered  by  statute.  Our  statutes  have  not  altered 
the  common-law  requisites  of  murder.  A  specific 
intention  to  kill  is  not  essential  at  common  law 
to  constitute  murder,  nor  is  it  essential  under 
oar  statute  to  murder  in  the  second  degree, 
although  it  is  essential  to  murder  in  the  first. 
Ihe  State  of  Iowa  v.  Decklote,  19  Iowa,  447. 

821.  An  intent  to  kill  is  not  necessary  to  con- 
stitute murder  in  the  second  degree,  under  oar 
statute.  If  there  were  no  necessity,  either  real 
or  apparent,  for  the  killing,  a  party  would  be 
guilty  of  murder  in  the  second  degree,  although 
he  entered  the  combat  without  the  intent  to 
kill ;  especially  would  this  be  true  if  there  were 
undue  advantage  taken  by  the  slayer,  and  the 
use  by  him  of  a  deadly  weapon.  The  State  v. 
Morphy,  38  Iowa,  270. 

822.  Neglect  of  wound;  reasonable  doubt: 
onns.  If  death  ensues  from  a  wound  given  in 
malice  but  not  in  its  nature  mortal,  but  from 
which,  being  neglected  or  mismanaged  the  party 
dies,  this  will  not  excuse  the  prisoner  who  gave 
it,  but  he  will  be  held  guilty  of  the  murder, 
unless  he  can  make  it  clearly  appear  that  the 
maltreatment  of  the  wound,  or  the  medicine 
administered  to  the  patient,  or  his  own  miscon 
duct,  and  not  the  wound  itself,  was  the  sole 
cause  of  his  death.  Ibid, 

823. The  State  has  the  burden  of  proof 

to  show  beyond  a  reasonable  doubt  the  guilt  of 
the  accused ;  hence,  any  negative  matter,  such 
as  the  absence  of  self-defense,  the  want  of  pro- 
vocation, etc.,  must  be  shown  by  the  State ;  but 
whenever  the  matter  of  defense  is  wholly  dis- 
connected from  the  body  of  the  offense  charged, 
and  is  distinct  affirmative  matter,  the  burden  of 
proof  thereof  is  upon  the  defendant.  Ibid, 
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aa,  Nuisance. 

(1)  Disorderly  TumseB. 

824.  In  a  prosecution  for  nuisance,  under  sec- 
tion 4411  of  the  Bevision  of  1860  (g  4091,  Code 
of  1878),  for  keeping  a  disorderly  house,  the 
defendant  may  be  con victed  upon  it  being  shown 
that  he  kept  the  house,  though  the  disorderly 
conduct  did  not  occur  in  the  house,  but  on  the 
sidewalk  in  front  of  it  if  it  was  the  character 
of  the  house  that  attracted  the  disorderly  per- 
sons there  who  caused  the  disturbance.  The 
State  of  Iowa  v.  Weitb,  25  Iowa,  236. 

826.  I>ram  shop.  Where  an  indictment  is 
found  against  a  house  as  a  "*dram  shop,"  the 
owner  occupies  the  same  position,  and  is  entitled 
to  the  same  benefits  and  protection  from  the 
constitution  and  laws,  as  if  the  indictment  was 
against  himself.  Norris  House  y.  The  State,  8 
G.  Gr.  518. 

(2)  OambUng  houses. 

826.  When  tha  ofifense  is  oomplete.  Under 
section  2721  of  the  Code  of  1851,  whicb  pro- 
hibits the  keeping  of  a  gambling  house,  the 
offense  is  as  complete  if  the  house  is  kept  for 
that  purpose  for  one  day  as  if  kept  for  a  year. 
The  State  of  lovoa  v.  Grogarit  8  Iowa,  528. 

827. To  show  that  the  place  charged  is 

kept  for  a  gambling  house,  within  the  meaning 
of  said  section,  it  may  be  shown  that  it  was  thus 
used  continuously,  but  it  is  not  necessary  to 
charge  such  use  in  the  indictment.  Ibid, 

828. what  oonstitutes.  In  an  indict- 
ment for  keeping  a  gambling  house,  it  is  not 
necessary  to  state  the  location  of  the  house 
kept,  further  than  to  show  the  proper  venue ; 
but  where  the  indictment  alleges  that  the 
building  is  situated  on  a  particular  lot,  the 
proof  must  sustain  the  allegation.  Ibid. 

829.  The  suffioienoy  of  evidence  tending  to 
show  the  guilt  of  a  defendant,  charged  with 
keeping  a  gambling  house,  discussed.  The  State 
of  Iowa  V.  Cooster,  10  Iowa,  453. 

See,  farther,  sub- titles  herein.  Indictment  ; 
Defenses;  Evidence. 

(3)  Leasing  houses  for  purposes  of  prostitution. 

830.  Permisiion  of  leaior.  Where  the  offense 
on  the  part  of  those  keeping  a  house  of  prosti- 
tution or  lewdness  could  only  be  prohibited  by 
a  legal  prosecution,  and  where  the  occupants 
could  in  no  sense  be  said  to  be  so  far  under  the 
control  of  the  lessor  as  that  his  mere  dissent  or 


order  would  amount  to  a  prohibition,  his  mere 
failure  to  act  or  to  prohibit  would  not  amount 
to  a  permission.  To  make  a  lessor  liable,  under 
the  Statute,  for  knowingly  permitting  the  les- 
see to  use  his  house  for  the  purposes  of  pros- 
titution and  lewdness,  there  must  be  on  the 
part  of  the  lessor  a  consent  to  such  use,  either 
expressly  given,  or  given  by  his  silent  acquies- 
cence. Abrahams  v.  The  State  of  Iowa,  4  Iowa, 
541. 

831.  Approval  of  lessor  must  be  shown. 

The  State  must  show  such  acts  or  circumstances 
as  shall  satisfy  the  jury  that  the  lessor,  having 
knowledge  that  the  house  was  being  used  for 
the  illegal  purpose  after  the  execution  of  the 
lease,  not  only  remained  inactive,  but  assented 
or  consented  to  such  use  ;  and  it  is  njt  for  the 
lessor  to  show  that  he  took  some  steps  to  mani- 
fest his  dissent  or  approbation.  Ibid. 

832.  The  law  makes  no  distinction  between  the 
act  of  letting  a  house  for  the  express  purpose  of- 
pro8titution,and  the  letting  of  it  for  a  proper  pur- 
pose and  afterward  knowingly  permitting  it  to 
be  used  for  the  purpose  of  prostitution ;  and  if  a 
party  knowingly  permit  the  lessee  to  use  the 
premises  for  such  illegal  object,  he  is  liable, 
under  section  2712  of  the  Cod&  of  1851,  although 
at  the  time  he  leased  them  he  did  not  know  they 
were  to  be  so  used,  and  did  not  lease  them  for 
that  purpose.  The  State  qf  Iowa  v.  Abrahams, 
6  Iowa,  117. 

833.  But  where  a  defendant  is  charged  with 
knowingly  permitting  his  house  to  be  used  for 
the  purpose  of  prostitution  and  lewdness,  it 
must  be  shown  .that  he  did  some  act  or  made 
some  declaration  affirmatively  assenting  to  the 
premises  being  so  used,  after  he  had  knowledge 
that  they  were  being  used  for  such  illegal  pur- 
pose. Ibid. 

834. Mere  inactivity  on  the  part  of  the 

defendant,  or  a  failure  to  take  some  steps  to 
prevent  the  illegal  use,  is  not  permitting  it  in 
the  sense  contemplated  by  the  statute.  An 
affirmative  assent  is  necessary.  Ibid. 

See  sub-title.  Evidence,  ante,  herein. 

(4)  Obstruction  of  highways. 

836.  Where  road  had  not  been  opened.  An 
indictment  and  conviction  are  proper  for  ob- 
structing a  road  established  by  relocation,  even 
if  it  had  not  been  opened  and  used  as  a  high- 
way.   A  road  is  established  when  the  survey 
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and  plat  are  placed  upon  record  as  required  by 
statute.    Harrow  v.  The  Stale,  1  G.  Gr.  439. 

836.  That  portion  of  section  2769  of  the 
Code  of  1861,  which  declares  the  obstruction 
of  a  highway  a  nuisance,  was  not  repealed  by 
section  26  of  chapter  154  of  the  acts  of  1858. 
TJie  State  of  lovsa  v.  Berry,  12  Iowa,  58. 

837.  On  a  trial  for  nuisance  in  obstructing  a 
highway  established  by  a  county  commissioners 
court,  the  record  of  such  court  failed  to  show 
that  a  petition  was  ever  filed,  or  any  notice 
ever  given  of  the  application  or  establishment 
of  the  road,  as  required  by  the  law'  then  in 
force.  Ueldf  that  the  court  never  acquired  jur- 
isdiction, and  there  could  be  no  conviction  for 
obstructing  the  road.  Ihid 

838.  To  warrant  a  conviction  for  obstructing 
a  highway  it  must  be  shown  that  the  provis- 
ions of  the  law  were  strictly  complied  with  in 
establishing  it.  Ibid.  State  v.  Molly. 

839.  To  render  a  person,  over  whose  land  an 
order  was  made  that  a  road  be  established, 
when  all  legal  claims  for  damages  were  paid, 
liable  to  prosecution  for  obstructing  a  highway 
permitting  his  fences  to  remain  as  they  were 
before  such  order,  he  must  have  had  notice  to 
remove  his  fence,  or  that  the  road  was  fully  es- 
tablished in  accordance  with  the  order.  The 
StiAe  V.  RatUff,  32  Iowa,  189. 

840.  Advene  possession.  While  the  public 
may  acquire  the  right  to  a  highway  by  virtue  of 
adverse  possession  and  use,  under  claim  of  right, 
for  the  statutory  period,  the  same  as  an  individ- 
ual, the  possession  or  use  must,  nevertheless, 
correspond  and  be  commensurate  with  the  claim 
of  right.     The  State  v.  Welpton,  34  Iowa,  144. 

841.  Where  a  highway  is  established 

upon  a  certain  line,  the  law  will  not  presume  a 
grant  or  prescription  of  land  outside  of  such 
line  because  of  the  public  use  thereof,  growing 
out  of  a  slight  and  mistaken  variance  between 
such  use  and  the  true  line.  Ibid. 

See  sub-title.  Evidence,  herein,  ante,  §  688, 
et»eg. 

(5)  Sale  of  intoxicating  liquors. 

842.  The  prosecution  m\2st  be  in  the  name 
of  the  State.  A  prosecution  for  selling  spiritu- 
ous liquors  in  less  quantity  than  one  gallon 
should  be  conducted  in  the  name  of  "  The  State 
of  Iowa."    Rogers  v.  Alexander,  2  G.  Gr.  443. 

843.  It  is  totally  immaterial  whether  the 
liquor  was,  in  foot,  drunk  on  or  about  the  prem- 
isee,  if  the  selling  was  with  the  view  tliat  they 


should  be  so  drunk,  and  if  sold  with  that  view, 
it  is  immaterial  in  what  quantity  sold,  whether 
by  the  glass  or  otherwise.  Wrockledge  v.  The 
State  of  Iowa,  1  Iowa,  167. 

844.  Destruction  of  intoxicating  liquor.  The 
statute  for  the  suppression  of  intemperance  does 
not  authorixe  a  destruction  of  property  without 
notifying  the  defendant ;  nor  does  it  authorize  a 
forfeiture  and  destruction  of  private  property 
without  trial,  and  as  a  penalty  for  crime  which 
need  not  be  proved.  Santo  et  al,  v.  The  State, 
2  Iowa,  166. 

846.  Intoxicating  liquor  in  course  of  trans- 
portation not  a  nuisance.  The  owning  of  intoxi- 
cating liquors  in  this  State,  in  a  state  of  trans- 
portation, is  not  unlawful ;  nor  are  such  liquors 
a  nuisance,  which  any  one  may  abate  by  destroy- 
ing them.    Boioe  <£  King  v.  Hale,  4  Iowa,  430. 

846.  Since  the  taking  e£fect  of  the  new  con- 
stitution, the  offense  of  selling  intoxicating 
liquors  is  not  subject  to  indictment.  The  State 
of  Iowa  V.  KoefUer,  6  Iowa,  398. 

847.  Instruction  as  to  time  charged.  The 
defendant,  on  the  trial  of  an  information  wherein 
he  was  charged  with  five  distinct  offenses  of  sell- 
ing intoxicating  liquors,  in  as  many  counts,  asked 
the  court  to  instruct  the  jury,  that  to  find  him 
guilty,  as  charged  in  each  count,  they  must  find 
that  he  sold  to  the  person,  and  at  the  time,  as 
therein  charged.  Held,  that  because  of  the 
restriction  as  to  time,  the  instruction  was  prop- 
erly refused,  l^it  State  of  Iowa  v.  MaiUng,  11 
Iowa,  239. 

848.  Manner  of  punishment.  Violations  of 
section  8,  chapter  45,  acts  of  1855,  entitled 
**  An  act  for  the  suppression  of  intemperance," 
should  be  punished  in  the  manner  prescribed  by 
chapter  150  of  the  Code  of  1851.  TTie  State  of 
Iowa  V.  Collins,  11  Iowa,  141. 

849.  Gkade  of  ofiense.  A  defendant,  charged 
in  an  information  with  "  selling  intoxicating 
liquors  unlawfully,  having  been  heretofore  con- 
victed of  the  crime  of  selling  intoxicating 
liquors  unlawfully,"  may  be  found  guilty  as 
for  a  first  offense.  Gordon  v.  The  State,  8  Iowa, 
410 ;  Benham  v.  Same,  1  Ibid.  542 ;  The  State  of 
Iowa  V.  Ensley;  The  Same  v.  Weil ;  The  Same 
V.  Brown;  and  The  Same  v.  Front,10  Ibid.  149. 

860.  Defense :  clerk.  It  is  no  defense  for 
a  clerk  or  agent,  charged  with  the  sale  of 
intoxicating  liquors,  that  his  employer  is  guilty 
of  the  same  offense,  and  has  been  convicted  and 
punished.  Ibid. 
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861.  When  the  oflfense  is  oomplete.  The 
offense  of  nuisance,  under  section  1564  of  the 
Revision  1860,  is  complete  by  the  doing  of  either 
of  the  acts  prohibited  by  sections  1561,  1562 
and  1568,  as  by  the  doing  of  all.  Hence,  an 
indictment  charging  the  offense  to  have  been 
committed  at  a  particular  time  and  place,  by 
keeping  intoxicating  liquor  with  intent  to  sell 
the  same,  contrary  to  law,  is  the  same  accusa- 
tion as  that  contained  in  another  indictment 
charging  the  same  offense  to  have  been  com- 
mitted at  the  same  time  and  place,  by  the  selling 
intoxicating  liquor,  contrary  to  law.  And  a 
conviction  under  one  indictment  would  be  a  bar 
to  a  prosecution  under  the  other.  The  State  of 
Iowa  V.  Layton,  25  Iowa,  193,  and  see  Tfie  State 
V.  Beeksr,  20  Ibid.  438. 

862.  Oase  not  varied  by  difference  in  time. 
Nor  would  the  case  be  varied  by  the  fact  that 
one  of  the  indictments  charged  the  offense  to 
have  been  committed  on  the  first  of  the  month, 
while  the  other  charged  it  as  on  the  15th  of  the 
same  month,  as,  under  our  statute,  as  well  as  at 
the  common  law,  the  precise  time  at  which  the 
offense  was  committed  need  not  he  stated,  and 
it  may  be  shown  to  have  been  committed  at  any 
time  prior  to  the  finding  of  the  indictment, 
though  a  particular  time  is  specified.  Ibid. 

863.  Lager  beer.  It  is  no  violation  of  the 
prohibitory  liquor  law  to  sell  lager  beer.  The 
limitation  contained  in  the  concluding  words  of 
section  1583  of  the  Revision  does  not  apply  to 
beer.    The  State  v.  BHndle,  28  Iowa,  512, 

864.  Landlord  and  tenant.  It  seems,  where 
a  tenant  sells,  or  keeps  with  intent  to  sell,  in- 
toxicating liquors,  that  the  landlord  is  also 
liable  to  prosecution  under  the  prohibitory- 
liquor  law,  if  he  leased  the  premises  to  the 
tenant  for  that  purpose,  or  if  the  tenant  kept  or 
sold  the  liquor  by  his  authority  or  permission. 
The  State  v.  Potter,  80  Iowa,  587. 

866. Whether,  where  the  landlord  leased 

the  premises  for  a  lawful  purpose,  and  the 
tenant  afterward  soldliquor  therein,  in  violation 
of  law.  with  the  knowledge  and  possible  permis- 
sion of  the  landlord,  the  latter  would  thereby 
be  rendered  liable,  quere.  Bnd, ' 

866.  Social  olub :  clerk.  A  person  who  acts 
as  the  agent  or  employee  of  a  social  club,  to 
keep  and  deal  out  its  liquors  to  members 
purchasing  and  presenting  tickets,  may  be 
indicted  and  punished  for  a  violation  of  the  pro- 


hibitory liquor  law,  under  section  1568  of  the 
Revision.     T?ie  State  v.  Mercer^  82  Iowa,  405. 

867.  Indictment  of  clerks.  Under  section 
1564  of  the  Revision,  a  bar-teAder  or  clerk 
in  a  saloon  where  intoxicating  liquors  are  sold 
by  him  in  violation  of  law,  may  be  indicted  for 
nuisance.     The  State  v.  Stucker,  88  Iowa,  395. 

868.  Time :  exceptions :  onus.  In  a  prosecu- 
tion for  violation  of  the  prohibitory  liquor  law, 
the  time  of  selling  need  not  be  proved  as  laid  in 
the  indictment.  The  State  v.  Curley,  88  Iowa,  859 

869. Nor  need  it  be  averred  in  the  indict- 
ment, nor  proved  by  the  State,  that  the  liquor 
sold  was  that  not  included  in  the  exceptions  o{ 
the  act.  The  burden  of  proving  this  rests  on  the 
defendant.  Ibid,,  and  The  State  v.  Stapp,  29 
Ibid.  551. 

860. To  sustain  a  conviction  for  selling 

wine  made  from  fruit  grown  out  of  the  State,  it 
need  not  be  proved  that  the  liquor  was  intox- 
icating. Ibid. 

See  sub-titles,  Ikdictments  and  Evidbncb, 
0knte, 


861. 


hb.  Perjury. 
essentials  of  the  crimob    It  is  not 


essential,  to  constitute  the  crime  of  perjury 
that  the  fact  sworn  to  shall  be  material  to  the 
main  issue  in  the  case.  It  is  suiflcient  if  it  be 
material  to  a  collateral  issue  before  the  court. 
The  State  of  Iowa  v.  Shupe,  16  Iowa,  86. 

862. application  of  the  rule.  An  affidavit 

for  the  continuance  of  a  cause  consists  of  three 
essential  and  material  parts :  1.  The  name  and 
residence  of  the  witness,  and  the  facts  showing 
the  probability  of  procuring  the  testimony  at  the 
next  term  ;  2.  The  facts  showing  due  diligence ; 
3.  The  faets  to  be  proved  by  him.  An  affiant 
who,  in  such  an  affidavit,  willfully  states  matters 
that  are  false,  and  are  material  to  the  establish- 
ment of  one  of  these  parts,  is  guilty  of  perjury, 
although  the  matters  stated  as  to  the  other  two 
parts  are  wholly  immaterial.  Ibid. 

863.  When  peijuxiee  not  assigned  may  be 
considered.  While  a  perjury  not  assigned  in 
the  indictment  cannot  be  considered  by  the  jury 
for  the  purpose  of  determining  the  guilt  of  the 
defendant  upon  such  other  perjury,  yet  if  the 
evidence  in  the  case  of  such  other  perjury  was 
legitimately  brought  out  before  the  jury  in  the 
development  of  the  whole  case,  and  related  to 
the  same  oath  and  subject-matter  of  the  perjury 
charged,    it   may  be    properly    considered    in 
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determining  the  question  of  corrupt  intent  in 
swearing  to  the  false  matter  upon  which  the 
perjury  was  assigned.  Tfie  State  of  Iowa  v. 
Raymond,  20  Iowa,  582. 

864.  Where  the  defendant  in  a  civil  action, 
wherein  he  pleads  the  statute  of  limitations,  is 
called  as  a  witness  by  the  plaintiff,  under  section 
2742  of  the  Revision,  in  order  to  remove  the  bar 
of  the  statute  of  limitations*  and  swears  that 
the  claim  sued  upon  has  no  existence,  it  may  be 
shown,  in  a  criminal  prosecution  ag-ainst  him  for 
perjury,  that  he  swore  falsely  in  the  civil  action. 
The  StaU  v.  VogJUy  27  Iowa,  117. 

866. before  grand  Jury.    Perjury  may 

be  committed  by  willfully  giving  false  testi- 
mony of  a  material  character  before  a  grand 
jury.     TJie  State  v.  SchiU,  27  Iowa,  263. 

866. In  order  to  convict  for  perjury  it 

must  be  shown  that  the  defendant  willfully  and 

corruptly  swore  respecting  a  material  matter. 

The  materiality  must  be  established  by  evidence, 

and  cannot  be  left  to  presumption  or  inference. 

The  State  v.  Aikens,  32  Iowa,  403. 

See  further,  sub-title.  Evidence,  §  669  ei  seq. 
ante, 

ce.  Rape. 

867.  Rape  by  duress  and  fraud :  statutory 
oflfense.  Section  2582  of  the  Ck>de  of  1851  was 
intended  to  cover  those  cases  of  defilement  in 
which  there  is  no  force  except  that  which  is 
constructive,  and  in  which  the  act  is  accom- 
plished principally  by  menace  or  duress,  acting 
to  subdue  the  will.  PoUard  v.  The  State  of  Iowa, 
2  Iowa,  567. 

868. The  offense  consists  in  doing  the  act 

against  the  will  of  the  other  person  with  force, 
menace  or  duress.  Ibid. 

869. The  offense  differs  but  little  if  any 

from  rape,  and  embraces  those  acts  in  relation 
to  which  it  is  sometimes  doubtful  whether  they 
constitute  the  crime  bt  rape.  The  nature  of  the 
case  does  not  call  for  affirmative  evidence  of 
consent  on  the  part  of  the  defendant,  but  evidence 
of  dissent  and  repulsion  on  the  part  of  the  State ; 
or  in  other  words  the  defendant,  in  order  that 
he  may  be  held  not  guilty,  is  not  obliged  to 
show  an  affirmative  act  of  consent.  Ibid. 

870.  The  weight  of  evidence  offered  to  sustain 
an  indictment  for  rape  considered  and  discussed. 
The  State  of  Iowa  v.  TonUimon,  11  Iowa,  401. 

871.  Imbecility  of  proeeoutrix:  want  of  con- 
sent.   In  a    prosecution    for   rape    it  may  be 


properly  held,  without  proof  of  resistance  on  the 
part  of  the  female  being  shown,  that  the  force 
used  by  the  prisoner  to  effect  his  purpose  was 
against  her  will,  when  it  is  shown  that  she  was 
idiotic  or  of  imbecile  mind,  and  there  is  nothing 
to  indicate  that  she  desired  or  consented  to  the 
sexual  connection.  TJie  State  v.  Tarr,  28  Iowa, 
397. 

872.  When,    in  a   prosecution  of  this 

character,  the  imbecility  of  the  prosecutrix  is 
shown,  and  the  force  on  the  part  of  the  prisoner,  * 
then,  if  there  is  nothing  to  indicate  conaent,  the 
act  is,  in  legal  oontomplation,  agcUnst  her  toiU. 
Goi<E,  Ch.  J.,  dissenting.  Ibid, 

873. In  a  prosecution  for  rape  it  is  not 

necessary  to  establish  the  non-consent  or  force 
by  proof  of  the  outcries  of  the  female,  nor,  by 
her  or  any  one  else,  the  fact  of  an  actual  strug- 
gle ;  nor  is  the  State  bound  to  show  actual 
penetration  by  the  prosecutrix  herself  ;  but  the 
jury,  taking  all  the  facts  and  circumstances  into 
consideration,  may  say  from  them  whether  the 
requisite  facts  are  shown  beyond  such  reasonable 
doubt  as  to  warrant  a  conviction.  Ibid. 

874i  Prisoner's  knowledge  of  prosecutrix's 
imbecility.  So,  too,  if  the  prosecutrix  was 
idiotic  and  unable  to  talk  intelligibly,  the  jury 
might  infer  that  the  prisoner  could  and  did 
know  her  condition  upon  meeting  and  talking 
with  her  awhile  before  making  the  assault.  Ibid' 

As  to  evidence  in  cases  of  rape,  see  that  sub- 
title, herein,  ant&,  §  672  et  seq. ;  see,  also,  sub- 
title. Indictment. 

dd.  Resisting  officers. 

876.  Writ  of  attachment.  A  writ  of  attach- 
ment issued  by  a  justice  of  the  peace,  in  an  ac- 
tion within  the  jurisdiction  of  such  justice,  is 
not  void ;  neither  is  an  officer  executing  such 
writ  a  trespasser,  though  it  does  not  show  prima 
fade  that  it  was  based  upon  a  sufficient  affidavit. 
Tlie  State  of  Iowa  v.  Foster,  10  Iowa,  435. 

876.  That  a  writ  of  attachment  was  issued  by 
a  justice  of  the  peace,  upon  an  insufficient  affi- 
davit, does  not  constitute  a  valid  defense  to  an 
indictment  for  resisting  the  execution  of  it, 
when  it  is  not  shown  that  the  justice  who  issued 
the  same  had  no  jurisdiction  of  the  main  action 
to  which  it  was  auxiliary.  Ibid. 

877.  Presumption:  defense.  In  serving  a 
writ  an  officer  will  be  presumed  to  have  dis- 
charged his  duty,  and  when  a  party  who  resists 
the  officer  relies  on  the  fact  that  he  omitted  to 
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declare  tlie  authority  under  wliich  he  acted,  it 
is  proper  matter  of  defense.  The  State  of  lotoa 
V.  Freeman,  8  Iowa,  428. 

878.  Warrant:  when  good.  When  a  war- 
rant of  arrest  is  issued  under  section  2827  of  the 
Code  of  1851,  dated  on  the  12th  of  May,  1858, 
and  made  returnable  on  the  next  day,  was  offered 
in  evidence  on  the  trial  of  an  indictment  for  re- 
sisting an  officer  in  the  execution  of  legal  process, 
?ield,  that  the  writ  was  not  illegal  and  void.  Ibid. 

879.  Where  arrest  is  without  'warrant.  It  is 
not  a  punishable  offense,  under  section  4296*  of 
the  Revisiou  of  1860,  to  resist  a  peace  officer 
while  attempting  to  make  an  arrest  without  a 
warrant.  Said  section  is  construed  to  apply  to 
thoso  cases  only  where  the  officer  is  acting  under 
process.  T/ie  State  of  lotoa  v.  Lovell,  23  Iowa,  304. 

880. oonstruction.  Criminal  statutes  are 

inelastic,  and  cannot  be  made  to  embrace  cases 
plainly  without  the  letter  though  within  the 
reason  and  policy  of  the  law.  Ibid, 

881.  A  "  warrant  of  arrest "  issued  by  the 
county  Judge,  is  a  legal  vrit ;  and  the  warrant 
is  not  invalid,  or  void,  from  the  fact  that  it  is 
dated  on  the  12th,  and  was  made  returnable  on 
the  IStii  of  May,  instead  of  following  the  form 
prescribed  in  section  2827  of  the  Code  of  1851. 
The  Slate  v.  Freeman,  8  Iowa,  428. 

See  sub-title.  Indictment,  herein,  ante. 

ee.  Riot. 

882.  Riot.  A  riot  cannot  be  justified  to  re- 
move a  trespasser,  even  if  the  rioters  have  a 
just  right  to  the  land  trespassed  upon.  Scott  et 
al.  V.  Tfie  United  States,  Mor.  142. 

883. what  constitutes.    To  constitute  a 

riot  two  or  more  persons  shoald  be  actually 
engaged  in  some  physical  act  of  violence.  Ibid. 

ff.  Seduction. 

884.  Ohaste  character.  The  words  "  chaste 
character,"  in  section  2586  of  the  Code  of  1851, 
(§  4209,  Revision  of  1860,  §  3867,  Code  of  1873), 
which  provides  for  the  punishment  of  any  per- 
son who  shall  seduce  and  debauch  an  unm.\rried 
woman  of  previous  chaste  character,  are  not 
limited  to  chastity  of  person,  but  extend  to  the 
mind  and  sentiments  of  the  person  seduced. 
Book  V.  The  State  of  Iowa,  5  Iowa,  430. 

*  Section  4296,  of  the  Revision  of  1860,  is  re- 
printed as  section  3960,  Code  of  1878,  and  iti  ii8 
follows : 

Section  4286.  If  any  person  knowlnfirly  and  willfully 
TMist  or  oppose  any  omoer  of  this  State,  or  any  per- 

47 


886.  Where,  on  the  trial  of  an  indictment 

for  seduction,  the  court  charged  the  jury  that 
the  words  "previously  chaste  character  used 
in  the  statute  meant  chaste  in  person — not  hav- 
ing been  previously  debauched  —  and  do  not 
relate  to  the  mind  or  sentiments  of  the  woman." 
Held,  that  the  instruction  was  erroneous.  Ibid. 

886.  The  term  "  character,"  in  said  section, 
signifies  that  which  the  person  realty  is  in 
contradistinction  to  that  which  she  may  be  re- 
puted to  be.  Andre  y.  The  State  of  lovoa^  5 
Iowa.  389. 

887.  Ohastity  of  prosecutrix.  An  unmarried 
female,  who  has  become  unchaste  by  sexual  in- 
tercourse, may  reform  and  g^in  a  character  for 
chastity,  within  the  meaning  of  the  statute  de- 
fining the  crime  of  seduction.  TJie  State  of 
Iowa  V.  Carron,  18  Iowa,  372. 

888. is  a  question  for  the  Jury.    On  the 

trial  of  an  indictment  for  seduction,  the  question 
as  to  the  previously  chaste  character  of  the 
prosecutrix  is  one  of  fact,  to  be  determined  by 
the  jury.  Ibid. 

889.  onus.    The  burden  of  showing  a 

want  of  chastity  is  upon  the  defendant.  T/ie 
State  V.  Higdon,  82  Iowa,  262 ;  Andre  v.  The 
State,  5  Ibid.  696. 

890.  When  prosecution  must  be  commenced. 
An  indictment  or  prosecution  for  seduction,  if 
not  found  or  commenced  within  one  year  after 
the  commission  of  the  offense,  is  barred  by  the 
statute  of  limitations.  But  it  seems  that  the 
objection  cai^not  be  taken  for  the  first  time  in 
the  supreme  court  The  State  of  Iowa  v. 
Chroome,  10  Iowa,  308. 

891.  A  school-teacher  seduced  a  young  girl, 
under  the  age  of  eight  years,  and  the  inter- 
course continued  for  nearly  five  years,  during 
which  time  he  was  a  boarder  in  her  parents' 
house.  He  then  left  and  was  absent  for  nine 
months  On  his  return  he  again  prevailed  on 
her  to  have  intercourse  with  him  under  a  promise 
of  marriage.  Held,  that  this  was  the  seduction 
of  a  female  of  previously  chaste  character ;  and 
a  conviction,  under  an  indictment  found  within 
the  limited  time  from  the  beginning  of  the  re- 
newed intercourse,  was  sustained.  Staie  v.  Car- 
ron, 18  Iowa,  372. 

son  authorized  by  law.  In  serving  or  attempting;  to 
execute  any  le^al  writ,  rule,  order,  or  process  what- 
ever, he  shall  be  punished  by  Imprisonment  In  the 
county  Jail  not  exceeding  one  year,  or  by  fine  not 
exceeding  $1,000  nor  leas  than  $.50,  or  by  both  fine 
and  imprisonment  at  the  discretion  of  the  court. 
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892.  When  prosecution  deemed  commenced. 

The  filing  of  an  information,  the  arrest  of  the 
accused,  and  his  recognizance  to  appear  and 
answer  in  the  district  court,  if  done  within  one 
year  after  the  offense  is  alleged  to  have  been 
committed,  is  a  commencement  of  a  prosecution 
within  the  meaning  of  the  statute.  Tfie  Slate 
V.  Oroorn^,  supra. 

893.  Oonstituents  of  sedootion.  Where  the 
court  instructed  the  jury  that  if,  by  the  prom- 
ises or  arts  of  the  defendant,  the  prosecutrix 
was  induced  to  surrender  her  virtue,  it  is  sednc- 
tion  within  the  meaning  o^  the  law,  and  that 
the  fact  that  she  knew  that  the  defendant  was 
a  married  man,  and  that  she  permitted  him  to 
approach  her  with  promises  extraordinary  in 
their  character,  should  be  carefully  considered 
in  determining  her  chastity.  HM,  that  the 
jury  could  not  be  misled  by  the  instructions, 
and  that  they  were  not  erroneous.    Ibid. 

894.  Where  the  seducer  was  a  married  man, 

the  following  instructions  wre  approved  :  *'  That 
it  matters  not  by  what  promises  or  arts  the  de- 
fendant seduced  the  prosecutrix,  if  she  was  led 
astray  by  any  arts  or  promises  of  the  defendant, 
and  thereby  induced  to  surrender  up  her  virtue 
and  do  what  she  otherwise  would  not  have  done, 
it  is  seduction  within  the  meaning  of  the  law." 
"  Yet  the  fact  that  the  prosecutrix  knew  the  de- 
fendant was  a  married  riian,  and  that  she  allowed 
him  to  approach  her  with  such  promises,  extra- 
ordinary in  their  character,  should  be  carefully 
considered  by  the  jury  in  determining  the  purity, 
of  heart  and  chastity  of  prosecutrix.  It  will  be 
for  you  to  say  whether  such  conduct  is  the  expo- 
nent of  virtuous  and  upright  character."  1  bid. 

896.  Oharacter  of  arts  used.  The  kind  and 
extent  of  seductive  arts  necessary  to  be  shown, 
in  order  to  establish  the  offense  of  seduction, 
depends  upon  the  peculiar  circumstances  of  each 
particular  case,  together  with  the  condition  in 
life,  advantages,  age  and  intelligence  of  the 
parties.     TJie  State  v.  Higdon,  32  Iowa,  362. 

896.  Other  evidence  tending  to  oonneot  de- 
fendant with  oommijttdon  of  offense.  The  con- 
struction given  to  the  words, "  other  evidence 
tending  to  connect  the  defendant  with  the  com- 
mission of  the  offense,"  in  section  4108  *  of  the 

*  Reprinted  as  §  4560,  Code  of  1873,  and  as  fol- 
lows: 

Sec.  4103.  Upon  a  trial  for  enttclnf?  or  taklnfr  away 
nn  unmarried  female  of  preyiously  chaste  character 
for  the  purpohd  of  prostltutton,  or  aidiiif?  or  assisting 
therein,  or  for  seducing  and  debauching  any  unmar- 


Revision  of  1860,  by  this  court  in  Andre  v.  State 
oflovHi,  5  Iowa,  389;  Upton  v.  State  of  Iowa, 
Ibid.  465 ;  State  v.  Willis,  9  Ibid.  582 ;  Bay  v. 
State,  1  Q.  Gr.  6,  approved  and  followed.  State 
of  Iowa  V.  TuUey,  18  Iowa,  88. 

897.  Where  the  only  evidence  to  corroborate 
that  of  the  party  seduced  was  her  parents'  one 
of  whom  had  never  seen  the  parties  alone  to- 
gether, and  neither  of  whom  gave  any  testimony 
showing  the  commission  of  the  offense.  Held, 
that  the  conviction  could  not  be  sustained.  Ibid. 

898.  The  suffioiency  of  evidence  to  warrant 
a  conviction  for  seduction  considered  and  deter- 
mined. Ibid, 

gg.  Security  to  keep  the  peace. 

899.  Threats  to  do  a  great  bodily  ix^Jory.  A 
threat  to  do  great  bodily  injury,  coupled  with  a 
condition  which  includes  the  performance  of 
a  duty  by  the  party  threatened,  if  made  in  a 
manner  which  would  lead  a  cautious  man  to 
believe  that  it  would  be  executed,  is  sufficient 
cause  for  requiring  the  party  making  the  same 
to  keep  the  peace.  Eiteheyv.  Davis,  11  Iowa,  124. 

900.  Issue  in  district  court  Where  in  a  pro- 
ceeding to  require  a  party  to  keep  the  peace,  the 
defendant  moved  the  district  court  to  dismiss  the 
proceedings,  on  the  ground  that  the  justice  had 
not  written  down  the  testimony  as  required  by 
law,  which  motion  was  overruled;  and  when 
the  evidence  of  the  complaint  was  in  writing 
and  returned  to  the  district  court,  and  it  did  not 
appear  from  the  transcript  of  the  justice  that 
any  other  witnesses  were  examined ;  ?ield,  that 
it  did  not  appear  from  the  record  that  the  justice 
had  not  reduced  all  the  evidence  to  writing,  and 
this  court  must  presume  that  the  justice  had 
done  his  whole  duty.  Oribble  v.  The  State  of 
Lrwa,  3  Iowa,  217. 

901.  Defendant's  liability  for  costs.  Where, 
in  a  proceeding  to  require  a  party  to  keep  the 
peace,  it  was  adjudged  in  the  district  court  that 
the  defendant  be  discharged  from  his  recogni- 
zance, upon  the  payment  of  costs,  and  thereupon 
the  defendant  moved  to  retax  the  costs  for  the 
reason  '  that  the  costs  on  the  hearing  in  the 
district  court  could  not  be  taxed  against  him. 
he  having  the  right  to  such  hearing  upon  writ- 

ried  woman  of  previously  chaste  character,  the  de- 
fendant cannot  be  convicted  upon  the  testimony  of 
the  person  Injured  unless  she  be  corroborated  by 
other  evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  offense. 
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ten  testimony  by  law  required  to  be  sent  up 
by  the  magistrate/'  which  motion  was  over- 
ruled, held,  that  the  motion  could  not  be  sus- 
tained on  the  ground  assigned.  Ibid. 

902. In  such  case  if  the  defendant  is 

entitled  to  be  discharged  in  the  district  court 
from  his  recognizance,  he  is  equally  entitled  to 
be  discharged  from  the  costs  made  in  that  court. 
If  bound  over  by  the  justice,  the  costs  before 
that  officer  are  properly  chargeable  to  him,  even 
though  he  may  be  discharged  in  the  district 
court.  Ibid. 

903.  The  fidlure  of  the  Jtuitioe  to  reduoe  the 
evidence  to  writing,  is  no  ground  for  dismissal 
of  proceeding  in  district  court.  Ibid. 

hh.  Sodomy. 

904.  Sodomy.  Sodomy  is  not  a  crime  under 
the  laws  of  this  State,  and  the  words  charging 
the  commission  of  that  vice  are  not  actionable 
per  8e.  Estei  v.  Garter^  10  Iowa,  400.  Other- 
wise where  the  "charge  is  against  a  female. 
Cleveland  v.  Detweiler,  18  Iowa,  299. 

905.  Oommon  law^  While  the  principles  of 
the  common  law  applying  to  criminal  proceed- 
ure  and  the  definition  of  crimes  are  recognized 
by  the  courts  of  this  State,  no  common-law 
offense,  not  recognized  by  the  criminal  statutes 
of  the  State,  will  be  treated  or  punished  as  a 
crime  by  the  courts.  Ibid. 

ii.  Uttering  counterfeit  bills. 

906.  Uttering  bank  billa.  Where  an  indict- 
ment for  passing  counterfeit  bank  bills  alleged 
that  the  bank  is  a  corporation  duly  authorized 
to  issue  bills,  by  a  certain  State,  it  is  incumbent 
on  the  State  to  prove  the  facts  alleged.  The 
State  of  Iowa  v.  Newiand,  7  Iowa,  242.  • 

907. particular    case.      Where,    on    the 

trial  of  an  indictment  for  passing  counterfeit 
bank  bills,  which  charged  that  the  bills  pur- 
ported to  be  issued  by  the  president,  directors 
and  company  of  the  Massachusetts  Bank,  a  cor- 
poration duly  authorized  for  that  purpose  by 
the  State  of  Massachusetts,  the  State  offered  no 
evidence  that  there  was  any  such  corporation, 
as  alleged  in  the  indictment ;  and  where  the 
defendant  asked  the  court  to  instruct  the  jury 
that  "  the  State  must  prove  that  the  bank  from 
which  the  bills  purported  to  be  issued  was  a 
duly  incorporated  company,  as  charged  in  the 
indictment,"  which  the  court  refused  to  give, 
and  directed  the  jury  that  "  it  is  not  necessary 


for  the  State  to  prove  that  there  was  an  incor- 
porated institution  called  the  Massachusetts 
Bank."  Held^  that  the  instruction  was  erro- 
neous, and  that  the  court  erred  in  refusing  the 
instruction  asked  by  defendant.  Ibid. 

X.  PB0C£Ei>i2?as  Before  Magistrates. 
a.  InfoTTnatioTis. 

908.  Oomplaint.  Where  a  complaint  under 
the  act  for  the  suppression  of  intemperance, 
alleged  that  certain  intoxicating  liquors  were 
''  kept  in  a  certain  house  occupied  and  kept  by 
one  S.,  on  a  certain  lot,  and  intended  by  S.  to  be 
sold  unlawfully,  and  where  a  motion  was  made 
to  quash  the  information  on  the  ground  that, 
while  the  liquor  is  charged  as  being  in  the  house 
of  defendant,  no  affidavit  of  a  sale,  at  any  time^ 
was  made,  as  required  by  the  proviso  to  the 
ninth  section  of  the  act,  which  motion  was  over- 
ruled ;  Tield,  that  the  motion  was  properly 
overruled.  Sanders  v.  The  State  of  Iowa,  2 
Iowa,  280. 

909.  Statute  construed.  The  word  "  house," 
in  the  ninth  section  of  the  act  for  the  suppres- 
sion of  intemperance,  approved  January  22 » 
1855,  is  not  equivalent  to  l^he  words  "  dwelling 
house,"  in  the  proviso  to  said  section.  Ibid. 

910.  Who  may  make  complaint  before  Jus- 
tice. The  provision  of  section  105,  Code  of 
1851,  providing  that  no  sheriff,  deputy-sheriff, 
coroner  or  constable,  shall  appear  In  any  court 
as  counsel  or  attorney  for  any  party,  nor  make 
any  writing  to  be  used,  in  any  manner,  in  the 
same,  did  not  prohibit  peace  officers  from  making 
complaint  for  the  violation  of  the  penal  laws. 
Santo  et  al.  v.  The  State  of  Iowa,  2  Iowa,  165. 

911.  An  information  that  follows  the  statute 
in  every  essential  requisite  is  sufficient.  Devine 
v.  T?ie  State  of  Iowa,  4  Iowa,  443 ;  The  State  r. 
Sipult,  17  Ibid.  575. 

912.  The  form  of  an  information,  as  given  in 
Revision,  section  5058,  requires  that  the  act  or 
omission  constituting  the  offense,  with  the  names 
and  date,  should  be  stated  with  as  much  precis- 
ion as  in  an  indictment.  It  should  be  so  specific 
that  the  defendant  could  plead  his  conviction  or 
acquittal  in  bar.  The  State  v.  Allen,  82  Iowa, 
491 ;  State  v.  Bitman,  13  Ibid.  485. 

913.  The  omiasion  of  the  magistrate's  name 
in  the  Jurat  Uj  an  information  is  a  technical  de- 
fect which  may  be  disregarded  when  objecU^d 
to  for  the  first  time  in  the  supreme  court.     State 

,  V.  Endey,  10  Iowa,  149 
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914i  Where  one  count  of  an  information  has 
been  withdrawn  on  the  trial  below,  it  ceases  to 
have  any  legal  existence,  and  it  is  erroneous  to 
try  defendant  upon  it  in  the  district  court  on 
appeal.    State  v.  Sfiilling,  10  Iowa,  106. 

916.  The  right  of  the  State  to  again  indict, 
or  file  a  second  information  for  the  offenses 
specified  in  the  count  witdrawn,  after  entering 
a  noUe  prosequi,  not  denied.  Ilnd. 

916.  An  information  under  section  6  chapter 
45,  Laws  of  1855,  for  "  giving  away  "  intoxicat- 
ing liquors,  should  aver  that  were  given  in 
consideration  of  the  purchase  of  property. 
The  State  of  Iowa  v.  Finan,  10  Iowa,  19. 

917. An  information  that  the  liquors  were 

both  "  sold  and  given  "  is  sufficient.  Ibid. 

918.  An  allegation  that  the  defendant  sold 
and  gave  away  intoxicating  liquors  belonging 
to  another  as  a  clerk  or  agent  of  the  owner,  or 
as  a  volunteer  without  reward,  does  not  consti- 
tute a  good  defense  to  an  information  for  sell- 
ing and  giving  away  intoxicating  liquors  in 
violation  of  the  provisions  of  chapter  45  Laws 
of  1855.  Ibid, 

919.  An  information,  under  section  1562  of  the 
Revision,which  charges  "that  the  defendant  on, 
etc.,  at,  etc.,  did  sell  intoxicating  liquors  contra 
formam  statute"  without  stating  to  whom  the 
sale  was  made,  is  insufficient.  The  name  of 
the  person,  if  known,  to  whom  the  liquor  was 
sold  must  be  tated.  T%e  State  v.  AUen,  32 
Iowa,  491. 

920.  Averment :  name  of  party  ii^ured  should 
be  set  out.  An  information  charging  a  defend- 
ant with  inhumanly  whipping  and  beating  his 
own  child,  is  sufficient  as  an  information  charg- 
ing an  assault  and  battery ;  but  it  should  set 
out  the  name  of  the  person  upon  whom  the 
offense  was  committed.  The  State  of  Iowa  v. 
Bitman,  13  Iowa,  485. 

b.  Power  of  magistrates, 

921.  A  magistrate  issuing  a  warrant  of  arrest, 
under  section  2827  of  the  Code  of  1851,  for  rea- 
sons appearing  to  him  sufficient,  inay  direct  that 
the  person  arrested  be  brought  before  him  for 
examination,  on  the  day  succeeding  the  date  of 
the  writ.  Tlie  State  of  lov>a  v.  Freeman,  8  Iowa, 
428. 

c.  Practice. 

922.  Dubuque  city  court  While  the  crimi- 
nal jurisdiction  of  the  Dubuque  city  court  is 
limited  to  a  class  of  cases  triable  before  magis- 


trates, the  mode  of  exercising  this  jarisdiction 
must  be  according  to  the  rules  which  govern 
the  district  court.  The  State  of  Iowa  v.  Hod- 
nutt,  13  Iowa,  437. 

923.  Warrant;  sufficiency  o£  A  warrant  of 
arrest  in  a  criminal  case  which  follows  substan- 
tially the  form  given  in  the  Code  of  1851,  is 
legally  sufficient.  Devine  v.  The  State  of  Iowa, 
4  Iowa,  448. 

924l  Minutes  of  testimony.  The  failure  of  a 
justice  of  the  peace,  where  a  party  is  charged 
with  threatening  to  commit  an  offense  against 
the  person  or  property  of  another,  to  reduce  the 
evidence  to  writing,  and  cause  the  same  to  be 
subscribed  by  the  witnesses  as  required  by  sec- 
tion 2781  of  the  Code  of  1851,  furnishes  no  good 
reason  for  dismissing  the  proceedings,  on 
motion  in  the  district  court.  Oribble  v.  T?ie 
State  of  Iowa,  3  Iowa,  217. 

926.  The  justice,  if  he  requires  the  defend- 
ant to  give  security  to  keep  the  peace,  will  be 
presumed  to  have  exercised  his  authority  prop- 
erly. Ihid. 


OURATIVIi  AOT. 
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1.  Interest  on  account  In  an  action  on 
account  for  goods  sold  and  delivered,  the  party 
claimed  Interest  on  the  account  for  the  end  of 
the  year  during  which  the  same  accrued,  and 
offered  to,  prove  that,  by  the  usage  and  mode  of 
dealing  between  him  and  his  customers  having 
open  accounts,  all  such  accounts  were  considered 
due  at  the  end  of  the  year,  and  interest  on  the 
same  from  that  time  was  charged  to  his  cus- 
tomers, and  that  such  custom  was  known  to  the 
defendant,  which  evidence  was  rejected  by  the 
court.  ffeld,thAt  the  evidence  was  admissible, 
and  that  it  should  have  been  left  to  the  jury  to 
determine  whether  the  facts  shown  amounted 
to  an  agreement,  between  the  parties,  that  the 
account  was  to  be  considered  due  at  the  end  of 
the  year,  and  that  interest  was  to  be  charged 
after  that  time.     VeitJis  v.  Hagge,  8  Iowa,  163. 

2.  Presumption  of  knowledge :  when  knowl- 
edge must  be  shown.  When  the  custom  is 
general,  there  is  a  presumption  of  knowledge 
on  the  part  of  the  contracting  parties ;  if  local, 
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knowledg^e  must  be  shown  before  it  will  avail 
to  affect  the  contract.  Rindakoff  Bros,  v.  Bar- 
rett, 14  Iowa,  101. 

3.  Requlflites  of  ciurtoin.  The  requisites  of  a 
good  custom  are,  that  it  must  be  established, 
unif(»m,  general  and  known  to  the  parties  ;  the 
degree  in  which  all  these  should  attach,  must 
depend  upon  the  peculiar  circumstances  of  each 
case.  Ihid. 

4i  Iiocal  custom :  oontraot.  A  custom  in  a 
particular  locality,  where  not  in  violation  of  law, 
becomes  a  law  to  the  parties  contracting  with  a 
knowledge  of  it.  Ibid. 

6.  liooal  meaning  of  words.  In  an  action  on 
a  written  contract,  it  is  competent  to  show  by 
parol  evidence  that  words  used  therein  had,  at 
the  time  such  contract  was  entered  into,  a  local 
meaning  different  from  their  usual  signification, 
and  that  this  was  known  to  both  parties  who 
contracted  with  reference  to  such  meaning. 
PUmer  v.  The  Branch  of  the  State  Bank  at  Dee 
Moines,  16  Iowa,  321. 

6.  Bzpress  stipulatioiis  not  controlled  by. 
Where  a  contract  for  the  construction  of  a  rail- 
road fixes,  as  the  price  of  grading,  a  certain 
rate  per  yard,  and  in  terms  provides  that  no 
extras  shall  be  allowed,  this  express  stipulation 
cannot  be  controlled  by  a  contrary  custom. 
PhUUps  V.  Starr  <fe  Co.,  26  Iowa,  349. 

See  Contracts. 


or  PRBS. 

The  doctrine  of  cy  pres,  at  least  in  its  original 
form, as  administered  in  the  English  courts,  has 
no  application  in  this  country.  Miller  v.  Chit- 
tenden et  (d.,  2  Iowa,  815. 


DAMAQSa 


I.  Generally. 
II.  Nominal  Damages. 

III.  Exemplary  Damages. 

IV.  Liquidated  Damages. 
v.  Measure  of  Damages. 

a.  For  breach  of  contracts  in  general. 

b.  BiUe  and  notes. 

c.  Bonds. 

d.  Landlord  and  tenant. 

e.  Sales  of  personal  property. 

f.  Sales  of  real  estate. 

g.  For  vrrongs. 

h.  Injuries  to  property, 
i.  T/\furies  to  the  person. 


I.  Generally. 

1.  Action  of  right;  improvements.  In  an 
action  of  right  against  an  occupying  claimant, 
he  will  not  be  liable  for  any  damages  if  it 
appear  at  the  trial  that  the  defendant  had  made 
or  even  purchased  valuable  improvements  on 
the  land.     Wright  v.  Stevens,  3  G.  Gr.  63. 

2.  Interest  an  element  of  damageg.  Inter- 
est may  be  considered  as  an  dement  of  damages 
in  order  to  arrive  at  what  will  be  a  just  com- 
pensation for  the  injury  sustained  when  it 
would  not  be  proper  to  allow  it  eo  nomine. 
(Citing  Survivor  of  Holmes  <fe  Co  v.  Misroon^ 
1  Const,  21 ;  3  Brev.  209  ;  Suydam  et  al.  v.  Jen- 
kins, 3  Sand.  614;  Eyde  v.  Stone,  7  Wend.  354; 
Beats  V.  Ournsey,  8  Johns.  446 ;  Kenedy  v.  Whii- 
toell  et  al.,  4  Pick.  466.)  Richmond  v.  Tfie  Du- 
buque d  Sioux  City  R,  R.  Co.,  33  Iowa,  422. 

3.  Interest  is  a  common  and  legitimate  ele- 
ment of  damages,  and,  in  the  absence  of  proof 
to  the  contrary,  it  will  be  presumed,  in  an  action 
for  the  purchase-money  of  certain  lands,  upon 
which  interest  was  computed  by  the  jury  from 
the  date  of  purchase,  that  interest  was  also 
allowed  by  them  on  a  counter-claim  for  dam- 
ages resulting  to  defendant  by  reason  of  the 
fraudulent  representations  of  plaintiff  relative  to 
the  quality  and  location  of  the  lands.  McNally 
V.  SJwbe  et  a/.;  22  Iowa,  49. 

4.  Interest  on  liquidated  damages.  The 
general  rule  that  interest  cannot  be  recovered 
on  unliquidated  damages  has  been  much  modi- 
fied by  modem  decisions,  and  it  seems  that 
under  the  rule  as  now  understood,  and  the  pro- 
visions of  our  statute  (Revision,  §  1787;  §  2077, 
Code  of  1873),  interest  is  recoverable  on  the 
value  of  property  lost  by  a  bailee  from  the  date 
of  such  loss.  Mote  v.  The  Chicago  and  North- 
western Railroad  Company,  27  Iowa,  22. 

6.  Ckmseqaential  damages.  Dftmages,  to  be 
recoverable,  must  oe  the  proximate  consequence 
of  the  act  complained  of,  and  not  the  secondary 
result  thereof,  either  alone  or  in  connection  with 
other  circumstances.  The  Dubuque  Wood  and 
Coal  Association  v.  The  City  and  County  of 
ihilmque,  30  Iowa,  176;  Winne  v.  Kelley,^ 
Ibid  339. 

6.  Rule  applied.  A  bridge  erected  over  a 
slouch  of  the  Mississippi  river,  and  as  a  part  of 
the  highway  from  the  business  part  of  the  city 
of  Dubuque  to  a  levee  on  said  river,  became 
impassable  for  want  of  repairs ;  by  reason  of 
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which  the  plaintiff  was  unable  to  transport 
thereover  a  lot  of  wood  which  had  been  col- 
lected at  the  levee  for  that  purpose,  and  the 
same  was,  while  lying  there  under  these  circum- 
stances, washed  away  by  a  freshet.  Held,  that 
the  damages  were  too  remote  to  constitute  the 
basis  of  an  action.  Ibid. 

7.  Measure  of  damages :  fences.  Where  ad- 
jacent owners  made  an  agreement  respecting 
the  planting  and  rearing  of  a  partition  hedge, 
by  the  terms  of  which  one  was  to  furnish  the 
plants  and  the  other  was  to  perform  the  labor 
in  cultivating  it  until  it  was  sufficiently  grown 
to  answer  the  purpose  of  a  fence  ;  it  was  hdd, 
that  the  measure  of  damages  for  non-perform- 
ance on  the  part  of  the  latter  was  the  value  of 

he  labor  and  services  which  he  undertook  to 
perform  in  rearing  the  hedge,  and  not  the  value 
of  it  when  grown  into  a  fence.  Oantz  v.  Clark, 
31  Iowa,  254. 

II.  Nominal  Damages. 

8.  Nominal  damages.  The  general  rule  in 
all  cases  is,  that  when  a  right  is  invaded,  or  a 
wrong  perpetrated,  and  no  particular  damages 
are  proved,  the  law  will  imply  or  infer  nominal 
damages.    Foster  v.  Elliott,  33  Iowa,  216. 

III.  ExEMPLAKT  Damages. 

9.  Officer  acting  in  good  faith  not  liable  for 
exemplary  damages.  Where  a  ministeral  of- 
ficer acts  in  good  faith  he  is  not  liable  for  ex- 
emplary damages  for  any  damages  done,  and  is 
bound  only  for  actual  loss.  Plummer  v.  Harbut 
et  (U.,  9  Iowa,  308. 

10.  Malpractice :  vindictive  damages.  In  an 
action  for  damages  against  a  physician,  for  non- 
fulfilment  of  contract  in  the  treatment  of  a 
disease  which  he 'had  undertaken  to  treat,  and 
for  gross  negligence  in  treating  the  same,  the 
plaintiff  may  recover  vindictive  as  well  as  actual 
damages.     Cochran  v.  Miller,  13  Iowa,  128. 

11.  Punitive  damages  and  penalties.  The 
damages  allowed  in  a  civil  case,  by  way  of  pun- 
ishment, have  no  necessary  relation  to  the  pen- 
alty incurred  for  the  wrong  done  to  the  public, 
but  are  called  punitive  damages,  by  way  of  dis- 
tinction from  pecuniary  damages,  and  to  char- 
acterize them  as  a  punishment  for  the  wrong 
done  to  the  individual.  Ilendrickaon  v.  Kings- 
bury, 21  Iowa,  379.  See  further,  Thomas  v. 
Isett,  1  G.  Gr.  475 ;  FHnk  &  Co.  v.  Coe,  4  Ibid. 


559 ;  Plummer  v.  Rarhut,  5  Iowa,  314  ;  Steven- 
son V.  Belknap,  6  Ibid.  98 ;  Benslow  v.  Vanhorn, 
16  Ibid.  476. 

12.  Whether  exemplary  damages  are  within 
the  scope  and  purpose  of  our  statute  giving  the 
personal  representative  the  right  of  action  for 
injury  to  the  estate  from  death,  gu^6.  (Citing 
Canning  v.  Williamstown,  1  Cush.  451 ;  Morse  v. 
Auburn  d  Syracuse  Railway  Co.,  10  Barb.  621 ; 
Penn.  Railway  v.  McCloskey,  23  Penn.  St.  526 ; 
Oaklai^  Railway  Co.  v.  Fielding,  48  Ibid.  320; 
North  Penn.  R.  R.  Co.  v.  Robinson,  44  Ibid.  175 ; 
The  State  of  Maryland  for.  use,  etc.,  v.  TJu  B.  dk 
0.  R.  R.  Co.,  5  Am.  Law  Reg.  [N.  8.]  897  [May, 
1866] ;  DaUon  v.  South  Eastern  Railtoay  Co.,  4  0. 
B.  [N.  S.]  296;  Franklin  v.  South  Eastern  Rail- 
ioay  Co.,  3  H.  &  N.  211 ;  Blake  v.  Midland  Rail- 
way Co.,  18  2  B.  93  [S.  S.  83  E.  C.  L.  &  E.  93]. 
See  also  Judg^  R£:dfield'8  note  to  the  case  of 
The  State  of  Maryland  v.  The  B.  dk  0,  R.  R.  Co., 
5  Am.  Law  Reg.  [N.  S.]  397 ;  and  see  [semi  con- 
tra] The  Penn.  R.  R.  v.  Lyebe,  33  Penn.  St.  330. 
Sherman  v.  Th^  Western  Stage  Company,  24 
Iowa,  515. 

13.  When  exemplary  damages  are  proper. 
Exemplary  damages  can  be  properly  awarded 
only  in  cases  of  fraud,  malice,  gross  negligence 
and  oppression  on  the  part  of  the  defendant, 
or  his  agents.  Williamson  v.  Westei^  Stage  Com- 
pany, 24  Iowa,  171. 

14. malice.  In  an  action  for  the  mali- 
cious killing  of  horses ;  held,  that  punitive  dama- 
ges are  recoverable.  Garland  v.  WhoUham,  26 
Iowa,  185. 

16. evidence  of  financial  ability  of  de- 
fendant. In  an  action  in  which  exemplary 
damages  are  properly  allowable,  evidence  of  the 
financial  ability  and  standing  of  the  defendant 
is  not  admissible.  Beck,  Ch.  J.,  dissenting. 
Ouengerech  v.  Smith,  34  Iowa,  348.  The  case 
of  Hunt  V.  Th>e  Chicago  dk  North  Western  Rail- 
road Company,  26  Iowa,  363,  distinguished  from 
the  present  one. 

10. trespass.    Whether  the  plaintiff  can, 

in  any  case,  recover  exemplary  damages  in  an 
action  for  trespass  to  real  property,  quere.  Arm- 
strong V.  The  Iowa  Falls  and  Sioux  City  R.  R. 
Co.,  34  Iowa,  502. 

IV.  Liquidated  Dam  ages. 

17.  When  the  court  will  treat  the  amotmt  as 
a  penalty.    If,  by  the  terms  of  a  contract,  it  is 
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doubtful  whether  the  parties  intended  that  a 
sum  specified  should  be  penalty  or  liquidated 
damages,  the  courts  incline  to  treat  the  contract 
as  creating  a  penalty  to  cover  the  damages  actu- 
ally sustained  by  breach,  and  not  as  liquidated 
damages.    Foley  v.  McKeegdn,  4  Iowa,  1. 

18.  Oontraot:  penalty.  Whether  the  sum 
mentioned  in  a  contract,  as  a  penalty  for  the 
non-performance  thereof,  be  considered  as  a 
penalty  or  as  liquidated  damages,  is  a  question 
of  construction  on  which  the  court  may  be  aided 
by  circumstances  extraneous  to  the  writing. 
While  the  words  are  to  be  taken  as  proved  ex- 
clusively by  the  writing,  the  court  will  consider 
the  subject-matter  of  the  contract,  and  other 
facts  and  circumstances.  It  will  inquire  as  to 
whether  the  agreement  contains  one  or  several 
stipulations,  whether  they  vary  in  importance, 
whether  the  damages  in  their  nature  are  certain 
or  uncertain,  whether  the  damages  are  of  diffi- 
cult ascertainment,  whether  the  sum  fixed  is 
proportionate  or  disproportionate  to  such  injury. 
Ibid. 

19.  The  terms  applied  by  the  parties  to  the 
sum  fixed  upon  in  the  oontraot  will  not  always 
define  and  fix  the  action  of  the  court,  in  giving 
a  construction  to  the  contract.  Although  the 
parties  may  call  the  sum  fixed  upon  in  the  con- 
tract, a  "  penalty,"  or  give  it  no  name,  or  style  it 
"  liquidated  damages,'*  the  court  may,  in  any,  or 
all  such  cases,  treat  the  sum  as  one  or  the  other, 
depending  upon  the  nature  of  the  agreement, 
the  surrounding  circumstances,  the  intention  of 
the  parties,  and  the  reason  and  justice  of  the 
case.  Ibid, 

20.  Where  an  agreement  oontains  cove- 
nants for  the^  performance  of  several  acts  or 
things,  and  fixes  a  specific  sum  at  the  end,  to  be 
paid  upon  a  breach  of  performance,  the  sum  so 
stated  must  be  regarded  as  a  penalty ;  and 
where,  in  a  suit  on  such  an  agreement,  the  plain- 
tiff elects  to  proceed  upon  the  covenants,  and 
not  to  recover  the  penalty,  he  may  recover  more 
or  less  than  the  amount  of  the  penalty.  Ibid. 

21.  Stipulated  damages.  In  an  action  on  a 
contract,  by  the  terms  of  which  the  parties  were 
respectively  bound  "  in  ths  penal  sum  of  five 
hundred  dollar 9 1  as  fixed  damages,  to  be  paid  by 
the  party  failing  to  perform  "  his  part  of  any  of 
the  several  covenants  therein  set  forth,  actual 
damages  only,  as  shown  by  the  evidence,  can  be 
recovered.    Lord  v.  Oaddis,  9  Iowa,  265. 


22. 


Where  a  contract  for  the  delivery  of 


a  large  number  of  railroad  ties  provided  that 
monthly  estimates  should  be  made  by  the  engi- 
neer of  the  road  of  the  ties  delivered,  and  that, 
upon  presentation  of  such  estimate,  certified  by 
said  engineer,  the  defendants  were  to  pay  the 
same  to  plaintiff,  less  ten  per  cent  which  was 
to  be  retained  as  security  for  the  completion  of 
the  contract ;  and  it  further  provided,  that  when, 
in  the  opinion  of  said  engineer,  the  contract  had 
been  fully  performed  on  the  part  of  the  plaintiff, 
and  the  same  was  certified  by  the  said  engineer 
in  writing,  together  with  his  estimates  aforesaid, 
then  defendants  should,  within  twenty  days 
after  the  receipt  of  such  certificate,  pay  to  the 
plaintiffs  the  sum  which,  according  to  the  con- 
tract was  due  ;  it  was  held,  in  an  action  wherein 
damages  were  claimed  for  the  failure  of  plain- 
tiffs  to  deliver  the  full  amount  contracted  for, 
that  the  ten  per  cent  reserved  on  the  amount 
delivered,  as  provided  by  the  contract,  should 
be  treated  as  a  penalty  securing  the  damages 
actually  sustained  by  the  breach,  and  not  as 
liquidated  damages.  That  the  plaintiffs  were 
not  debarred  by  the  terms  of  the  contract  from 
recovering  on  the  quantum  meruit  for  the  ties 
actually  delivered  by  them.  Jemmison  v.  Gray 
et  al.,  29  Iowa,  537. 

23. The  defendants  executed  their  prom- 
issory note  for  "  one  hundred  bushels  of  good 
sound  merchantable  com,'*  to  be  delivered  at  a 
place  named  in  the  note,  the  note  reciting  that 
"  this  corn  is  estimated  at  $20."  Held,  that  the 
damages  for  a  non-performance  of  the  contract 
to  deliver  the  corn  was  liquidated  at  $20  by  the 
agreement  of  the  parties  to  the  note.  Hise  v. 
Foster  et  al.,  17  Iowa,  23. 

v.  Me.\8X7bb  of  Damages. 

a.  For  breach  of  contract  in  general. 

24.  Remote  and  contingent.  A  delivered  to 
B  two  flat-boats  on  a  contract  previously  made  ; 
they  were  not  delivered  at  the  time,  and  were 
not  of  the  quality  required  by  the  contract.  B 
incurred  necessary  expenses  in  making  repairs 
upon  them.  Held,  that  damages  resulting  to  B 
from  loading  the  boats  with  produce  which  was 
injured  in  consequence  of  the  defective  con- 
struction, and  from  depreciation  in  the  value  of 
the  produce  by  not  having  the  boats  in  time, 
was  too  remote  and  contingent  to  entitle  B  to 
recover  for  them  under  a  breach  of  the  contract ; 
that  if  B  received  the  boats  he  was  bound   to 
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pay  for  them  what  they  were  worth,  and  that 
he  could  not  set  up  losses  growing  oat  of  the 
subsequent  use  to  which  he  applied  them. 
Dams  V.  Fish,  1  G.  Gr.  406. 

26.  A  agreed  to  manufacture  for  B,  and  set  up 
at  a  certain  place,  a  patent  saw  mill,  and  sell  him 
the  exclusive  right  to  use  the  same  in  the  town- 
ship in  which  it  was  to  be  set  up.  The  work 
was  to  be  done  by  a  day  fixed.  B,  relying  upon 
said  contract,  incurred  great  expense  in  procur- 
ing an  engine  and  boiler  and  in  having  the  same 
set  up  for  the  purpose  of  running  the  mill.  In 
an  action  for  damages  by  B  against  A,  the  pe- 
tition alleged  that  in  consequence  of  the  fail- 
ure of  A  to  set  up  the  mill,  the  engine  and  boiler 
had  become  nearly  useless  and  worthless  to  him ; 
and  that  the  expense  thereof  and  the  cost  of 
setting  them  up  was  wholly  lost  to  him.  It  was 
heldf  that  the  damages  claimed  were  not  remote 
and  speculative,  but  were  legitimate  and  ascer- 
tainable. Dean  v.  White  <&  HaigTU,  5  Iowa, 
266. 

26.  A  drafted  man  deserted  before  being 
mustered  in,  and  the  person  who  was  drawn  to 
serve  in  such  a  contingency  was  obliged  to  go, 
and  served  his  time  in  the  army.  He  subse- 
quently brought  an  action  for  damages  against 
the  former,  based  on  these  facts.  Held,  that  the 
damages  were  too  remote  and  contingent  to  sus- 
tain the  action.  (Ck)LB,  J.,  dissenting.)  Dennis 
V.  Larkin,  19  Iowa.  434. 

27.  Special  contract:  quantum  memit.  In 
an  action  upon  the  quantum  meruit  for  work 
and  labor  done  under  a  special  contract,  the 
measure  of  damages  is  the  reasonable  value  of 
such  work  and  labor  less  the  amount  paid  there- 
for by  defendant,  and  the  amount  of  damages 
to  which  he  is  entitled  by  reason  of  the  non- 
performance of  the  contract  by  the  plaintiff. 
Tait  cfc  Mcintosh  v.  8/ierman  et  al.,  10  Iowa,  60. 

28.  Quantum  valebat.  In  an  action  upon  the 
quantum  valebat,  for  materials  furnished  and 
labor  performed  under  a  special  contract,  the 
measure  of  damages  is  the  contract  price  less 
the  payments  made  thereon  and  the  damages 
sustained  by  reason  of  the  non-performance 
thereof.     Corwin  v.  WaUace,  17  Iowa,  374. 

29.  Where  work  is  done  in  an  tmworkman- 
like  manner.  Where,  in  an  action  to  recover 
on  a  contract  for  the  construction  of  a  building, 
the  defense  was  that  the  work  was  not  done 
according    to  the  contract,  and  damages  were 


claimed  by  reason  thereof,  it  was  Jield,  that  the 
refusal  of  the  court  to  instruct  the  jury  that  the 
measure  of  defendant's  damages  would  be  what 
it  would  cost  to  procure  the  work  necessary  to 
be  done  to  make  the  building  conform  to  the 
contract,  was  not  erroneous.  8mUh  cfc  Nelson  v. 
Briutol,  33  Iowa,  24, 

30.  Pay  in  kind.  Where  plaintiff  stored 
wheat  for  defendant  during  several  years,  under 
agreement  that  he  was  to  get  for  his  labor  five 
bushels  of  wheat  for  every  one  hundred  stored ; 
Jieldt  that  the  measure  of  plaintiff's  damages  as 
wages  was  the  value  of  the  wheat  when  the 
storing  for  each  year  was  completed,  and  not 
necessarily  when  he  demanded  his  wages. 
MiUer  v.  Cassady,  25  Iowa,  323. 

31.  Breach  of  contract  Where  plaintiffs, 
under  a  written  agreement,  were  to  receive  and 
discharge  for  defendants  all  through  grain,  at 
one  cent  a  bushel,  in  an  action  to  recover  dam- 
ages for  failure  of  defendants  to  give  plaintiffs 
the  handling  of  all  of  said  grain.  Held,  1.  That 
the  measure  of  damages  is  the  difference 
between  the  cost  of  handling  the  grain,  and  the 
price  stipulated  to  be  paid  therefor ;  2.  If  the 
plain tifis,  to  handle  the  grain  actually  furnished 
them,  needed,  and  did  employ,  the  hands  and 
power  which  could,  without  further  expense, 
have  handled  also  the  grain  which  defendants 
wrongfully  refused  them  to  handle,  plaintiffs 
are  entitled  to  recover  the  full  contract  price  for 
the  grain  refused  them.  Richmond  v.  Dubuque 
&  Sioux  City  R.  R.  Co.,  26  Iowa,  191. 

32.  Duty  of  party  to  prevent  damages.  In  an 
action  wherein  a  claim  was  made  for  damages  re- 
sulting from  alleged  defects  in  the  construction 
of  a  building,  it  was  held  erroneous  for  the  court 
to  refuse  to  instruct  the  jury  that,  if  the  party 
could  have  protected  himself  from  damage 
which  would  naturally  result  from  the  alleged 
defects,  he  was  bound  to  do  so  at  a  moderate 
expense,  and  by  ordinary  efforts,  if  practicable, 
and  could  only  charge  the  other  party  for  such 
expense  and  efforts,  and  for  the  damage  which 
he  could  not  have  prevented  by  the  exercise  of 
due  diligence.  Mat/ier  v.  Butler  County,  28 
Iowa,  253 ;  DavU  v.  FUh,  1  G.  Gr.  406. 

33.  Breach  of  contract  to  build  and  iwaitifaiw 
side  track.  The  Dubuque  k  Pacific  Kail  road 
Company  used  the  surface  of  certain  land  owned 
by  plaintiffs,  and,  in  payment  thereof,  wore  to 
build  and  maintain,  perpetually,  a  side  track  iu 
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front  of  certain  lots  owned  bj  tliem,  and  exe- 
cuted a  covenant  to  them  to  that  effi'ct.  The 
defendant  succeeded  to  the  rights  of  said  com- 
pany, and  assumed  the  indebtedness  incurred  in 
the  construction  of  the  road.  Subsequently,  the 
defendant  took  up  said  side  track  and  abandoned 
it;  whereupon,  the  plaintiff  commenced  the 
present  action  for  damages  resulting  from 
tlie  breach  of  said  covenant,  executed  by  said 
Dubuijue  &  Pacific  Railroad  Company.  Held, 
that  such  damages  were  properly  embraced  in, 
and  formed  a  part  of,  the  indebtedness  of  said 
company  for  the  construction  of  the  road,  which, 
by  its  succession,  defendant  had  assumed  to  pay, 
and  that  plaintiffs  were  entitled  to  recover 
therefor.  Amsden  et  al.  v.  l^he  Dubuque  d: 
Sioux  City  Railroad  Company ,  28  Iowa,  642. 

34. It  was  further  Tield,  that  the  proper 

measure  of  damages  was  the  difference  between 
the  value  of  plaintiff's  lots  with  the  side  track 
operated,  and  their  value  without  it,  instead  of 
the  difference  in  the  annual  rental  value  of  the 
lots  in  these  respective  conditions.  Jbid. 

b.  Bills  and  notes, 

36.  Damages  on  note  payable  in  property. 

In  an  action  upon  a  due-bill  payable  in  property 
on  a  given  day,  the  measure  of  damages  is  the 
value  of  the  property  on  the  day  when  payment 
should  have  been  made.  {Irvin  v.  Lumber^ 
man's  Bank,  2  Watts  &  Serg.  190 ;  Lyle  v.  LyU, 
1  Harr.  &  J.  278 ;  Bobinson  v.  Nobles,  admr.,  8 
Peters,  181 ;  Pinney  v.  OUason,  5  Wend.  394 ; 
Edgar  v.  Boise,  11  Serg.  &  Rawle,  445 ;  Smith  v. 
Smith,  2  Johns.  235  ;  Brooks  v.  Uubbard,  3  Conn. 
58 ;  Smith  v.  Dufilop,  12  111.  184 ;  Shepherd  v. 
Hampton,  3  Wlieat.  200 ,  Smith  v.  Berry,  18 
Maine,  122;  Smethust  v.  Woolston,^ 'VftXifi  & 
Serg.  106).    Davenport  v.  Wells,  1  Iowa,  598. 

36.  ABseasment  of  damages.  In  an  action  on 
a  promissory  note,  the  damages  cannot  be 
assessed  without  the  production  of  the  note,  or 
accounting  for  its  absence.  Brandt  v.  Foster 
et  al.,5  Iowa,  287. 

37.  Damages  for  non-payment:  bill  of  ex- 
change. Section  1812  of  the  Revision  of  1860 
providing  for  the  rate  of  damages  to  be  allowed 
upon  the  non-payment  or  non-acceptance  of  bills 
of  exchange,  relates  to  foreign  and  not  inland 
bills.  First  National  Bank  of  MarsliaUtown  v. 
Owen  et  al.,  23  Iowa,  185. 

See  Bills,  Notes  and  Checks. 
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c.  Bonds, 

38.  In  actiona  on  penal  bonda,  no  other 
sum  can  be  recovered  than  that  which  will 
compensate  the  plaintiff  for  his  actual  loss. 
The  penalty  named  in  the  bond  is  not  the 
measure  of  compensation.  Oower  d>  Holt  v. 
Carter  &  Shattuek,  3  Iowa,  244. 

39.  Practice:  Judgment  upon  a  penal  bond. 
Judgment  upon  penal  bond  should  be  for  the 
amount  of  the  penalty,  with  an  order  that  an 
execution  issue  only  for  the  amount  of  damages 
proved  to  have  been  sustained  by  the  breaches. 
Nelson  v.  Gray, 2  G.  Gr.  897. 

40.  Judgment  may  be  rendered  for  the  pen- 
alty named  in  a  bond  as  security  for  the  dam 
ages    recovered  upon   the  breaches    assessed. 
Cameron  etal.  v.  BoyU  et  al.,  2  G.  Gr.  154. 

41.  Ziimited  to  the  penalty  in  the  bond. 
In  an  action  to  recover  the  penalty  of  a  bond, 
the  plaintiff  is,  as  a  general  rule,  limited  in  his 
recovery  to  the  amount  of  the  penalty.  Sweeme 
V.  Steele,  5  Iowa,  352. 

42.  In  an  action  on  a  bond  wherein  the 
obligor  bound  himself  to  procure  the  conveyance 
of  certain  lands  to  the  obligees,  in  the  absence  of 
evidence  showing  fraud  or  culpable  neglect  on 
the  part  of  the  obligor,  the  limit  of  damages 
for  a  breach  is  the  penalty  of  the  bond.  Sweem 
V.  Steele,  10  Iowa,  874. 

43.  In  such  an  action,  evidence  showing  the 
value  of  the  land  at  the  date  of  the  breach  of 
the  condition  by  the  obligor  is  admissible  only 
in  connection  with  evidence  of  facts  authorizing 
a  recovery  beyond  the  penalty  of  the  bond.  Ibid. 

44.  When  more  or  leM  than  the  penalty  may 
be  recovered.  In  an  action  on  the  covenants  of 
a  bond  for  the  sale  and  conveyance  of  real  estate, 
the  plaintiff  may  recover  more  or  less  damages 
than  the  amount  of  the  penalty  of  the  bond, 
the  measure  of  damages  depending  upon  the 
causes  of  the  failure  to  convey.  If  the  vendor 
is  honest,  and  was  prevented  from  making  the 
conveyance  from  an  unseen  cause  which  he 
could  not  control,  the  vendee  should  recover 
only  nominal  damages  in  addition  to  the  pur- 
chase money  which  he  first  paid  for  the  land, 
with  interest ;  but  if  the  vendor  is  in  fault,  and 
did  know,  or  should  have  known,  that  he  could 
not  comply  with  the  contract ;  or,  if  having  title, 
refuses  to  convey ;  or,  if  having  title  at  the  timr 
of  the  agreement,  he  afterward  disables  him- 
self by  a  sale  to  a  thiid  person;  or  if,  at  the 
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time  of  making  the  contract,  he  knew  he  had 
no  title,  the  vendee  should  recover  substantial 
damages,  including  compensation  for  any  actual 
loss,  as  in  the  increase  of  the  land  at  the  time 
the  contract  should  have  been  performed.  Sweem 
V.  Steele,  5  Iowa,  352. 

46.  In  an  action  on  a  replevin  bond,  it  is  al- 
ways material  to  inquire  into  the  damages  sus- 
tained by  the  party  for  whose  benefit  it  was 
made,  by  reason  of  the  breach  of  any  of  its  con- 
ditions. If  he  was  merely  entitled  to  the  })os- 
session  of  the  property,  and  the  title  was  in  the 
opposite  party,  he  should  not  recover  value  ;  and 
it  is  error  to  prevent  the  defendant  in  such  an 
action  from  shov.Mng  that  the  property  did  not 
belong  to  the  plaintiff,  for  the  purpose  of  deter- 
mining the  measure  of  damages.  Hawley  v. 
Warner  etal.,  12  Iowa,  42  ;  Buck  v.  Rhodes  et 
(U.,  11  Ibid.  348 ;  Hat/den  v.  Anderson  et  al.,  17 
Ibid.  158. 

46.  Where  the  question  of  title  has  been  set- 
tled in  the  main  action,  so  as  to  conclude  the  par- 
ties, it  cannot  be  opened  again  in  this  manner* 
IMd. 

47.  Where  goods  have  been  replevied  from 
the  sheriff,  after  levy,  and  the  replevin  having 
failed,  the  execution  plaintiff,  or  the  sheriff  for 
his  use,  brings  suit  upon  the  replevin  bond,  the 
damages  recoverable  in  such  suit  are  limited  to 
the  amount  still  due  upon  the  execution,  with 
interest  and  costs.  Uayden  v.  Anderson,  17 
Iowa,  158. 

See  CoNTRAcrs ;  sub-title,  Contracts  Rbla- 
tijNG  to  Lands. 

d.  Landlord  and  tenant. 

48.  Damages  speculative  and  remote.  Dam- 
ages which  are,  in  their  nature,  speculative  and 
remote,  are  not  recoverable.  Winne  v.  KeUey^ 
34  Iowa,  339. 

49  r  rule  applied.    In  an  action  to  recover 

damages  for  failure  on  the  part  of  the  defend- 
ant to  comply  with  the  conditions  of  a  lease 
from  him  to  plaintiff  of  a  grist  mill,  in  respect 
to  keeping  in  repair  the  dam,  by  means  of  which 
the  mill  was  without  the  necessary  supply  of 
water  to  do  all  of  its  business,  the  measure  of 
damages  is  the  difference  between  the  rental 
value  of  the  mill  in  the  conditon  it  was  in,  and 
its  value  if  it  had  been  kept  in  the  condition 
stipulated  by  defendant.  The  additional  profits 
plaintiff  would  have  made  in  the  business  of 


the  mill,  if  it  had  been  put  and  kept  in  such 
condition,  are  too  remote  to  constitute  a  bssLs  of 
rocovery.  Ibid. 

6(K  In  an  action  by  a  landlord  against  a  ten 
ant,  to  recover  the  value  of  rent  payable  in 
property,  the  measure  of  damages  is  the  val  ue 
of  the  property  at  the  time  it  was  demanded. 
Safely  et  al.  v.  OHmore,  21  Iowa,  588. 

61.  In  actions  by  lessee  against  lessor,  for 
damages  for  breaches  of  contracts  of  lease,  by 
refusing  to  let  the  lessee  into  possession,  the 
general  rule  for  the  measure  of  damages  is  the 
difference  between  the  rent  reserved  and  the 
value  of  the  premises  for  the  term.  But  the 
lessee  is  not  in  all  cases  confined  to  this,  as 
where,  in  addition,  he  has  sustained  a  particular 
loss.    Adair  v.  Bogle,  20  Iowa,  238. 

e.  Sales  of  personal  property, 

62.  General  rule  as  to  measure  of  damages. 

The  general  rule  of  damages,  both  in  England 
and  the  United  States,  for  failing  to  deliver 
goods  at  a  specified  time  and  place,  when  the 
price  is  not  paid  before  the  time  for  delivery,  is 
the  difference  between  the  contract  and  the 
market  price  at  the  time  delivery  should  have 
been  made.  Where  the  price  of  the  commodity 
contracted  for  has  been  paid  prior  to  the  time 
for  delivery,  a  somewhat  different  rule  obtains  ; 
in  such  case,  the  plaintiff  is  not  confined  in  his 
recovery  to  the  difference  between  the  contract 
and  the  market  price  on  the  any  of  delivery, 
but  may  recover  the  highest  market  price 
between  the  day  for  delivery  and  the  time  suit 
is  brought,  provided  the  plaintiff  does  not  un- 
reasonably delay  the  institution  of  his  suit. 
Canon  v.  Folsom,  2  Iowa,  101. 

63.  False  representations  as  to  value  of  goods 
sold.  The  defense,  in  an  action  on  a  note,  showed 
that  the  assignors  of  plaintiff,  who  were  credi- 
tors of  a  certain  firm,  induced  defendant  to  take 
the  stock  of  such  firm  and  give  them,  the 
creditors, *his  note  therefor;  and  he  alleges  that 
he  was  deceived  in  relation  to  the  value  of  the 
goods  by  their  false  and  fraudulent  representa- 
tions. It  did  not  appear  whether  defendant  took 
such  goods  merely  as  a  security,  or  by  an  abso- 
lute sale.  The  court  below  assumed  that  this 
would  make  no  difference,  and  instructed  the 
jury  that,  if  the  difference  between  the  value  of 
the  goods  represented  to  defendant  and  their 
true  value  was  equal  to  the  balance  due  on  the 
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note,  they  should  find  for  defendant.    Sield, 
erroneous.  Stevenson  v.  Oreerdee,  15  Iowa,  96. 

64.  If  there  was  a  sale  by  plaintiff  (or  his 
assignor)  to  defendant,  and  there  was  either 
fraud  or  breach  of  contract,  defendant  could 
recover  the  difference  in  value  between  the 
goods  delivered  and  those  corresponding  with 
the  representations  made.  But  this  rule  is  not 
applicable  if  the  defendant  took  the  goods  to 
secure  himself,  for  he  should  then  be  held  to 
account  on  the  note  for  what  they  are  really 
worth,  without  regard  to  the  loss  of  a  promised 
profit.  Ibid. 

66.  The  measure  of  damages  for  a  breach  of 
warranty  is  the  difference  between  the  actual 
value  of  the  property  warranted  and  the  value 
of  the  same  if  it  had  been  as  warranted.  Lacey 
V.  Straughan^  11  Iowa,  258. 

66.  Party  presumed  to  contract  with  refer- 
ence to  the  general  role.  A  party  contracting 
to  deliver  goods  at  a  specified  time  and  place, 
where  no  express  stipulations  enter  into  the 
contract  to  vary  his  liability,  may  be  fairly  pre* 
sumed  to  have  contracted  with  reference  to  these 
general  rules.  Ibid, 

67.  A  party  who  has  contracted  to  deliver 
personal  property,  for  which  he  has  received 
the  price,  on  a  day  certain,  and  refuses  so  to  do, 
is  liable  for  the  highest  price  the  property  would 
bring  between  the  day  of  delivery  and  lawful 
commencement  of  the  suit,  or  the  time  of  trial. 
Davenport  v.  WelU,  3  Iowa,  242. 

68.  Difference  between  contract  and  market 
price.  The  measure  of  damages  for  the  breach 
of  a  contract  for  the  sale  and  delivery  of  per- 
sonal property,  is  the  difference  between  the  con- 
tract price  and  the  market  value  at  the  time  and 
place  fixed  for  delivery.  Boies  db  Barrett  v. 
Vincent,  24  Iowa,  387. 

69.  The  rule  that  the  measure  of  damages  for 
the  non-delivery  of  personal  property  contracted 
for,  where  the  price  is  not  paid  before  delivery, 
is  the  difference  between  the  contract  price  apd 
the  market  value  at  the  time  and  placed  stipu- 
lated, will  govern  in  all  cases  where  no  express 
stipulation  enters  into  the  contract  itself  to  vary 
this  rule.  Jemmison  et  ai.  v.  Gray  et  al.,  29  Iowa, 
537. 

60.  False  representations.  Where  a  vendor 
becomes  liable  to  a  vendee  for  the  defective 
quality  of  goods  sold,  whether  his  liability  arises 
through  fraud  or  breach  of  contract,  themeasur 


of  damages  is  the  difference  in  value  between 
goods  corresponding  with  the  representations 
made  and  those  actually  delivered  ;  and  the  same 
rule  applies  where  there  have  been  fraudulent 
misrepresentations  in  the  sale  of  real  estate. 
Likes  V.  Boer,  8  Iowa,  868. 

61. speculative  damages.     In  arriving 

at  the  amount  of  damages  under  this  general  rule, 
the  jury  are  confined  to  the  actual  condition  of 
the  market  and  prices  at  the  stipulated  time  for 
delivery  ;  and  they  cannot  consider  the  conject- 
ural or  probable  effect  upon  the  market  and 
prices  which  might  have  resulted  if  the  party 
claiming  damages  had  gone  into  the  market  to 
buy  there  the  property  which  the  other  party 
failed  to  deliver.  Jemmison  v.  Ch'ay,  supra, 

62.  In  action  wherein  damages  were  claimed 
by  defendants,  for  the  non-delivery  of  property 
contracted  for,  the  defendants  asked  the  follow- 
ing instruction  :  "  Defendants  are  not  to  suffer 
loss  by  reason  of  any  fault  or  faUure  of  plain- 
tiffs, but  they  are  to  be  made  whole  in  allow- 
ance of  damages  ;  and  the  jury  are  to  take  into 
consideration  all  the  circumstances,  and  to  allow 
the  defendants  such  sum  as  in  their  opinion  will 
protect  them  from  the  direct  consequences  of 
plaintiffs'  failure,  if  any."  Held,  that  the  in- 
struction was  properly  refused,  as  it  furnished  no 
rule  for  the  estimation  of  damages,  and  because 
it  would  have  a  tendency  to  mislead  the  jury 
into  supposing  that  it  was  their  province  to 
determine  the  amount  of  damages  without 
regard  to  legal  rules.  Ibid. 

63.  market  value.    The   fact   that   the 

number  of  ties  which  plaintiff  failed  to  deliver 
could  not  have  been  purchased  for  immediate 
delivery  at  the  time'and  place  when  and  where, 
by  the  terms  of  the  contract,  they  were  to  be 
delivered,  would  not  of  itself  establish  that 
there  was  no  market  price  for  such  ties  at  such 
time  and  place.  Ibid. 

f.  Sales  of  real  estate. 

64.  Difference  in  value.  In  an  action  for 
damages  for  selling  one  tract  of  land  and  fraudu- 
lently conveying  another,  the  vendee  is  entitled 
to  recover  the  difference  in  the  value  of  the  two 
parcels.    Hahn  v.  Cummings,  3  Iowa,  583. 

66.  Depreciation  of  value  during  delay  of 
performance.  When  the  performance  of  a  con- 
tract for  the  conveyance  of  real  estate  is  delayed 
by  reason  of  the  vendor's  inability  to  perform 
on  his  part,  the  vendee  will  be  entitled  to  com- 
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pensation  for  the  depreciation  in  the  valne  of 
such  property  during  the  delay.  AlitcVt  when 
the  delay  does  not  arifie  from  that  cause.  Mul- 
Un  V.  Bloomer,  11  Iowa,  860. 

66.  Measure  of  damages  dependent  on  the 
cause  of  6dlure.  In  an  action  against  the  ven- 
dor on  a  contract  to  sell  real  estate,  the  measure 
of  damages  depends  upon  the  cause  of  the  fail- 
ure. If  the  vendor  has  been  prevented  from 
performing  by  unforeseen  causes  which  he  could 
not  control,  the  vendee  should  recover  only 
nominal  damages,  and  the  price  or  any  part 
thereof  which  he  has  paid,  with  interest ;  but 
if  he  is  in  fault  and  did  know  or  could  have 
known  that  he  oould  not  comply  with  his  con- 
tract, or  if  he  has  the  title  and  refuses  to 
convey ;  or  had  the  title  at  the  time  of  making 
the  contract,  and  thereafter  disabled  himself 
from  a  performance,  or  at  the  time  knew  that 
he  had  no  title,  or  his  inability  arises  from  his 
fraud,  the  purchaser  should  recover  substantial 
damages,  including  compensation  for  any  actual 
loss,  by  the  increased  value  of  the  land  at  the 
time  the  contract  should  have  been  executed. 
Foley  V.  McKeegan,  4  Iowa,  1.  And  see  Sweem 
V.  SteeU,  5  Ibid.  352. 

67.  When  a  oovenantee,by  himself  or  through 
another  acting  for  him,  extinguishes  the  para- 
mount title  by  purchase,  his  damages  will  be 
measured  not  by  the  value  of  the  land  but  the 
amount  originally  paid  for  the  paramount  title, 
provided  it  does  not  exceed  the  purchase-money. 
The  burden  of  showing  that  the  amount  paid 
for  the  purchase  was  reasonable  is  upon  the 
covenantee.  Brandt  v.  Pouter  et  cU.,  5  Iowa, 
287 ;  Faweett  v.  Woods,  7  Ibid.  400. 

68.  XSzpensea  in  proceeding  to  qtdet  title. 
Where  the  grantor  of  real  estate  conveyed  by 
deed,  setting  out  covenants  of  seizin,  of  right  to 
convey,  against  incumbrances  and  of  warranty, 
and  at  the  time  the  legal  title  was  in  another 
who  had  acquired  the  same  by  fraud,  it  was 
field,  1.  That  the  covenant  was  broken  at  the 
time  of  the  conveyance ;  2.  But  that  the  grantee, 
to  entitle  himself  to  recover  sums  expended  in 
proceedings  to  quiot  his  title,  should  have  first 
demanded  proceedings  of  his  grantor  for  that 
purpose.     Tohum  v.  Thomas,  15  Iowa,  67. 

69.  Damages  in  breach  of  covenant  against 
incumbrances.  The  covenant  against  incum- 
brances, in  a  deed  of  real  estate,  binds  the  cove- 
nantor to  make  good  his  warranty  of  title,  and 
he  is  held  by  it  to  pay  a  sum  of  money  which 


will  put  the  grantee  in  as  good  a  state  as  if  he 
would  have  been  had  the  grantor  kept  the  cove- 
nant. Hence,  if  the  covenantee  extinguishes  the 
incumbrance  on  the  land,  he  may  recover  of  the 
covenantor  the  amount  so  paid ;  if  not  paid,  he 
can  recover  nominal  damages  only;  if  the  in- 
cumbrance cannot  be  removed,  he  may  recover 
just  compensatidn  for  the  real  injury  resulting 
from  the  incumbrance;  and,  if  permanently 
kept  out  of  the  estate,  he  may  recover  the 
purchase-money,  with  interest.  Funk  v.  Cree- 
well,  5  Iowa,  62. 

70.  Basis  of  recovery  where  property  was 
taken  in  pajn^ent.  In  an  action  for  breach  of 
covenant  of  warranty  in  a  deed  expressing  a 
consideration  of  $150,  it  is  proper  to  base  the 
recovery  upon  the  value  fixed  on  ]>ersonal  prop- 
erty by  the  parties  at  the  time  of  the  trade,  and 
taken  in  payment,  rather  than  upon  its  actual 
value.     WiUiamson  v.  Test,  24  Iowa,  188. 

71.  Interest  In  a  judgment  for  damages  for 
partial  breach  of  covenant  in  a  deed  conveying 
real  estate,  interest  may  be  allowed  upon  the 
value  of  the  property  to  which  the  title  lias 
failed.    McNear  v.  MeComber  et  al.,  18  Iowa,  12. 

72.  False  representations  as  to  land.  In  an 
action  for  damages  sustained  by  fraudulent  rep- 
resentations made  in  an  exchange  of  land,  in 
which  nothing  was  said  as  to  the  value  of  the 
respective  tracts,  evidence  as  to  the  value  of 
the  land  conveyed  by  plaintiff  was  immaterial 
and  properly  excluded.    Likes  v.  Boer,  8  Iowa, 

868. 

73.  In  an  action  to  recover  damages  for  fraud- 
ulent representations  in  the  sale  of  real  estate, 
the  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  land  purchased  of  the 
defendant,  as  it  was  at  the  time  of  the  purchase, 
and  the  sum  that  the  land  would  have  been 
worth  at  the  time,  if  it  had  been  such  as  it  was 
represented  to  be  by  the  defendant.  Ibid. 

74.  The  purchaser  of  real  estate  cannot,  in  an 
action  against  the  vendor,  recover  as  damages, 
for  false  and  fraudulent  representations  made 
by  such  vendor  in  the  contract  of  sale,  the 
amount  of  the  money  value  of  the  consideration 
received  by  such  vendor,  when  it  is  not  shown 
that  the  plaintiff  has  offered  to  rescind  the  con- 
tract by  placing  the  parties  in  statu  quo.  Oates 
V.  Reymlds,  13  Iowa,  1'. 

76.  In  an  action  for  false  representations  as 
to  the  quality  of  the  land,  if  the  contract  has 
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not  been  rescinded,  or  the  plaintiff  has  not 
offered  to  rescind,  the  measure  of  damages  is 
the  difference  between  the  actual  value  of  the 
land  purchased  and  its  value  as  it  was  repre- 
sented bj  the  vendor.  Gates  v.  Reynolds,  18 
Iowa,  1;  Mcberly  v.  Alexander,  19  Ibid.  162; 
Hahn  V.  Cumminge,  3  Ibid.  588. 

76.  In  an  action  for  damages  sustained  by 
false  representations  as  to  the  quantity  of  land 
conveyed,  the  measure  of  damages  is  the  con- 
tract price  per  acre,  with  interest  thereon,  for 
the  amount  of  the  deficit.  HaUam  v.  Todhunter, 
24  Iowa,  166. 

77.  In  an  action  for  damages  sustained  by 
reason  of  false  representations  made  in  negotia- 
tion for  an  exchange  of  lands,  it  was  held  com- 
petent to  prove  what  estimate  was  placed  upon 
the  property  received  by  the  defendant,  and  the 
property  transferred  to  the  plaintiff,  at  the  time 
the  contract  was  made.  Ihid, 

78.  Breach  of  oontract  to  sell  Where  an 
obligor  in  a  contract  agreed  to  pay  a  price  fixed 
on  a  day  named  for  certain  real  estate,  if  the 
obligee  should  elect  to  sell  the  same;  the 
obligee,  upon  electing  to  sell,  was  entitled  to 
recover  the  price  named  in  the  contract  without 
regard  to  the  value  of  the  land  at  the  time  of 
such  election.  Qoodpaetor  v.  Pi>rter  d  Courtney, 
11  Iowa,  161. 

79.  In  land  exchange.  The  measure  of  dam- 
ages in  an  action  for  a  breach  of  contract  for 
the  exchange  of  lands^  where  the  plaintiff  has 
conveyed  that  which  he  agreed  to  convey,  is 
the  value  of  the  land  which,  by  the  contract, 
he  was  to  receive  from  the  defendant.  Devin  v. 
Himer,  29  Iowa,  297. 

80.  Where  sendee  in  title  bond  buys  out- 
gtanding  title.  Where  a  vendee  holding  a  con- 
tract for  the  conveyance  of  certain  real  estate 
pays  a  part  of  the  purchase-money,  and  enters 
into  possession  of  the  premises,  undef  the 
vendor,  and  it  is  afterward  ascertained  that  the 
title  of  the  latter  is  defective,  and  the  vendee 
buys  in  the  outstanding  paramount  title,  the 
measure  of  damages  in  an  action  by  him  against 
the  vendor  is  the  same  as  it  would  have  been 
had  a  warranty  deed  been  executed  by  the  latter 
to  the  vendee,  instead  of  the  contract  or  title 
bond.    Baker  v.  Corbett,  admr.,  28  Iowa,  817. 

81. The  measures  in  either  case  would 

be  the  amount  paid  by  the  vendee  in  the  pur- 
chase of  the  outstanding  title,  with  interest 
thereon.  Ibid, 


82. Nor  would  the  rule  be  changed  by 

the  fact  that  the  vendor  or  his  representative 
refused  to  execute  a  warranty  deed  when  de- 
manded by  the  vendee,  and  tendered,  instead, 
a  quit-claim.  Ibid. 

(2.)  Fortorongs. 
a.  Injuries  to  property. 

83.  Trespass :  injuries  to  credit  In  an  action 
for  seizing  and  detaining  goods,  the  injury  to 
plaintiff 's  credit  will  not  be  considered  in  estimat- 
ing damages,  unless  it  appears  to  be  intimately 
connected  with  the  act  complained  of,  and  to  have 
been  done  with  an  aggravating  and  malicious 
intention  to  injure  the  party  complaining. 
Thomas  et  al.  v.  Isett  et  al.,  1  G.  Gr.  470. 

84.  In  estimating  the  damages  sustained  in 
the  destruction  of  a  building,  the  jury  may 
consider  the  cost  of  rebuilding,  in  conneiAion 
with  the  quality  and  condition  of  the  building 
before  it  was  destroyed.  The  loss  sustained  by 
plaintiff  in  being  deprived  of  the  use  of  his 
house,  when  such  loss  was  the  immediate  and 
necessary  consequence  of  the  wrongful  act  of 
defendant,  may  also  be  considered  by  the  jury. 
Freeland  v.  The  City  of  Muscatine,  9  Iowa,  461. 

86.  Oon^ersion   of   notes    and    collaterals. 

The  amount  of  promissory  notes  delivered  to  a 
justice  of  the  peace  for  collection,  and  wrong- 
fully converted  to  his  own  use,  is  prima  fade, 
the  measure  of  damages  for  such  conversion ; 
but  the  insolvency  of  the  makers  may  be  shown 
in  mitigation  of  damages.  LaJlham  v.  Brown, 
16  Iowa,  118. 

86.  Where  defendants,  with  a  knowledge  of 
plaintiffs'  rights,  took  and  converted  to  their 
own  use  property  on  which  plaintiffs  had  a  valid 
lieu,  they  became  liable  to  the  full  amount  of 
plaintiffs'  debt,  it  being  shown  that  the  property 
was  at  least  of  that  value.  Hunt  db  Co.  v  Daniels 
db  Co.,  15  Iowa,  146. 

87.  Where  a  party  sells  collateral  securities 
pledged  to  him,  the  measure  of  his  liability 
therefor  to  the  pledgor  is  the  value  of  the  secu- 
rities at  the  time  of  the  conversion.  RMnson 
V.  Hurley,  11  Iowa,  410. 

88.  liability  for  double  damages.  Under 
chapter  169,  Laws  1862,  section  6,  the  owner  of 
live  stock  may  bring  his  action  for  double  dam- 
ages within  five  years  from  the  date  of  the  in- 
jury. Said  statute  is  compensatory,  not  penal, 
and  hence  not  a  statute  penalty  witbin  the 
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meaning  of  Revision,  section  2740,  clause  1. 
Koons  V.  Chicago  and  Northtoestern  Railway 
Co.,  23  Iowa,  493. 

89.  OoUisionofboats.  Plaintiff 's  two  boats, 
laslied  together  and  run  with  a  single  screw, 
to  save  expenses,  built  for  this  business,  and 
freighted  with  ice,  were  negligently  run  into 
by  defendant's  raft,  whereby  one  of  the  boats 
was  sunk  and  the  cargo  entirely  destroyed. 
JUeld,  1.  That  the  two  boats  must  be  considered 
as  one ;  that  the  measure  of  damages  was  the 
difference  between  the  value  of  the  two  boats 
and  cargoes  before  and  after  the  accident ;  2. 
That  evidence  is. admissible  to  show  that  the 
lost  boat  was  better  than  the  one  saved,  to  show 
the  probability  of  the  former  being  well  built 
and  seaworthy ;  8.  That  it  is  proper  to  show,  as 
affecting  the  question  of  damages,  that  the  lost 
boat  had  no  value  for  any  other  purpose  than 
the  shipment  of  ice.  McCabe  et  al.  v.  Knapp, 
Stout  d  Co.,  23  Iowa,  308. 

90.  Damages  caused  by  sale  of  diseased 
sheep.  A  party  sold  a  lot  of  sheep,  falsely  rep- 
resenting them  to  be  free  from  "  scab  "  or  "  foot 
rot ; "  and  other  sheep  belonging  to  the  pur- 
chaser became  thereby  diseased.  Held,  that  the 
purchaser  was  entitled  to  recover  damages  from 
the  vendor  for  the  injuries  sustained,  and  this 
without  regard  to  whether  or  not  it  was  linown 
by  the  vendor,  at  the  time  such  representations 
were  made,  that  the  purchaser  owned  other 
sheep.  Shsrrod  db  Slierrod  v.  Langdon  cfc  Lang- 
don,  21  Iowa,  518. 

91.  The  purchaser  cannot  recover  from  the 
vendor  for  damages  he  might  have  avoided  by 
the  exercise  of  due  care  and  diligence.  What 
constitutes  diligence  must  be  determined  upon 
the  facts  of  each  case.  Ibid. 

92.  Oontinuing  trespass.  In  an  action  for 
damages  for  a  continuing  trespass,  the  recovery 
is  limited  to  the  time  of  bringing  the  suit ;  and 
a  fresh  action  will  lie  for  the  continuation  of 
the  trespass  subsequent  thereto.  Closest  al.  v. 
Samm  et  al.,  27  Iowa,  503 

93.  Flooding  premises.  In  an  action  to 
recover  damages  for  the  unlawful  flowing  back 
of  water  upon  the*  premises  of  plaintiff,  and  for 
damage  to  his  mill-power  by  the  raising  of 
defendant's  dam,  plaintiff  would  be  entitled  to 
recover  upon  proof  of  damages  to  his  premises 
alone,  resulting  from  the  back  water,  without 
any  as  to  the  water-power  of  his  mill.  Ibid. 


94.  Damage  to  goods  in  course  of  transpor-. 
tation :  railroad.  The  application  of  the  gen- 
eral rule  that,  the  measure  of  damages  is  the 
difference  between  the  market  value  of  the 
goods  as  delivered,  and  what  their  value  would 
have  been  if  they  had  not  been  damaged  in  the 
course  of  transportation,  is  not  always  just  and 
proper.  Winne  v.  Tlie  III.  Cen.  R  iJ.  Co,,  31 
Iowa,  583. 

95.  It  was  accordingly  Tield,  in  an  action 
against  a  railroad  company  for  damages  to  a  lot 
of  flour,  that  the  plaintiff  might  show  and 
recover  what  it  cost  to  put  the  flour  in  a  salable 
condition  after  its  arrival  at  the  place  of  con- 
signment, it  appearing  that  such  expenditure 
was  beneficial  to  the  defendant  by  reducing  the 
damages  which  it  would  otherwise  have  sus- 
tained under  the  operation  of  the  general  rule 
above  referred  to.  Ibid, 

96.  Failure  of  carrier  to  transport.  The 
defendant  made  a  contract  with  the  plaintiff 
for  the  carriage  and  transportation  of  certain 
wheat,  oats  and  corn,  from  Council  Bluffs  to 
St.  Louis,  at  a  stipulated  price  per  sack,  and 
refused  to  receive  and  transport  the  same, 
according  to  the  terms  of  the  contract.  Held 
that,  in  the  absence  of  any  showing  that  if  the 
grain  had  been  received  according  to  the  con- 
tract of  affreightment  it  would  not  have  reached, 
without  delay  and  safely,  the  port  of  delivery, 
that  the  violation  of  the  contract  was  not  will- 
ful, or  that  the  plaintiff  could,  with  ordinary 
care,  have  found  another  conveyance,  the  meas- 
ure of  damage  was  the  difference  between  the 
value  of  the  grain  in  Council  Bluffs  and  St. 
Louis,  at  the  time  the  contract  should  have 
been  performed,  less  the  contract  price  of 
affreightment.  Bridgman  v.  The  Steamboat 
Emily,  18  Iowa,  509. 

97«  The  measure  of  damages  against  carriers 
is  liable  to  be  governed  by  special  circumstances, 
the  object  being  to  do  full  justice  and  afford 
compensation,  but  nothing  more,  to  the  party 
injured.   Ibid. 

98.  In  an  action  against  a  city  for  damages 
resulting  firom  the  negligent  and  unskillful- 
grading  of  a  street  in  front  of  plaintiff's  resi- 
dence, the  petition  contained  no  averment  of 
di7*ect  injury  to  the  property,  but  merely  alleged 
that,  by  reason  of  negligence  and  unskillf  ulness 
on  the  part  of  the  city  in  doing  the  work,  pools 
of  water  and  sediment  accumulated  and  stood 
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thereon  in  front  of  plaintiff's  residence,  thereby 
rendering  egress  and  ingress  to  and  from  the 
same  dangerous  and  inconvenient.  Hdd,  that 
the  evidence  should  have  been  confined  to  such 
injury  to  the  U9e  of  the  property  as  was  caused 
by  the  negligent  and  unskillful  acts  complained 
of,  and  could  not  extend  to  any  depreciation  in 
the  value  of  the  property  itself  consequent  upon 
the  work.  RuMell  v.  The  City  of  Burlington,  80 
Iowa,  262. 

99.  Duty  of  pretention.  In  an  action  against 
a  city  for  damages  caused  to  plaintiff's  lot  by 
water  accumulating  thereon,  in  consequence  of 
the  negligent  manner  in  which  the  street  gut- 
ters were  constructed,  the  plaintiffs  cannot 
recover  if  it  appears  that  they  could  have  pre- 
vented the  injury  by  the  use  of  ordinary  efforts, 
or  at  a  moderate  expense.  Simpson  dh  Simp- 
son V.  T7i6  City  of  Keokuk,  84  Iowa,  568 ;  and 
See,  Davis  v.  Fish,  1  G.  Gr.  406 ;  Mather  v.  But- 
ler County,  28  Iowa,  253. 

100.  It  was  accordingly  held,  in  such  an 

action,  that  an  instruction  by  the  court  to  the 
jury,  to  the  effect  that  they  "  must  find  for  the 
plaintiffs,  VLnleaaSk  slight  expense  and  sliglU  effort 
would  have  prevented  the  injury,"  was  erro- 
neous. Ibid, 

b.  Injuries  to  the  person, 

101.  Seduction:  damages  inure  to  the  benefit 
of  the  ward.  The  damages  recovered  for  the 
seduction  of  an  unmarried  female,  in  an  action 
brought  by  the  parent  or  guardian,  inure  to 
the  benefit  of  the  minor  or  ward.  Oover  v. 
DiU.  3  Iowa,  837. 

102.  Assault  and  battery:  provocation.  In  an 
action  for  damages  for  an  assault  and  battery, 
all  circumstances  which  immediately  accompany 
and  give  character  to  the  transaction  are  admis- 
sible in  evidence,  for  the  purpose  of  mitigating 
damages.     ThrtHl  v.  Knapp,  17  Iowa,  468. 

103. When  the  provocation  is  not  imme- 
diate, but  a  sufficient  time  elapsed  for  reflection 
and  coolness,  it  is  not  admissible,  even  in  ex- 
tenuation. Ibid. 

104. In  the  trial  of  such  an  action,  evi- 
dence is  not  admissible  to  show  that  statements 
made  by  the  plaintiff,  at  the  time  of  the  assault, 
were  false,  and  were  known  by  the  plaintiff  to 
be  false.  Ibid, 

105. punitive  damages.    In  an  action  for 

damages  sustained  by  an  assault  and  battery,  the 


court  instructed  the  jury  as  follows :  "  Damages 
are  of  three  kinds,  nominal,  compensatory  and 
exemplary.  First,  nominal  damages  are  proper 
when  any  right  has  been  invaded,  and  no  ev- 
idence is  given  of  any  particular  amount  of 
loss,  and  some  very  small  sum,  such  as  a 
cent,  merely  sufficient  to  carry  costs.  Second, 
compensatory  damages  are  given  when  no  el- 
ements of  oppression  or  malice  enter  into  the 
commission  of  the  offense,  and  are  designed 
merely  to  furnish  actual  compensation  for  the 
injury  sustained.  Third,  exemplary  damages 
are  given  whenever  elements  of  oppression  or 
fraud  enter  into  the  commission  of  the  of- 
fense; and,  in  such  cases,  the  jury  are  not 
limited  to  actual  compensation,  nor  are  they 
required  to  scrutinize  very  closely  the  amount 
of  the  verdict,  but  blending  together  the  rights  of 
the  injured  party  and  the  interests  of  com 
munity,  they  may  give  such  a  verdict  as  will 
compensate  for  the  injury,  and,  at  the  same  time, 
inflict  some  punishment  upon  the  defendant  for 
his  wrongful  act,  protect  society,  and  manifest 
the  detestation  in  which  the  act  is  held  by  tJiem." 
Held,  that  in  so  far  as  the  instruction  directed 
the  jury  that  they  could  increase  the  amount 
of  the  verdict  to  "manifest  the  detestation  in 
which  the  act  is  held  by  them,"  it  was  erroneous, 
and  for  that  reason  a  j  udgment  for  the  plaintiff 
should  be  reversed.  Hendrickson  v.  Kingsbury, 
21  Iowa,  379. 

106.  Death  from  injury:  statute  construed 
The  right  of  action,  under  our  statute,  is  in 
favor  of,  and  the  damages  recovered  accrue  to, 
the  estate  of  the  deceased,  not  the  next  of  kin ; 
hence,  the  measure  of  damages  is  simply  the 
pecuniary  loss  to  the  estate  by  reason  of 
the  death,  and  not  the  past  or  prospective  loss 
to  the  next  of  kin.  Sherman  v.  The  Western 
Stage  Co.,  24  Iowa,  515. 

107.  In  an  action  for  the  wrongful  IdUing  of  a 
person,  the  jury  may  find  such  damage  as  the 
estate  of  the  deceased  suffered  pecuniarily  by 
his  death ;  but  they  should  not  allow  any 
thing  on  account  of  his  pain  and  suffering  by 
reason  of  the  Injury,  before  his  death,  or  for  the 
g^ef  and  distress  of  his  family  on  account 
thereof,  or  for  the  loss  of  his  society.  And 
when  thus  instructed,  evidence  may  be  sub- 
mitted to  the  jury  showing  the  exact  situation 
of  the  deceased»his  occupation,  annual  earnings, 
health,  habits  and  estate,  as  affecting  the  ques- 
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tion  of  damages.  Dontddnon  et  al.,  admra.,  v. 
The  MisHmppi  db  Missouri  R.  R.  Co.,  18  Iowa, 
280. 

108.  Injury  of  permanent  character.  In  an 
action  against  a  municipal  corporation,  for  peiv 
Bonal  injuries  resulting  from  a  failure  to  keep 
its  streets  in  repair,  an  instruction  to  the  jury  in 
such  case  to  the  effect  that,  if  thej  found  the 
injury  to  be  of  a  permanent  cliaracter,  they 
should  consider  that  fact  as  an  element  in 
enhancing  the  damages,  was  held  not  erroneous, 
on  the  ground  that  under  it  the  jury  might  take 
into  consideration  and  allow  for  future  suffer- 
ings of  the  plaintiff.  Collins  et  ux.  v.  The  CUy 
of  Council  Bluffs,  32  Iowa,  824. 

109.  Ftttore  disability:  physical  pain.  In  as- 
sessing the  damages  sustained  by  a  passenger 
from  an  injury  caused  by  the  negligence  of  a 
common  carrier,  the  jury  may  consider  the  dam- 
age sustained  up  to  the  day  of  trial,  by  reason 
of  physical  disability  and  pain  suffered,  and,  if  it 
be  permanent  in  its  character,  the  future  disa- 
bility arising  from  the  injury.  (Holbrook  and 
Wife  V.  The  Utica  db  Schenectady  Railroad  Co., 
2  Kern.  236 :  Steamer  New  World  v.  King,  16 
How.  472.)  Russ  et  ux.  v.  TJie  Steamboat  War 
EagU,  14  Iowa,  363. 

See  Bills,  Notes  and  Checks  ;  Contracts  ; 
Common  Carriers  ;  Evidence  ;  Landlord 
AND  Tenant. 


DATB. 

1.  Service  of  writ  An  omission  of  the  name 
of  the  month  in  the  date  of  the  service  of  a 
writ  is  not  material,  where  there  is  sufficient 
in  the  circumstances  of  the  case  to  show  due  ser- 
vice.    Wilson  V.  King,  Mor.  106. 

2.  When  presumed  true.  Between  the  par- 
ties to  an  instrument,  the  date  raises  a  legal 
presumption  of  the  time  of  its  execution.  But 
where  an  instrument,  executed  by  a  third  person 
to  the  defendant,  is  brought  in  to  defeat  the 
plaintiff's  action,  and  the  time  of  its  execution 
becomes  a  material  fact  in  the  case,  the  mere 
date  is  no  evidence  of  that  time.  Jfeldrum  v. 
Clark,  Mor.  130. 

3.  Practice.  If  the  court  is  unable  to  deter- 
mine satisfactorily  upon  the  date,  it  is  within 
their  discretionary  power  to  refer  the  question 
to  the  jury.  Jefferson  Co.  v.  Savery,  2  G.  Qr.  238 ; 


Converse  v.  Warren,  4  Iowa,  158 ;  Partridge  v. 
PatUrson,  6  Ibid.  614. 

See,  further,  Bills,  Notes  and  Checks  ;  Con- 
veyance; Evidence;  sub-title  Prbsuicption. 


DATS  OF  QRAOB. 

See  Bills,  Notes  and  Checks. 


1.  Presumption  from  absence^  The  death  of 
an  absent  person  may  be  presumed  in  less  than 
seven  years  from  the  date  of  the  last  intelligence 
from  him,  from  facts  and  circumstances  other 
than  those  showing  his  exposure  to  danger 
which  probably  resulted  in  his  death.  Tisdale 
V.  The  Connecticut  Mutual  Life  Insurance  Co.^ 
26  Iowa,  170. 

2.  Presumption  from  drcumstanoes  combined 
with  absence.  Evidence  of  character,  habits, 
domestic  relations,  and  the  like,  making  the 
abandonment  of  home  and  family  improbable, 
and  showing  a  want  of  all  those  motives  which 
can  be  supposed  to  influence  men  to  such  acts, 
may  be  sufficient  to  raise  the  presumption  of 
death,  or  from  which  the  death  of  one  absent 
and  unheard  from  may  be  inferred,  without 
regard  to  the  duration  of  such  absence.  Ibid. 

3.  Presumpticn  from  letters  of  administration. 
The  granting  of  letters  of  administration  is 
prima  fade  evidence  of  the  death  of  the  party, 
upon  whose  estate  they  are  issued.  But  the 
presuption  of  death  raised  thereby,  is  weak  and 
inconclusive,  and  may  be  rebutted  by  slight  evi- 
dence. Ibid. 

See  title.  Evidence  ;  sub-title,  Presumptions. 


DBORBB. 


'See  Judgment  and  Decree. 


DBDIMUS. 

See  Evidence. 


DBDIOATION. 


1.  Dedication  for  wharl  The  proprietor  of 
lands,  in  laying  out  and  platting  the  same,  as  an 
addition  to  an  incorporated  town,  by  the  plat 
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declared  that  the  "  streets,  roads,  alleys,  and 
public  grounds,  are  donated,  granted,  and  appro- 
priated to  public  purposes,  for  the  uses  therein 
specified,"  but  marked  one  tract,  which  was 
bounded  on  three  sides  by  public  streets,  and  on 
the  fourth  by  a  navigable  river,  by  lines  which 
separated  it  from  the  streeta,  and  by  the  words 
"  Reserved  Landing."  Held,  that  the  donor  re- 
tained the  title,  and  the  right  to  use  the  tract  so 
reserved,  for  his  own  benefit,  to  the  exclusion 
of  the  public.  The  case  of  McMantu  v.  Garmi- 
ehael,  8  Iowa,  1 ;  Cowles  v.  Oray,  14  Ibid.  1,  ci- 
ted and  followed  ;  Grant,  Receiver,  v.  Tfie  City 
of  Davenport,  18  Ibid.  179. 

2.  Street  may  be  uaed  an  a  whari  A  piece 
of  land  dedicated  to  the  public  as  a  street  may 
be  used  as  a  wharf,  for  the  landing  of  passen- 
gers and  for  the  deposit  of  goods,  temporarily, 
in  their  transit  to  the  store  house,  or  preparatory 
to  shipping.  {Bowman^ s  Exrs,  v.  Portland,  8 
B.  Mon.  232 ;  Barclay  ▼.  Howell^  Lessee,  6  Pet. 
598  ;  Louisville  v.  Bank  of  the  United  States,  3 
B.  Mon.  144;  Augusta  v.  Pickens,  Ibid.  437; 
Bowling  Green  v.  Hdbson,  Ibid.  478  ;  Kennedys* 
Heirs  v.  Covington,  8  Dana,  61.)  HaigJU  v.  TTie 
City  of  Keokuk,  4  Iowa.  199. 

3.  Dadioation  for  church  puzposes.  Where  S., 
being  the  owner  of  certain  real  estate,  laid  out  the 
town  of  Pella,  caused  a  plat  or  map  to  be  made  and 
certified,  and  on  the  5th  of  June,  1848,  acknowl- 
edged it  and  caused  it  to  be  recorded,  under 
the  act  of  January  29, 1839  ;  on  the  plat  of  which 
certain  squares  were  denominated,  East  Market 
square,  West  Market  square.  Garden  square 
and  Church  square ;  and  where  the  plaintiff 
brought  an  action  to  recover  the  possession  of 
the  piece  of  ground,  denominated  Church 
square,  alleging  in  the  petition  that  the  de- 
fendant caused  this  piece  of  ground  to  be 
marked  "  Cliurch  square,"  thereby  dedicating 
and  granting  it  to  said  Christian  church,  at  Pella ; 
that  on  the  5th  of  June,  1848,  there  existed  an  as- 
sociation or  organization  of  the  members  of  said 
church  at  the  said  town  of  Pella,  and  averred 
an  incorporation  on  the  2d  of  December,  1849  ; 
that  said  church  had  a  valid,  subsisting  interest 
in  the  property ;  that  it  had  a  right  to  the  im- 
mediate possession  thereof,  and  to  the  owner- 
ship in  fee  simple ;  and  praying  that  plaintiff 
may  recover  the  immediate  possession  of  said 
square,  and  one  hundred  dollars  damages  for 
the  detention  thereof.    Held,  that  the  plaintiff 
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had  no  legal  title,  of  any  kind,  to  the  premises, 
nor  any  exclusive  right  therein.  The  Christian 
Church  y.  ScJiolte,  2  Iowa,  27. 

4.  Whether  tnutee  is  necessary.  Whether 
dedications  for  church  purposes,  and  especially 
those  to  charitable  purposes,  require  a  trustee, 
quere.  Ibid.  On  this  point,  see  Miller  v.  Chit- 
tenden et  al.,  4  Iowa,  252,  where  it  is  said  that 
dedications  to  the  public  form  an  exception  to 
the  rule  requiring  a  grantee  as  well  as  a  gran- 
tor. 

6.  Whether  the  grantor  can  revoke  dedica- 
tions to  churches,  quere.  1  hid. 

6.  Whether  the  trust  is  not  in  the  body  oor^ 
poratcj  for  execution,  quere.  Ibid. 

7.  Right  of  a  particular  church.  Where  a 
lot  of  ground  is  dedicated  to  church  purposes, 
generally,  whether  any  one  church  has  a  right 
in'  the  property  dedicated,  until  such  right  is 
appointed  to  them  by  the  proper  person  or  body, 
quere.  Ibid. 

8.  The  dedication  of  the  streets  in  the  city 
of  Dubuque  to  the  public,  consequent  upon  the 
laying  out  of  said  city  and  the  sale  of  lots 
therein,  by  the  United  States,  did  not  vest  the 
title  to  the  streeta  in  the  corporation  of  the  city, 
subject  to  the  public  easement.  The  fee  of  the 
streets  is  in  the  owners  of  the  adjoining  lots. 
CUy  of  Dubuque  v.  Moloney,  9  Iowa,  450. 

9.  The  fact  that  a  street  dedicated  to  public 
use  is  within  an  incorporated  city,  makes  no 
difference  as  to  the  ownership  of  the  soil.  The 
title  remains  in  the  owner  of  the  fee,  except 
where  there  has  been  a  conveyance,  or  a  legis 
lative  transfer  to  the  corporation.  Whatever 
control  such  corporation  has  over  such  street  is 
by  virtue  of  the  right  conferred  by  its  charter 
to  regulate  and  improve  the  streets,  and  to  make 
such  use  of  the  soil  as  may  conduce  to  public 
convenience  and  enjoyment.  Ibid. 

10.  If  the  owner  of  land  lays  out  a  town,  and 
exhibits  a  plat  thereof^  in  which  are  repre 
sented  streets,  alleys,  squares,  quays,  etc.,  and 
the  lots  are  sold  with  reference  to  the  plat, 
such  sale  and  conveyance  imply  a  grant  or  cov- 
enant to  the  purchasers,  that  the  streets  and 
other  public  places  represented  on  the  plat 
shall  be  forever  open  to  the  use  of  the  public, 
free  from  all  claim  or  interference  of  the  pro- 
prietor, inconsistent  with  such  use.  Ibid. 

11.  By  laying  off  of  the  land  on  which  the 
city  of  Dubuque  is  situated,  by  the  United 
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States,  into  lots,  streets,  avenues,  public  squares, 
etc.,  under  the  act  of  Congress  of  July  2, 18S6, 
and  the  act  of  March  3, 1837,  amendatory,  and  by 
the  sale  of  the  lots,  the  streets  of  said  city 
were  dedicated  to  public  use,  in  such  sense  that 
the  general  government,  as  the  proprietor,  was 
forever  concluded  from  exercising  any  authority 
over,  or  setting  up  any  title  to  the  same.  Ibid, 

12.  Extant  of  dedication  by  plat  When  a 
town  is  laid  out  with  a  street  running  parallel 
with  a  navigable  river,  and  a  narrow  plat  of 
land  between  such  street  and  the  river  is  not 
embraced  in  the  plat  thereof,  it  will  not  be 
presumed  that  it  was  dedicated  to  the  public 
use  as  a  front  or  water  street  for  such  town. 
Cotoles  V.  Gray,  14  Iowa,  1. 

13.  Bfieot  of  aoknowledging  and  recording 
plat.  The  petition  averred  that  plaintiff  was 
duly  organized  and  incorporated  under  the  laws 
of  Iowa,  in  August,  1856  ;  that  in  1847  the  de- 
fendant laid  off  the  town  of  Pella,  in  which  plat 
a  square  was  designated  as  "Public  square/' 
and  exhibited  to  various  persons ;  that  said 
square  was  dedicated  to  the  public  use,  and  lots 
sold  to  different  persons  on  the  faith  thereof ; 
that  in  1848  said  defendant  caused  another  plat 
of  said  town  to  be  made,  and  the  same  was  duly 
acknowledged  and  recorded ;  that  in  the  main 
the  last  plat  was  like  the  first,  but  that  the 
square  was  designated  therein  as  "  Garden 
square;"  that  those  who  had  purchased  lots 
under  the  first  plat,  and  other  persons,  were 
told  by  the  defendant  that  the  change  of  des- 
ignation from  "Public  square"  to  "Garden 
square  "  was  a  mere  fancy ;  that  the  same  was 
for  the  use  of  the  people  of  the  town,  and  to  be 
controlled  by  them ;  that  he  exhibited  said  plat 
to  different  persons,  and  told  them  that  it  was 
intended  for  the  public  use  and  benefit.  Held, 
1.  That  adverse  possession  for  the  period 
prescribed  by  the  statute,  did  not  sufficiently 
and  affirmatively  appear  from  the  petition  to 
enable  the  defendant  to  avail  himself  of  the 
statute  of  limitations  by  demurrer ;  2.  That  the 
facts  stated  in  the  petition,  without  more  or 
adverse  facts  in  relation  thereto,  would  estop 
the  defendant  from  asserting  a  title  to  .the  prem- 
ises ;  8.  That  when  a  town  is  properly  platted, 
certified,  acknowledged,  and  recorded,  such 
acts  amount  to  a  conveyance  of  the  streets, 
alleys,  public  squares,  commons,  etc.,  to,  and  vest 
the  title  in,  the  corporation  or  public,  for  the 


uses  specified  and  intended ;  and  that  the  cot- 
poration  or  public  is  capable  of  taking  and  hold- 
ing the  title  for  such  uses  and  trusts.  77m 
CUy  of  Pella  v.  8choUe,  21  Iowa,  468. 

14.  The  sufficiency  of  evidence  to  show  a 
dedication  to  the  public  use  considered  and  de- 
termined.   Cowlea  V.  Oray,  14  Iowa,  1. 

16.  Public  square:  diversion.  Where  a  pub- 
lic square  has  been  dedicated  to  the  public,  the 
municipal  authorities  cannot  sell  and  divert  it 
to  uses  foreign  to  those  for  which  it  was  ded- 
icated. Warren  y^iJie  Mayor  of  Lyons  City,  32 
Iowa,  851. 

16.  And  in  such  a  case,  the  original  grantor 
may  prevent  the  diversion  by  suit  in  chancery. 
{Williams  v.  First  Presbyterian  Society,  1  Ohio 
St.  478 ;  Barclay  v.  HoweWs  Lessee,  6  Pet.  498 ; 
Webb  V.  Moler,  8  phio,  548 ;  Brown  v^^Manning, 
6  Ibid.  298.)  Ibid. 

17.  Nor  can  the  legislature  authorize  such 
diversion,  as  against  the  original  grantor,  and 
so  far  as  chapter  124  of  the  laws  of  1864  under- 
takes to  authorize  towns  and  cities  to  dispose  of 
and  convey  *'  public  squares,  parks,"  etc.,  it  is 
unconstitutional.  (Trustees  of  WcUertown  v. 
Cofjoen,  4  Paige,  510;  2  Stra.  1004;  Common- 
toeaUh  V.  Alberger,  1  Whart.  469 ;  Pomeroy  v. 
MiOs,  3  Vt.  279 ;  Abbott  v.  San^,  Ibid.  621 ; 
Adams  v.  8.  <fc.  W.  B,  B,  Co.,  11  Barb.  414 ; 
Fletcher  v.  Peek,  6  Cranch,  87 ;  Godfrey  v.  City 
ofAUon,  12111.  29;  Sedgwick's  Constitutional 
and  Statute  Law,  343,  344 ;  Haight  v.  City  of 
Keokuk,  4  Iowa,  199 ;  Orarvt  v.  City  of  Daven 
port,  18  Ibid.  179 ;  LeClercq  v.  Trustees  of  Gal- 
lipolis,7  Ohio,  217;  Common  Council  of  Indiati- 
apolis  V.  Cross,  7  Ind.  9 ;  Boioan's  Ej^r,  v.  Fort- 
land,  8  B.  Mon.  282 ;  Augusta  v.  Perkins,  8  Ibid. 
437.)  Ibid, 

18.  The  words  ^Garden  square,"  marked 
upon  a  square  in  a  town  plat,  do  not  necessarily 
imply  a  dedication  to  the  public.  City  of  PeUa 
V.  Scholte,  24  Iowa,  283. 

19.  By  government:  municipal  corpora- 
tions.  The  act  of  congress,  laying  off  the  city 
of  Burlington,  provided  "that  a  quantity  of 
land  of  proper  width,  on  the  river  bank  at  the 
town  of  Burlington,  and  running  with  the  said 
river  the  whole  length  of  said  town,  shall  be 
reserved  from  sale  for  public  use,  and  remain 
forever  for  public  use  as  a  public  highway,  and 
for  other  public  uses."  Held,  1,  that  by  this 
provision  of  the  act,  the  strip  reserved  was  dedi- 
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cated  to  the  pablic  use,  and  that,  after  the  sale 
of  lots  abutting  thereon  to  individualp,  the  act 
making  this  dedication  assumed  the  character 
of  a  contract,  which  could  not  afterward  be 
abrogated  or  repealed ;  2,  that  a  relinquishment 
on  the  part  of  the  government  to  the  city  of 
the  title  to  said  property,  which  it  thus  held  in 
trust  for  the  public  uses  to  which  it  was  dedi- 
cated, invested  the  city  with  no  greater  title 
than  it  possessed,  and  subject  to  the  same  trusts 
and  limitations.  Cook  et  cU.  v.  2'he  City  of  Bur- 
lington, 30  Iowa,  94. 

20.  Ripaxian  righta:  aooretioiiB.  It  was 
further  held^  that  the  natural  accretions  from 
the  river  made  to  this  reserved  strip  partook  of 
the  same  nature  as  the  original  reservation, 
became  subject  to  the  same  uses  and  trusts,  and 
held  by  the  same  tenure.  Ibid, 

21.  Righta  of  lot  ownen.  The  owners  of 
lots  abutting  such  reservation  did  not,  by  their 
purchase,  acquire  the  title  thereto,  or  any  part 
thereof,  but  they  possess  such  an  interest 
therein,  and  to  the  accretion  thereto,  as  that  a 
court  of  equity  will  interpose  in  their  behalf  to 
enjoin  an  absolute  conveyance  of  the  property 
for  private  purposes  by  the  city,  or  any  other 
diversion  thereof  from  the  uses  and  purposes  for 
which  it  was  dedicated.  Ibid. 

22.  Railroad  right  of  way.  But  it  seems 
that  the  construction  of  a  railway  upon  such  res- 
ervation would  be  a  public  use  within  the  mean- 
ing of  the  act ;  and  that  the  city  may  lawfully 
convey  the  same  to  a  railroad  company  for  a 
right  of  way  thereover,  and  for  such  other  uses 
as  justify  the  exercise  of  the  right  of  eminent 
domain.  Ibid. 

23.  Public  groonds:  rights  of  purchasers 
and  adjacent  owners.  The  purchasers  of  prop- 
erty who  acquire  title  with  reference  to  the 
plat  of  a  town  in  which  it  is  situated,  also 
acquire  as  appurtenant  thereto  a  vested  right 
in  and  to  the  use  of  adjacent  grounds  designated 
as  public  grounds  in  such  plat,  which  right  can- 
not be  divested  by  the  owner  making  the  dedi- 
cation, Aor  by  the  town  in  its  corporate  capacity. 
Leffler  v.  The  City  of  Burlington,  18  Iowa.  361. 

24.  Where  the  owner  of  lands  lay  out  a  town 
thereon,  and  sells  lots  to  purchasers  with  ref- 
erence to  the  plat  thereof,  the  purchasers  of 
such  lots  acquire  as  appurtenant  thereto  a  vested 
T\fr\it  m  and  to  adjacent  grounds  designated  on 
such  plat  as  public  grounds,  to  the  full  extent 


sucli  designation  imports ;  and  a  diversion  of 
the  same  from  such  purpose  by  the  proprietor 
will  be  restrained  by  injunction,  at  the  instance 
of  a  purchaser.  {The  City  of  DvJbvque  v.  Molo- 
ney, 9  Iowa,  450 ;  Leffler  v.  The  City  of  Burling- 
ton, 18  Ibid.  361 ;  Bowen's  Exr.  v.  Town  of  Port- 
land, 8  B.  Mon.  232 ;  Livingston  v.  Mayor  of 
New  York,  8  Wend.  106 ;  Wyman  v.  Mayor  of 
New  York,  11  Ibid.  487 ;  Trustees  of  Watertoton 
et  al.  V.  Cowen  db  Bagg,  4  Paige's  Ch.  510 ;  City 
of  Cincinnati  v.  White's  Lessees,  6  Pet.  431 ; 
Barclay  v.  HmeWs  Lessees,  Ibid.  468 ;  The  State 
V.  Wilkinson,  2  Vt.  480.)  Msher  et  al.  v.  Beard, 
32  Iowa,  346. 

26.  Change  of  plat.  Nor  can  this  right  of 
purchasers  be  affected  by  a  subsequent  change 
of  the  plat  by  the  proprietor,  without  their  con- 
sent.  Ibid. 

26.  By  paroL  There  may  be  a  dedication  of 
land  to  public  use,  without  written  evidence 
thereof.  But  the  evidence  of  such  a  dedication 
should  be  very  clear  and  convincing.  {Hobibs  v. 
LoweU,  19  Pick.  405 ;  Beatty  v.  KuHz,  2  Peters 
666 ;  T(ywn  of  Pawlett  v.  Clark,  9  Cranch ;  Max- 
well y.  East  Bioer  Bank,  3  Bosw.  125.)  Morrison 
et  al.  V.  Marquardt  et  al.,  24  Iowa,  35. 

27.  A  dedication  of  public  grounds,  at  least 
so  far  as  purchasers  are  concerned,  may  be 
made  by  acts  in  pais,  and  established  by  parol 
representations  of  the  proprietor  to  purchasers 
of  lots  at  the  time  of  sale,  that  the  space  in 
question  should  remain  public  and  unoccupied. 
{PearsaU  v.  Post,  20  Wend.  Ill ;  City  of  Cincifir 
natti  V.  Whitens  Lessees,  supra;  TaUmadge  v. 
East  River  Bank,  26  N.  Y.  105 ;  Ward  v.  Davis, 
3  Sandf.  502 ;  ChUd  v.  CampbeU,  5  Seld.  251.) 
Fisher  v.  Beard,  82  Iowa,  846. 

28.  To  constitate  a  public  uae  it  is  not  requi- 
site that  the  public  at  large  shall  be  entitled  to 
share  its  advantages,  but  it  is  sufficient  if  it 
may  be  enjoyed  by  a  portion  of  the  inhabitants. 
Ibid. 

29.  Statute  of  limitationa.  The  statute  of 
limitations  will  not  begin  to  run,  as  against  the 
rights  of  persons  purchasing  lots  under  repre- 
sentations of  the  proprietor  that  an  adjacent 
space  should  remain  public  and  unoccupied, 
until  he  does  some  act  inconsistent  therewith. 
Ibid. 

30.  Town  plat:  intersection  of  streets.  In 
the  abscence  of  any  tiling  on  the  plat  of  a 
town  to  indicate  that  it  was  not  the  intention  of 
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the  proprietor  that  streets  running  at  right 
angles  should  intersect,  they  will  be  held  to  in- 
tersect.    Tost  et  al.  v.  Leonard^  34  Iowa,  9. 

31.  Vacation  of  portion  of  plat :  streets.  By 
the  acknowledgment  and  recording  of  such 
plat,  the  fee  to  the  streets  and  public  grounds 
become  vested  in  the  town  in  trust  for  the  pub- 
lic, and  the  proprietor  cannot,  after  the  sale  of 
any  of  the  lots  embraced  in  such  plat;  vacate 
any  portion  of  the  same  or  its  streets  or  alleys- 
nnless  the  purchasers  of  such  lots,  and  all  other 
persons  holding  an  interest  in  any  portion  of  the 
ground  embraced  in  the  plat,  join  with  the  pro- 
prietor in  the  instrument  of  vacation,  as  pro- 
vided by  chapter  78,  Laws  of  1862.  Ibid. 

See  MuKiGiPAL  Corporations;  Wharvks; 
Water  Courses  and  Riparian  Rights;  Higii- 

WAY. 
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I,    Generally  and  Effect  of 

1.  Zhridenoe.  Default  in  an  action  of  as- 
sumpsit. The  declaration  contained  a  special 
count  on  a  note  and  a  common  count,  the  note 
constituting  the  only  bill  of  particulars.  Held, 
not  necessary  to  rwlle  the  common  count ;  and 
that  the  note  was  the  only  evidence  which 
should  be  received  to  support  title.  Oa/rdner  v. 
Able,  Mor.  489. 

2.  The  term  "Judgment  by  default"  is  un- 
derstood in  its  technical  sense  as  a  judgment 
for  want  of  an  appearance,  in  contradistinction, 
as  well  to  a  judgment  for  want  of  a  plea,  as  to 


a  judgment  upon  the  consideration  of  the 
court  or  upon  the  verdict  of  a  jury.  Rhodes  v. 
De  Bowe,  o  Iowa,  260. 

3.  A  defendant  who  foils  to  appear  to  an  ac- 
tion, cannot  complain  if  final  judgment  is  ren- 
dered against  him,  without  an  entry  of  default. 
Davis  V.  Burt  et  al.y  7  Iowa,  56. 

4.  Bffect  of  default:  ajmeaament  of  dam- 
ages. Action  on  a  contract  in  writing.  One 
defendant  made  default.  Held,  that  under  the 
13th  section  of  the  practice  act  of  1843,  it  was  not 
necessary  to  call  a  jury  to  assess'  damages. 
Pauri  V.  Hoopes,  Mor.  294. 

6.   Decree   pro  confesso.     If   a  defendant 
makes  default,  a  decree  pro  confesso  may  bo 
rendered  against  him  without  evidence  in  sup 
port  of  the  bill.    Humphreys  v.  Darlington^  3 
G.  Gr.  588. 

6.  It  is  not  necessary  to  sustain  the  allega- 
tions of  a  bill  taken  pro  confesso,  by  evidence. 
Thatcher  v.  Haun  et  o^.,  12  Iowa,  303. 

7.  Appearance  without  answer.  Where  a 
defendant  makes  an  appearance  in  an  action, 
but  makes  no  answer  nor  excuse  therefor,  the 
allegations  of  the  petition  will  be  taken  as  true. 
PfarUz  V.  Gulfser  <fc  Co.  et  al.,  13  Iowa,  312. 

8.  Assessment  of  damages.  A  judgment  by 
default  is  a  confession  of  the  plaintiff's  cause 
of  action  and  that  something  is  due  and 
payable,  but  not  a  confession  of  any  fact 
necessary  to  be  proved  on  the  assessment  of 
damages.  Where  plaintiff's  demand  is  unli- 
quidated, or  where  defendant's  whole  liability 
is  not  fixed  by  the  Instrument  of  writing 
declared  on,  the  amount  of  the  demand  must 
l)e  ascertained  by  the  court,  unless  a  jury  be 
demanded  by  the  party  not  in  default.  When 
an  action  is  for  a  mere  money  demand  and  the 
amount  to  which  plaintiff  is  entitled  is  a  mere 
matter  of  computation,  the  clerk  of  the  court  may 
assess  the  damages.  Burlington  and  Missouri 
River  Railroad  Company  v.  Shaw,  5  Iowa,  463. 

9.  A  party  in  default  can  only  crosa-ezamine 
the  witnesses  of  the  opposite  party.  He  can- 
not demand  a  jury,  nor  introduce  evidence,  ob- 
ject to  the  admissibility  of  plaintiff's  witnesses, 
or  controvert  the  allegations  of  plaintiff's  peti- 
tion. Keeney  v.  Lyon,  10  Iowa,  546  ;  WilkinsY. 
7Wyn/>r,  14  Ibid.  392  ;  Carleton  v.  Byin^ton,  17 
Ibid.  579  ;  McLott  et  al.  v.  Savery.  11  Ibid.  323 ; 
Pfantz  V.  Culver  &  Co.,  13  Ibid.  312. 
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II.  When  Default  may  be  Granted. 

10.  Service  by  publication.  Where,  under 
the  code  of  1851,  service  of  notice  was  made  by 
publication  only,  default  should  not  be  entered 
without  proof  that  a  copy  of  the  notice  was 
directed  to  the  defendant,  or  that  his  residence 
could  not  be  ascertained.  After  such  notice  and 
default,  the  proof  will  not  be  presumed ;  it 
should  appear  of  record.  BroghiU  r.  Lath,  3  G. 
Gr.  357 ;  Trask  v.  Key,  4  Ibid.  372. 

11.  Failure  to  plead  over.  Where  a  demur- 
rer to  an  answer  is  sustained  and  the  defendant 
refuses  to  plead  over,  he  stands  in  default  for 
wunt  of  an  answer.  Brandt  v.  Foster  et  cU.^  5 
Iowa,  287. 

12.  Where  a  demurrer  to  an  answer  is  sus- 
tained, a  default  should  not  be  granted  for  want 
of  a  further  answer,  in  the  absence  of  any  rule 
or  order  of  the  court  fixing  the  time  within 
which  such  answer  must  be  filed.  Rollins  v. 
CoggshaU  et  al.,  29  Iowa,  510. 

13.  While  a  defendant  lias  an  answer  or  plea 
on  file  undisposed  of,  a  judgment  cannot  be 
rendered  against  him.  The  Canal  Bank  of 
Cleveland  v.  Newberry,  7  Iowa,  4 ;  Levi  v.  Monroe, 
11  Ibid,  453. 

14. amendment.  Where  an  amended  an- 
swer 18  successfully  assailed  by  motion  or 
demurrer,  a  judgment  by  default  cannot  prop- 
erly be  entered  against  the  defendant  for  his 
failure  to  further  plead,  in  accordance  with  the 
ruling  of  the  court,  if  the  original  answer  re- 
mains on  file  unaffected  by  such  ruling.  Crafts, 
admr.  v.  Clark,  31  Iowa,  77. 

16.  When  it  appeared  that  on  the  13th  of 
December,  1859,  one  of  the  respondents  filed 
his  demurrer  to  complainant's  bill,  and  that  af- 
terward, in  April,  1860,  a  default  was  entered 
for  the  failure  of  all  the  respondents  "  to  plead 
answer  or  demur."  Held,  that  the  default  was 
improperly  entered  as  to  said  demurrant  and 
that  the  decree  should,  as  t«  him,  be  set  aside. 
{ArbuckU  V.  Botmnan,  6  Iowa,  70  ;  Canal  Bank 
V.  Newberry,  7  Ibid.  ^\  B.  di  M.  R.  R,  Co.  v. 
Marchand,  5  Ibid.  468.)  Key  v.  Eayden,  13 
Ibid.  602. 

16.  To  authorize  a  judgment  by  default,  it 
should  appear  affirmatively  that  there  has  been 
such  service  and  compliance  with  the  provisions 
of  the  law,  gives  the  court  jurisdiction  over 
the  person  of  the  defendant,  and  when  the 
record  discloses  the  fact  that  there  has  been 


no  such  service  and  compliance,  it  is  irregular  to 
render  a  judgment.  Woodvoard  y,Whitescarver 
etux.,  6  Iowa,  1. 

17.  De&ult  against  unverified  answer. 
Where  a  petition  was  sworn  to  and  demanded 
an  answer  under  oath,  and  the  defendant 
answered,  denying  each  and  every  allegation  in 
the  petition,  but  not  under  oath,  it  was  ?uld 
that  the  court  erred  in  rendering  judgment  as 
for  want  of  an  answer ;  that  the  plaintiff  should 
have  talEen  some  steps  to  have  the  answer  re- 
moved ;  and  that  the  petition  could  not  be  taken 
as  true.  (Citing  and  following  Markey  dh  Fit- 
ting V.  MetUer,  1  Iowa,  628 ;  Burlington  <£  Mis- 
souri Railroad  Company  v.  Marchand,  6  Ibid. 
468 ;  Lyon  v.  Bunn,  6  Ibid.  448 ;  Seachrist  v. 
QrifjUh  et  al..  Ibid.  890 ;  Taylor,  ShipUm  <S:  Co. 
V.  Runyan  d  Brown,  0  Ibid.  522 ;  Smith,  Tioo- 
good  df  Co,  v.  Coop&rs  dk  Clark,  Ibid.  415.)  Wolff 
dk  Hoppe  V.  ffagetisick,  10  Ibid.  590. 

III.  Setting  Abide  of. 

• 

18.  Defective  service.  A  judgment  by  de- 
fault entered  without  legal  service  of  process 
will  be  set  aside.  LHltz  v.  Chambers,  2  G.  Gr. 
479. 

19.  Where  it  is  sought  to  reverse  a  judg- 
ment of  the  district  court,  rendered  by  default, 
on  the  ground  that  the  court  erred  in  act- 
ing upon  the  return  of  process  by 'a  person 
who  was  not  the  sheriff  of  the  proper  county, 
and  where  the  return  is  signed  by  a  person 
who  designates  himself  "  sheriff,"  without  stat- 
ing of  what  county,  the  fact  that  the  person 
signing  the  return  was  not  sheriff,  or  was  not 
sheriff  of  the  proper  county,  must  be  made  to 
appear,  before  the  appellant  can  question  the 
correctness  of  the  action  of  the  district  court. 
Davis  V.  Burt  et  al.,  7  Iowa,  56. 

20.  After  a  motion  for  a  default  is  regularly 
filed,  the  party  against  whom  it  is  entered  can 
be  permitted  to  plead  only  upon  showing  a  rea- 
sonable excuse  for  such  default.  Harrison  v. 
Kramer,  3  Iowa,  554. 

21.  ^<;M,  in  the  present  case,  that,  in  view  of 
the  affidavit  and  answer,  the  character  of  de- 
fense, amount  involved,  etc.,  the  default  should 
have  been  set  aside.  Hakes  v.  Shupe  et  al. ,  27 
Iowa,  465. 

22.  Negligence:  miflplacement  of  papers. 
While  the  rule  is  recognized,  that  the  discretion 
confided  to  the  trial  court  in  applications  to  set 
asidt^  defaults  should  not  be  exercised  in  favor  of 
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a  party  against  whom  a  default  has  been  entered, 
in  consequence  of  his  own  negligence  or  that  of 
his  attorneys  {Bolander  v.  Atwell,  14  Iowa,  35 ; 
Kressinger  v.  The  Icarian  Community,  16  Ibid. 
586;  McNidty  v.  Eterett  &  Moore,  17  Ibid. 
581),  it  was  nevertheless  held,  where  it  was 
made  to  appear  by  affidavit  of  defendant's 
attorneys  that  the  reason  why  they  did  not  ap- 
pear and  file  an  answer  was  on  account  of  an 
accidental  misplacement  of  the  petition  and 
notice  handed  to  them  by  the  plaintiff,  whereby 
the  case  was  overlooked  by  them  in  examin- 
ing their  papers  at  the  commencement  of  the 
term,  in  order  to  ascertain  what  cases  they  had 
to  attend  to,  that  the  case  did  not  fall  within  the 
rule  recognized,  and  that  a  judgment  by  default 
therein  rendered  should  be  set  aside,  the  other 
requirements  of  the  statute  respecting  the  fil- 
ing of  an  affidavit  of  merits,  and  the  time 
within  which  such  applications  should  be  made, 
having  been  complied  with.  Ordioay  v.  Suchard 
db  Gebhard,  31  Iowa,  481. 

23.  Negligence  of  Attorneys.  The  supreme 
court  will  not  interfere  with  an  order  of  the 
court  below,  refusing  to  sustain  a  motion  to  set 
aside  a  default,  when  the  affidavits  show  only 
the  negligence  of  defendant's  attorney  in  excuse 
for  such  default.  The  State  of  Iowa  v.  Elgin 
et  al,,\\  Iowa,  216,  and  cases  cited  in  previous 
section. 

24.  Showing  of  reasonable  ezcujie.  That 
the  defendant  was  advised  by  the  plaintiff's 
attorney  that  he  had  no  defense  to  the  action 
(when  in  fact  he  had),  and  that  he  was  thereby 
dissuaded  from  entering  an  appearance  or  mak- 
ing defense,  held^  in  the  present  case,  to  con- 
stitute a  reasonable  excuse  for  failing  to  appear 
and  suffering  default.  Ibid, 

26.  DlBoretion.  Motions  to  set  aside  defaults 
are  addressed  to  the  discretion  of  the  court; 
and  the  exercise  of  that  discretion  will  not  be 
interfered  with  unless  an  abuse  of  it  is  made 
manifest.  Rogers  db  TdUinan  V.  Cummings,  11 
Iowa,  459 :  Clarke  v.  Hedge  db  Heaton,  10  Iowa, 
528 ;  Stephens  v.  Parkhurst  cfe  Pence,  10  Ibid. 
70 ;  Kiny  v.  Kinney.  8  Ibid.  521  ;  Kreisinger  v. 
The  Icarian  Community,  16  Ibid.  586 ;  McNvUy 
v.  Everett  db  Moore,  17  Ibid.  581 ;  Bolander  v. 
AtioeU,  14  Ibid.  35. 

26.  But  where  the  court  below  has  abused 
the  discretion  confided  to  it,  or  misapprehended 
its  duty  in   the    premises,  in    refusing  to  set 


aside  a  default,  the  supreme  court  will  interfere 
on  appeal.  Simmons  v.  Church  eial.,31  Iowa,  284 . 

27.  Applications  to  set  aside  defianlts  are  ad- 
dressed to  the  discretion  of  the  court,  and  are 
not  granted  as  matters  of  coarse.  E^ch  case 
must  be  determined  to  a  great  extent  upon  its 
own  circumstances,  and  no  precise  rule  can  be 
given  which  will  govern  the  action  of  the  court 
in  such  cases.  Harrison  v.  Kramer  et  al.,  3 
Iowa,  543. 

28.  Where  it  does  not  appear  that  the  district 
court  has  improperly  exercised  the  discretion 
vested  in  it,  in  refusing  to  set  aside  a  judgment 
by  default,  the  judgment  will  be  affirmed.  King 
V.  Kinney,  8  Iowa,  521 ;  Clarke  v.  Hedge  dk  Hea- 
ton,  10  Ibid.  528. 

29.  The  supreme  court  will  not  interfere  with 
an  order  of  the  court  below  refusing  to  set  aside 
a  default,  where  the  only  excuse  shown  by  the 
defendant  for  the  failure  to  answer  exhibits  a 
delay  or  want  of  diligence  in  preparing  his 
defense.    Jarvis  v.  Worick,  10  Iowa,  29. 

30.  The  supreme  court  will  not  interfere 
with  an  order  of  the  court  below,  setting  aside 
a  default  on  condition  that  the  defendant  should 
plead  instanter,  when  it  does  not  appear  that 
there  was  an  abuse  of  the  discretion  lodged 
in  the  district  court.  McNuUy  v.  Everett  db 
Moore,  17  Iowa,  581. 

31.  Praoticei  An  oral  agreement  between 
parties  to  delay  or  postpone  the  trial  of  a  cause 
to  a  day  beyond  that  set  for  trial,  which  is  not 
communicated  to  the  court  whose  actioh  it  is 
intended  to  govern,  will  be  treated  with  but 
little  favor  in  an  application  by  the  defendant 
to  set  aside  a  default.  Diason  v.  Brop?iey,  29 
Iowa.  460.  • 

32.  Against  firm.  An  affidavit  of  a  member 
of  a  partnership,  stating  that  he  had  been  ab- 
sent, and  for  that  reason  was  unable  to  prepare 
his  defense,  but  containing  no  excuse  as  to  the 
other  partners,  makes  no  such  showing  as  will 
justify   the  court  in  setting   aside  a  default. 

Walker  v.  Clark  et  al.,  8  Iowa,  474. 

33.  Affidavit  of  mezlta.  An  application  to 
set  aside  a  default  should  show  that  defendant 
has  a  meritorious  defense  to  the  action.  The 
State  of  Iowa  v.  Elgin  et  ai.,  11  Iowa,  216. 

34.  The  action  of  the  district  court,  in  enter- 
ing a  default  for  failure  to  answer  after  appear- 
ance made,  will  not  be  disturbed  when  no 
affidavit  of  merits  is  filed,  although  an  affidavit 
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of  defendant's  attorney  is  filed,  to  the  effect  that 
he  supposed  the  court  had  granted  him  sixty 
days  from  the  date  of  his  application,  in  which 
to  answer,  on  which  he  relied,  whereas  the 
docket  entry  was  for  sixty  from  the  date  of 
completed  service.  Smith  v.  Watson,  28  Iowa,  2 18. 

36.  A  default  will  not  be  set  aside,  especially 
at  a  subsequent  term,  unless  a  sufficient  excuse 
for  the  default  is  shown,  accompanied  by  an 
affidavit  of  merits.  McDonald  v.  DonaJiue  et  al., 
30  Iowa,  568. 

36. effect   of    subsequent   amendment. 

Nor  would  the  default  be  waived  or  the  rule 
changed  by  a  subsequent  amendment  of  the 
petition,  merely  brioging  in  new  parties,  and 
which  in  no  manner  affected  the  cause  of  action 
against,  or  rights  of,  the  defendants  in  default. 
Ibid. 

37.  Where  a  Judgment  by  defetult  has  been 
entered  by  mistake,  or  without  notice  to  the 
party,  or  rule  upon  him  to  answer,  or  it  is  ap- 
parent to  the  court  that  it  was  improvidently 
rendered,  it  may  be  set  aside  without  an  affida- 
vit of  merits  or  reasonable  excuse.  Messenger 
V.  Marsh  et  al.,  6  Iowa,  401. 

38.  Section  3160  of  the  revision  has  refer- 
ence to  cases  where  the  court  had  authority  to 
enter  the  default ;  and  where  default  has  been 
without  legal  authority,  as  upon  an  insufficient 
notice,  no  affidavit  of  merits  is  necessary.  Boats 
et  ux,  y.  ShtUes,  29  Iowa,  507. 

39.  Time  within  which  motion  must  be 
mAdei  during  the  term  the  record  is  under 
the  control  of  the  court.  A  judgment  of  non- 
suit, or  by  default,  may  be  set  aside,  at  the 
term  at  which  it  was  rendered,  for  good  cause 
shown.     Taylor  v.  Liisk,  9  Iowa,  444. 

40.  A  naked  default,  upon  which  no  judg- 
ment or  decree  has  ever  been  entered  may  be 
set  aside  at  any  time,  on  proper  grounds.  The 
discretion  of  the  court  in  this  is  not  limited  as 
to  time.  Harper  v.  Drake,  14  Iowa,  534 ;  8im- 
mons  V.  Church,  81  Ibid.  284 ;  Ordvoay  v.  Such- 
ard  db  Oebliardt,  Ibid.  487. 

41.  But  when  a  judgment  has  been  entered 
on  it,  a  motion  to  open  it  must  be  made  at  the 
same  term.  Ibid, 

42.  Service  by  publication:  executor's  sale. 
In  a  proceeding  for  the  sale  of  real  estate  by 
an  executor,  wherein  the  probate  court  pre- 
scribes the  same  notice  as  is  provided  by  statute 
in  ordinary  cases,  a  defendant  in  the  proceed- 
ing, who  has  been  served  by  publication  only,  is 


entitled  to  avail  .himself  of  the  provision  of  sec- 
tion 3160  of  the  Revision,  and  may  thereunder 
have  the  order  of  sale  made  on  default  set 
aside,  on  motion  therefor  at  any  time  within  two 
years  after  the  making  of  such  order.  H-OMon-, 
executor,  v.  Huston,  29  Iowa,  347. 

43.  Service  by  publication  and  judgment  by 
default;  defendant  appealed  to  the  supreme 
court,  where  the  judgment  was  affirmed  upon 
the  ground  that  no  motion  had  been  made  in 
the  court  below  for  a  new  trial,  as  provided  by 
section  3160  of  the  Revision  of  1860.  Held,  that 
the  judgment  of  affirmance  did  not  affect  the 
defendant's  right  to  make  the  motion  in  the 
court  below,  within  the  time  prescribed  by  said 
section.    BerrylUU  v.  Jacobs  etal.,  20  Iowa,  246. 

.  See  Practice;  Judgment  aiyd  Dbcbek. 
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As  to  defenses  turning  upon  the  peculiar 
character  of  the  various  causes  of  actions,  as 
well  as  those  having  recognized  titles,  as  Bills, 
Notes  and  Checks,  Contracts,  Accord,  and 
Satisfaction,  Fraud,  Mistake,  Payment,  Crimi- 
nal  Law,  etc. ;  see  their  respective  titles  else 
where. 


DBFILEMBNT. 

See  Criminal  Law. 

> 

DBFRAUDZNG. 

See  Fraud  ;  Fraudulent  Conybtances. 


As  to  delivery  by  carrier,  see  Common  Car- 
rier; delivery  of  books  and  papers,  see 
Office  and  Officer;  delivery  of  deed,  see 
Conveyance  ;  delivery  of.  goods  and  chattels 
sold,  see  Sales  of  Personal  Property.  See, 
also,  Contracts;  Tender. 


DBUVBRT  BOND. 

See  Attachment 


DBMAND. 

1.  Demand.  For  labor  or  property  payable 
at  a  particular  time  and  place,  a  demand  is  not 
necessary.    Packer  r.  Cockayne,^  G.  Qr.  HI. 
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2.  In  replevin.  Where  the  possession  of 
property  was  not  acquired  wrongfully  in  an 
action  of  replevin,  there  should  be  evidence  of 
a  demand  and  refusal ;  but  if  the  property  was 
illegally  taken,  no  demand  is  necepsary.  Stanch- 
field  v.  Palmer,  4  G.  Qr.  23  ;  Gilchrist  v.  Moore, 
7  Iowa,  9. 

3.  In  an  action  to  enforce  a  specific  perform- 
ance of  a  contract  to  convey  real  estate,  the 
complainant  is  required  to  aver  and  prove  a  de- 
maud  of  the  deed  and  a  payment  or  tender  of 
the  purchase-money,  before  suit  brought.  Collins 
V.  Vandever,  1  Iowa,  573 ;  Huff  v.  Jennings  et  al., 
Mor.  454.  See  Pomeroy  db  Co.  v.  Parmele,  8  Iowa. 

4.  Exceptions  to  this  stated  in  Toung  v. 
Daniels,  2  Iowa,  126. 

5.  But  the  vendee  is  not  compelled  to  tender 
his  money,  where  the  vendor  has  refused,  upon 
other  grounds  than  the  want  of  payment,  to 
execute  the  conveyance,  or  where  the  ad- 
ministrator bf  the  vendor  is,  by  law,  rendered 
unable  to  execute  it  without  authority  from  the 
court.  In  either  case,  it  is  sufficient  to  bring 
the  money  into  court  at  the  time  when  the  ven- 
dee asks  that  the  vendor,  or  'his  representfitive, 
may  be  required  to  convey.  IHd. 

6.  The  law  does  not  require  vain  things,  and 
no  utility  is  perceived  in  an  adherence  to  a 
rule,  where  the  reason  of-  that  rule  ceases.  Ibid. 

See  further,  EquTTT ;  sub-title.  Specific  Pbbt 

FORMANCB;  TeNDBR. 

7>  In  trover.  Where  the  circumstances,  of 
themselves,  do  not  amount  to  an  actual  conver- 
sion, it  will  be  incumbent  on  the  plaintiff  to 
give  evidence  of  a  demand  and  refusal  prior  to 
the  commencement  of  his  action.  Cutter  v. 
Fanning,  2  Iowa,  580. 

8.  The  demand  may  be  either  of  the  chattel 
itself  or  its  value.  Ibid, 

9.  Where  a  party  contracts,  or  is  liable  to 
pay  in  property,  an  action  cannot  be  sustained 
against  him,  until  after  a  demand  of  property 
in  payment.    Plummer  v.  Roads,  4  Iowa,  587. 

10.  In  detinue  no  demand  is  necessary  where 
the  taking  of  the  property  was  wrongful, 
Robinson  v.  Keith  d  Snell,  25  Iowa,  321. 

11.  And  the  same  rule  obtains  in  actions  of 
replevin.  StancJifield  v.  Palmer,  4  G.  Qr.  23 ; 
and  see  Replevin,  post. 

12.  A  defendant  in  an  action  of  detinue,  upon 
whom  demand  was  made  for  the  property  be- 
fore suit  was  brought,  by  an  agent,  cannot  object 


on  the  trial  that  the  agent  did  not  show  his  au- 
thority, if  he  was  not  required  to  do  so  at  the 
time.  Barlow,  Wood  db  Co.  v.  Brock,  25  Iowa,  308. 

13.  Account.  If  the  creditor  and  debtor 
have  had  an  accounting  and  settlement,  the  for- 
mer may  recover  without  making  an  express 
demand  to  account  and  pay  over.  Pomroy  cfc 
Co.  V.  Parmlee,  9  Iowa,  140. 

14.  Contribution.  Where  one  of  two  sureties 
pays  money  for  their  principal,  right  of  action 
accrues  to  him  against  his  co-surety,  for  his  pro- 
portion of  the  money  so  paid,  from  the  time  of 
payment,  without  demand  or  notice.  Wood  v. 
Perry,  9  Iowa,  479. 

16.  Debt  payable  in  property.  When  a 
debt  is  payable  in  personal  property,  and  the 
debtor  fails  to  deliver  the  property  at  the  par- 
ticular time  specified  in  the  contract,  it  becomes 
a  money  claim,  and  the  creditor  may  sue  on  the 
the  same  without  demanding  the  property. 
Crabtree  v.  Messer smith,  19  Iowa,  179. 

16.  When  a  contract  for  labor,  or  for  the 
payment  or  delivery  of  property  other  than 
money,  does  not  fix  the  time  of  performance ;  a 
demand  is  necessary.  Code,  1873,  sections 
2097, 2098,  2099. 

For  decisions  thereunder,  see  Bills,  Notes, 
AND  Checks;  sub-title.  Notes  Payable  in 
Property. 


See  Plbajdikg. 

» 

DBMURRJEIR  TO  BVIDENOB. 

1.  When  evidence  conduces  to  prove,  even 
circumstantially  or  remotely,  the  question  at 
issue,  it  should  go  to  the  jury.  The  court  is  not 
authorized  to  decide  upon  the  sufficiency  of  evi- 
dence. BVanhi  v.  The  State,  1  Q.  Qr.  541 ;  Green- 
leaf  V.  The  lU.  Cen.  R.  R.  Go.  29  Iowa,  14. 

2.  If  evidence  is  demurred  to,  or  otherwise 
taken  from  the  jury,  for  the  decision  of  the  cou  ri, 
all  the  facts  which  it  had  a  tendency  to  prove 
must  be  regarded  as  admitted  by  the  objecting 
party ;  and  the  court  will  then  decide  upon  the 
legal  eifect  only  of  the  facts  thus  established, 
proved,  admitted,  or  inferred,  and  not  upon  the 
sufficiency  of  proof  to  establish  these  facts.  Ibid. 

3.  Upon  a  demurrer  to  evidence  the  testimony 
is  to  be  taken  most  strongly  against  the  party 
who  demurs.     Stanchfield  v.  Palmer,  4  G.  Gr.  23. 
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4.  A  demurrer  to  evidence  not  only  admits 
the  truth  of  the  testimony,  but  also  the  conclu- 
sions of  fact  which  may  be  reasonably  inferred 
from  such  testimony.  Ibid, 

5.  By  demurring  to  the  evidence,  a  party  can- 
not withdraw  a  question  of  fact  from  the  jury, 
and  submit  its  decision  to  the  court.  The  facts 
n^ust  be  first  ascertained  and  found,  and  admit- 
ted on  the  record,  before  a  party  can  demur. 
Jones  V.  Ireland,  4  Iowa,  63. 

6. admission  of  fact.  A  demurrer  to  evi- 
dence admits  the  truth  of  the  facts  found,  and 
every  conclusion  in  favor  of  the  other  party 
which  the  evidence  conduces  to  prove,  or  which 
the  jury  might  have  inferred  from  it,  in  favor 
of  his  opponent.  The  object  of  demurring  to 
evidence  is  to  obtain  the  opinion  of  the  court 
upon  the  sufficiency  of  the  evidence  in  law  to 
maintain  the  issue  in  fact.  Janes  v.  Ireland, 
4  Iowa,  63 ;  Stanehfield  v.  Palmer,  4  Q.  Gr.  23 ; 
Franks  v.  The  State,  1  Ibid.  641 ;  Coates  v.  The 
G.  <&  C,  TT.  R,  B.  Co.,  18  Iowa,  277. 

7.  The  offer  to  demur  to  evidence  is  not  stricti 
juris.  If  there  be  no  colorable  cause  of  demurrer 
to  evidence  the  court  should  not  allow  it.  Jones 
V.  Ireland,  4  Iowa,  68. 

8. practice.  Beforejoining  in  a  demurrer 

to  evidence  the  plaintiff  has  the  right  to  require 
an  admission  on  the  record  of  the  truth  of  all 
the  facts  that  the  evidence  offered  by  him  tended 
to  prove,  or  that  the  jury  might  infer  from  it  in 
his  favor.  Without  such  an  admission  upon  the 
record,  the  plaintiff  is  not  bound  to  join  in  tlie 
demurrer.  Ibid, 

9. If  the  plaintiff  does  not  join  in  the  de- 
murrer to  evidence,  without  such  an  admission 
upon  the  record,  the  court  can  pronounce  no 
judgment  on  the  demurrer.  Ibid, 

10.  It  may  well  be  doubted  whether,  under  our 
reformed  system  of  procedure,  a  demurrer  to 
evidence  was  intended  to  be  allowed  in  any 
cast*,  but  if  permissible,  the  demurrant  should 
bring  himself  within  the  established  rules  of 
the  common  law ;  for  instance,  a  part  of  the  evi~ 
dence  cannot  be  arrested  from  the  jury  by  a 
demurrer,  unless  it  embraces  all  the  evidence 
offered  by  the  same  party.  Again,  it  is  the  pecul' 
iar  province  of  a  jury  to  ascertain  the  truths  of 
facts,  and  the  credibility  of  witnesses,  and  the 
party  ought  not  to  be  allowed,  by  a  demurrer 
to  evidence  or  any  other  means,  to  refer  the 
trial  of  such  questions  to  another  tribunal ;  and 
therefore  it  is  that  a  demurrer  must  admit,  on 
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the  record,  not  only  the  truth  of  all  the  facts, 
but  any  conclusion  which  the  evidence  offered 
conduced  to  prove.  Hardin  v.  Snyder,  15  Iowa, 
460. 


DEPOSIT. 

See  BA17K8. 


DBPOSinONS. 

I.  In  General. 
n.  When  taken  out  of  the  State. 

III.  The  Notice. 

IV.  Objections. 

V.    SUPPBESSION. 


I.  In  General. 

1.  AaswerB  in  depositions  should  be  respon- 
sive to  the  interrogatories.  McGarver  v.  NeaUey, 
1  G.  Gr.  860. 

2.  Supreme  court.  Depositions  taken  after 
trial  in  the  district  court  will  not  be  entertained 
in  the  supreme  court.  Perkins  v.  TestermerU^ 
3  G.  Gr.  207. 

3.  How  taken.  When  a  witness  resides 
within  the  State,  but  within  a  different  county 
from  the  place  of  trial,  his  deposition  may  be 
taken  either  upon  notice  or  written  interroga- 
tories. If  he  reside  without  the  State,  a  com- 
mission should  issue  to  the  officer  or  commis- 
sioner taking  the  same.  If  within  the  county 
where  the  trial  is  to  take  place,  no  such  com- 
mission is  necessary.  If  within  the  State,  but 
in  a  different  county,  a  party  may  pursue  either 
of  the  two  methods.  FaJbian  v.  Davis,  6  Iowa, 
456. 

4.  Non-residenoe.  Where  it  appears  from  a 
deposition,  that  the  witness  is  a  non-resident  of 
the  State,  it  shows  a  sufficient  reason  for  taking 
the  same ;  and  it  will  not  be  suppressed,  although 
the  witness  may  answer  that  he  intends  to  be 
personally  present  at  the  term  of  court  at  which 
the  cause  is  to  be  tried,  unless  it  be  shown  that 
the  witness  is  present  in  court.  Nevan  v.  Roup, 
8  Iowa,  207. 

6.  Rule  applied;  particular  case.  On  the 
taking  of  a  deposition  before  the  clerk  of  the  dis- 
trict court  of  Iowa  county,  on  the  15th  of  Mny, 
1858,  the  witness  stated  that  he  resided  in  St. 
Louis,  Missouri,  and  that   he  intended  to  be 
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present  in  attendance  at  the  next  term  of  said 
Iowa  county  district  court,  if  alive  and  well ;  and 
when  the  next  term  of  said  court  would  be  held 
on  the  first  Monday  of  November  next  ensuing,  it 
was  held  that  the  deposition  showed  a  sufficient 
reason  for  taking  the  same.  Ibid. 

6.  Depositions  taken  out  of  the  State  must  be 
taken  on  commission  and  not  on  notice.  Bat 
when  the  depositions  can  be  taken  in  the  county 
of  the  trial,  no  commission  is  necessary,  notwith- 
standing the  witness  is  a  resident  of  another 
State.    Arderacm  y.  Ecuton  &  Son,  16  Iowa,  66 

7.  May  be  used  by  either  party.  When  a 
deposition  is  taken  upon  interrogatories  pro- 
pounded by  both  parties,  and  is  returned  and 
filed  in  the  clerk's  office,  neither  party  has  a 
right  to  withdraw  it,  and  either  may  use  it  in 
evidence.  PdamaurgM  v.  Clark  et  al„  9  Iowa,  1. 

8. A  deposition  taken  by  one  party  may 

be  used  in  evidence  by  the  other.  Following 
Pelamourges  v.  Clark,  9  Iowa,  1 ;  Criek  v.  Mc- 
CUntic,  4  G.  Gr.  390.  Wheeler  v.  SmUh,  13 
Iowa,  564. 

9.  On  appeaL  A  deposition  taken  to  be  used 
in  the  trial  of  a  cause  in  the  county  court,  and 
duly  returned,  opened  and  filed,  may  be  used  in 
the  trial  of  the  same  cause  in  the  district  court, 
on  appeal.  That  it  was  not  admitted  in  evi- 
dence on  the  trial  in  the  court  below,  is  no 
objection  to  its  being  ased  in  the  district  court. 
Pelamourges  v.  Clark  et  al.,9  Iowa,  1. 

10.  Deposition  in  previous  oase :  notice.  To 
render  admissible  a  deposition  taken  in  a  pre- 
vious case  between  the  same  parties,  in  relation 
to  the  same  sabject-matt«r,  no  prior  notice  to 
the  opposite  party  that  it  would  be  introduced, 
is  necessary.    ShatU  v.  Brown,  28  Iowa,  37. 

11.  Change  of  interrogatory.  The  district 
court  has  no  power  to  change  the  form  of  an 
interrogatory  in  a  deposition,  after  it  has  been 
answered  by  the  witness.  Pelamourges  v.  Clark 
et  al.,  9  Iowa,  1. 

12.  Impeaching.  Where  two  different  deposi- 
tions of  the  same  witness  have  been  taken  In 
the  same  cause,  the  first  one  taken  cannot  be 
introduced  for  the  purpose  of  impeaching  the 
second,  when  no  foandation  was  laid  in  the  sec- 
ond deposition,  by  calling  the  attention  of  the 
witness,  when  such  second  deposition  was 
t4iken,  to  the  statements  made  in  the  first,  for 
the  purpose  of  affording  him  an  opportunity  to 
confirm  or  explain  the  same.  A  general  state- 
ment in  the  second  deposition,  that  when  the 


first  was  taken  the  witness  was  sworn  in  the 
usual  form,  and  that  his  testimony  was  then 
correctly  written  out  by  the  officer,  is  not  suf- 
ficient.   Samuels  v.  Oriffith  et  o^.,  13  Iowa,  103. 

13.  Argumentative  answer.  The  answer  of 
a  witness  to  the  general  and  concluding  ques- 
tion in  a  deposition,  to  state  any  other  matter 
material  to  the  controversy,  which  merely  gives, 
in  a  more  connected  form  than  in  previous 
answers,  his  knowledge  of  the  transaction  and 
attendant  circumstances,  together  with  the 
reason  for  his  action  in  the  premises,  is  not 
objectionable  on  the  ground  of  being  argu- 
mentative. Burlington  Oas-Light  Co.  v.  Greene, 
Thomas  A  Co,,  28  Iowa,  289. 

14.  Where  adverse  party  is  an  ezeootor. 
Where  pending  an  action  the  defendant  died, 
and  his  administrator  was  substituted,  it  was 
held,  that  the  deposition  of  plaintiff,  taken  in 
the  action  before  the  death  of  the  decedent,  was 
not  admissible  in  behalf  of  the  plaintiff,  in  view 
of  section  3982  of  the  Revision,  which  prohibits 
a  party  from  testifying  where  the  adverse  party 
is  the  executor  or  administrator  of  a  deceased 
person.    Quick  v.  Brooks,  admr,,  29  Iowa,  484. 

II.  When  taken  out  op  the  State. 

16.  By  whom  taken:  commissioner;  attor- 
ney. The  rule  of  practice  which  prohibits  the 
attorney  of  a  party  to  act  as  a  commissioner  in 
taking  depositions  under  a  dedimus,  or  to  write 
down  the  testimony  of  a  witness  to  be  used  on 
the  trial  of  a  cause,  does  not  apply  when  the 
attorney  is  himself  the  witness,  and  reduces  his 
own  evidence  to  writing.  Burrows  v.  Ooodhue, 
1  G.  Gr.  48. 

16.  May  be  written  by  witness.  It  is  proper 
for  a  witness  to  write  his  own  testimony,  and 
swear  to  it  before  the  commissioner  duly  author- 
ized. Ibid. 

17.  A  commission  to  take  a  deposition  was 
directed  to  the  "  clerk  of  the  district  court  of 
Morgan  county,  Indiana;"  and  the  deposition 
was  taken  and  certified  by  the  "  clerk  of  com- 
mon pleas  of  Morgan  county,  Indiana;'^  h^ld, 
that  the  deposition  should  have  been  suppressed. 
Plummer  v.  Roads,  4  Iowa,  587. 

18.  Suffidenoy  of  certificate.  Where  the  cap- 
tion of  a  deposition  stated  that  the  deposition 
was  taken  "  at  the  clerk's  office  of  the  court  of 
common  pleas  of  said  county,"  before  said  clerk 
(naming  him)  "  at  Martinsville,  in  said  county 
and  State,  on  Thursday,  the  22d  day  of  March, 
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1855,  between  the  hours  of  nine  o'clock  A.  M. 
and  four  o'clock  F.  M.  of  the  said  day,  pursuant 
to  the  commission  hereto  attached,"  etc. ;  and 
the  clerk  certified  *'  that  the  said  deposition  was 
taken  at  my  office  in  Martinsville,  in  said  county 
and  State,  on  Thursday,  the  22d  day  of  March, 
1855,  between  the  hours  of  nine  o^clock  a.  m. 
and  four  o'clock  p.  m.  ;  that  said  deponent  was 
by  me  duly  sworn  according  to  law  ;  and  that 
the  foregoing  deposition  was  written  by  me,' 
and  signed  by  said  deponent  in  my  presence ;  " 
held,  that  taking  the  certificate  in  connection 
with  the  caption,  it  sufficiently  appeared  that 
the  deposition  was  subscribed  and  sworn  to  by 
the  deponent  at  the  time  and  place  therein  men- 
tioned. Ibid. 

19.  The  commission.  Under  section  4069,* 
Revision  of  1860,  it  is  sufficient,  in  a  commission 
to  take  a  deposition  in  the  United  States  or 
Canada,  to  name  the  county  and  State  in  which 
the  commissioner  resides.  Wlien  the  deposition 
is  to  be  taken  in  a  foreign  country,  the  commis- 
sion should  state  the  name  of  the  city  or  town 
in  which  the  commissioner  resides.  Lyon  v. 
Barrows,  13  Iowa,  428. 

20.  Names   of  witnesses   must   be   given. 

Where  depositions  are  taken  by  virtue  of  a  ded- 
imiMf  the  requisition  of  the  statute  is  express 
that  the  names  of  the  proposed  witnesses  sliall 
be  given.  Pilmer  v.  Branch  of  State  Bank  at 
Des  Moines,  16  Iowa,  821. 

21.  Rule  applied.  The  notice  of  suing  out  a 
dedimus,  and  the  dedimus  itself  identified  the 
witnesses  whose  depositions  would  be  taken,  as 
one  V. "  and  such  person  or  persons  as  were  act- 
ing tellers  or  cashiers  of  the  Marine  Bank  of 
Chicago,"  on  a  day  named,  under  which  the  de- 
position of  one  D.  was  taken,  in  which  ho  stated 
that  he  was  the  cashier  of  the  said  bank.  It 
was  ruled  that  the  witness  was  not  sufficiently 
identified.  Ibid, 

22.  Presumption.  Where  a  commission  to 
take  depositions  is  issued  by  the  clerk,  under 
the  seal  of  the  court,  it  will  be  presumed  to 
have  been  issued  by  the  authority  of  the  court. 
Plummer  v.  Roads,  4  Iowa,  587. 

*  Reprinted  as  section  3725,  Code  of  1873,  and  as 
follows : 

SBcrriON  4009.  The  clerk  or  any  Judire  of  any  court  of 
record,  or  any  commiriMoner  appointed  by  the  gov- 
ernor of  this  Htate  to  take  aoknowlcdfrmentB  of 
deeds  In  another  State,  or  any  notary  public,  or  any 
consul  of  the  United  States  may  be  selected  and  ap- 
pointed by  the  mtrty  such  commissioner,  either  by 
the  name  of  offlce  of  such  officer,  or  by  his  indi 


23.  By  what  court  issued.  A  commission  to 
take  a  deix)sition  to  be  used  in  the  trial  of  a  cause 
in  the  county  court,  may  be  issued  in  the  name 
of  the  district  court  by  the  clerk  and  under  the 
seal  thereof.  Code  of  1851,  sections  2455  and 
2465.    Pelamourges  v.  Glark  et  al,,  9  Iowa,  1. 

III.  The  Notice. 

24.  Service  oL  Reading  the  notice,  to  the 
adverse  party,  of  taking  depositions,  is  sufficient 
service  where  no  copy  is  demanded.  Brewiny- 
ton  v.  Endersby,  4  G.  Gr.  263. 

26.  A  notice  to  take  depositions  having  been 
served  upon  the  attorneys  of  record  of  two  of 
the  defendants,  they  cannot  object  to  the  depo- 
sitions that  other  co-defendants  were  not  served. 
Olenn  v.  Glenn  et  al.,  17  Iowa,  408. 

26.  Sufficiency  o£  It  is  not  necessary  in  a 
notice  of  the  taking  of  depositions  to  give  the 
names  of  all  the  witnesses  whose  depositions 
will  be  taken.    Mumma  v.  McKee,  10  Iowa,  107. 

27.  A  defective  notice  of  the  taking  of  a  de- 
position, is  obviated  by  an  appearance  and  cross- 
examination  of  the  witness.  Nevan  y.  Roup, 
8  Iowa,  207  ;  Numma  v.  McKee,  10  Ibid.  107. 

28.  A  party  was  notified  that  a  deposition 
would  be  taken  at  the  office  of  Squire  Moon*. 
It  was  taken  on  the  day  named,  at  the  office  of 
Enos  Moore,  a  justice  of  the  peace.  It  was  ?ield 
that  it  did  not  sufficiently  appear  that  it  was 
taken  at  the  place  named  in  the  notice.  McGlin- 
tock  V.  Crick,  4  Iowa,  453. 

rv.  Objections.  • 

29.  When  to  be  made.  After  a  deposition  is 
returned  to  court,  the  objection  cannot,  for  the 
first  time,  be  raised,  that  the  questions  were 
leading.  Keeney  v.  CkUis,  4  G.  Gr.  416 ;  Wol- 
verton  v.  EUis,  18  Iowa,  413. 

30.  Where  an  objection  to  a  deposition  does 
not  go  to  its  form,  or  manner,  nor  to  the  com- 
petency of  the  answers  of  the  witnesses,  but  to 
the  legal  sufficiency  of  the  testimony,  it  may  be 
made  upon  the  argument  of  the  cause,  and  after 
the  deposition  has  been  read  to  the  jury.  Wil- 
liams v.  Soulier  et  al.,  7  Iowa,  485. 

11.  IrresponsiTe  aiurarers.  When  a  witness, 
in  his  deposition,  states  matters  which  are  not 

vldual  name  and  official  style,  and  the  name  of  tho 
court  of  which  such  constituted  commissioner  is 
clerk  or  Judge,  and  tho  name  of  the  State  and 
county,  or  If  without  the  United  Sdtates  and  Canada, 
the  name  ot  the  State  and  town,  or  city  in  which 
such  commissioner  of  deeds,  notaries,  or  consul  rt- 
sides,  must  be  stated  in  the  notice  and  in  the  coni- 
missiou  issued. 
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responsive  to  the  interrogations  propounded,  or 
which  are  not  competent  to  prove  the  fact  sought 
to  be  established,  the  same  should  be  stricken 
out  by  the  court.  Hendricks  db  Cooper  v.  Wallis, 
7  Iowa,  224. 

32.  Bfifeot  of  agreement.  Where  it  was 
agreed  hj  the  parties  to  an  action  that  the  dep- 
osition of  a  certain  witness  should  be  taken, 
and  "  may  be  used,  read  in  evidence ; "  field,  that 
the  court  below  did  not  err  in  overruling  an  ob- 
jection to  the  competency  of  the  witness.  Shields 
v.  Duffey,  9  Iowa,  322. 

33.  Variance.  The  variance  between  the  copy 
of  a  promissory  note  set  out  in  the  deposition 
of  a  witness,  and  the  note  which  is  the  cause  of 
the  action  in  which  the  deposition  is  taken,  will 
not  be  good  ground  for  excluding  the  deposition, 
if  it  is  explained  by  evidence  showing  that  it 
was  intended  to  be  a  copy.  Hedges  db  Co,  v. 
Nickols  et  (U.,  15  Iowa,  161. 

34i  AxgumentativeneBS.  The  fact  that  small 
portions  of  an  answer  are  objectionable  on  the 
ground  of  argumentativeness,  will  not  sustain  an 
objection  to  the  answer  as  a  whole  on  that 
ground.  Burlington  Gas-Light  Co.  v.  Greene, 
Tnomas  <fe  Co.,  28  Iowa,  289. 

36.  Waiver  of  exceptions.  Exceptions  to 
depositions  on  file,  on  the  ground  of  insufficiency 
of  the  notice  under  which  they  were  taken,  will 
be  deemed  as  waived,  if  not  filed  before  the 
commencement  of  the  trial.  Pilmer  v.  Branch 
of  the  State  Bank  at  Des  Moines,  16  Iowa,  821. 

V.    SUPPRBSSION. 

36.  When  motion  to  suppress  must  be  made. 
A  motion  to  suppress  depositions  must  be  made 
before  the  commencement  of  the  trial  of  the 
cause.    Mumma  v.  McKee,  10  Iowa,  107. 

37.  Causes,  of  suppression.  Depositions 
which  contain  only  immaterial  or  irrelevant  evi- 
dence may  be  supressed.  KeUey  v.  Ford,  4  Iowa, 
140. 

38.  Time  for  traveL  A  motion  was  made  to 
suppress  a  deposition,  on  the  ground  that  the 
party  was  not  allowed  time  for  travel  from  the 
place  where  the  notice  was  served  to  the  place 
where  the  deposition  was  to  be  taken,  in  addi- 
tion to  the  five  days  *  notice  allowed  by  the  stat- 
ute. HeXdf  that  the  party  making  the  motion 
must  show  affirmatively  that  he  was  entitled 
to  the  additional  time  allowed  for  travel.  Ad- 
ams V.  Peek,  4  Iowa,  551. 


39.  Variance.  Where  notice  was  given  of 
the  taking  of  a  deposition  at  the  office  of  Squire 
Moore,  in  Ashland,  Wapello  county,  Iowa,  and 
on  the  10th  day  of  April,  1857,  and  it  appeared 
from  the  caption  and  certificate  of  the  deposi- 
tion, that  it  was  taken  on  the  day  named  in  the 
notice,  at  the  office  of  Enos  Moore,  a  justice  of 
the  peace,  of  Wapello  county ;  held,  that  the 
deposition  was  properly  suppressed.  McCUn- 
tock  V.  Griek,  4  Iowa,  453. 

40.  On  the  19th  day  of  November,  1856,  a 
party  was  served  with  notice,  that  on  the  25th 
day  of  that  month  a  dedimus  would  be  issued 
to  William  Cohill,  a  clerk  of  the  district  court 
of  Goodhue  county,  Minnesota  Territory,  to  take 
the  deposition  of  one  K.  A  deposition  was  re- 
turned, which,  from  the  caption,  purported  to- 
have  been  taken  on  the  2d  day  of  January, 
before  William  Colvill,  Jr.,  clerk  of  the  first 
judicial  court  of  Minnesota  Territory,  in  and  for 
the  county  of  Goodhue,  while  the  certificate  to 
the  deposition  showed  that  it  was  taken  on  the 
2d  day  of  January,  1857.  A  motion  was  made 
to  suppress  the  deposition,  on  two  grounds :  1.  It 
was  taken  before  the  suing  out  of  the  dedimus  ; 
and,  2.  It  was  not  taken  before  or  by  the  person 
named  in  the  notice  or  commission.  Held,  1. 
That  it  appeared  sufficiently  that  the  deposition 
was  taken  after  the  suing  out  of  the  dedimus  ; 
2.  That  the  second  objection  was  well  taken, 
and  that  the  deposition  should  have  been  sup- 
pressed.    Jones  v.  Smith,  6  Iowa,  229. 

41.  Where,  in  the  pleadings,  notice  and  dedi- 
I  mu>s,  the  plaintiflf 's  name  was  given  as  "  Chilton 

M.  Grimes,"  and  it  appeared  in  the  deposition 
as  "  C.  M.  Grimes,"  held,  that  the  variance  did 
not  justify  the  suppression  of  the  deposition. 
Grirnes  v.  Martin,  10  Iowa,  347. 

42.  Presence  of  party's  attorney.  The  fact 
that  an  attorney  of  the  party  was  present  at  the 
taking  of  a  aeposition  in  his  favor,  on  commis- 
sion and  interrogatories,  where  it  is  not  apparent 
that  the  attorney  prompted  the  witness,  or  in 
any  positive  manner  influenced  him,  furnishes 
no  ground  for  rejecting  a  deposition.*  Nutter 
V.  Ricketts,  6  Iowa,  92. 

43.  When  written  by  attorney.  That  a  de- 
position was  written  by  the  attorney  of  the 
party  by  whom  it  was  taken,  instead  of  the 
commissioner  designated  in  the  notice,  the  ad- 
verse party  not  being  present,  was  sufficient 
ground  for  suppressing  the  same.  Hurst  dk 
Co.  V.  Larpin,  21  Iowa,  484. 
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44.  Failure  to  attach  ezhibita.  A  deposi- 
tion should  not  be  suppressed  on  the  ground 
that  the  witness  referred  to  certain  deeds  which 
were  not  set  out  as  exhibits,  when  it  appears 
that  the  deeds  and  notes  were  not  under  the 
control  of  the  witness,  were  not  the  basis  of 
the  action,  and  there  was  no  dispute  as  to 
their  contents.     Lyon  v.  Barrows,  18  Iowa,  428. 

46.  Removal  of  deposition  from  clerk's 
office.  Where  a  deposition  was  removed  from 
the  clerk's  office,  without  filing  and  before  trial, 
by  one  of  the  parties,  without  the  consent  of  the 
other,  for  the  purpose  of  canceling  a  revenue 
stamp  which  the  commissioner  had  attached 
without  cancellation  ;  field,  that  the  bre-ach  of 
section  4083,  Revision  of  1860.  (§  8789,  0)de  of 
1878),  was  technical  merely,  and  did  not  preju- 
dice the  complaining  party.*  Wbher^n  v.  El- 
lis, 18  Iowa,  418. 

46.  Hx  parte  depositiom  Where  the  plain- 
tiff obtained  service  by  publication,  and  took 
depositions,  after  depositing  the  notice  thereof 
in  the  clerk's  office,  in  the  manner  prescribed  by 
sectictn  4076  of  the  Revision  of  1860  (g  3788, 
Code  of  1878),  and,  after  judgment,  on  motion 
of  defendant,  the  same  was  set  aside,  and  a  re- 
trial ordered,  it  was  Jield  erroneous  to  suppress 
the  ex  parte  depositions  taken  by  the  plaintiff, 
upon  motion  made  by  the  defendant  aft^sr  the 
cause  had  been  pending  for  a  trial  for  a  consid- 
erable time,  and  after  some  of  the  witnesses 
had  died.  Watson,  adm*r,  ▼.  Russell  et  al.,  18 
Iowa,  79. 


DB80XSNT. 


1.  Next  of  kin.  Where  the  husbano  and  wife 
and  their  only  child  were  drowned  by  the  same 
casualty,  and  where  the  child  surviving  its 
parents  for  a  few  minutes  inherited  their  estate, 
it  was  Tield,  under  the  Revised  Statutes  of  1843, 
recognizing  the  civil  laws  as  to  degrees  of  kin- 
dred, that  the  maternal  grandfather  of  the  child 
would  inherit  the  estate  in  preference  to  the 
paternal  aunt.  Martindale  v.  Kendrick,  4  O. 
Gr.  807. 

*  Section  4088,  Revision  of  1860,  section  8739, 
Code  of  1873,  is  as  follows : 

^*The  depositions  when  thus  returned  roust  be 
opened  by  the  clerk  and  placed  on  file  in  his  office : 
after  which  he  shall  at  any  time  furnish  any  person 
with  an  attested  copy  of  tne  same  upon  payment  of 
the  customary  fees,  out  must  not  allow  them  to  be 
taken  from  his  office  previous  to  the  next  term  of 
the  court  unless  by  the  mutual  written  consent  of 
%he  parties." 


(See  Revised  Statute  of  1848,  page  722,  sec 
tion  1.) 

2.  Husband  dying  without  issue.  Section 
1410,  Code  of  18ol,  was  intended  to  refer  pri- 
marily to  the  estates  of  persons  dying  intestate 
and  without  issue.  Where  the  husband  dies 
without  issue,  and  the  estate  or  part  of  it  is  dis- 
posed of  by  will,  the  widow  is  not  entitled  to  one- 
half.    Clark,  adm'r,  v.  ChrijfUh,  eajV,  4  Iowa,  405. 

3.  HeizBhip.  Where  a  party  claims  real 
estate  as  an  heir,  he  must  first  establish,  affirma- 
tively, his  relationship  with  the  deceased  ;  and, 
negatively,  that  no  other  descendant  exists  to  im- 
pede the  descent.  Anson  v.  Stein  etal.,(i  Iowa,  150. 

4.  Zhdstenoe  of  heirs  presumed.  The  exist- 
ence of  heirs  will  be  presumed  unless  the  con- 
trary is  made  to  appear.  Gladson,  adm'r,  v. 
Whitney  et  al.,  9  Iowa,  267. 

6.  Administrator:  desoent  of  real  estate. 
Upon  the  death  of  the  ancestor,  his  real  estate 
descends  at  once  to  his  heirs,  charged  with  the 
liability  to  be  eventually  taken,  if  necessary, 
for  the  payment  of  his  debts.  Laverty  v.  Woodr 
ward,  admW,  16  Iowa,  1. 

6.  Rents  and  profits.  The  administrator  has 
no  authority  to  collect  the  rents  and  profits  of 
the  decedent's  real  estate.  (Fhteaux  v.  Le- 
page et  al,,  6  Iowa,  123 ;  Oladson,  adnCr,  v. 
Whitney  et  al.,  9  Ibid.  267  ;  Beezley  v.  Burgett, 
15  Ibid.  192.)  Ibid, 

7.  Use.  A  use,  under  the  statutes  of  Iowa, 
is  an  inheritable  estate.  Pierson  v.  Armstrong, 
1  Iowa,  282. 

8.  From  child  to  parent:  grantor  and  gran- 
tee. When  the  intestate  survived  his  father 
and  died  without  issue,  and  unmarried,  it  was 
held,  that  under  the  statue  of  distribution  (Rev. 
1860,  g§  2494-2498  f ),  the  mother  acquired  only  a 
life  estate  in  his  realty ;  that  her  grantee  did 
not  receive  a  fee  simple  title,  and  was  entitled 
either  to  a  rescission  of  the  contract  upon  equi- 
table terms,  or  to  an  allowance  for  the  difference 
between  the  estate  purchased  and  thu  one 
actually  acquired.  Norris  v.  McOaffick,  21  Iowa, 
201. 

f  Reprinted  as  sections  2455,  2466,  2457,  Code  of 
1873,  and  aa  follows : 

Sbction  2494.  Be  il  enacted  by  t7te  General  Aeaemhly 
of  the  State  of  Towa,  That  sections  1410  and  1411  of  the 
Code  are  hereby  repealed,  and  that  the  descent  of 
property  afl  prescribed  by  these  provisions  of  the 
Code  be  modified  aa  follows : 

Skc.  24U5.  If  the  Inttetate  leave  no  Issue,  the  one- 
half  of  his  estate  shall  go  to  his  parents  and  the  other 
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9.  Pnrohaaer.  One  taking  property  bj  de- 
scent does  not  occupy  the  position  of  bona  fide 
purchaser.  The  possession  of  real  estate  by 
the  heir  follows  that  of  the  ancestor ;  subject  to 
the  right  of  third  persons  therein.  Morgan  etua^, 
V.  (7orWn,21  Iowa,  117. 

10.  Mother  as  surviiring  parent  from  child. 
The  mother,  as  surviTing  parent,  taked  an 
absolute  title  to  the  personal  property  of  her 
intestate  child.  Revision,  sections  2422, 2498 ;  * 
Hale  V.  Hunter,  24  Iowa,  181. 

11.  Statute  construed.  Revision,  section 
2480,  refers  to  the  personal  property  which  a 
ijoidow  receives  from  the  estate  of  her  husband 
and  not  to  the  property  which  a  mother  receives 
as  distributee  of  her  deceased  child.  Ibid, 

12.  The  widow's  share.  The  widow  is  en- 
titled to  one-third  of  the  residuum  of  her  hus- 
band's personal  estate,  and  her  title  thereto  is 
absolute.  Revision,  sections  2422,  2480 ;  Moore 
V.  Gordon,  24  Iowa,  158. 

13.  Where  there  is  no  issue.  Upon  the  death 
of  the  husband  or  wife  without  issue,  the  sur- 
viving consort  takes  one-half  of  the  estate. 
Dodds  V.  Dodds,  23  Iowa,  306. 

14.  From  husband  dying  without  issue: 
widow  and  mother.  Where  a  husband  died 
without  issue,  leaving  a  wife  and  mother,  Tield, 
that  the  widow  is  entitled  to  one-half  of  the 
real  estate  other  than  the  homestead,  and  the 
mother  to  the  other  half.  Dodds  v.  Dodds,  26 
Iowa,  311. 

15.  Mother  from  deceased  child.  Section 
2437,  Revision  of  1860,  which  provides  that  if 
any  one  of  the  intestate's  children  be  dead,  the 
heirs  of  such  child  shall  inherit  his  share  in  the 
same  manner  as  though  such  child  had  outlived 
the  parent,  does  not  authorize  the  widow  of  a 
deceased  husband  to  inherit  from  their  child  who 
died  before  the  death  of  the  husband.  McMenomy 
V.  McMenomy,  22  Iowa,  148. 


half  to  his  wife;  if  he  leave  no  wife,  the  portion 
which  would  have  Rone  to  her  shall  oro  to  his  parents. 

Sac.  2496.  If  one  of  his  parents  be  dead,  the  portion 
which  would  have  K^ne  to  such  deceased  parent, 
shall  Ro  to  the  surviving  parent,  including  the  por- 
tion which  would  have  belonged  to  the  intestate's 
wife  had  she  been  living. 

Sec.  2497.  If  both  parents  be  dead,  the  portion 
which  would  have  fallen  to  their  share,  or  to  either 
of  them  by  the  above  rules,  shall  be  disposed  of  in 
the  same  manner  as  If  thev  or  either  or  them  had 
outlived  the  intestate  and  died  in  the  possession  and 
ownership  of  the  portion  thus  falling  to  their  share 
ur  to  either  of  them,  and  so  on,  through  ascending 
ancestors  and  their  insne. 

Sbc.  2498.  If  the  mother  be  the  surviving  parent  a» 
contoni plated  in  section  three  of  this  act,  she  shall 
take  only  a  life  estate  in  the  intestate's  property,  and 
after  her  death  it  shall  go  to  the  children  of  her 


16. 


heir.    While  the  use  of  the  word 


"heir"  is  not  technically  limited  to  children^ 
yet  it  was  not  intended  by  its  use  to  embrace 
the  widowed  mother  of  a  child  that  died  before 
the  death  of  the  father.  Ibid. 

17.  Failure  of  issue  i  wilL  Where  a  testa- 
tor, dying  without  issue,  devised  all  of  his  real 
estate  to  his  widow  during  her  natural  life,  it 
was  held  that  she  could  not  claim  a  distributive 
share  under  section  2495  f  of  the  Revision,  that 
section  having  application  only  in  cases  where 
the  decedent  died  intestate  as  well  as  without 
issue.  Dobson  et  al,  v.  Dobson  et  al.,  30  Iowa, 
410. 

See  ExECOTOR  and  Administrator,  sub- 
title, Accounting  and  Distribution.  As  to 
capacity  of  aliens  to  take  by  inheritance  or 
descent,  see  title  Aliens. 


DBS  MOINES  RIVZIR  LANDS. 

1.  Zhrldenoe  of  title.  The  certificate  of  pur- 
chase or  duplicate  receipt  of  the  treasurer  of 
the  Des  Moines  river  board  of  public  works  was 
made  prima  facie  evidence  of  title  under  the 
Code  of  1851.  JStone  v.  Me  Mohan,  4  G.  Gr.  72. 

2.  Revenue.  The  lands  granted  by  the 
United  States  to  the  State  of  Iowa,  for  the 
improvement  of  the  navigation  of  the  Des 
Moines  river,  by  the  act  of  congress  approved 
August  8, 1846,  and  certified  by  the  register  of 
the  Des  Moines  River  improvement,  to  the  Des 
Moines  Navigation  and  Railroad  Company,  were 
not  subject  to  taxation  as  the  property  of  said 
company  before  title  was  conveyed  by  patent, 
as  prescribed  by  law.  Des  Moines  Namgaiion 
and  R.  R,  Go,  v.  The  County  of  Polk,  10  Iowa,  1. 

3.  The  title  of  the  Des  Moines  river  lands 
was  not  passed  to  the  Des  Moines  Navigation 
and  Railroad  Company,  by  the  certificate  of  the 

body,  if  there  be  any,  had  by  her  deceased  husband, 
he  belnff  the  father  of  the  Intestate.  If  there  be  no 
such  children,  nor  Iflsue  of  such  children  in  the  de- 
Rcendinfr  line,  then  the  intestate's  property  ghall  be 
divided  between  the  nearest  heirs  of  the  father  and 
mother  of  the  intestate,  share  and  share  alike,  and 
after  such  distribution  is  made  the  same  rules  shall 
be  applied  to  any  further  distribution  thereof,  as 
prescribed  In  this  act. 

*  Section  2M98  will  be  found  in  the  last  forego- 
infr  note.  Section  2422«  reprinted  as  section 
2436,  Code  c»f  1873,  is  as  follows : 

Src.  2422.  The  personal  property  of  the  deceased 
not  necessary  for  the  payment  of  debts  nor  other- 
wise disposed  of,  as  hereinbefore  provided,  shall  bo 
dlstribut<ed  to  the  same  persons  ana  in  the  same  pro- 
portion as  thoufrh  it  were  real  estate. 

-f-  Reprinted  sm  neotton  2ii55,  Code  of  1873,  and  set  out 
in  the  note  to  section  8,  aupra. 
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register  of  the  Des  Moines  River  improvement. 
The  title  remained  in  the  State  until  conveyed 
by  patent.  Ibid. 

4.  Liability  to  taxation.  The  lands  lying 
between  the  Raccoon  fork  of  the  Des  Moines 
river  and  the  northern  boundary  of  the  State  of 
Iowa,  incladed  in  the  list  originally  certified  to 
the  State  under  the  act  of  congress  of  August 
8, 1846,  granting  certain  lands  to  the  Territory 
of  Iowa,  to  aid  in  the  improvement  of  the  Des 
Moines  river  in  said  Territory,  which  were 
embraced  in  the  joint  resolution  of  March  3, 
1861 ;  and  afterward  (July  14, 1866),  duly  certi- 
fied to  the  State,  are  liable  to  taxation  in  the 
hands  of  bona  fide  purchasers  from  the  State,  or 
their  grantees,  for  all  years  subsequent  to  the 
date  of  the  conveyance  from  the  State  to  such 
purchasers.  Stryker  v.  Polk  County,  and  Tiffin, 
treasurer,  22  Iowa,  181. 

5.  Joint  resolution  of  March,  1861.  Prior 
to  the  joint  resolution  of  March  2, 1861,  the 
technical,  but  not  the  absolute  title  to  these 
lands,  within  the  meaning  of  our  statute  ex- 
empting from  taxation  the  property  of  the 
Federal  government,  was  in  the  United  States. 
That  resolution  recognized  the  equitable  title  of 
the  bona  fide  purchaser  from  the  State,  and 
operated,  by  relation,  upon  it  from  the  time  it 
passed  from  the  State,  to  the  extent  of  render- 
ing these  lands  liable  to  taxation  from  the  date 
of  their  conveyance  to  such  purchasers.  Ibid. 

6.  The  reservation  from  entry  and  sale,  by 
the  secretary  of  the  interior,  of  the  lands  granted 
to  the  State  for  the  improvement  of  the  naviga- 
tion of  the  Des  Moines  river,  under  act  of 
August  8, 1846,  although  erroneous  in  holding 
that  the  grant  extended  to  lands  lying  above  the 
Raccoon  fork  to  the  northern  boundary  of  the 
State,  was  nevertheless  a  reservation  of  such 
lands  "  by  competent  authority,'*  within  the 
meaning  of  the  act  of  congress  of  May  15, 1856. 
BeUotM  V.  Todd,  84  Iowa,  18. 

See  Public  Lands  ;   Swamp  LAin>8 ;  Rail- 
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1.  Action  will  lie.  The  action  of  detinue 
will  lie  in  Iowa,  and  may  be  maintained  for  a 
pistol,  or  any  other  chattel  that  may  be  so 
identified  as  to  be  recovered  in  specie.  And  a 
statement  before  a  justice  of  the  peace  is  suf- 


ficiently specific,  which  describes  the  property 
as  "  a  six-barreled  pistol,  called  a  six-shooter  or 
revolver."     Wright  v.  Ross,  2  G.  Or.  266. 

2.  Demand.  In  an  action  of  detinue,  the 
demand  for  the  property  was  made  by  the  agent 
of  the  plaintiff.  The  agent  did  not  offer  to 
show  his  authority,  nor  was  he  requested  to  do 
so.  Beld,  that  the  defendant  could  not  on  the 
trial,  for  the  first  time,  raise  an  objection  to 
the  authority  of  the  agent.  Barlow,  Wood  db  Co, 
V.  Brock  et  al.,2^  Iowa,  808. 

3. No  demand  is  necessary  before  bring> 

ing  an  action  of  detinue,  where  the  taking  of 
the  property  was  wrongful.  Robinson  v.  Keith 
d:  SneU,  25  Iowa,  821. 

4.  Judgment.  A  money  judgment  in  an  ac- 
tion in  detinue  will  not  be  disturbed  because 
not  in  the  alternative,  when  no  exception  was 
made  to  the  form  of  the  judgment.  Ibid. 

6.  Rights  under  agreement.  An  agreement 
on  the  part  of  a  debtor  to  deliver  as  security  to 
his  creditor  certain  personal  property,  will  not 
enable  the  latter  to  maintain  detinue  therefor  in 
case  of  its  non-delivery.  Berry  v.  Berry,  81 
Iowa,  415. 


DBVISB. 

See  Wills. 

♦ 

DIUaXINOB. 

See  Nbolioence  ;  Railboad. 
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See  Bills,  Notes  and  Checks  ;  Payment. 


DISOHAaOB  OF  JX7RT. 

See  Cbiminal  Law  ;  Jury  and  Verdict. 


DISOONnNUANOB. 

See  Pleading  ;  Original  Notice. 

♦ 
DISOOVBRT. 

See  Equity. 
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DISBdSSAL   OF  ACTION. 

See  Practtick. 


DISSXSIZIN. 

See  Adverse  Possbbsion. 


DISTRIBUTION. 


See  ExBCUTORs   and   Administrators;   De- 
scent. 


DISTRICT  ATTORNBT. 

See  County,  sub-title  District  Attorney. 

» 
DISTRICT  COX7RT. 

See  Courts,  sub-title  District  Court. 


DIVORCB. 


I.  In  General. 
II.  Causes  For. 

III.  Alimony  and  Custody  of  Children. 
a.  Alimony, 
h.  Custody  of  children. 


I.  In  General. 

1.  By  leglalative  act.  A  divorce  granted  hy 
the  Iowa  territorial  legislature  is  good,  if  it 
does  not  appear  to  have  been  granted  for  causes 
over  which  the  district  courts  had  jurisdiction, 
and  such  divorce  will  bar  the  right  of  dower  as 
effectually  as  if  the  divorce  had  been  decreed 
by  a  court.    Levins  v.  SlecUor,  2  G.  Gr.  604. 

2.  An  action  for  divorce  is  personal,  and  dies 
with  the  person ;  nor  can  either  party  revive  it 
against  the  representatives  of  the  other,  either 
in  the  original  forum,  or  for  the  purposes  of 
appeal.    Barney  v.  Barney ,  14  Iowa,  189. 

3.  The  custody  of  minor  children  and  dispo- 
sition of  property  are  mere  incidents  to  the  main 
question  in  a  suit  for  divorce.  Ibid. 

4.  Juzisdiction :  residence.  The  terms  "re- 
sides," and  "  resident,"  as  used  in  the  statute 
mean  a  legal  residence,  not  an  actual  residing 
alone,  but  such  a  residence  as  that,  when  a 
man  leaves  it  temporarily  or  on  business,  he 
has  an  intention  of  returning  to,  and  which, 


when  he  has  returned  to,  becomes  and  is,  de  facto 
and  de  jure,  his  domicile.  Hinds  v.  Hinds,  1 
Iowa,  36. 

6.  Before  the  applicant  for  a  divorce  can 
claim  to  be  within  the  jurisdiction  of  our  courts, 
such  applicant  must  have  a  fixed  habitation, 
with  no  present  intention  of  removing  there- 
from. Ibid, 

6.  In  proceedings  for  divorce  it  is  not  neces- 
sary to  the  jurisdiction  of  the  court  that  the 
petition  should  be  sworn  to.  McCraney  v.  Mo- 
Craney,  5  Iowa,  232. 

7.  Inconsistent  decree.  A  decree  setting 
aside  a  sentence  of  divorce  in  favor  of  the  hus- 
band for  the  fault  of  the  wife,  and  declaring 
the  same  void,  so  far  as  to  give  the  wife  dower 
in  the  estate  of  the  husband, and,  at  the  same 
time,  leaving  so  much  of  the  decree  as  dissolved 
the  marriage  contract  in  force,  is  inconsistent, 
and  cannot  be  sustained.  Ibid. 

8.  Res  a^iudicata.  A  decree  in  an  action  for 
a  divorce,  which  determined  the  claims  of  the 
wife,  arising  out  of  the  marriage  relation,  to  a 
certain  fund,  does  not  operate  to  estop  her  from 
claiming  the  uame  fund  by  an  action  founded 
upon  a  contract.  Wright  v.  Wright,  16  Iowa, 
496. 

9.  Practice.  A  divorce  case  is  to  be  tried  as 
an  ordinary  proceeding,  and,  upon  appeal  to  the 
supreme  court,  the  verdict  of  the  jury  is  en- 
titled to  the  same  effect  as  in  a  purely  law 
action.  Ibid, 

II.  Causes  for. 

10.  Incompatability.  Section  1482,  sub-divis- 
ion 8,  Code  of  1851,*  provided  that  a  divorce 

♦This  provision  was  repealed  by  subsequent 
legislation,  chapter 76,  Laws  of  1855,  since  which 
time  to  the  Code  of  1873, the  following  have  con- 
stituted the  only  grounds  for  divorce. 

1.  When  the  defendant  at  the  time  of  his  marriage 
was  Impotent: 

2.  When  he  had  a  lawful  wife  then  living; 

8.  When  he  has  committed  adultery  subsequent  to 
the  marriage ; 

4.  When  tie  willfully  deserts  his  wife  and  absents 
himself  without  a  reasonable  cause  for  the  space 
of  two  years ; 

5.  When  he  is  convicted  of  felony  after  his  mar- 
riage: 

6.  When,  after  marriage,  he  becomes  addicted  to 
habitual  drunkenness ; 

7.  When  he  Is  frullty  of  such  Inhuman  treatment 
as  to  endanger  the  life  of  his  wife.  (Rev.  of  1800, 
S  25JH). 

The*  Code  of  1873,  added  to  these  the  following 
causes:  1.  **When  roarriaffe  between  the  parties  Is 
prohibited  by  law ; "  2. ''  When  the  wife  at  the  time 
of  the  marriaipe  was  preffnant  by  another  than  her 
husband,  unless  such  nusDand  have  an  illegitimate 
child  then  living,  which  was  unknown  to  the  wife 
at  the  time  of  the  marriage."  (Code  of  1878,  sec- 
tions 2223,  2224,  2281.) 
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might  be  decreed  when  the  parties  could  not 
live  in  peace  and  happiness  together  and  their 
welfare  demanded  a  separation.  The  power 
conferred  upon  the  court  in  such  cases  was  not 
the  exercise  of  an  arbitrary  discretion.  The  law 
required  that  it  should  be  exercised  in  a  leg^l 
manner,  and  with  regard  to  the  permanent,  gen- 
eral peace  and  welfare  of  the  parties.  Inskeep  v. 
Inskeep,  5  Iowa,  204 ;  Lyster  v.  Lyster,  1  Ibid. 
130. 

11.  Under  the  said  section  a  divorce  could  not 
have  been  granted  upon  the  application  of  the 
wrong:- doer.  Cases  might  arise  in  which  it 
would  be  decreed  when  the  parties  were  mutu> 
ally  at  fault.  Ibid. 

12.  Duty  of  the  court  to  examine  the  facts. 

In  an  action  for  divorce  under  section  1486 
of  the  Code  of  1851,  wliich  requires  the  court 
to  be  satisfied  that  the  complainant  is  the  in- 
jured party,  it  is  entirely  within  the  power  of 
the  district  court  to  examine  into  the  circum- 
stances of  the  case,  notwithstanding  the  con- 
sent of  the  parties,  and  upon  such  examination 
to  refuse  the  prayer  of  the  petitioner.  Lyster 
v.  Lyster,  1  Iowa,  130. 

13.  Pleading.  In  a  petition  for  divorce  it  is 
not  suflScient  to  allege  "  that  he  and  his  said 
wife  cannot  live  in  peace  and  happiness  to- 
gether, and  that  their  welfare  requires  a  separa- 
tion.'" The  petition  should  allege  facts  and 
circumstances  that  would  render  the  above  con- 
clusion fully  apparent,  and  that  the  complain- 
ant was  the  Injured  party.  Pinkney  v.  Pinkney, 
4  G.  Gr.  324. 

14.  Inhuman  treatment.  Under  section  1482 
of  the  Code  of  1851,  the  injury  threatened  will 
not  be  sufficient  cause  for  divorce  if  it  does  not 
endanger  the  life  of  the  complainant.  Beeibe  v. 
Beebe,  10  Iowa,  133. 

16.  Ingredients.  The  statute  requires  two 
ingredients  in  cruel  treatment  to  constitute 
ground  for  divorce :  1.  It  must  be  inhuman  ;  2. 
It  must  endanger  life.  Freerking  v.  Freerking, 
19  Iowa,  34. 

16.  But  an  attempt  to  injure  the  person  of  the 
wife  is  not  essential.  Acts  which  endanger  the 
life  of  the  wife  by  destroying  her  health  and 
peace  may  constitute  sufficient  ground  for 
divorce.  (Evans  v.  Etans,  1  Hag.  C.  R.  35 ;  4 
Eng.Ec.  310;  Perry  v.  Perry,  2  Page,  501; 
yciiUpeU  V.  WhispeU,  4  Barb.  217 ;  Harrott  v. 
Harrott.  7  N.  H.  196  ;  ffonliston  v.  J!^myth,  2  C. 
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&  P.  22 ;  Qra-ecen  v.  Graecen,  1  Greene  Ch.  459 ; 
11  Harris,  Pa.  156 ;  19  Ala.  307 ;  Dysart  v.  Dysart, 
11  Jur.  490;  Butler  v.  Butler,  1  Par.  Cas.  329; 
Bish.  on  Mar.  &  Div.,  ^§  455,  457,  466,  and  cases 
in  note  1 ;  Payne  v.  Payne,  4  Humph.  500 ; 
Toume  v.  Toume,  2  La.  452.)  Beebe  v.  Beebe,  10 
Iowa,  133 ;  Caruthers  v.  CarutJvers,  13  Iowa,  266. 

17.  Legal    cruelty:     pnijudice    to   health. 

Cruel  treatment  consists  in  conduct  which  fur- 
nishes reasonable  apprehension,  that  the  con- 
tinuance of  the  cohabition  will  be  attended  with 
bodily  harm,  or  that  it  endangers  the  life  or 
health  of  the  wife.  There  may  be  legal  cruelty 
without  evidence  of  actual  personal  violence ; 
and  whatever  form  the  ill-treatment  assumes,  if 
a  continuance  of  it  involves  the  life  or  ?iealth 
of  the  wife,  it  is  *'  inhuman  treatment,"  within 
the  meaning  of  the  statute.  Cole  v.  Cole,  23 
Iowa.  483. 

18.  If  the  act  involves,  that  is,  if  it  is  con- 
nected by  natural  consequences  or  eflfects  with, 
the  health,  not  for  a  moment  or  temporarily, 
but  to  its  actual  and  real  prej  udice,  it  amounts 
to  legal  cruelty.  (See,  generally,  Pidge  v.  Same, 
3  Mete.  257 ;  Elmer  v.  Same,  7  Burr.  166 ;  lourne 
V.  Same,  9  La.  452 ;  Rice  v.  Sam^,  6  Ind.  100 ; 
Roese  v.  Same,  4  Eng.  507 ;  Gracean  v.  Same,  1 
Gr.  Ch.  459 ;  1  Bish.  Mar.  &  Div.  718,  719,  725. 
728,  733;  BtUler  v.  Same,  1  Par.  Cas.  329; 
Lockwood  V.  Same,  3  Dana,  28 ;  Dana  v.  Same, 
28  Ala.  222 ;    Mahon  v.  Same,  19  Cal.  626.)  Ibid. 

19.  Words  of  menace,  wliich  are  the  language 
of  passion,  do  not  constitute  inhuman  treat- 
ment in  the  sense  in  which,  the  term  is  used  In 
the  statute.  When,  however,  such  words  are 
the  expression  of  determined  malignity,  and 
there  is  reasonable  ground  to  apprehend  that 
they  will  be  carried  into  effect,  they  constitute 
sufficient  ground  for  divorce.  Beebe  v.  Beebe, 
10  Iowa,  133. 

20.  A  wife  is  not  entitled  to  a  divorce  on  the 
ground  of  cruel  treatment,  when  such  treat- 
ment appears  to  have  been  of  such  a  character, 
and  under  such  circumstances,  as  to  furnish  her 
no  reasonable  ground  to  apprehend  physical 
danger  by  a  continuance  of  the  married  rela- 
tion.   Knight  v.  Knight,  31  Iowa,  451. 

21.  Misconduct  of  complainant.  So,  if  the 
treatment  complained  of  is  the  result  of  the 
complainant's  own  misconduct,  it  will  furnish 
her  no  sufficient  ground  for  a  divorce.  Mil. 
LEB,  J.,  dissenting.  Ibid. 
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22.  Pleadings.  A  petition  for  a  divorce  on 
the  ground  of  cruel  treatment  should  state  the 
specific  facts  of  inhuman  treatment  which  are 
relied  on ;  it  is  not  sufficient  to  allege  generally 
that  the  defendant  is  guilty  of  such  treatment. 
Freerking  v.  Freerking,  19  Iowa,  34. 

23.  Sufficienoy  of  allegaUons.  When  the  bill 
of  a  husband  for  a  divorce  alleges  that  the  wife 
has  shamefully  treated  him  by  beating  and  bruis- 
ing him  without  just  cause;  that  she  has  at 
divers  times  declared  that  it  would  be  right 
for  her  to  put  poison  in  his  food,  and  that  she 
would  be  glad  if  he  was  dead  ;  that  his  occupa- 
tion required  him  to  keep  at  all  times  certain 
poisons  about  his  house ;  that  he  has  been  com- 
pelled to  exercise  the  greatest  caution  to  keep 
such  x)oisonB  out  of  the  way  of  respondent,  fear- 
ing that  she  would  get  possession  of  them  and 
endeavor  to  poison  him ;  it  was  ?ield,  that  the 
allegations  were  sufficient.  Beebe  v.  Beebe,  10 
Iowa,  133. 

24.  The  facts  alleged  in  a  petition  that  were 
held  sufficient  to  warrant  a.  divorce  on  the 
ground  of  inhuman  treatment,  stated  and  dis- 
cussed.    Cole  V.  Cole,  23  Iowa,  433. 

25.  Bvidenoe.  To  entitle  a  complainant  to  a 
divorce  on  the  ground  of  inhuman  treatment,  it 
is  not  necessary  to  establish  all  the  specifications 
contained  in  the  petition,  nor  precisely  as  laid. 
IHd. 

26.  Deneition:  insanity:  statute  construed. 
If  a  husband  "  willfully  deserts  his  wife  and 
absents  himself  without  reasonable  cause  for 
the  space  of  two  years,"  she  will  be  entitled  to 
a  divorce  on  the  ground  of  desertion.  The  rea- 
sonable cause  of  absence  referred  to  by  the  stat- 
ute must  be  grounded  on  some  fault  of  the  wife, 
and  if  his  desertion  be  willful  and  without  rea- 
sonable pause,  he  cannot  excuse  his  absence  on 
the  ground  of  some  accident  or  misfortune  sub- 
sequently happening  to  him.  Douglass  v.  Doug- 
lass, 31  Iowa,  421. 

27. rule  applied.    It  is  accordingly  ?ield, 

where  a  husband  deserted  his  wife,  while  sane, 
that  he  could  not  excuse  his  subsequent  absence 
for  the  statutdiry  period  by  showing  that  he  be- 
came insane.    Beck,  J.,  dissenting.  Ibid. 

28.  In  order  to  justify  the  abandonment  of  the 
husband  by  the  wife,  his  conduct  toward  her 
must  have  been  such  as  would  constitute  the 
foundation  on  her  part  of  an  action  for  a  divorce. 
Pierce  v.  Pierce^  33  Iowa,  238. 


29.  When  a  petition  filed  by  the  husband 
alleges  as  a  cause  for  divorce  "that  she  has 
willfully  absented  herself  from  her  home  with 
the  petitioner,  for  the  space  of  three  years,"  it 
is  fatally  defective  unless  it  also  alleges  that 
she  absented  herself  "  without  sufficient  cause." 
Pinkaey  ▼.  Pinkney,  4  G.  Qr.  324, 

30.  Desertion  of  wife  no  Justification  of  hus- 
band's adultery.  A  causeless  desertion  on  the 
part  of  the  wife  is  no  justification  for  the  sub- 
sequent adultery  of  the  husband,  and  such  act 
of  adultery  will  furnish  sufficient  ground  for 
divorce  on  her  application.  Dupont  v.  Dupont, 
10  Iowa,  12. 

31.  Fraud:  6dse  representations  as  to  char- 
acter, etc.  False  representations  of  a  party  as 
to  his  character,  social  standing  or  fortune  do 
not  constitute  such  fraud  on  the  opposite  party 
as  to  avoid  a  marriage  induced  thereby.  Wier 
v.  StiU,  31  Iowa,  107. 

32.  Continuing  cause.  When  the  cause  for 
a  divorce,  declared  by  statute  is  a  continuing 
one,  if  it  has  continued  after  the  enactment  of 
the  law  the  period  required  to  constitute  suffi- 
cient ground,  it  is  sufficient  though  the  cause 
may  have  commenced  before  the  enactment  of 
the  statute.  MeCraney  v.  McCraney,  5  Iowa,  232, 

III.  Alimoitt  and  Custody  of  the  Childrsn. 

a.  Alimony. 

33.  Nature  of  proceeding.  A  petition  for  ali- 
mony is  in  the  nature  of  a  civil  proceeding  in 
which  a  capias  and  holding  to  bail  are  not  au- 
thorized.    Westbrook  v.  Westbrook,  2  G.  Gr.  598. 

34.  Definition  of  the  word.  Alimony  is  the 
allowance  made  for  the  nourishment,  mainte- 
nance and  support  of  the  wife  out  of  the  hus- 
band's estate  when  they  are  legally  separated. 
Russell  V.  RusseU,  4  G.  Gr.  26;  Jolly  v.  Jolly, 
1  Iowa,  9;  0*Hagan  v.  Executor  of  (/Ilagan, 
4  Ibid.  509. 

36.  Amount  of:  general  rules.  The  amount 
of  alimony  should  be  regulated  by  the  condi- 
tion of  the  parties,  and  the  amount  of  available 
means  owned  by  the  husband.  Russell  v.  Russell, 
4  G.  Gr.  28. 

36.  The  amount  to  be  allowed  a  wife  as  ali- 
mony is  governed  by  no  fixed  rule  of  law,  but 
depends  upon  the  facts  and  circumstances  of 
each  case;  and  when  fixed,  the  times  of  pay- 
ment thereof  should  be  so  adjusted  as  to  avoid, 
if  possible,  a  sacrifice  of  the  husband's  property 
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to  pay  the  amounts  allowed.    Farley  v,  Mtrley, 
30  Iowa,  353. 

37.  While  the  wife  who  has  been  wronged 
should  be  fully  protected  by  proper  allowances 
of  alimony,  it  should  be  so  done  as  not  unneces- 
sarily to  oppress  the  husband.  Abey  v.  Abey,  33 
Iowa,  575. 

38.  Where  a  divorce  is  granted  on  account 
of  adultery  of  the  wife,  alimony  will  not  be 
granted  to  her  where  the  husband  has  acquired 
no  property  by  her,  or  she  has  not  contributed 
thereto  by  her  industry  or  otherwise,  and  where 
he  is  without  fault  as  respects  her  crime.  Five- 
coat  V.  FivecocU,  82  Iowa,  198. 

39.  Alimony  pendente  lite.  To  warrant  an 
order  granting  temporary  alimony,  the  fact  of 
marriage  between  the  parties  must  be  admitted 
or  proved.     York  v.  York,  34  Iowa,  530. 

40.  Return  of  property.  When  the  wife  is 
divorced  from  her  husband  upon  his  own  appli- 
cation, she  is  entitled  to  have  returned  to  her 
the  property  which  she  brought  to  him  at  the 
marriage.    Dupont  v.  Dupont,  10  Iowa,  112. 

41.  Separate  maintenance.  The  wife  is  not 
entitled  to  a  separate  provision  out  of  the  prop- 
erty held  by  the  husband  in  her  right,  when  it 
is  not  shown  that  she  has  been  deserted  without 
adequate  means  of  support,  or  has  been  forced 
by  the  cruel  conduct  of  the  husband  to  leave  his 
protection;  a  separate  support  will  not  be 
granted  when  the  separation  is  the  result  of 
one  of  these  causes.  McMuUen  v.  McMiUlen,  10 
Iowa,  412. 

42.  After  desertion  without  causew  Where 
a  wife  has  deserted  her  husband  without  a  rea- 
sonable excuse,  but  it  appears  that  her  conduct 
subsequent  to  the  separation  has  been  without 
reproach,  while  that  of  the  husband  has  ren- 
dered a  reconciliation  impossible  without  a  sac- 
rifice of  principle  and  self-respect  on  her  part, 
a  divorce  and  suitable  alimony  will  be  granted 
on  her  application.  Dupont  v.  Dupont,  10  Ifwa, 
112. 

43.  Real  estate :  fee  simple.  A  decree  of  the 
court  below,  setting  apart  and  conveying  to  the 
wife  in  fee  a  portion  of  the  husband's  lands,  as 
alimony,  was  set  aside.  The  court  Tield,  that  it 
was  the  duty  of  the  court  to  provide  for  the 
support  of  the  wife,  during  her  life,  out  of 
the  estate  of  the  husband,  and  that  this  could 
be  made  a  lien  upon  his  realty,  but  should  not 


divest  him  of  the  estate  of  Inheritance.  Russell 
V.  RusseU,  4  G.  (ir.  26. 

44. Under  section  1485,*  Code  of  1851,  the 

court  may  decree  to  the  wife,  as  her  alimony,  a 
certain  portion  of  the  lands  of  her  husband,  in 
fee  simple.  JoUy  v.  JoUy,  1  Iowa,  9  ;  IrUfkeep  v. 
Inskeep,  5  Ibid.  204. 

46. all  of  real  estate.    A  decree  granting 

to  the  wife,  as  alimony,  all  of  the  real  estate 
owned  by  the  husband,  held  erroneous,  and 
modified.     (yjSagan  v.  O'Hagan,  14  Iowa,  264. 

46 when  a  portion  should  be  granted. 

The  court  should  not  decree  to  the  wife  a  por- 
tion of  the  husband's  real  property  if  he  is  in 
condition  to  pay  money,  unless  there  is  some 
thing  in  the  situation  of  the  wife  which  would 
render  it  equitable  to  give  her  the  property  in- 
stead of  the  money.  Inskeep  v.  Inskeep,  5  Iowa, 
204. 

47. homestead.    In  granting  alimony,  the 

court  will  make  such  an  order  respecting  the 
homestead  as  the  circumstances  will  justify, 
and  as  seems  equitable.  Ordinarily,  the  h  us- 
band,  when  he  has  the  legal  title,  and  especially 
when  the  children  are  left  with  him,  should 
be  left  in  its  enjoyment;  but  if  the  title 
is  in  the  wife,  and  it  was  purchased  with  her 
means,  and  she  is  given  the  custody  of  t  le 
only  child,  she  should  be  awarded  the  home- 
stead. And  if  the  husband's  money  has  con- 
tributed to  its  value  in  improvements,  the 
case  is  not  varied,  and  its  sale  will  not  be 
ordered  in  order  that  each  may  have  a  due  pro- 
portion. Nor  will  her  legal  title  be  recognised 
subject  to  a  lien  in  his  favor  for  improvements, 
but  the  court  will  adjust  these  respective  claims 
with  regard  to  the  rights  of  both  parties.  Cole 
V.  Cole,  23  Iowa,  433. 

48.  Modification  of  decree:  change  of  cir- 
cumstances. The  power  to  modify  or  change  a 
decree  granting  alimony,  can  be  exercised  only 
when  it  is  shown  that  there  has  been  a  change  of 
circumstances  since   the   original  decree    was 

♦  Section  1485.  Code  of  1851,  is  reprinted  as 

section  2537,  Ilevision  of  1860,  and  as  section , 

Code  of  1873,  and  is  as  follows : 

*'  When  a  divorce  is  decreed,  the  court  may  make 
such  an  order  In  relation  to  the  children  and  prop- 
erty of  the  parties,  and  the  maintenance  of  the 
wife,  vl»  shali  be  rlfjht  and  proper.  Subsequent 
chanf^es  may  be  made  by  the  court  in  these  respects, 
when  circumstances  fender  them  expedient." 

Both  RiiHHtll  V.  RuiwU  and  Jolly  v.  Jollu  were  decided 
under  the  Code  of  1851.  That  the  last  case  overrules 
the  first  without  referring  to  it,  is  attributable,  prob- 
ably, to  tlie  fact  that  it  was  not  at  that  time  reported, 
and  no  member  of  the  court  which  decided  one  was 
upon  the  bench  when  the  other  was  disposed  of. 
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entered  and  an  order  allowing  temporary  ali- 
mony in  the  proceeding  in  which  the  petitioner 
alleges  no  such  change  of  circumstances,  is  er- 
roneous.    Blythe  V.  Blythe,  25  Iowa,  2ft6. 

49.  Application  for  reduction  of  permanent 
alimony  will  not  be  granted  unless  it  clearly 
appears  that,  by  reason  of  the  changed  circum- 
stances of  the  applicant,  the  original  allowance 
is  no  longer  proportionate  or  just.  The  court 
will  also  consider  whether  such  change  of  cir- 
cumstances has  not  been  brought  about  by  im- 
proper conduct  on  his  part.  FUlier  v.  Maker, 
82  Iowa,  20. 

60. JuxiBdiotion.  The  district  court,  hav- 
ing jurisdiction  to  enter  a  decree  of  divorce  em- 
bracing an  order  relating  to  the  children  and 
property  of  the  parties,  retains  power  to  modify 
the  same,  so  long  as  it  remains  unexecuted,  not- 
withstanding both  parties  may,  after  the  entry 
of  the  decree,  and  before  the  modification,  be- 
come residents  of  another  State.  Andretos  v. 
Andrews,  15  Iowa,  423. 

61. order  after  divorce.    On  the  petition 

of  the  wife  a  decree  of  divorce  was  entered  in 
which  no  order  was  made  as  to  property  or  ali- 
mony. Several  years  thereafter  an  application 
was  made  to  the  court  to  grant  to  the  wife  a 
suitable  support  from  the  property  of  the  de- 
fendant. Held,  that  an  order  granting  alimony 
was  erroneous;  that  the  relation  of  husband 
and  wife  must  exist  dejure  or  de  facto  to  justify 
an  original  order  for  alimony.  Blythe  v.  Blythe, 
25  Iowa,  266. 

62. olijection  to  form  of  proceedings. 

When  the  respondent  appears  and  insists  upon 
the  merits,  an  application  to  change  or  modify 
a  decree  or  divorce  and  alimony,  which  applica- 
tion shows  equity  on  its  face,  he  cannot  in  the 
appellate  court,  for  the  first  time,  raise  the  ob- 
jection that  the  complainant  has  not  proceeded 
in  the  proper  form.  Jungk  v.  Jungk,  5  Iowa, 
541. 

63. The  time  and  manner  of  making  ap- 
plication to  modify  decrees  relating  to  alimony, 
were  intended  by  law  to  be  left  very  much 
to  the  sound  leg^l  discretion  of  the  court.  Ibid. 

64.  The  exercise  of  such  power  is  not,  under 
section  2537  of  the  Revision,  limited  to  one  year 
after  the  entry  thereof.  Andrews  v.  Andrews, 
15  Iowa,  423. 

66.  Section  1485,  Code  of  1851,  refers  to 

divorces  a  mnculo  matrimonial  and  gives  the 


power  to  modify  or  change  decrees  in  such  cases 
as  to  property  and  children.  Jungk  v.  Jungk, 
5  Iowa,  541. 

66.  Decree:  appeaL  An  order  relating  to- 
alimony  made  the  same  day  as  the  decree  grant- 
ing the  divorce,  and  following  immediately 
after  it,  is  regarded  as  a  part  of  the  same.  If 
the  notice  of  appeal,  in  such  case,  to  the 
supreme  court,  is  served  before  the  order  relat- 
ing to  alimony  is  fully  entered,  it  is  premature, 
and  the  right  of  the  court  below  to  make  such 
an  order  therein  will  not  be  questioned,  especially 
where  no  exceptions  were  taken  or  objections 
made  to  this  action  in  the  court  below.  Cole  v. 
Cole,  23  Iowa,  433. 

67.  Abatement.  The  proceeding  for  ali- 
mony abates  by  the  death  of  either  party  pend- 
ing the  action.  (/Hagan  v.  Executors  of 
(yHagan,  4  Iowa,  509. 

68.  Where  no  claim  for  alimony  is  made  in 
the  original  notice.  A  judgment  for  alimony, 
when  prayed  for  in  the  petition,  is  not  void  be- 
cause the  original  notice  contained  no  statement 
that  alimony  was  claimed.  The  power  to  grant 
alimony  is,  at  least  under  the  statute,  merely  in- 
cidental to  the  power  to  grant  a  divorce  between 
the  parties.  McEwen  v.  McEwen,  26  Iowa,  375  ; 
Uarshberger  v.  Uarshberger ,  Ibid.  503. 

69. Benrioe  by  publication.    The  notice, 

when  served  by  publication,  need  not  claim  ali- 
mony, as  this  is  incident  to  the  power  of  the 
court  in  granting  the  divorce.  But  the  property, 
out  of  which  the  alimony  is  allowed  in  such 
case,  must  be  within  the  jurisdiction  of  the 
court.  Uarshberger  v.  Harsliberger,  26  Iowa, 
503. 

60.  Iiien  of  Judgment  for  alimony.  The  dis- 
trict court  of  the  county  where  plaintiff  resides, 
having  jurisdiction  in  cases  of  divorce  and  ali- 
mony, it  may  declare  and  enforce  a  lien  for 
alimony  against  real  estate  of  the  defendant 
siti^ted  in  another  county.  Ibid. 

61.  Priority  of  lien.  The  lien  for  alimony 
has  priority  over  that  of  an  attachment  Issued 
in  an  action  in  the  county  where  the  land  lies, 
and  levied  after  the  rendition  of  the  decree  for 
alimony,  but  before  a  transcript  thereof  was  filed 
in  the  latter  county.  IHd. 

62.  No  independent  action  for  alimony  can 
be  brought ;  it  must  be  connected  with,  and  fol- 
low, the  divorce.  Ibid.,  and  see  section  51,  anU. 
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&.  Custody  of  Children, 

63.  Under  section  1485  of  the  Code  of  1851 
(Revision  of  1860,  section  2536 ;  Code  of  1878, 
section  2229),  in  directing  an  order  concerning 
children  after  a  divorce  is  decreed,  the  court  in 
acting  as  shall  be  right  and  proper,  should  ob- 
serve the  legal  rights  of  the  parents,  the  child, 
and  the  community.  Ilunt  v.  Hunt,  4  Q.  Qr. 
216 ;  Cole  v.  Cole,  23  Iowa,  433. 

64.  Superior  right  of  father.  Where  a  child 
is  of  such  age  that  it  can  without  injury  be 
withdrawn  from  maternal  nursing,  the  father 
has  a  legal  right  to  its  custody,  society  and  ser- 
vice, and  is  legally  liable  for  its  support  and 
education.    Hunt  v.  Hunt,  4  G.  Qr.  216. 

66.  Tendenoy  of  modem  deciaioiui.*  The  ten- 
dency of  modem  decisions  is  to  deny  that  the 
husband's  right  to  the  custody  of  the  child  over 
the  wife  is  an  absolute  one,  and  to  regard  the 
welfare  and  future  well-being  of  the  child  in 
awarding  its  custody.  The  facts  that  were,  in 
the  present  case,  held  sufficient  to  sustain  the 
order  of  the  court  below  in  giving  the  custody 
of  the  only  child  to  the  mother,  reviewed  by 
Wright,  J.     Cole  y.  Cole,  23  Iowa,  433. 


DOMIOHiE. 


1.  What  ooiutitutes.  Plaintiff  residing  at  M. 
in  Iowa,  went  in  1860  to  Texas,  expecting  to 
return  to  M.  She  remained  away  six  years. 
Held,  that  a  return  of  service  of  notice  by  copy 
in  1862  at  M.,  as  her  usual  place  of  residence, 
was  a  correct  return,  as  her  intention  to  return 
was  not  abandoned.  Love  v.  Cherry,  24  Iowa, 
204. 

2.  Bvidenoe  oft  Where  a  party  has  several 
residences,  his  domicile  is  determined  by  the 
return  to  the  original  notice,  in  the  absence  of 
clear  and  unmistakable  evidence  to  the  contrary. 
Ibid. 

3.  Difltioguiihed  from  residence.    A  person 

*  Whether  the  effect  of  the  statute  Is  to  abrogate 
the  superior  common-law  right  the  father  has  over 
the  mother  to  the  custodv  of  their  children  {Ahren- 
Mdi  V.  AhrenfeldU  1  Hoff.  497),  It  Is  clear,  that  the 
tendency  of  all  modern  decisions  is  to  deny  that  this 
Is  an  absolute  right,  and  to  regard  what  humanity, 
common  reason  and  the  best  Interests  of  society  de- 
mands, that  they  should  consult  the  welfare  and 
future  well-being  of  their  mutual  offspring.  2  Blsh., 
GSS;  Bancrc  v.  Barrere^  4  Johns.  Ch.  187;  Cf)oH  v. 
f;oo^,  1  Barb.  Ch.  639;  People  v.  Mercr.in.d  Hill,  399; 
S.  C,  8  Paige,  49;  Jean  v.  Jean,  3  Harr.  (Del.)  143; 
143;  Hantifnrd  v.  HanKford,  10  Ala.  561.  Upon  this 
subject  no  inflexible  rule  or  rules  can  be  given.    It 


may  have  several  residences,   though  but  one 
domicile.  IHd, 

See  Residence. 


DOWBR. 


I.  In  General. 
II.  By  what  Law  Governed. 

III.  In  what  Property. 

IV.  Nature,  Incidents  and  Extent. 
V.  What  will  bar  Dower. 

VI.  Admeasurement  of. 
VII.  Value  and  Damaqes. 


I.  In  General. 

1.  Power  of  legislature.  The  dower  right  of 
the  wife  in  the  real  estate  of  the  husband  may 
at  any  time  before  the  husband's  death  be  en- 
larged, abridged  or  entirely  taken  away.  Lucas 
V.  Sawyer  et  al.,  17  Iowa,  517. 

2.  The  common  law  of  dower  was  made  one 
of  the  fundamental  laws  of  the  Territory  of 
Iowa  by  the  ordinance  of  1787.  CFerrall  v.  Sin- 
plot,  4  Iowa,  381. 

3.  The  provisions  of  the  statute  which  pro- 
vide for  a  wife's  relinquishment  of  her  dower 
are  a  substitute  for  the  fine  and  common 
recovery  at  common  law,  and  must  be  substan- 
tially complied  with.  Ibid, 

4.  Party.  A  wife  will  not  be  ordered  by  the 
decree  of  a  court  of  chancery,  in  a  proceeding  to 
which  she  is  not  a  party,  to  release  her  dower 
interest  in  real  estate.  Ih'outman  v.  Gowing,  16 
Iowa,  415. 

6.  Who  entitled.  Upon  the  death  of  husband 
or  wife,  the  survivor  is  entitled  to  one-third  in 
value  of  the  real  estate  of  which  deceased  was 
seized  during  coverture,  as  dower.  Shields  v. 
Keys,  24  Iowa,  298. 

6.  Equity  Jurisdiction.  A  court  of  equity 
has  j  urisdiction  in  a  proceeding  for  dower  where 
an  account  is  prayed.  In  Iowa  where  dower 
attaches  to  legal  and  equitable  interests  in  land, 

is  said  In  some  of  the  cases,  that  lu  general,  the 
courts  will  award  the  custody  to  the  innocent  party, 
and  that  a  husband  false  to  his  marital  vows  will 
probably  prove  an  unfit  guardian  for  his  children. 
BedeJO.  v.  Bedell,  1  Johns.  Ch.  604;  CLarH  v.  Clarke 
Wright,  225 ;  and  cases  cited  In  note  to  2  Bishop,  582 ; 
also  1  Uoff.,  supra;  Bishop,  541,  54^  548.  Sometimes 
the  courts  have  to  determine  between  parties  equally 
unworthy,  and  In  others,  leave  the  children,  having 
reference  to  their  welfare,  with  the  guilty  party. 
Comnu)nweaith  v.  Addick,  5  Binn.  520 ;  LeavUt  v.  Leor- 
vilU  Wright,  719.  And  so  there  may  be  cases  where 
there  Is  no  clear  objection  to  either  party.  1  HolT. 
supra. 
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there  would  seem  to  be  good  reason  why  courts 
of  law  and  equity  should  exercise  concurrent 
jurisdiction  in  dower  cases.  Gano  v.  Gilruth, 
4  G.  Gr.  453. 

7.  Cases  in  which  questioxiB  respecting 
dower  have  arisen  or  been  discussed,  are  the 
following :  Davis  v.  O'FerraU,  4  G.  Gr.  168,  358 ; 
Rowland  v.  Same,  Ibid.  183 ;  Oano  v.  Oilruth, 
Ibid.  453 ;  Toung  v.  Walcoti,  1  Iowa,  174 ;  aFer- 
roll  V.  Davis,  Ibid.  560 ;  Cornell  v.  Ram,  2  Ibid. 
552 ;  O'FerraU  v.  Simplot,  4  Ibid.  381 ;  Clark, 
adm^r,  v.  Griffith,  ex^r,  Ibid.  405;  McCrany  v. 
McCrany,  5  Ibid.  232 ;  Phares  v.  Walters,  6  Ibid. 
106  ;  WestfaU  v.  Lee,  7  Ibid.  12 ;  Barnes  v.  Gay, 
Ibid.  26 ;  Burke  v.  Barron,  8  Ibid,  132 ;  Cax)en' 
der*s  Heirs  v.  Smith,  Ibid.  860 ;  Pense  v.  Ilixon, 
Ibid.  402 ;  Lucas  v.  Sawyer,  17  Ibid.  517 ;  Trout- 
man  V.  Gowing,  16  Ibid.  415  ;  Shields  v.  JBT^y*,  24 
Ibid.  415;  Sturdevant  v.  mrris,  30  Ibid.  65; 
SJiawham  v.  Loffer,  24  Ibid.  217 ;  Bowers  et  al.  v. 
Keeseekcr  et  al.,  14  Ibid.  301 ;  Stewart  v.  C^orf- 
wick,  8  Ibid.  463 ;  Ralston  v.  Ralston  et  at.,  3  Q. 
Gr.  533 ;  Huston  v.  ^6%,  27  Iowa,  183 ;  Rice  v. 
iV«ix(m,  Ibid.  148  ;  Sulley  v.  Nehergall,  30  Ibid. 
339 ;  Starry  v.  Starry,  21  Ibid.  254 ;  ^€?Ty  v. 
Furhman,  30  Ibid.  462 ;  Cam  v.  Cain,  23  Ibid. 
31 ;  C&rrieU  v.  Bronson,  6  Ibid.  471 ;  JtfcJSfgg  v. 
Reynolds,  26  Ibid.  578 ;  Robertson  v.  Robertson, 
25  Ibid.  850. 

II.  Br  WHAT  Law  Governed. 

8.  The  wife's  right  of  dower  is  fixed  by  the 
law  in  force  at  the  time  of  the  execution  of  the 
deed  by  which  the  land  was  conveyed,  and  not 
by  that  in  force  at  the  time  of  the  husband's 
death.  aFerrall  v.  Sinpht,  4  Iowa,  381 ;  &Fer- 
rail  V.  Davis,  4  G.  Gr.  358 ;  Young  v.  Wolcott,  1 
Iowa,  174. 

9.  The  provision  of  the  Code  of  1851  did  not 
operate  retrospectively,  in  reference  to  dower, 
consequently  when  the  husband  conveyed  his 
title  to  land,  without  the  wife's  relinquishment, 
before  the  Code  of  1851  took  effect,  and  died 
subsequently,  the  widow  is  entitled  to  dower 
for  life  only,  according  to  the  law  in  force  at  the 
time  of  sale.    Davis  v.  O'FerraU,  4  G,  Gr.  108. 

10.  Inheritance.  Where  the  husband  died 
while  the  provisions  of  the  Revised  Statutes 
relating  to  dower  were  in  force,  and  the  widow 
gave  birth  to  a  posthumous  son  after  the  Code 
of  1851  took  effect,  it  was  held,  that  the  widow 
was  entitled  to  dower  under  the  Rovis<*d  Statutes 
and  upon  the  death  of  the  son  she  may  inlierit 


one-third  of  the  estate  in  fee.  Roy>land  v.  Roio- 
land,  4  G.  Gr.  183. 

11.  Mortgage:  change  of  law.  Wliere  a 
mortgage  was  executed  by  the  husband  on  land 
in  which  he  held  an  interest,  the  wife  not  join- 
ing therein,  and  the  premises  were  sold  under 
foreclosure  thereof,  while  section  2477  of  the 
Revision  was  in  force,  giving  to  the  widow 
dower  in  all  lands  in  which  the  husband  had  an 
interest  at  any  time  during  the  coverturo,  and 
to  which  she  had  made  no  relinquishment  of  her 
dower,  it  was  h^d,  that  chapter  151,  Laws  of 
1862,  subsequently  passed,  and  in  force  at  the 
time  of  the  husband's  death,  limiting  the  dower 
to  lands  which  had  not  been  sold  under  execu- 
tion or  other  judicial  sale,  controlled  her  right 
of  dower,  rather  than  the  law  in  force  at  the 
date  of  the  mortgage,  and  that  the  mortgage 
having  been  foreclosed  and  the  premises  sold 
thereunder  prior  to  the  husband's  death,  her 
right  of  dower  was  thereby  extinguished  under 
said  law  of  1862.  Sturdevant  v.  Norris  et  al.,  30 
Iowa,  65. 

12.  foreclosure  by  notice  and  sale.    A 

foreclosure  by  notice  and  sale  under  the  provis- 
ions of  the  Code  of  1851  is  a  "judicial  sale," 
within  the  meaning  of  said  act  of  1862.  Ibid. 

13.  The  real  property  of  the  husband  was 
sold  under  execution  in  1845,  when  dower  was 
measured  by  the  common-law  rule,  and  the 
husband  died  in  1853,  when  the  statute  in  force 
provided  that  the  widow  should  have  no  dower 
in  property  which  had  been  "  sold  on  execution 
or  other  judicial  sale."  It  was  held,  that  the 
dower  should  be  measured  by  the  law  in  force 
at  the  date  of  the  death  of  the  husband,  and 
that  the  widow  was  not  entitled  to  dower  in 
property  sold  as  aforesaid.  Lucas  v.  Sawyer  et  al., 
17  Iowa,  517. 

14.  Bflfeot  of  repeaL  The  rep>eal  of  sections 
1394  and  1404  of  the  Code  of  1851,  did  not  affect, 
under  section  26  thereof,  the  right  of  the  widow 
to  dower  as  provided  in  said  sections,  nor  the 
proceedings  commenced  to  admeasure  it  there- 
under.    S/iawhan  v.  Loffer,  24  Ir>wa,  217. 

III.  In  what  Property. 

15.  Pre-emption  right.  In  an  action  for  dower 
to  lots  in  the  city  of  Dubuque,  on  which  plain- 
tiff's  husband  had  a  pre-emption  right,  but  con- 
veyed liis  right  by  deed  to  B.,  who  thereupon 
purchased  the  title  from  the  United  States,  and 
subsequently  conveyed  the  same  to  the  defend- 
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ant,  it  was  held,  that  the  defendant  was  estopped 
from  showing  that  the  plaintiff 's  hushand  was 
not  seized  of  the  lots,  and  tliat  she  was  entitled 
to  her  dower  therein.  Dwm  v.  O'Ferrall,  4  Q. 
Or.  358. 

16.  ^ —  case  overruled.  The  foregoing  case 
of  Davis  V.  0*FerraUf  as  to  the  right  of  the 
widow  to  dower  in  lands  to  which  the  hushand 
had  only  a  pre-emption  right,  overruled.  Bowers 
et  at.  V.  Ksesecker  et  al.^  14  Iowa,  301. 

17.  Does  not  exist  against  vendor.  A  widow 
cannot  sustain  a  claim  for  dower  in  real  estate 
against  the  vendor  and  those  occupying  his 
position,  where  the  husband  never  had  tlie  legal 
title  and  the  purchase-money  has  not  been  paid. 
Barnes  v.  Oay,  7  Iowa,  26. 

18.  A  purchased  of  B,in  1849  or  1850,  certain 
real  estate.  B  executed  and  delivered  to  A  a 
bond  for  conveyance  of  the  property  upon  the 
payment  of  the  purchase-money .  The  p urchase- 
money  was  promised  to  be  paid  on  the  21st  of 
March,  1852.  A  took  possession  and  remained 
therein  until  his  death,  after  which  the  posses- 
sion was  retained  by  his  widow  and  children. 
Prior  to  his  death  A  paid  $60  of  the  purchase- 
money  and  made  improvements  of  the  value  of 
$800.  In  the  fall  of  1851,  A  being  indebted  to 
C  in  the  sum  of  $300,  assigned  to  him  the  title 
bond  executed  by  B  as  security  for  such  debt. 
At  the  maturity  of  the  debt  of  A  for  the  pur- 
chase-money, on  the  21st  of  March,  1852,  and  A 
being  unable  to  pay  the  same,  C  by  agreement 
paid  it,  and  received  a  deed  from  B ;  it  being 
also  agreed  that  if  A  should  within  six  months 
pay  to  C  the  balance  due  on  the  lot,  and  his 
former  indebtedness,  C  would  convey  the  prop- 
erty to  him,  which  agreement  was  evidenced  by 
a  bond  executed  by  C  to  A.  The  latter  failed 
to  make  payment  at  the  end  of  the  six  months, 
and  the  bond  was  surrendered  to  C  and  canceled 
and  destroyed.  The  entire  amount  then  due  to 
C  was  the  value  of  tlie  lot.  In  February,  1854, 
C  was  proposing  to  sell  the  lot  to  raise  money, 
and  A,  being  desirous  to  redeem,  executed  to  0 
his  promissory  note  for  $500,  the  amount  then 
due,  payable  in  two  years  with  interest  at  ten 
per  centum  per  annum,  and  it  was  agreed  that 
C  should  negotiate  this  note  to  D  and  secure  the 
payment  of  the  same  by  the  execution  of  a  deed 
of  trust  conveying  said  lot,  and  that  upon  the 
payment  of  the  note  at  maturity  C  should  receive 
a  conveyance  of  the  premises.  The  negotiation 
was  completed,  D  paying  $500  for  the  note  and 


executing  to  G  a  bond  setting  forth  the  agree- 
ment. C  failed  to  pay  the  note.  D  caused  the 
lot  to  be  sold  in  accordance  with  the  terms  of 
the  deed  of  trust,  became  the  purchaser  and 
received  a  deed.  It  was  held:  1.  That  the 
widow  of  C  was  not  entitled  to  a  conveyance  of 
the  premises  in  her  own  right ;  2.  That  the 
interest  of  C  was  divested  by  the  sale  under  the 
trust  deed ;  8.  That  a  claim  that  the  property  was 
exempt  as  a  homestead  could  not  bo  sustained ; 
4.  That  the  widow  was  not  entitled  to  dower  in 
the  premises.  Ibid. 

19.  In  trust  estate.  A  widow  has  no  estate, 
as  such,  in  an  interest  in  real  estate  held  in  trust 
by  another,  for  her  husband.  Upon  the  death 
of  the  husband  the  right  descends- to  his  heirs 
at  law,  and  when  they  have  recovered  the 
estate  she  makes  her  claim  of  dowi^r  against 
them.  Sietoartet  al.  v.  Chadtcick  et  al.,  8  Iowa,  463. 

20.  Land  warrant.  A  land  warrant  issued  by 
the  United  States  to  B.,  was  afterward  sent  by 
E.  to  M.  with  directions  to  sell  it.  The  warrant 
was  not  assigned  nor  by  the  law  in  force  at  the 
time,  assignable.  M.  sold  it  to  C,  on  credit,  and 
located  it  for  him  on  a  tract  of  land,  in  the  name 
of  B.,  with  the  agreement  that  E.  should  convey 
the  land  to  C.  when  the  price  was  paid.  M.  did 
not  know  B.,  nor  act  for  him  in  the  transaction. 
B.  afterward  executed  to  E.  a  bond  for  the  con- 
veyance of  the  land  to  him,  on  payment  of  an 
agreed  sum.  G.  obtained  a  decree  against  E.  for 
the  conveyance  of  the  land,  and  afterward 
ascertaining  that  the  legal  title  was  in  the  heirs 
of  B.  (who  had  died  in  the  meantime),  obtained 
a  decree  against  the  administrator  and  heirs  of 
B.,  for  a  conveyance  by  them.  In  a  proceeding 
by  the  widow  of  B.  against  G.,  to  recover  dower 
in  the  land  ;  held,  that  there  being  no  evidence 
to  snow  that  B.  in  his  lifetime  had  parted  with 
his  interest  in  the  land  warrant,  the  plaintiff 
was  entitled  to  dower.  Burke  v.  Barron,  8 
Iowa,  132. 

IV.  Natxjkb,  Incidents  and  Extent. 

21.  Growing  crop.  A  crop  of  wheat,  growing 
upon  land  at  the  time  it  was  set  off  and  con- 
firmed to  the  widow  as  dower,  will  pass  with 
the  land,  and  be  considered  a  part  of  her  dower 
estate,  unless  expressly  reserved.  Ralston  v. 
RaUton  et  al.,  3  G.  Gr.  533. 

22.  Where  the  husband  dies  without  issue. 
Where  a  wife's  dower  has  been  set  apart 
to  her,  agreeable  to  the  Code  of  1851,  sections 
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1294  and  1295,  and  where  her  intestate  husband 
left  no  issue,  she  is  entitled  to  one-fourth  of  the 
remaining  two-thirds,  equal  to  one-half  of  the 
entire  estate  after  paying  the  liabilities.  Ibid. 

23.  Statute  of  1839.  Under  the  statute  of 
1839,  as  at  common  law,  the  widow  is  entitled, 
during  her  natural  life,  to  one-third  part  of  all 
the  lands  and  tenements  in  which  her  husband 
was  seized  at  any  time  during  coverture.  Davis 
V.  O'Ferrail,  4  G.  Gr.  168. 

24.  Code  of  1861.  The  Code  of  1851  provided 
that  the  widow's  dower  should  be  one-third  of 
her  husband's  real  estate,  in  fee  simple.  Ilrid. 

26.  Terxltorial  law.  At  no  time^  during  the 
existence  of  the  Territory,  was  dower  changed 
from  what  it  was  under  the  organic  acts  of  Wis- 
consin and  Iowa,  or  different  from  what  it  was 
at  common  law.    Pense  v.  Hixon,  8  Iowa,  403. 

26.  Vested  right.  A  widow's  right  of  dower 
in  the  real  estate  of  her  husband  accrues  at  the 
time  of  his  death,  and  becomes  a  vested  right 
before  assignment,  which  the  general  assembly, 
by  a  subsequent  statute,  can  neither  reduce  nor 
take  away.  Burke  v.  Barron  et  al.,S  Iowa,  132. 
Compare  witlx  Lucas  v.  8ayer,  17  Ibid.  517. 

27.  Statute  construed.  The  act  entitled  "An 
act  to  amend  chapter  eighty-three  of  the  Code," 
approved  January  24,  1853,  by  which  section 
1394  is  repealed,  did  not  refer  to,  and  include, 
rights  of  dower  accrued  previous  to  its  enact- 
ment. Ibid, 

28.  Right  under  Laws  of  1863.   The  Law  of 

1853  (Rev.,  §  2477)  gave  dower  as  at  common  law. 
The  fact  that  the  liusband  or  wife  died  intestate, 
and  without  issue,  would  not,  under  section  1410 
of  the  Code  of  1851,  respecting  the  descent  of 
property,  enlarge  the  right  of  dower,  as  such, 
in  the  survivor.  Said  last-named  section  con- 
templated the  disposition  of  property  which  had 
not  been  disposed  of  by  the  intestate  in  his  life- 
time, or  which  was  not  necessary  to  pay  debts. 
Huston  V.  Seeley  et  al.,  27  Iowa,  183. 

29.  Husband's  right.  Upon  the  death  of  the 
wife  without  issue,  the  husband  is,  under  section 
2490,  Revisioh  of  1860,  entitled  to  but  one-half 
of  her  entire  estate  for  dower  and  as  heir  at 
law.  Burns  et  al.  v.  Keas  et  al.,  21  Iowa,  257  j 
NicJidas  v.  Purezell,  Ibid.  265. 

30.  Wife's  right.  The  same  rule  prevails  as 
to  the  wife,  and  applies  to  both  real  and  per- 
sonal property.     Dodds  v.  Dodds,  28  Iowa,  304. 

31.  Partition.     Lands  assigned  tu  a  widow  as 


dower  are  not  subject  to  partition  or  sale  in  an 
action  by  the  heirs  for  that  purpose.  She  has  a 
right  to  claim  the  specific  property  assigned  her, 
though  her  dower  be  but  a  life  estate  therein. 
Clark  et  dl.  v.  Richardson  et  al,,  32  Iowa,  399. 

32.  Sale  and  oonveyanoe  of  dower  right 
The  contingent  right  of  dower  of  the  wife  in  the 
husband's  lands,  or  his  in  hers,  is  not  the  sub- 
ject of  barter  and  sale  between  them.  And 
aside  from  an  agreement  to  separate,  it  is  not 
competent  for  one  to  convey  to  the  other,  or  to 
a  third  person,  his  or  her  dower  interest  in  real 
estate.  *McKee  v.  Reynolds,  26  Iowa,  578  ;  and 
see  Simms  v.  Harvey,  19  Ibid.  272. 

33.  While  the  law  does  not  recognize  in  the 
husband  the  legal  right  to  make  a  valid  grant 
to  his  wife  of  his  inchoate  right  of  dower,  yet, 
if  in  pursuance  of  an  agreement  to  separate  he 
does  so,  and  she  pays  him  a  consideration  there- 
for, he  would  thereby  be  estopped  from  sotting 
up  a  right  of  dower  after  her  death.  Ibid. 

34.  But  if,  on  the  other  hand,  she  has  not  paid 
the  consideration,  she  cannot  be  compelled 
thereto  by  an  action  ;  nor  would  the  husband 
in  such  case  be  estopped,  his  deed  being  inopera- 
tive to  bind  him  as  a  grant,  and  there  being  no 
equity  existing  in  favor  of  the  wife,  she  having 
paid  no  consideration,  to  make  the  deed  operate 
as  an  estoppel.  Ibid. 

36.  But  where  a  conveyance  by  a  wife  to  her 
husband  is  executed  under  an  agreement  of 
separation,  relinquishing  her  right  of  dower  in 
his  real  estate,  and  releasing  all  claim  upon  him 
for  future  maintenance  and  support,  it  will  be 
upheld  when  supported  by  a  consideration,  and 
no  fraud,  deception  or  oppression  was  practiced 
upon  her.    Robertson  v.  Robertson,  25  Iowa,  350. 

*  "Aside  from  statute,  It  is  a  well-established  rule 
that  a  wife  cannot  relinquish  her  contingent  right  of 
dower  except  by  Joining  with  her  husband  In  a  con- 
veyance to  a  thlr-d  ]}envm ;  or  at  least,  after  a  sale 
and  conveyance  by  him,  executed  to  the  purchaser 
from  him  a  release  or  relinquishment.  She  could  in 
no  case  release  her  contingent  dower  right  to  her 
husband.  Nor.  while  it  is  contingent,  can  she  dlsnn- 
nex  or  disassociate  it  from  the  real  estate  to  whi<:h 
it  attaches,  and  bargain  and  sell  or  convey  it  as  a 
separate  and  Independent  interest  to  a  third  person, 
or  to  her  husband.  See  SimtiM  v.  Herccju  19  Iowa,  27"^ ; 
and  authorities  collated  in  2  Scrib.  on  Dower,  290.  pi. 
43;  Ibid.  291  et  wq.;  Carstm  v.  3furfnj/,  3  Paige,  48:); 
Rtnoe  v.  Hamilton,  3  Greenl.  63;  Mnrtin  v.  ^fartin,  22 
Ala.  86;  Tinvtiseitd  v.  Tt)wn9en(L,  2  Sandf.  Sup.  Ct.  711 ; 
WMU  V.  Wagner,  ^N.Y.  328;  Winam  v.  Pehhles,  .T2 
Ibid.  432 ;  Bear  v.  B-  ar,  33  Pa.  St.  525 ;  Henglc  v  Jones, 
33  Ibid.  432. 

This  Is  not  upon  the  ground  that  the  dower  Inter- 
est is  one  of  which  no  value  can  be  predicated,  but 
rests  partly  upon  policy,  and  partly  upon  the 
peculiar  nature  of  the  dower  interest,  and  the  pur- 
posort  for  which  this  provision  is  made."  Per  DUr- 
liON,  J.,  in  McKee  v.  KeymAds,  supra. 
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36.  The  general  nature  and  extent  of  the 
dower  right  f allj  considered  and  cases  cited  by 
Dillon,  Oh.  J.  Huston  v.  Seeley  et  cU.,  27  Iowa, 
183. 

V.  What  will  Bar  Dower. 

37.  Decree  of  divorce.  To  entitle  a  wife  to 
dower  in  the  estate  of  her  husband  there  must 
be  marriage,  seizin  and  death  of  the  husband. 
When  a  marriage  was  dissolved  for  the  fault  of 
the  wife,  while  a  statute  was  in  force  making 
such  dissolution  operate  as  a  forfeiture  of  all 
rights  acquired  by  the  marriage,  it  was  Tield^  that 
while  the  decree  of  divorce  remained  in  force 
she  was  not  entitled  to  dower  in  his  estate. 
McCraney  v.  McCraney,  5  Iowa,  233. 

38.  When  a  wife  unitei  with  her  hiuband  in 
the  granting  part  of  a  mortgage,  but  does  not 
expressly  relinquish  her  right  of  dower,  and 
does  not  join  in  the  acknowledgment,  she  will 
not  be  held  to  have  released  her  dower.  Went- 
fall  et  ux.  V.  Lee  et  al.,  7  Iowa,  12. 

39.  Deed  by  a  married  woman.  When  the 
legal  title  to  real  property  is  vested  in  a  married 
woman,  who  joined  with  her  husband  in  the 
execution  of  a  deed,  by  the  granting  clause  of 
which  they  "  grant,  bargain,  sell  and  convey  " 
said  property ;  and  in  the  concluding  clause  of 
which  the  wife  ''  relinquishes  all  her  right  of 
dower  in  said  premises ;"  held,  1.  That  the 
whole  estate  of  the  wife  was  passed  by  the 
deed  ;  2.  That  the  relinquishment  of  dower 
cannot  be  construed  as  limiting  or  qualifying 
the  interest  conveyed  by  the  granting  clause. 
Orapengether  v.  Pejervary,  9  Iowa,  163. 

40.  Foreclosure  sale  of :  rights  of  purchaser. 

Equity  will  recognize  and  enforce  a  sale  and 
conveyance  of  the  dower  interest  before  the 
dower  has  been  assigned  or  admeasured,  and 
will  accordingly  recognize  and  enforce  the  rights 
which  a  purchaser  of  the  dower  interest  of  the 
husband  or  wife,  as  the  case  may  be,  acquires  at 
a  foreclosure  sale  under  a  mortgage  in  which 
both  joined.  Button  v.  Seeley  et  al. ,  27  Iowa,  183. 

41.  application  of  principles.    A  wife, 

in  whom  the  title  to  certain  real  estate  was 
vested,  executed  a  deed  of  trust  thereon,  her 
husband  not  joining  therein.  Subsequently  she, 
her  husband  joining  in  the  execution  thereof, 
executed  a  mortgage  on  the  land  to  another 
party.  Following  this,  the  wife  died,  and  after 
her  decease  the  deed  of  trust  was  foreclosed 
and  the  property  sold  thereunder.     Sometime 
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after  this,  and  before  his  dower  had  been 
assigned,  the  mortgage,  in  which  the  husband 
and  wife  had  joined,  was  foreclosed,  and  the 
property  sold  under  the  foreclosure  decree. 
Held,  1.  That  the  husband,  not  having  joined  in 
the  execution  of  the  deed  of  trust,  the  fore- 
closure and  sale  thereunder  did  not  bar  his  right 
of  dower;  2.  That  the  dower  interest  of  the 
husband  became  vested  in  the  purchaser  at  the 
foreclosure  sale  under  the  mortgage  in  which 
the  husband  and  wife  joined.  Ibid. 

42.  Statute  of  limitations.  An  action  to  re- 
cover dower  is  included  within  the  general 
statute  of  limitations,  and  will  be  barred  in  the 
same  time  with  other  actions  for  the  recovery 
of  real  property.  Pliares  v.  Walters,  6  Iowa, 
106 ;  Rice  v.  I^eUon,  27  Ibid.  148. 

43.  An  action  to  recover  dower,  under 

chapter  144  of  the  Revision,  providing  for  actions 
for  the  recovery  of  real  property,  is  included 
within  the  general  statute  of  limitations,  and 
must  be  brought  within  the  same  time  as  other 
actions  for  the  recovery  of  real  property.  Hies 
V.  Nelson,  27  Iowa,  148. 

44i  But  the  statute  does  not  begin  to  run  as 
against  the  doweress  or  her  assignee,  and  in 
favor  of  the  heir  or  his  assignee,  until  he  either 
denies  the  right  of  dower  or  does  some  act 
equivalent  to  such  denial,  Bics  v.  Ndson,  27 
Iowa.  148 ;  SuUy  v.  NebergaU,  30  Ibid.  339. 

46.  The  statute  in  force  in  Iowa,  prior  to  the 
Code  of  1851,  was  similar  to  the  English  statutes 
of  32  Henry  VIII,  ch.  2,  and  28  Jas.  I,  ch.  16, 
and  did  not  bar  an  action  for  the  recovery  of 
dower.    Phares  v.  Walters,  6  Iowa,  106. 

46. The  general  rule  is,  that  such  statutes 

do  not  bar  actions  for  dower  unless  they  contain 
language  which  brings  them  plainly  within 
their  scope.  Ibid. 

47.  The  case  of  Phares  v.  Walters,  supra,  has 
no  application  to  a  proceeding  in  equity  to 
admeasure  dower,  when  the  defendant  has  not 
been  in  the  adverse  possession  of  the  property, 
denying  the  right  of  the  plalntiflf,  more  than 
ten  years  prior  to  the  commenceiHent  of  the 
suit.    Starry  v.  Starry,  21  Iowa,  254. 

48.  The  lapse  of  ten  years,  where  there  has 
been  no  adverse  possession,  will  not  debar  a 
doweress  of  her  dower,  nor  from  claiming  that 
the  same  was  released  by  an  attorney  having  no 
sutlicient  authority  so  to  do,  and  whose  act  she  has 
never  ratified.    Berry  v.  Fu7irman,dO  loyrA,4A2. 
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49.  The  limitation  prescribed  by  section  2428 
of  the  Revision,  of  applications  for  the  admea- 
surement of  dower  to  ten  years  from  the  death 
of  the  husband,  applies  only  to  proceedings  in 
the  county  court.  Sully  v.  NebergcUl  et  a^.,30 
Iowa,  339. 

50.  When  barred  by  devise  In  lieu  of  dower. 
A  claim  for  dower  in  real  estate  of  the  husband 
sold  under  execution  against  him,  previous  to 
his  death,  and  to  which  his  wife  has  not  released 
her  dower,  is  not  inconsistent  with  a  will  by 
the  husband  devising  to  the  wife  during  her 
natural  life,  and  so  long  as  she  shall  remain 
unmarried,  all  of  his  real  and  personal  prop- 
erty.   CorrieU  v.  Ham,  2  Iowa,  552. 

51.  In  the  absence  of  an  expressed  declara- 
tion in  the  will  barring  the  wife  of  dower,  an 
intention  to  so  bar  her  must  be  deduced  by  a 
clear  and  manifest  implication  from  the  instru- 
ment, founded  on  the  fact  that  the  claim  of 
dower  would  be  inconsistent  with  the  will,  or 
so  repugnant  to  it  as  to  disturb  and  defeat  it 
Ibid. 

52.  Unless  a  devise  t^  the  wife  is  intended 
to  be  in  lieu  of  dower,  she  will  not  be  com- 
pelled to  elect  which  she  will  take,  but  is 
entitled  to  both.  Such  intention  must  be  ascer- 
tained from  express  words  or  necessary  impli- 
cations. Clark,  adm*r,  v.  Griffith,  ex'r,  4  Iowa, 
405  ;  Cain  v.  Cain,  23  Ibid.  81. 

53.  Where  dower  was  held  to  be  barred  by 
wilL  A  testator,  by  a  will  executed  after  the 
enactment  of  the  statute  changing  the  widow's 
dower  from  a  life  estate  to  an  absolute  fee  sim- 
ple title  (Laws  of  1862,  ch.  141),  devised  one- 
third  in  value  of  his  real  estate,  specifically 
describing  it,  to  his  wife,  to  hold  during  her 
life,  and  afterward  to  be  divided  among  his 
children.  He  also  gave  her  all  the  property 
which  she  owned  and  brought  to  him  at  the 

♦The  folh)wlng  authorities  may  be  consulted 
as  bearing  on  the  question  decidecl  by  the  court 
In  this  case : 

Ofuilng  v.  Warhiirton^  Cro.  EHz.  128;  Boip^ton  v. 
Boun^oiu  1  Brown  C.  C.  445 ;  Chalmers  v.  Storfl,  2  Ves. 
&  Beames,  223.  (See  distinction  taken  by  the  M.  of 
K.  between  devises  of  the  property  Itself  and  of  what 
might  be  called  the  testator's  interest  in  that  prop- 
erty.) Rtthcrts  Y.  Smith,  1  Sim.  &  8tu.  513;  Miall  v. 
Brain,  4  Mad.  119;  Butcher  v.  Kemp,  5  Mad.  61 ;  Jnnea 
V.  CdUier,  Ambler,  730;  Wake  v.  Wake,d  Brown,  355; 
S.  O.  1  Ves.  Jr.  335 ;  ArnoUl  v.  Kemj»tead  and  VilUt 
Heal  V.  J^)rd  GaUway,  cited  in  note  to  I  Brown,  293 ; 
Heywildii  v.  Trtrin,  1  Uuss.  129 ;  RixuUey  v.  Dixon,  3 
Ibid.  192;  Odeman  v.  Jontx,  Ibid.  312;  HarriMjn  v. 
Harrisoih  1  Keen,  705;  Bendinu  v.  Bending,  3  K.  &  J. 
257. 

Herbert  v.  Wren,  7  Cranoh,  3fl0;  compare  Haixns 
V.  Sackeitr,  15  N.  Y.  385 ;  HamUton  v.  BuckioaUer,  2 


time  of  their  marriage.  He  then,  in  another 
provision  of  the  will,  directed  the  remainder  of 
his  real  estate  and  all  his  personal  property' 
except  some  articles  specifically  devised,  to  be 
sold  and  the  proceeds  divided  among  his 
children.  Held,  that  under  our  statute  the 
widow's  claim  of  dower  was  inconsistent  with 
and  repugnant  to  that  provision  of  the  will 
directing  the  real  estate  to  be  sold  and  the  pro- 
ceeds divided  among  the  children  ;  and  hence 
that  the  will  should  be  construed  to  be  in  lieu 
of  dower.    Cain  v.  Cain,*  supra. 

Argu.  If  the  widow  had  possessed  but  the 
common-law  dower  right  the  land  might  have 
been  sold  subject  thereto;  but  not  where  the 
dower  right  is  an  absolute  fee  simple  to  one- 
third  of  the  real  estate.  Ibid. 

64.  When  not  affected  by  wiU.  The  widow's 
dower  is  unaffected  by  her  husband's  will,  if  she 
objects  thereto,  and  relinquishes  all  rights  given 
her  by  the  will.  This  rule  applies  also  to  the 
rights  of  the  husband  under  any  will  of  his 
wife.    SJiields  v.  Keys,  24  Iowa,  298. 

66.  Judgment  against  husband.  Independent 
of  a  statute  declaring  that  it  might  be  thus 
extinguished,  a  sale  on  execution,  or  other 
judicial  sale,  under  a  judgment  against  the  hus- 
band, would  not  bar  the  wife's  right  of  dower. 
Pense  v.  ffixon,  8  Iowa,  402. 

66.  Bona  fide  purchaser.  The  fact  that  the 
defendant  was  a  bona  fide  innocent  purchaser 
without  notice,  is  not  allowable  as  a  defense  to 
an  action  of  dower.  Gano  v.  GilnUh,  4  G.  Gr. 
468. 

VI.  Admeasurement  of. 

57.  Statute  of  limitationa:  oourts  of  equity. 

In  the  admeasurement  of  dower,  courts  of  equity, 
equally  with  courts  of  law,  act  with  obedience 
to,  rather  than  by  way  of  analogy  to  the  statute 
of  limitations.    Phares  v.  Walters,  8  Iowa,  106. 


Yeates,  380;  Duncan  v.  Dnncan,  Ibid.;  Orenemft  v. 
Ddle^  3  Yeates,  T9 ;  Addiaon.  350 ;  Stark  v.  Hunton,  1 
Saxton,  216;  Dixlge  v.  Dftdoe,  81  Barb.  418,  is  In  point; 
AUen  V.  Pray,  8  Fairfield,  138 ;  Lord  v.  Lord,  23  Conn. 
387;  Adam»  v.  Adamn,  5  Metcalf.  277;  CVii«f/m  v.  Cai^ 
ton,  2  Rloh.  Eq.  1 ;  CorrieU  v.  Ham,  2  Iowa,  558.  The 
court  in  the  ca^e  snyi^,  on  pn^e  558 :  **  There  would  be 
an  incon8l8tency  in  claiminir  the  same  pfoper^iy  both 
by  the  will  and  by  dower  riffht." 

When  the  devise  to  the  widow  is  out  of  the  same 
property  In  which  dower  is  clalroed,  the  implication 
that  it  was  Intended  In  lien  of  dower  is  much  stron^rer 
than  when  it  is  a  mere  annuity  or  bequest,  or  a  de- 
vise of  other  property.  Birminqham  v.  Kincan,  2 
So  ho.  &  I^ef.  444;  Dnrchatt^^r  v.  Efflngham,  Cooper, 
319;  Aifsit  v.  AdMl,  2  Johns.  Ch.  448,454);  Fidlrr  v. 
Yateit,  8  Paige,  325;  Sanford  v.  Jack^m^  10  Ibid.  265; 
titark  v.  Button,  1  Saxton,  216. 
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58.  Courts  of  equity  ezerolse  a  general  oon- 
cuzrent  Jurifldiction  with  courts  of  law  in  the 
assignment  of  dower.  Ibid. 

59.  Section  2428,  Revision  of  1860,  has  refer- 
ence to  the  admeasurement  of  dower  by  the 
county  court ;  but  courts  of  equity  hay£  concur- 
rent jurisdiction  with  the  courts  of  law  in  the 
assignment,  and  the  jurisdiction  is  not  limited 
by  the  provisions  of  said  section.  Starry  v. 
Starry,  21  Iowa,  254. 

60.  Right  of  poflBeBsioii.  While  section  1897 
of  the  Code  of  1851  gives  a  widow  the  right  to 
petition  for  an  assignment  of  her  dower,  at  any 
time  after  twenty  days  from  the  death  of  the 
husband,  yet  this  right  does  not  control  the  right 
of  possession,  which  remains  as  at  common  law. 
Cavender  v.  Smith  et  al.y  S  Iowa,  860. 

61.  Where  a  doweress  ia  entitled  to  dower 
in  di£ferent  parcels  of  land,  the  courts  possess 
no  power  to  order  dower  in  all  the  tracts  to  be 
assigned  of  one  or  more  parcels  without  the 
consent  of  the  doweress.  O'FerrcUl  v.  Simplot,  4 
Iowa,  380 ;  Clark  v.  Ricliardson,  32  Ibid.  399. 

62.  Agreement  for  ajudgnment  out  of  one 
paroeL  Wliere,  in  an  application  for  dower  in 
two  parcels  of  land,  the  court  by  agreement  of 
parties  ordered  that  the  dower  for  both  parcels 
"  be  assigned  out  of  one  (specifying  it),  but 
according  to  the  value  of  lots ;"  and  where  the 
referees  assigned  the  whole  of  one  lot  as  the 
dower  in  both ;  it  was  lield  that  the  defendant  was 
concluded  by  his  agreement  from  making  any 
objection  to  the  award  of  two-thirds  of  one  lot, 
as  dower  interest  in  the  other.  Corriell  v.  Bron- 
son,  6  Iowa,  471< 

63.  In  a  proceeding  to  recover  dower  in 
two  distinct  parcels  of  land,  on  agreement  by 
the  parties  that  the  dower  may  be  assigned 
entirely  from  one  of  the  parcels,  it  is  not  neces- 
sary that  the  referees  should  state  in  their 
report  the  value  of  each  or  either  parcel  of  land. 
Ibid. 

64.  Admeaaurement  of,  under  Oode  of  1861. 
The  county  court  had  jurisdictiou,  under  section 
1894,  Code  of  1851,  to  admeasure  dower.  Slutw- 
hua  V.  Loffer,  24  Iowa,  217. 

66.  Action  to  recover.  In  addition  to  the 
special  proceeding  in  the  county  court  provided 
by  statute,  and  to  a  petition  in  equity,  a  widow 
may  recover  her  dower  by  an  action  under  chap- 
ter 144  of  the  Revision,  providing  for  actions  for 
the  recovery  of  real  property.  Rice  y.  Nelson, 
27  Iowa,  148. 


66.  Pleading.  Although  the  petition  in  an 
action  sets  out  facts  which  entitle  the  plaintiff 
to  be  regarded  as  the  assignee  of  the  dower 
interest,  and  although  it  asks  in  substance  that 
his  rights  in  this  respect  be  declared  and  estab- 
lished, yet,  if  it  docs  not  specifically  seek  to 
have  the  dower  assigned,  the  court  will  not 
enter  an  order  to  that  effect.  Huston  v.  Seeley 
efoi.,  27Iowa,  183. 

VII.  Value  of,  and  Damages. 

67.  Damages  are  recoverable  for  the  deten- 
tion of  dower,  from  the  alienee  of  the  husband, 
or  his  grantee,  as  measured  by  the  use  and 
profits,  from  the  time  of  demand ;  provided  it 
were  not  more  than  six  years  prior  to  the  com- 
mencement of  the  suit.  (yFerraU  v.  Simplot,  4 
Iowa,  881. 

68.  A  widow  endowed  of  a  life  estate,  made 
an  agreement,  in  effect,  to  take  her  dower  in 
the  money,  instead  of  the  lots,  so  as  to  relieve 
the  purchaser  of  the  latter ;  held,  that  she  was 
entitled  to  have  the  control  and  use  of  the 
money,  giving  security  for  its  repayment  on  her 
death.  The  court  say,  in  substance,  that  she  is 
entitled  to  make  the  most  from  the  use  of  the 
money,  and  that  she  cannot  be  compelled  to 
receive  interest  on  the  sum,  instead  of  the  use 
and  control  of  the  money  itself.  (/FerraU  v. 
Davis,  1  Iowa,  560. 

69.  Report  of  referee^  Where  exceptions 
were  taken  to  the  report  of  the  referees  ap- 
pointed to  assign  dower,  on  the  ground  that  the 
value  of  the  claimant's  dower,  should  have 
been  ascertained  by  reference  t.o  the  value  of 
the  premises  at  the  time  of  the  alienation  by 
the  husband ;  and  where  there  was  nothing  in 
the  report  of  the  referees  to  show  whether  they 
valued  the  lots  at  the  time  of  the  alienation,  or 
the  time  of  the  husband's  death,  or  at  the  time 
of  the  assignment  of  dower  ;  it  was  h.eld,  that  it 
did  not  appear  affirmatively  that  an  improper 
value  was  adopted.  Corriell  v.  Bronson,  6* 
Iowa,  471. 

70.  Statute  oonatrued.  The  word  **  value," 
in  section  1294,  Code  of  1851,  in  relation  to 
dower,  was  intended  to  provide  for  the  assign- 
ment of  dower  according  to  the  worth  or  value 
of  the  real  estate,  instead  of  the  extent  or  qual- 
ity thereof.     Corriell  v.  Bronson,  6  Iowa,  471. 

71.  Specific  performance.  In  a  proceeding 
against  the  obligor  alone  for  the  specific  per- 
formance of  a  bond  (or  the  conveyance  of  real 
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estate,  in  the  execution  of  which  bond  the  wife 
did  not  join,  it  was  Tidd^  that  in  the  absence  of 
evidence  showing  the  value  of  the  wife's  dower 
interest,  the  court  erred  in  ordering  that  one- 
third  of  the  purchase-money  should  be  retained 
hj  the  clerk  until  a  proper  and  sufficient  relin- 
quishment of  dower  was  executed.  Trautman 
V.  Oaunng,  16  Iowa,  415. 

72.  DamagGB  for  detention.  The  right  to 
damages  for  detention  of  dower  accrues  only 
from  the  time  of  a  demand  for  dower.  An  action 
will  therefore  not  lie  where  the  dower  has  not 
been  assigned,  though  the  party  may  be  entitled 
thereto.    Huston  v.  Seele^  et  al.,  27  Iowa,  183. 


DRAFT. 


See  Bills,  Notes  and  Checks. 

♦ 
DRAZNAGE. 

1.  Retaining  Buxface  water.  Semble,  that  the 
owner  of  the  higher  land  has  an  unqualified 
right  to  drain  for  agricultural  purposes  the  sur- 
face water,  or  water  flowing  in  no  regular  or 
definite  channel,  upon  his  own  lands,  and  is  not 
liable  to  an  action  by  the  lower  proprietors  for 
BO  draining  as  to  prevent  any  portion  of  those 
waters  from  reaching  the  land  of  the  lower 
owner.    Livingston  v.  McDonald.  21  Iowa,  160. 

2.  Discharging  upon  lower  lands.  The  owner 
of  the  higher  land  has  no  right,  even  in  the 
course  of  the  use  and  improvement  upon  his 
farm,  to  collect  the  surface  water  upon  his  own 
lands  into  a  drain  or  ditch,  increased  in  quan- 
tity or  in  a  manner  different  from  the  natural 
flow,  upon  the  lower  lands  of  another,  to  the 
injury  of  such  lands.  Ibid. 


DRUNEBNNESa 


1.  In  law,  the  acts  of  the  drunkard  are 
avoided  on  the  ground  of  incompetency :  in 
equity,  on  that  of  fraud.  As  mere  moderate 
drunkenness  does  not  deprive  the  mind  of  the 
power  of  rational  consent,  and  is  not  always 
apparent  to  others  ;  it  does  not,  of  itself,  avoid 
a  contract.  To  avoid  a  deed  or  contract,  there 
must  be  that  state  of  excessive  drunkenness 
which  deprives  the  person  of  the  consciousness 
of  what  he  is  doing ;  and  this  excessive  drunk- 
enness   is    a    defense,   whether    voluntary    or 


caused  by  the  fraud  or  procurement  of  the 
other  party  to  the  contract.  Mansfield  v.  WtU- 
son,  2  Iowa,  111. 

2.  Fraud.  There  may  be  such  contrivance 
or  management,  on  the  part  of  one  party,  to 
draw  the  other  in  to  drink,  and  thus  to  take  ad- 
vantage of  his  intoxication  as  would  justify  the 
Interposition  of  a  court  of  equity,  on  the  ground 
of  fraud,  even  where  the  drunkenness  is  less 
than  excessive.  Ibid, 

3.  Oontract  voidable.  In  either  case,  such 
intoxication  only  renders  the  contract  voidable, 
and  not  void ;  and  the  party,  on  recovering  his 
understanding,  may  adopt  the  same.  Ibid, 


See  Criminal  Law. 


DYING  DEOIJlRATIONa 

See  Cbiminal  Law,  sub-title  Evidence. 

» 

RASEMDNT. 

1.  Definition.  An  easement  is  a  service 
w^hich  one  estate  owes  to  another — or  a  right 
or  privilege  in  one  man's  estate  for  the  advan- 
tage or  convenience  of  the  owner  of  another 
estate.  KarmvUer  v.  Krotz,  18  Iowa,  352 ;  Mor- 
rison V.  Marquardt,  24  Ibid.  3o. 

2.  appurtenance.  An  easement  is  an  ap- 
purtenance to  land  which  will  pass  to  the  heir, 
or  by  a  devise  or  conveyance  of  the  land,  al- 
though not  mentioned  in  the  will  or  deed. 
{Morgan  v.  Mason,  20  Ohio,  401 ;  Ksnt  v.  Waits, 
10  Pick.  138 ;  ffinkliffe  v.  Kinard,  6  Bing.  N.  C. 
1 ;  Atkins  v.  Boardman,  2  Mete.  464 ;  Lansing 
V.  WisioaU,  5  Denio,  213 ;  Borst  v.  Empire,  1  Seld. 
33.)  IHd. 

3.  An  easement  is  an  advantage  or  privilege 
in  lands  without  profit,  existing  distinct  from 
an  ownership  in  the  soil.  The  City  of  Dvbuqtie 
V.  Malony,  9  Iowa,  450. 

4.  Heirs  and  assigns.  The  use  of  the  words 
"  heirs  and  assigns  "  is  not  essential  in  order  to 
make  a  right  of  way  reserved  in  a  contract  of 
partition  appurtenant  to  the  land.  Karmuller 
V.  Krotz,  18  Iowa,  352;  Pier  son  v.  Armstrong, 
1  Ibid.  282. 

6.  Oontract  for  right  of  way.  A  contract 
for  the  purchase  of  a  strip  of  land  for  a  right 
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of  vraj  yns  substantially  as  follows :  Received 
of  G.  $25  in  full  for  twenty-two  feet,  as  an  out- 
let, on  the  north  side  of  [here  describing  the 
premises] :  and  if  I  should  fail  to  make  title  to 
the  said  land,  I  bind  myself  to  refund  said  $25 
to  said  G.,  retaining  interest  for  use  of  said 
road.  JSeldfl.  That  the  obvious  intent  of  the 
contract  was  to  limit  the  vendor's  liability  in 
case  he  was  unable  to  make  title  to  the  land, 
and  that  it  was  not  optional  with  him  to  revoke 
the  easement  and  refuse  to  convey,  by  refund- 
ing the  money  received ;  2.  That  the  right  con- 
tracted for  was  an  easement  as  distinguished 
from  a  license,  and  not  revokable,  and  parol 
evidence  that  it  was  the  vendor's  intention  to 
confer  a  personal  pritUege  upon  the  vendee, 
revokable  at  the  will  of  the  vendor,  was  inad- 
missible to  change  the  legal  effect  of  the  instru- 
ment.    Wetlurell  v.  BrobH,  23  Iowa,  586. 

6. implied  grant.    It  would  seem,  as  the 

way  in  question  was  a  visible  easement  attached 
to,  and  enjoyed  in  connection  with  the  farm  of 
the  vendee  which  it  accommodated,  that  it 
passed  by  implication  as  an  incident  to  the 
grant  of  such  farm  by  the  vendee  to  a  pur- 
chaser, and  that,  therefore,  no  formal  assign, 
ment  of  the  contract  would  in  such  case  be 
necessary  to  vest  such  purchaser  with  the  right 
of  his  grantor  in  such  way.  Ibid. 

7.  A  contract  of  partition  contained  the  fol- 
lowing stipulation :  "  It  is  further  distinctly 
understood  that  the  said  J.  shall  have  the  privi- 
lege of  a  road  through  the  land  of  the  said  B., 
so  as  to  enable  him  to  take  the  best  road  to  D." 
Heldf  that  notwithstanding  the  use  of  the  word 
"  privilege  "  and  the  pronoun  "  him."  the  agree- 
ment was  not  for  a  mere  personal  privilege,  but 
was  for  an  easement  annexed  to  the  land.  Ka/r- 
mvUer  v.  Krotz,  18  Iowa,  352. 

8. location.    Where  a  stipulation  for  a 

right  of  way  de3cril>ed  the  road  as  through  the 
land  of  one  party,  so  as  to  enable  the  other  to 
take  the  nearest  and  best  road  to  a  point  named, 
it  was  held^  that  the  location  of  the  road  should 
be  determined  by  agreement,  usage,  or  acquies- 
cence, and  when  thus  located  it  cannot  be 
changed  by  one  party  without  the  consent  of 
the  other.  Ibid. 

9.  Resenration.  A  reservation  is  always  of 
something  issuing  or  coming  out  of  the  thing 
or  property  granted,  and  not  part  of  the  thing 
itself ;  and  it  must  be  to  the  grantor,  or  party 
making  it,  and  not  to  a  stranger.  Ibid. 


10.  Right  to  light  and  air.  It  seems,  though 
not  expressly  decided,  that  the  English  doc- 
trine, that  if  a  man  sells  a  house  with  windows 
and  doors  looking  upon  his  own  vacant  ground, 
he  or  his  grantee  cannot  afterward  build  upon 
such  vacant  ground  in  such  a  manner  as  to  seri- 
ously obstruct  the  flow  of  light  and  air  to  such 
house,  is  not  applicable  to  our  situation  and  cir- 
cumstances, and  not  in  force  here.  (Myers  v. 
Oemmel,  10  Barb.  537;  Parker  v.  Foote,  19 
Wend.  309;  Palmer  y.Wetmore,  2  Sandf.  8.  C. 
816;  CoUier  v.  Pierce,  7  Gray,  18;  Rogers  v. 
SamnA^  Ibid.  876;  Garring  v.  Dee,  14  Ibid. 
583;  Fifty  Associates  v.  Tudor,  6  Ibid.  259; 
Mahan  v.  Broton,  13  Wend.  216;  Atkiiis  v. 
ChUson,  7  Mete.  398;  Pi&rce  v.  Femald,  26 
Maine,  436;  Ingra/iam  v.  Hutchinson,  2  Conn. 
584 ;  Cherry  v.  Stein,  11  Md.  1 ;  papier  v.  Bui- 
winkle,  5  Rich.  311 ;  Hay  v.  SterreU,  2  Watts. 
231 ;  Haverstick  v.  Sipe,  33  Penn.  358  ;  Maynard 
V.  Fsher,  17  Ibid.  222.)  Morrison  et  al.  v.  Mar- 
quardt,  24  Iowa,  35. 

11.  By  implication.*  The  doctrine  of  implied 
easements  rests  upon  the  supposed  intention  of 
the  parties  as  deduced  from  the  circumstances, 
situation,  and  condition  of  the  two  estates,  ser^ 
vient  and  dominant.  Ibid. 

12.  Must  be  clearly  given.  An  easement  of 
the  character  referred  to,  preventing  the  owner 
of  the  land  from  improving  it  as  he  pleases 
should  not  be  implied  where  it  is  not  clearly 
given.  Ibid. 

13.  Where  a  building  is  illegally  destroyed, 
under  the  pretense  that  it  is  a  nuisance,  the 
parties  having  easements  therein  do  not  lose 

*For  recent  discussion  In  the  English  courts  of 
questions  respectlnff  the  grant  of  easements  by  I m- 

rlicatlon,  see  the  followlncc  cases;  Pyer  v.  Carter^ 
Hurist.  and  Norm.  (1  Excb.)  910, 1857  (as  to  drain); 
explained,  Polden  v.  Bcuttard^  110  Bng.  C.  L.  257  (use 
of  pump);  Glare  v.  Harding,  8  H.  and  N.  937;  WhiU 
V.  BcMS.  7  HuT^lst.  and  Norm.  722,  1882  (as  to  light) ; 
Curritn"  Co.  v.  CttrbetU  2  Dt,  and  Sm.  355;  Suffidd  v. 
Broum^  10  Jur.  N.  S.  Ill ;  Crogdeu  v.  Liglititivcr^  2  Law 
Rep.  Bq.  279,  1866;  Clark  v.  Clarke,  1  Ibid,  16;  Ibid. 
442;  MaHin  v.  Headon,^  Ibid.  425;  Dent-y.  Auction 
Manf.  Co.,  ibid.  238;  Dodd  v.  BwrchiXL,  1  Hurist.  and 
Coltm.  113, 119,  commenting  on  PMr  v.  Carter,  tnipiu. 
And  see,  also,  Judge  UsDriELO's  observations  In  Am. 
Law  Reg.  Jan.  1865,  pp.  134, 135.  That  the  grantor  can 
only  avoid  the  servitude  by  express  reservation, 
otherwise  It  passes  by  Implication  and  attaches  to 
the  benefit  of  the  grantee,  see  the  following  English 
authorities:  1  Mod.  55;  Hob.  131;  2  Lev.  194;  P(Umer 
V.  Fletcher,  1  Ventrls,  274 ;  2  Salkeld,  450 ;  Roswell  v. 
Prior,  Holt,  GOO;  See  also  Tenant  v.  OiMxoin,  Ibid. ; 
Riviere  v.  Bower,  Ryan  &  Moody,  373 :  Moore  v.  Baw- 
son,  2  Barnw.  &  C.  332;  Harhridge  y.  Warwick.  3  Exch. 
552;  Aldred'H  cane,  9  Hep.  58  b;  Palmer  v.  Fletcfier, 
1  Lev.  122:  Swanri}(trouon  v.  Coventry,  9  BIngh.  305; 
Cox  V.  Matheivfi,  1  Vent.  237 :  Comptftn  v.  Kichards^ 
1  Price,  27,  38,  28 ;  Robins  v.  Barnes,  Hob.  131 ;  CmUts 
y.  Qraham^  Mood.  &  M.  396 ;  Martin  v.  GobU,  1  Campb. 
320. 
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them,  and  are  not  remitted  to  their  action  for 
damages,  bat  may  enforce  the  restoration  of  the 
building.  Ibid. 

14.  "BSiodt  of  conveyance  upon.  The  con- 
veyance of  the  servient  estate  does  not  disbur- 
den it  of  the  easement,  especially  when  the 
conveyance  is  made  expressly  subject  to  the 
rights  of  the  owner  of  the  dominant  estate.  Ibid. 

15.  Agreement  for,  need  not  be  stamped. 
Where  a  private  .way  was  an  apparent  and  visi- 
ble easement  attached  to,  and  actually  and  con- 
tinually used  in  connection  with,  the  farm 
conveyed :  Held^  that  the  private  way  passed  by 
implication  as  incidental  to  the  grant,  and  the 
agreement  therefor  needed  no  separate  revenue 
stamp.     WeUiereU  v.  Brobtt,  23  Iowa,  586. 

16.  Ejctent  of:  construction.  While  the  rule 
is,  that  an  easement  appurtenant  to  an  estate  is 
so  to  every  part  thereof,  what  ever  the  subdi- 
vision at  the  time  or  subsequently  (Wash,  on 
Real  Prop.,  vol.  2,  p.  22 ;  Wash,  on  Easements, 
p.  49;  Underwood  Y,  (7ar»ey,  1  Cash.  285 ;  Whit- 
ney V.  Lea,  1  Allen,  198 ;  WaUon  v.  Broen,  1 
Serg.  &  Rawle,  227 ;  Garrison  v.  Rudd,  19  111. 
658 ;  Harris  v.  Drew,  2  Barn.  &  Adol.  164 ;  7)/r- 
ingTMm's  Cass,  4  Rep.  36  ;  Wild's  Oise,  8  Rep. 
156 ;  Lansing  v.  WisweU,  5  Denio,  23) ;  yet  the 
servient  estate  is  not  to  be  burdened  to  a  greater 
extent  than  was  contemplated  or  intended  at 
the  time  of  the  creation  of  the  easement.  {Met- 
ropolitan Centennary  Co.  v.  Eden,  16  C.  B.  42 ; 
AUen  V.  Oomme,  11  Adolph.  &  E.  759  ;  Henning 
V.  Bennett,  8  Excheq.  157;  Bower  v.  Hill,  2 
Bing.  (N.  C.)  339  ;  Lewis  v.  Carstairs,  6  Wheat. 
193.)  And  this  intention  is  to  be  derived  from 
the  natural  construction  of  the  language  used 
in  the  instrument,  constructed  in  the  light  of 
the  surrounding  circumstances.  Brossart  v. 
Corlett,  27  Iowa,  288. 

17.  Right  of  way.  A  right  of  way  through 
certain  premises  reserved  to  the  grantor  of  a 
portion  of  them  cannot  be  enlarged  as  against  the 
first  grantee  by  a  reference,  contained  in  a  sub- 
sequent deed  of  another  portion,  to  the  effect 
that  the  right  extends  to  a  certain  point,  which  is 
in  fact  beyond  that  fixed  in  the  reservation.  Ibid. 

18.  A  right  of  way  was  reserved  through 
the  servient  estate  to  a  certain  boundary  line. 
Held,  under  the  circumstances  of  the  present 
case,  that  the  way  should  not  be  extended 
al4)ng  such  line  after  reaching  it.  Dillon,  Ch. 
J.,  dissenting.  J  bid.  \ 


19.  Access  to  bnildings :  tenants  in  common. 
Where  A,  B  and  C,  being  tenants  in  common 
of  adjoining  lots,  built  thereon  a  building  cov- 
ering the  entire  premises,and  having  a  stairway 
and  hall  leading  to  rooms  in  the  secpnd  and 
third  stories  thereof;  and  where,  for  the  pur- 
pose of  partitioning  the  property,  and  in  pur- 
suance of  an  agreement  to  that  effect  entered 
into  between  them  before  the  construction  of 
the  building,  A  conveyed  his  interest  in  two  of 
the  lots  to  B  and  C,  and  they,  in  return,  con- 
veyed their  interest  in  the  remaining  lot  to  A., 
it  was  held,  that  the  agreement  of  the  owners 
as  to  the  plan  of  construction,  and  the  erection 
of  the  building  in  accordance  therewith,  created 
an  easement  of  the  stairway  and  hall  that 
was  appurtenant  to  each  and  all  the  lots, 
and  passed  by  the  deeds  with  the  fee,  notwith 
standing  the  mutual  conveyances  were  deeds  of 
general  warranty  and  containing  no  reservation  of 
privilege.  Thompson  et  al.  v.  Miner,  30  Iowa,  386. 

20.  Purchaser:  notice.  One  who  purchases 
such  property  with  knowledge  of  the  plan  and 
construction  of  the  building,  and  of  the  common 
use  of  the  stairway  and  hall,  will  be  held 
charged  with  notice  of  the  easement,  and  will 
be  enjoined  from  interrupting  it.  Ibid.  See 
Baldwin  v.  Thompson,  15  Iowa,  505  ;  Dickey  v. 
Lyon,  19  Ibid.  544 ;  Suiter  v.  Turner,  10  Ibid.  577. 

21.  Non-user.  An  easement  acquired  by 
express  grant  instead  of  by  prescription  is  not 
lost  by  mere  non-user,  where  the  owner  of  the 
servient  estate  does  no  act  which  prevents  the 
use.  {Jewett  v.  Jewett,  16  Barb.  150 ;  White  v. 
Crawford,  10  Mass.  183  ;  Smiles  v.  Hastings,  24 
Barb.  44 ;  Arnold  v.  Stevens,  24  Pick.  106 ;  Bar- 
men V.  Angier,  2  Allen,  128  ;  Jennisonv.  Walker, 
11  Grey,  425  ;  Wash,  on  Real  Prop.  56.)  Noll  v. 
Ihe  Dubuque  B.  and  M.  R.  R.  Co.,  32  Iowa,  66  ; 
Barlow  V.  The  Chicago  R.  L  d  P.  R.  R.  Co.  29 
Ibid.  276, 

See  Highway;  Convey anck. 


BJEOTMBNT. 

See  Action  of  Right. 


EUESCnONS. 


1.  The  election  of    August,  1848,  was  the 

second  general  election  under  the  constitution 
of  1846.     The  State  v.  Cadle,  2  Q.  Gr.  400. 
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2. election  of  clerks :  inregolaxities.  The 

oonstitution  of  1846  provided  that  clerks  of  the 
district  court  should  be  elected  by  the  qualified 
voters  of  the  county  at  the  general  election,  and 
to  hold  their  office  for  the  term  of  two  years. 
The  first  general  election  under  the  constitu- 
tion was  held  in  August,  1846,  certain  clerks 
being  irregularly  elected  were  declared  elected 
by  the  acts  of  the  Qeneral  Assembly.  In  some 
of  the  counties  clerks  were  again  elected  at  the 
general  election  of  August,  1847.  Hddf  that  their 
successors  should  be  elected  at  the  general  elec- 
tion bf  1848.  Ilnd. 

3.  The  August  election  is  established  by  law, 
and  the  time  it  held,  should  be  judicially  taken 
notice  of.  Davis,  Pros.  Attorney,  v.  Beat,  2  Iowa, 
96. 

4.  Nature  of  board  of  canvaaserg.  A  board 
of  canvassers  of  a  county  election,  is  not  a 
board  of  such  a  nature,  that  no  other  can  per- 
form the  duty;  nor  does  the  dissolution  of  the 
board  render  it  impracticable  for  the  canvass 
to  be  made.  TJu  State  of  lotoa,  ex  rcl.  Bice  v. 
Tfie  County  Judge  of  Marshall  County,  7  Iowa, 
186. 

• 

6.  Oanvaas  made  by  county  Judge.  Where 
a  board  of  canvassers  of  a  county  election  dis- 
solves, without  making  the  canvass  as  required 
by  law,  the  act  may  still  be  done,  by  a  com- 
mand to  the  county  judge,  to  take  to  his  assist- 
ance two  proper  persons.  IHd, 

6.  Duty  of  canvassen:  ministeriaL  The 
duty  of  the  canvassers  of  an  election,  is  not 
judicial,  but  a  ministerial  act,  in  the  perform- 
ance of  which,  there  is  no  discretion  to  be  exer- 
cised. Ibid. 

7.  Power  to  Judge  of  ▼alidlty  of  returns. 
A  board  of  canvassers  of  an  election  possesses 
no  power  or  authority  to  judge  of  the  validity 
of  returns,  or  of  votes.  (The  People  v.  Cook,  4 
Seld.  67  ;  S.  C,  14  Barb.  285  ;  Tlie  PeopU  v.  Van 
Slyek,  4  Cow.  297 ;  Ex  parte  Heath,  3  Hill,  42 ; 
Bacon  v.  York  County  Commissioners,  26  Maine, 
491;  Brower  v.  O'Brien,  2  Carter,  423;  The 
People  V.  Kilduff,  15  HI.  392 ;  Mayo  v.  Freeland, 
10  Mo.  629.)  Ibid. 

8. The  canvassers  are  only  to  receive  the 

returns,  and  to  count  them,  leaving  all  questions 
as  to  their  validity  or  sufficiency,  to  another 
tribunal.  Ibid. 

9.  no  power  to  rf^ect  returns.    Where 

a  board  of  canvassers  of  a  county  election,  re- 


jected the  returns  from  three  townships,  because 
they  did  not  show  that  the  election  officers  were 
sworn.  Held,  that  the  board  possessed  no  such 
power.  Ibid, 

10.  Where  the  returns  of  an  election  did  not 
show  that  the  elective  officers  were  duly  sworn, 
the  canvassers  could  not  for  this  reason,  reject 
them.  Ibid. 

11. not  a  legal oanvass.    Where  aboard 

of  canvassers  have  rejected  returns  of  an  elec- 
tion, which  they  should  have  counted,  no  legal 
canvass  has  been  made.  Ibid. 

12.  The  duty  of  a  board  of  canvassers  of  an 
election  is  mainly  ministerial,  although  some- 
times, and  on  some  points,  it  becomes  judicial, 
or  at  least  discretionary.  The  State  of  lotoa  ex 
rel.  Byers  v.  Bailey,  County  Judge  et  al.,7  Iowa, 
390. 

13.  Qeneral  rules  as  to  rqieoting  returns.  It  is 
not  within  the  discretion  of  a  board  of  canvassers 
of  an  election,  to  receive  or  reject  the  returns.  If 
they  may  be  known  as  returns,  it  is  their  duty 
to  receive  them,  and  count  the  votes.  To  decide 
what  votes  or  returns  shall  be  rejected  and  not 
counted,  belongs  solely  to  that  tribunal  which 
is  empowered  to  determine  ultimately  upon  a 
contested  election.  Ibid. 

14.  It  is  the  duty  ot  a  board  of  canvassers 
of  an  election,  to  count  all  that  are  known  as  re- 
turns; and  where  they  have  not  counted  all, 
but  have  rejected  a  part  of  the  returns,  which 
they  had  no  authority  to  do,  and  declared  a 
result,  which  is  not  the  true  one,  they  have  not 
legally  performed  their  duty,  and  may  be  com- 
manded to  de  that  which  has  not  been  legally 
performed.  Ibid. 

16.  A  board  of  canvassers  enacted  by  law 
to  canvass  the  votes  cast  at  an  election  upon 
a  proposition  to  re-locate  a  county  seat,  have 
no  power  to  reject  returns  or  votes,  because 
of  irregularities.  The  sufficiency  of  mere 
irregularities  to  vitiate  a  vote  or  return,  can 
be  determined  only  by  the  tribunal  created 
for  the  ultimate  trial  of  contested  elections. 
The  StcUe  of  Iowa  ex  rel.  Bice  v.  The  County 
Judge  of  Marshall  County,  7  Iowa,  198. 

16.  Confused  returns.  Where  the  returns 
of  an  election  are  so  uncertain  in  their  form  or 
nature,  that  they  cannot  be  known  as  such, 
or  where  the  statement  of  the  number  of  votes 
received  by  any  person  or  object,  is  so  con- 
fused  or  indefinite,  that  it  cannot    be  ascer- 
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tained  witli  clearness ;  the  whole  returns  or  the 
vote  on  the  one  subject  on  which  they  are  un- 
certain, may  he  rejected  by  the  board  of  can- 
vassers ;  but  if  they  may  be  known  as  returns, 
they  are  not  to  be  rejected  on  a  question  of  suffi- 
ciency. Ibid. ;  The  State  ex  rel.  Byers  v.  Bailey^ 
County  Judge,  supra. 

17.  NoticoB  of  election.  An  act  of  incorpora- 
tion required  the  trustees  of  the  township  in 
which  the  city  was  situated  "  to  cause  a  vote  to 
be  taken  on  the  acceptance  "  thereof  "  in  the 
manner  in  which  township  elections  are  now 
called  and  holden."  Held,  that  the  act  contem- 
plated that  the  trustees  should  direct  and  fix  the 
manner  of  calling  and  holding  said  election, 
and  that  a  notice  given  on  the  morning  of  the 
day  on  which  the  election  was  held,  was  not 
legal  notice.  TJie  State  of  Iowa  ex  rel.  Lewis  v. 
Young,  4  Iowa,  561. 

18.  An  election  will  not  be  invalidated  by 

the  omission  of  some  duty  by  an  officer  charged 
with  giving  notice  thereof,  when  audi  election 
has  been  duly  ordered  and  held.  Dishony. 
Smith,  County  Judge,  10  Iowa,  212. 

19.  Retunifl.  In  determining  the  validity  of 
election  returns,  the  recitals  of  the  returns  and 
of  the  certificates  of  the  judges  and  clerks 
appended  thereto  will  be  considered  together. 
Ibid. 

20.  The  board  of  county  canvassers  cannot  re- 
ject an  election  return  of  a  township  because  of 
extrinsic  circumstances  connected  with  its  execu- 
tion, and  thereby  declare  a  result  which  will  de- 
feat the  manifest  intent  of  the  people.  State 
V.  Cavers,  22  Iowa,  343. 

21.  Sufficiency  of  returns.  A  board  of  can- 
vassers cannot  adjudicate  upon  the  sufficiency 
of  election  returns,  but  a  court  of  justice  may 
and  will  go  behind  the  returns,  and  determine 
the  regularity  of  the  election  and  of  the  manner 
in  which  it  was  conducted.  Ibid, 

22.  Board  of  Bupervison  may  declare  result 
of  county  seat  election  at  special  meeting. 
The  board  of  supervisors  may  properly  declare 
the  result  of  an  election,  for  the  relocation  of  a 
county  seat  at  a  special  meeting  called  for  the 
purpose  of  canvassing  the  votes ;  and  the  books, 
papers  and  records  of  the  several  county  offices 
should  be  removed  to  the  place  declared  to  be 
the  county  seat,  as  soon  thereafter  as  practicable. 
A  nugatory  order  made  by  the  board  at  such  a 
meeting,  ordering  the  removal  within  a  fixed 
time  cannot  have  the  eifect  to  render  their  pro- 


ceedings invalid.  Cole  v.  The  Board  of  Super- 
visors of  Jackson  County,  11  Iowa,  552. 

23.  How  residence  in  a  township  is  gained. 

To  gain  a  residence  in  a  township,  within  the 
meaning  of  our  election  laws,  the  elector  must 
have  the  intention  bojia  fide  of  making  it  his 
home.  Remaining  within  the  township  with 
the  purpose  of  leaving  as  soon  as  some  tempo- 
rary object  is  accomplished,  does  not  establish 
a  residence.  The  State  of  Iowa  v.  Minniek,  15 
Iowa,  123. 

24.  As  to  the  qualification  of  electors,  see, 
further,  Morrison  v.  Springer,  15  Iowa,  804; 
StcUe  V.  Groome,  10  Iowa,  308. 

26.  LegiBlature  may  prescribe  qualifications 
of  electors  and  time,  place  and  manner  of  voting. 
The  constitution,  as  applied  to  the  legislative  de- 
partment of  the  government,  is  a  restriction,  and 
not  a  grant  of  power ;  and  it  is  competent  for 
the  legislature  to  prescribe  the  qualifications  of 
electors,  and  the  time,  place  and  manner  of 
exercising  the  elective  franchise,  when  not  ex- 
pressly prohibited  from  so  doing,  or  where  the 
prohibition  is  not  implied  from  some  express 
provision  of  the  constitution.  Harrison  v. 
Springer;  The  State  of  Iowa  ex  rel.  Wilson  v. 
Burt;  Tlie  State  of  I(ma  ex  rel.  O'NeiU  v.  Wat- 
son, 15  Iowa,  304. 

26. article  construed.    Section  1  article  2 

of  the  constitution  of  1 857  defines  only  the  quali  fi- 
cations  of  an  elector,  and  does  not  prescribe  the 
place  of  exercising  the  elective  franchise  as  a 
test  of  qualification.  The  power  to  fix  the  place 
and  manner  of  its  exercise  is  left  with  the  legis- 
lature. Ibid. 


27. 


electors  in  military  service.     The 


provisions  of  an  act  approved  September  11, 
1862,  entitled  "An  act  to  amend  title  4  of  the 
Revision  of  1800,  so  as  to  enable  the  qualified 
electors  of  the  State  in  the  military  service  to 
vote  at  certain  elections,  are  not  inconsistent  with 
section  1,  article  2,  of  the  constitution  of  1857, 
for  the  reason  that  they  permit  such  electors 
to  cast  their  votes  at  polls  opened  and  conducted 
beyond  the  limits  of  the  county  and  the  State 
of  which  they  claim  to  be  residents."  Ibid. 

28.  Contest  of  municipal  elections.  It  is 
competent  for  a  city  council,  acting  under  a 
charter  making  them  the  j  udges  of  the  election 
returns,  and  qualification  of  their  own  members, 
to  provide  by  ordinance  for  contesting  the  elec- 
tion of  city  officers,  and  to  make  the  council  the 
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tribunal  for  the  trial  of  the  same.    Ex  parte 
Strahl,  16  Iowa,  869. 

29.  Contested  mayoralty  election.  An  ordi- 
nance conferring  npon  the  city  council  jurisdic- 
tion to  try  and  determine  a  contested  election 
for  mayor,  is  not  inconsistent  with  chapter  51 
of  the  Revision  of  1860.  Ibid, 

30.  Remedy  to  be  pursuedi  The  charter 
of  a  municipal  corporation  provided  that  the 
council  thereof  should  be  "the  judge  of  the 
election  and  qualification  of  its  own  mem- 
bers," but  no  ordinance  was  ever  adopted  defin- 
ing the  method  by  which  the  election  of  such 
officers  should  be  contested.  Heldy  that  a  claim- 
ant was  not  precluded  from  having  his  right 
to  such  an  office  determined  upon  information 
in  the  method  prescribed  by  chapter  151,  Re- 
vision of  1860.  The  State  ex  rel,  v.  Funek,  17 
Iowa,  865. 

31.  Quere:  Jurisdiction.  If  such  ordinance 
had  been  enacted,  would  the  courts  have  juris- 
diction under  said  chapter?  Does  the  provision 
in  the  charter  relate  alone  to  the  canvassing  of 
votes  and  a  declaration  of  the  result  thereof  ?  Ibid. 

32.  Where  the  mode  of  procedure  prescribed 
for  contesting  elections,  is  exclusive,  or  whether 
an  information  may  be  filed  under  chapter  151  of 
the  Revision.    Quere.  Ibid. 

33.  Verdict  and  Judgment  Where  an  in- 
formation under  chapter  151  of  the  Revision  of 
1860,  clearly  stated  the  ground  of  the  relator's 
claim  to  an  office,  the  issue  joined  therein  in- 
volved his  right  thereto,  and  the  court  instructed 
the  jury  that  if  they  found,  from  the  evidence, 
that  a  majority  of  the  votes  cast  at  said  election 
were  cast  for  the  claimant,  their  verdict  would 
be :  **  We,  the  jury,  find  the  defendant  guilty  of 
unlawfully  holding  and  exercising  the  office," 
etc. ;  and  that  if  they  found,  from  the  evidence, 
that  the  defendant  received  a  majority  of  the 
legal  votes  cast,  the  form  of  their  verdict  might 
be:  "We,  the  jury,  find  the  defendant  not 
guilty."  Heldf  that  a  verdict  in  the  first  form 
warranted  a  judgment  ousting  the  defendant 
from  the  office,  and  placing  the  claimant  in  pos- 
session of  the  same,  with  the  books,  papers  and 
property  thereunto  belonging.  Ibid. 

See  County  ;  Mandamus  ;  Quo  Warranto  ; 
Ok  PICK  and  Officer. 


See  Criminal  Law. 


See  Dower  ;  Landlord  and  Tenant. 


EMINIINT  DOMAIN. 

See  Ad  Quod  Damnum;  Constitutional 
Law;  Ferries;  Highways;  Municipal  Cor- 
porations; Railroads. 


BNTIOINa. 

See  Criminal  Law. 


EQUi'i'y. 


I.  Generally. 
II.  Jurisdiction  Generally. 

III.  Specific  Performance. 

IV.  Special  Heads  of  Equity  Jurisdiction. 

a.  Cancellation  of  instruments. 

b.  Creditor's  bill, 

c.  Bnfore&ment  of  contracts. 

d.  Marshalling  of  assets. 

e.  Rescission  of  contracts. 

f.  Reformation  of  contracts, 
ff.  Relief  against  judgments. 


See  Coroner. 
53 


I.  Generally. 

1.  Where  equity  will  relieve.  A  court  of 
equity  will  relieve,  where  by  the  practices  and 
mismanagement  of  the  plaintiff,  the  defendant 
has  been  induced  to  suffer  default  in  an  action 
at  law.    Porter  dk  Brazelton  v.  Moffett,  Mor.  108. 

2.  Failure  to  auert  defense  at  law.  Where 
a  defendant,  in  a  suit  at  law,  neglects  to  plead 
his  legal  defense  in  bar  to  the  action,  he  cannot 
make  the  substance  of  such  defense  a  ground 
for  the  interposition  of  the  chancery  court,  to 
enjoin  the  collection  of  money  on  said  judgment. 
Miller  &  FaiUkiier  v.  McGuire,  Mor.  150. 

3.  Negligence:  pre-emption.  Where  a  part- 
ner in  the  right  to  pre-empt  a  lot  neglects  or 
refuses  to  join  his  copartner  in  presenting  their 
claims  to  the  proper  board  for  allowance,  his 
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heirs  cannot  after  his  death  come  into  a  court  of 
equity  and  claim  as  against  the  survivor  a 
division  of  the  lot  which  he  has  secured  to  him- 
self.   Farher  v.  Levi,  Mor.  372. 

4.  Failure  to  plead  pa3rment.  A  defendant 
who  neglects  to  set  up  part  payment  as  a  de- 
fense, cannot  afterward  make  the  moneys  so 
paid  the  ground  of  another  action,  unless  he 
has  been  prevented  from  making  such  defense 
by  accident,  surprise,  mistake  or  fraud.  Doyk 
V.  BeiUy,  18  Iowa,  108. 

6.  Oeneral  Rules.  In  the  absence  of  fraud, 
accident  or  mistake,  a  party  cannot  re-litigate  in 
equity  a  matter  which  he  could  have  success- 
fully set  up  in  the  law  action.  Dalter  v.  Lavs 
&  Ouye,  18  Iowa,  538  ;  D&yl  v.  Reilly,  mpra, 

6.  But  where  from  any  defect  in  the  common 
law,  want  of  foresight  in  the  parties,  or  other 
mistake  or  accident,  there  would  be  a  failure  of 
justice,  it  is  the  duty  of  a  court  of  equity  to 
interfere  and  supply  the  defect,  or  furnish  the 
remedy.  Preston  et  al.  v.  Daniels  et  al.,  2  G.  Gr. 
586. 

7.  Mistake  of  law.  Equity  will  not  grant 
relief  on  the  ground  of  mistake,  arising  from 
ignorance  of  the  law.  Pier  son  v.  Armstrong,  1 
Iowa,  282. 

8.  But  equity  will  relieve  against  a  mistake 
of  law  in  some  cases  ;  as,  where,  by  a  joint  mis- 
take of  the  insurance  agent  and  the  insured,  tlie 
interest  of  the  latter  in  the  insured  property 
is  misdescribed.  Longhurst  v.  Ths  Star  Insur- 
ance  Company,  19  Iowa,  364.  Courts  of  equity 
frequently  relieve  against  innocent  mistakes, 
unmixed  with  any  fault  of  applicant.  Butclier 
<fc  Cox  V.  Buchanan,  17  Iowa,  81. 

9.  Redemption :  suit  to  quiet  title.  In  a  chan- 
cery suit  to  quiet  title  the  complainant,  at  the 
time  of  the  commencement  of  the  suit,  had  ac- 
quired the  legal  title  to  the  premises,  and  held 
also  the  right  to  redeem  from  a  sherifiTs  sale, 
the  time  of  redemption  not  having  expired  at 
the  institution  of  the  suit,  and  the  suit  being 
brought  to  adjust  the  equities  between  the 
parties  as  they  stood  at  the  time  of  the  com- 
mencement of  the  suit,  the  court  felt  itself  justi- 
fied in  giving  to  the  complainant  the  right  to 
redeem  from  the  sheriff's  sale,  on  paying  the 
amount  for  which  tlie  premises  were  sold,  with 
the  interest  allowed  by  law  in  such  cases,  up  to 
the  date  of  the  decree,  and  all  costs.  Wicker- 
sham  V.  Reeves  &  Miller,  1  Iowa,  418. 


la  When  relief  will  not  be  granted.  When 
the  plaintiff  in  an  equitable  proceeding  admits 
upon  the  record  that  he  never  authorized  the 
commencement  of  the  suit,  and  manifests  no 
wish  that  his  right  shall  be  protected  by  the 
court,  the  court  will  refuse  the  relief  prayed, 
though  upon  the  evidence  he  may  be  entitled  to 
such  relief.  Dussaume  et  al.  v.  Burnett  et  al., 
5  Iowa,  95. 

11.  He  who  seeks  equity  must  do  equity. 
He  who  seeks  the  interposition  of  a  court  of 
equity  must  show  that  he  is  ready  to  do  equity. 
Ibid. 

12.  Oonflioting  liena.  Equity  will  interfere 
to  prevent  the  enforcement  of  a  lien  when  a 
question  exists  as  to  its  priority  over  other 
liens  upon  the  same  property.  Grey  et  al.  v. 
Hudson  et  al.,  5  Iowa,  554. 

13.  Remedy  in  equity  in  certain  cases  dis- 
cussed.   Harris  v.  Rutledge,  19  Iowa,  888. 

14.  It  ia  competent  for  owner  in  possesdon 
to  quiet  title.  It  is  competent  for  the  owner  in 
possession  of  real  estate  to  ask  a  court  of  equity 
to  quiet  his  title  by  removing  a  cloud  cast 
thereon.    Standish  v.  Dow  et  al.,  21  Iowa.  863. 

16.  Re-imburaement  of  tazes^  It  is  no  viola- 
tion of  equitable  principles  to  order  the  re-im- 
bursement  of  money  paid  in  the  acquisition  of 
a  tax  title  which  is  held  invalid  because  acquired 
under  such  circumstances  of  fraud  or  unfair 
dealings  as  that  a  court  of  equity  would  not 
sustain  it.    Himt  v.  Boioland,  28  Iowa,  84D. 

II.  Jurisdiction  Generally. 

16.  Remedy  at  law.  B.  contracted  to  sell 
land  to  N.,  and  bound  himself  to  convey  the 
title  upon  the  payment  of  the  purchase-money 
as  the  respective  installments  become  due  ;  and 
in  case  of  a  failure  to  pay  any  installment  when 
due,  he  reserved  the  power  to  ratify  or  revoke 
the  contract  at  pleasure.  N.  entered  upon  and 
improved  the  land,  and  paid  a  part  of  the  pur- 
chase-money, but  failing  to  pay  the  balance  at 
the  time  stipulated,  B.  rescinded  the  contract, 
and  conveyed  the  land  to  another.  N.  filed  a 
bill  in  equity  to  recover  the  consideration  money 
and  compensation  for  the  improvements,  with- 
out alleging  insolvency  in  B.  or  fraud  in  the 
transaction.  Held,  that  the  bill  did  not  confer 
equity  jurisdiction,  as  it  sought  compensation 
and  damages  without  asking  for  other  relief; 
also  held,  as  the  facts  involved  showed  N.  to 
have  an  adequate  remedy  at  law,  a  bill  in  equitv 
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would  not  lie,  and  that  the  demurrer  was  prop- 
erly sustained.    NoUon  v.  Barrett,  1  G.  Gr.  802. 

17.  If  it  appears  by  bill  in  equity  that  the 
complaints  has  a  plain  and  adequate  remedy  at 
law,  it  is  good  ground  for  demurrer.  Preston 
et  al.  v.  Daniels  et  al.,2  G.  Gr.  586. 

18.  Where  funds  collected  by  a  sheriff  on  a 
fi.  fa.  were  demanded  by  D.  and  N.,  and  also 
by  P.  and  H. ,  and  each  party  showed  an  equal 
right  to  them,  it  was  held,  that  D.  and  N.  had 
not  a  plain  and  adequate  remedy  at  law.  and 
that  they  might  proceed  in  equity.  Ibid. 

19.  The  fact  that  the  complaint  would,  upon 
the  happening  of  a  contingency  have  a  plain 
and  adequate  remedy  at  law,  does  not  preclude 
equity  jurisdiction.  Ibid. 

20.  In  matters  of  fraud.  As  a  general  rule, 
courts  of  law  and  chancery  have  concurrent 
jurisdiction  in  matters  of  fraud.  Still,  in  many 
cases,  chancery  will  afford  relief  against  fraud, 
which  cannot  be  remedied  at  law.  Arnold  v. 
Grimes,  2  G.  Gr.,  77. 

21.  If,  in  a  compromise  partition,  the  peti- 
tioners or  their  attorney  act  fraudulently,  by 
misrepresentation  or  concealment,  the  party 
injured  is  entitled  to  relief  in  equity.  DeLouis 
et  al.  V.  Meek  et  al.,  2  G.  Gr.  55. 

22. official   fraud.     Equity  will  afford 

relief  to  those  who  are  indirectly  injured  by 
official  fraud  or  misconduct,  as  well  as  those 
who  are  directly  injured  by  such  fraud.  Austin 
&  Spieer  v.  Calpeeter  etal.,2Q.Qr.  131. 

23.  Bill  of  discoTery.  A  bill  of  discovery 
is  subject  to  equitable  jurisdiction  only,  and 
cannot  come  up  for  correction  of  errror  at  law. 
MeDaniel  v.  Plumbs,  3  G.  Gr.  881. 

24.  Where  the  evidence  sought  by  a  bill  of 
discovery  is  available  in  an  action  at  law,  court 
of  equity  will  not  entertain  the  bill.  Hunt  v. 
Duteliess  Caunty  Bank,  Mor.  291. 

26.  A  petition  in  equity  to  recover  on  a  lost 
note  or  other  written  instrument,  is  maintainable 
on  the  ground  that  complainant  seeks  to  obtain 
a  discovery  from  the  respondent,  as  to  the  instru- 
ment lost  or  destroyed,  and  also  relief  consequent 
upon  the  discovery.  Temple  v.  Oove  et  al.,  8 
Iowa,  511. 

26.  Where  the  instrument  is  not  lost,  or 
where  the  complainant  has  other  sufficient  evi- 
dence to  establish  its  contents,  his  proper  remedy 
IB  at  law.  Ibid. 


27.  Action  to  qtdet  title.  A  bill  quia  timet 
must  show  that  the  complainant  has  no  adequate 
remedy  at  law.  Fejemary  v.  Langer,  9  Iowa, 
159. 

28.  When  want  of  JnriBdiction  ia  disclosed 
on  face  of  bilL  When  a  bill  discloses  a  remedy 
for  complainant,  under  the  statutory  actions  of 
right,  or  of  ejectment,  and  fails  to  show  that 
the  title  could  not  be  settled  at  law,  so  as  to 
ivevent  a  multiplicity  of  suits,  it  may  be  dis- 
missed.   Harrington  v.  Cubhage,  8  G.  Gr.  307. 

29.  A  contract  in  relation  to  land  claims, 
which  stipulated  a  penalty  of  fifty  dollars  to  be 
paid  as  damages  by  the  party  failing  to  perform, 
should  be  enforced  at  law,  and  not  in  equity. 
Rynear  v.  NeUin,  8  G.  Gr.  310. 

30.  When  a  party  has  a  plain  and  adequate 
remedy  at  law,  he  cannot  resort  to  chancery. 
PiggoU  v.  Addicks,  3  G.  Gr.  427;  Claussen  v. 
LaFranz,  4  Ibid.  224 ;  Richmond  v.  Dubuque  dh 
Pacific  B.  B.  Co.,  33  Iowa,  422. 

31.  Multiplicity  of  suits.  While  a  court  of 
equity  will  sometimes  take  jurisdiction  of  a 
cause  in  order  to  avoid  a  multiplicity  of  suits, 
yet,  this  ground  for  the  exercise  of  chancery 
powers  is  not  of  such  controlling  nature  as  to 
require  the  jurisdiction  to  be  assumed  in  disre- 
gard of  other  equitable  principles.  Bichmond 
V.  Dttbuque  &  Pacific  B.  B.  Co.,  supra 

32.  A  party  not  directly  affected  by  the  decree 
may  sometimes  be  made  a  defendant  in  equity, 
for  the  purpose  of  avoiding  a  multiplicity  of 
suits.     Camp  v.  McOiUicuddy,  10  Iowa,  200. 

33.  Rescission  of  oontract.  Where  a  petition 
prays  for  the  rescission  of  a  contract,  but  the 
gravamen  of  the  petition  is  the  failure  of  the 
defendant  to  pay  for  land,  as  stipulated  in  the 
contract ;  and  where  the  petition  avers  neither 
fraud  in  the  contract,  nor  the  insolvency  of  the 
purchaser,  so  as  to  give  the  court  jurisdiction  in 
chancery,  it  should  be  dismissed  for  want  of 
equity.    Brainard  v.  Holsaple,  4  G.  Gr.  485. 

34.  Qeneral  rule.  Where  a  petition  shows  a 
case  in  which  a  perfect  remedy  would  be 
afforded  by  a  court  of  law,  it  cannot  claim  that 
relief  which  can  only  be  awarded  by  a  court  of 
equity.  Ibid. 

36.  Jurisdiction  once  acquired  extends  to 
all  purposes.  A  court  of  equity  having  acquired 
jurisdiction  over  the  subject-matter  for  one  pur- 
pose, may  be  invested  with  jurisdiction  for 
other  purposes,  even  when  they  pertain  in  part 
to  courts  of  law,  so  as  to  secure  complete  equity 
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and  j  ustice  between  the  parties.  F^ranklia  Ins, 
Co.  V.  McCrea  et  al.,  4  G.  Gr.  229 ;  Stucker  v. 
Toder,  38  Iowa,  177. 

36.  The  difltmotion  between  law  and  equity 
Juzisprudence  is  recognized  by  the  constitution 
and  is  not  abolished  by  the  Code  of  1851.  Ibid. 

37.  Bill  blaiming  title.  Where  a  bill  in  chan- 
cery claiming  title  to,  and  the  possession  of,  real 
estate,  alleges  no  equitable  circumstance  as  a 
ground  of  relief,  it  is  doubtful  whether  the 
cause  of  action  is  a  subject  of  chancery  jurisdic- 
tion.   Campbell  v.  Ayres,  1  Iowa,  257. 

38.  In  oontraots  respecting  real  property, 
courts  of  equity  are  in  the  habit  of  interposing 
to  grant  relief  to  a  far  greater  extent  than  in 
cases  respecting  personal  property,  and  while  in 
cases  respecting  chattels,  this  jurisdiction  is 
limited  to  special  circumstances,  in  cases  of  land 
contracts  it  is  universally  maintained.  Taung 
V.  Daniels,  2  Iowa,  126. 

39.  The  ezercise  of  jurisdiction  by  a  court 
of  chancery  in  cases  of  grants  or  devises  to 
charity  is  not  dependent  upon  the  statute  of 
43  Elizabeth,  commonly  known  as  the  statute 
of  charitable  uses.  That  statute  did  not  create 
the  law  but  regulated  the  jurisdiction  which 
before  that  time  was  inherent  in  the  courts 
over  such  subjects.  Miller  v.  Chittenden,  2 
Iowa,  815. 

40.  Waiver  of  ol:t|ection  to  Jurisdiction. 
Where,  in  an  action  for  the  partition  of  real 
estate  the  plaintiff  makes  certain  parties  de- 
fendants, sets  out  their  alleged  claim  to  the 
land,  which  is  the  subject  of  the  action,  averring 
it  is  a  cloud  upon  his  title,  and  prays  for  its 
removal ;  and  the  defendants  in  their  answer  set 
up  their  title  and  call  upon  plaintiff  as  well 
as  other  persons  whom  they  make  defendants  to 
answer,  as  to  a  cross-bill,  and  the  parties  with- 
out objection  so  answer,  and  all  of  the  parties 
afterward  enter  into  an  agreement  that  the 
case  shall  be  in  all  respects  as  a  proceeding  in 
chancery,  it  cannot  be  urged  in  the  supreme 
court  for  the  first  time,  that  the  equitable  rights 
of  the  parties  to  the  land  cannot  be  adjudicated 
in  such  action.  Miller  v.  Chittenden  et  at.,  2 
Iowa,  315. 

41.  Rule  where  party  has  concurrent 
remedies.  The  rule  that  where  a  party  has  con- 
current remedies,  he  cannot,  by  a  change  of 
forum  extend  his  right  to  commence  his  action, 
applies  only  where  the  party  seeks  in  equity,  by 
reason  of    some  peculiar  circumstances,  to  ob- 


tain or  recover  that  which  might  be  recovered 
at  law.     Wright  et  al.  v.  Leclaire,  8  Iowa,  221. 

42.  No  Jurisdiction  to  give  efEsct  to  gifts. 
Our  courts  of  chancery  have  no  other  than  judi- 
cial power,  and  consequently  have  no  jurisdic- 
tion to  give  effect  to  gifts  and  devises,  in  those 
cmses  in  which  no  particular  object  is  designated, 
and  no  trustee  named,  or  person  appointed  to 
select  the  object,  and  which  is  administered  by 
the  chancellor  of  England  under  the  preroga- 
tive power,  and  by  virtue  of  an  appointment  of 
the  crown,  as  parens  patrice,  Lepage  et  al.  v. 
McNamara,  5  Iowa,  124. 

43.  Dower :  concurrent  Jurisdiction.  Courts 
of  equity  exercise  a  general  concurrent  juris- 
diction with  courts  of  law,  in  the  assignment 
of  dower,  in  all  cases.  PJuires  v.  Walters,  6 
Iowa,  106. 

44.  Where  a  party  files  a  bUl  in  equity  to 
perfect  title  to  real  estate,  and  makes  out  a  case 
which  shows  that  his  remedy  is  at  law,  the  dis- 
trict court  possesses  no  jurisdiction,  under  the 
sixth  section  of  the  fifth  article  of  the  constitu- 
tion, to  render  such  a  judgment  at  law,  in  his 
favor,  as  he  shows  himself  entitled  to.  Bcberts 
V.  Taliaferro  et  al.,  7  Iowa,  110. 

46.  Bill  in  equity,  to  quiet  title  to  real  estate, 
to  restrain  from  the  commission  of  waste,  to  cor- 
rect a  mistake  in  a  deed,  and  for  damages  for 
trespass  committed  on  the  land.  The  bill 
alleged  that  I.  purchased  the  land  of  the  United 
States,  and  conveyed  to  one  H. ;  that  H.  was 
indebted  to  complainant,  for  which  he  was  sued 
by  attachment,  which  was  levied  on  the  land  ; 
that  H.  was  not  personally  served,  but  that  pub- 
lication of  the  pendency  of  the  action  was  made 
as  required  by  law ;  that  judgment  was  ren- 
dered in  favor  of  the  complainant,  upon  which 
an  execution  was  issued,  which  was  levied  upon 
the  land,  and  the  same  sold  to  complainant ;  that 
after  the  levy  of  the  attachment,  H.  sold  to  T., 
who  also  procured  a  quit-claim  deed  from  I. ;  and 
that  in  the  deed  from  I.  to  H.  there  is  a  mistake, 
or  omission,  in  the  description  of  the  land.  On 
the  hearing,  the  complainant  dismissed  his 
claim  for  damages,  and  a  decree  was  rendered, 
quieting  his  title,  and  vesting  the  same  in  com- 
plainant. Held,  1.  That  if  the  proceedings  under 
the  attachment  against  H.  were  sufiicient  to  pass 
the  title  of  the  land  to  complainant,  against  the 
subsequent  deed  from  H.  to  T.,  then  complain- 
ants title  was  good  at  law,  and  he  did  not 
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require  the  aid  of  a  court  of  equity  ;  2.  That,  if 

• 

the  attachment  proceedings  were  not  sufficient 
to  vest  the  title  in  complainant,  then  he  was  in 
no  better  position  by  appealing  to  chancery,  for 
he  did  not  iuToke  the  aid  of  that  court,  to  correct 
the  proceedings,  or  supply  any  defect  in  his  title, 
so  far  as  it  depended  upon  the  attachment 
judgment  and  execution  against  H.;  8.  That  the 
bill  could  be  sustained  so  far  as  to  correct  the 
mistake  or  omission  in  the  deed  from  I.  to  H. 
IHd. 

46.  Adequate  remedy  at  law.  That  u  party 
plaintiff  in  an  equitable  proceeding  has  an  ade- 
quate remedy  at  law,  is  no  ground,  under  section 
2013,  of  the  llevision  (§  2614.  Code  of  1873),  for 
abating  or  dismissing  the  action,  especially  in 
an  appellate  court,  where  no  such  claim  was 
made  at  any  stage  of  the  proceeding  in  the  court 
below.    Savery  v.  Broujning,  18  Iowa,  246. 

47.  Juriadiction  in  oaae  involviiig  discharge 
of  trust  A  court  of  equity  having  acquired  jur- 
isdiction of  a  cause  involving  the  discharge  of  a 
trust  by  an  agent,  it  will  allow  all  matters  re- 
lating to  the  account  and  the  transactions  of  the 
agent  to  be  adjudicated  in  the  same  suit.  Clark 
v.  Lee  et  cU.,  21  Iowa,  274. 

48. in  matters  of  account.    While  courts 

of  equity  have  a  general  jurisdiction  where  there 
are  mutual  accounts,  and  also  where  the  accounts 
are  all  on  one  side,  but  a  discovery  is  sought, 
they  have  not  jurisdiction  where  no  such  remedy 
is  sought  and  the  accounts  are  all  on  one  side, 
or  there  is  a  single  matter  on  one  side  and  a 
mere  set-off  on  the  other.  McMartin  v.  Bingham, 
27  Iowa,  234. 

49. over  corporations.    While  a  court  of 

equity  will,  in  a  proper  case,  afford  stockholders 
in  a  corporation  relief  from  the  malfeasance  of 
those  intrusted  with  its  management,  by  enjoin- 
ing a  continuance  of  the  misconduct  complained 
of,  it  will  not,  in  such  case,  exercise  jurisdiction, 
as  over  a  partnership,  to  wind  up  the  affairs  of 
the  corporation  and  distribute  its  assets.  French 
et  al.  V.  Gifford  et  cU,,  30  Iowa,  148. 

60.  Advancement  of  purchase-money.  While 
a  person  who  loaned  or  advanced  to  the  pur 
chaser  of  certain  lands,  a  part  of  the  purchase- 
money  may  have  no  lien  upon  the  land  for  the 
repayment  of  the  sum  advanced  which  he  can 
enforce  ;  yet,  if,  while  claimiug  a  right  of  repay- 
ment out  of  a  particular  fund  arising  from  a 
resale  of  the  land,  he,  together  with  such  fund, 


is  brought  by  the  opposite  party  into  a  court  of 
equity,  it  will  assume  jurisdiction  over  the 
parties  and  the  fund,  and,  if  necessary  to  effectu- 
ate complete  justice  between  the  parties,  order 
the  repayment  of  the  sum  loaned  or  advanced 
out  of  the  fund  thus  within  the  jurisdiction  of 
the  court.    Stueker  v.  Toder  et  al.,  83  Iowa,  177. 

III.  Specific  Performance. 

61.  Of  contracts  generally.  Equity  will  not 
take  cognizance  of  a  cause  for  the  purpose  of 
enforcing  the  specific  performance  of  a  contract, 
unless  something  more  is  to  be  effected  thereby 
than  the  mere  payment  of  money  or  something 
resulting  therein.  Richmond  v.  Dybuque  A 
Sioux  City  R.  R,  Co.,  23  Iowa,  422. 

52.  If    the  courts  of  law  can    render 

adequate  relief  by  awarding  damages  for  the 
breach  of  the  contract,  which  will  fully  compen- 
sate the  plaintiff  for  his  injury,  equity  will  not 
interfere  or  exercise  jurisdiction.  To  authorize 
the  jurisdiction,  it  must  appear  that  an  award 
of  damages  would  fail  to  compensate  the  plain- 
tiff. Ibid. 

63. It  seems  that,  if  it  were  made  to  ap- 
pear that  under  the  rules  prevailing  in  the  law 
courts,  the  amount  of  damages  could  not  ha 
accurately  ascertained,  equity  might  on  that 
ground  take  jurisdiction  ;  but  not  so  when  the 
difficulty  of  proving  and  ascertaining  the  amount 
would  be  as  gre^X  in  chancery  as  at  law.  Ibid. 

64- So,  too,  equity  will  not  grant  specific 

performance  of  a  contract  in  a  case  where  such 
performance  would  compel  the  defendant  to 
pursue  a  course  that  would  result  in  subjecting 
him  and  the  public  also  to  delays,  inconvenience 
and  loss.  The  plaintiff  will  be  left  to  his  re- 
covery of  damages  in  an  action  at  law.  Rnd. 

66.  Mutual  covenants.  Nor  will  equity  re- 
quire  a  defendant  to  specifically  perform  coven> 
ants  of  a  personal  character  where,  from  any 
cause,  by  a  like  proceeding  instituted  by  defend- 
ant, the  plaintiff  could  not  be  compelled  to  per- 
form his  part  of  the  covenants.  (Bromley  v. 
Jefferies  et  al.,  2  Vern.  415 ;  Moore*8  admr.,  v. 
Fitz  Randoph,  6  Leigh.  175 ;  Lawrenson  v.  But- 
ler, Schoales  &  Lefroy,  13 ;  Stokes  v.  Wedder- 
burn,  3  Kay  &  Johns,  393 ;  HUU  v.  CroUa,  2 
Phillips,  60  ;  22  Eng.  Chan.  59 ;  Baldwin  v.  The 
Sociityfor  Diff anion  of  Useful  Knoidcd^e,  9  Sim. 
393, 10  Eng.  Chan.  394 ;  Bozon  v.  Farlow,  1  Mer, 
459 ;  Co^H  tk"  v.  Tin,  1  Russ.  376  :  Johnson  et  al. 
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V.  TJie  ShreiM^ury  <&  Birmingham  Railway  Co., 
17  Jur.  1015 ;  Olive  v.  DougJierty,  3  Greene,  374  ; 
McMurtie  v.  Bennett,  Harrington's  Ch.  Rep. ; 
Hawley  v.  STieldon,  Ibid.  420  ;  Hutcheson  v.  Mo 
j^utt,  1  Ham.  (Ohio)  14 ;  Cabesn  v.  Gordon,  1 
Hill's  Ch.  51 ;  Benedict  v.  Lynch,  1  Johns.  Ch. 
870 ;  Ohio  v.  Baum,  6  Ham.  (Ohio)  383  ;  Tyson 
V.  Watts,  1  Md.  Ch.  13 ;  Bronson  v.  CahU^  4  Mc- 
Lean, 19 ;  SoiUhem  Life  Ins.  Go.  v.  Cole,  4  Fl. 
359;  Stoutenburg  v.  Tompkins,  1  Stock.  332; 
Hoens  v.  Simmonds^  1  CJal.  1 19 ;  DumU  v.  Myers, 
2  Md.  Ch.  Docis.  401 ;  Bodine  v.  Gladding,  21 
Penn.  St.  50.)  IHd. 

66.  Of  contracts  to  convey  real  estate.    An 

action  for  the  specific  performance  of  a  contract 
to  convey  real  estate  is  as  much  an  action  to  re- 
cover the  real  estate  in  controversy  as  an  action 
of  ejectment.     Wright  v.  Leclaire,  3  Iowa,  221. 

57.  Where  A,  the  complainant,  purchased  of 
the  defendant  6,  a  land  "  claim/'  for  which  he 
was  to  pay  $600,  and  did  pay  nearly  $500  down, 
and  gave  him  his  note  for  the  balance,  and  A 
being  absent  when  the  land  was  brought  into 
market,  B  borrowed  the  money  of  C,  with  which 
to  enter  the  same,  and  afterward  sold  the  land 
to  D,  an  innocent  purchaser,  without  notice, 
Iield,  that  the  title  of  D  could  not  be  disturbed 
or  a  bill  filed  by  A  for  specific  performance,  but 
that  A  was  entitled  to  a  decree  against  B  for  the 
whole  amount  of  the  purchase-money  under  the 
prayer  for  general  relief.  Cuningham  v.  Depew, 
Thorn  and  Arrington,  Mor.  463. 

68.  Facts  not  constituting  sufficient  cause. 
The  complainant,  who  seeks  a  specific  perform- 
ance of  a  contract  for  the  sale  of  real  estate, 
paid  a  part  of  the  consideration  at  the  time  of 
the  making  of  the  contract.  On  the  day  the  final 
payment  became  due,  he  went  to  the  house  of 
the  vendor  to  make  final  payment  and  receive  a 
deed.  The  Vendor  was  absent ;  he  stated  his 
business  to  a  trustee  of  the  vendor,  who  replied 
that  he  had  nothing  to  do  with  the  matter  and 
could  not  receive  the  money.  At  a  given  time 
the  parties  met,  the  vendor  tendered  a  proper 
deed  which  the  complainant  declined  to  receive, 
and  refused  to  pay  the  money.  At  the  time  of 
the  tender  and  refusal  the  vendor  had  title  to 
but  a  portion  of  the  land.  The  mother  of  the 
vendor  had  the  title  to  a  portion,  for  which  she 
tendered  a  deed,  but  demanded  $2  per  acre 
therefor  more  than  the  contract  price.  The  title 
to  another  portion   of  the   land   was   in  other 


parties.  There  were  incumbrances  upon  it,  and 
no  proposition  was  made  to  apply  the  purchase- 
money  in  the  extinguishment  of  the  incum- 
brances. The  complainant  subsequently  ten- 
dered the  money  and  demanded  a  conveyance. 
It  was  held  that  he  was  justified  in  withholding 
the  purchase-money,  and  that  he  had  committed 
no  default  by  which  his  rights  under  the  con- 
tract were  prejudiced.  Shreck  v.  Pierce,  3  Iowa, 
350. 

69.  Where  a  contract  for  the  sale  of  real 
estate  was  made  on  the  1st  day  of  May,  1851, 
and,  by  the  terms  of  the  contract,  one-half  of 
the  purchase-money  was  to  be  paid  on  or  before 
the  1st  day  of  July  ;  and  when  the  purchaser 
failed  to  make  the  payments  as  they  matured, 
but  on  the  day  after  the  last  payment  came  due, 
oflfered  to  pay  the  amount  due  on  the  contract, 
which  was  refused,  and  on  the  same  day  suit 
was  commenced  to  enforce  the  contract.  Held, 
that  the  plaintiff  had  not  been  guilty  of  such 
negligence  in  asserting  his  claim,  or  so  delayed 
in  the  performance  of,  or  offer  to  perform  his 
contract, as  not  to  be  entitled  to  relief  inequity. 
Mattheios  v.  Oilliss,  1  Iowa,  242. 

60.  Tender  of  purchase-money.  A  decree 
for  a  specific  performance  will  not  be  made  with- 
out payment  or  a  tender  of  the  purchase-money 
to  the  vendor.    Huff  v.  Jennings,  Mor.  454. 

61.  As  a  general  rule  a  party  claiming  a 
specific  performance  of  a  contract  for  the  sale 
of  real  estate,  must  show  his  full  compliance 
with  all  the  terms  of  the  contract  and  is  required 
to  both  aver  and  prove  a  demand  of  the  deed 
and  a  payment  or  tender  of  the  money  before 
suit  brought.  Vennum  v.  Babcock,  13  Iowa, 
194 ;  CoUins  v.  Vandever,  1  Ibid.  573. 

62.  The  vendee  is  not  compelled  to  tender 
money  where  the  vendor  has  refused  upon  other 
grounds  than  the  want  of  payment  to  execute 
the  conveyance,  or  where  the  administrator  of 
the  vendor  is  by  law  unable  to  execute  it  with- 
out authority  from  the  court.  In  either  case  it 
is  sufi^cient  to  bring  the  money  into  court  at  the 
time  when  the  vendee  asks  that  the  vendor  or 
his  representative  may  be  required  to  convey. 
CoUins  V.  Vandever,  1  Iowa,  673. 

63.  If  both  parties  are  willing  to  perform  the 
contract  they  apply  to  the  court  for  power  only ; 
and  neither  being  in  default,  nor  resisting,  the 
costs  are  to  be  disposed  of  equitably.  Ibid. 

64.  Tender  of  deed  for  execution.  A  parry 
seeking  to  enforce  the  specific  performance  of  a 
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contract  to  convey  a  real  estate,  is  not  required 
to  tender  a  deed  to  the  respondent  for  execution, 
before  bringing  his  suit.  The  English  rule 
does  not  prevail  in  this  State.  Taung  v.  Dan- 
iels, 3  Iowa,  126 ;  Carson  v.  Lurore,  1  CJ.  Gr.  83  : 
Powers  V.  Bridges,  Ibid.  235  ;  Barron  v.  Boston 
et  al„  3  Iowa,  76. 

65.  Where  a  title  bond  stipulated  not  only 
that  the  land  should  be  paid  for  but  also  that 
the  obligee  should  pay  the  "  costs  and  charges  " 
of  the  conveyance,  and  where  the  price  of  the 
land  had  been  paid,  such  "  costs  and  charges  " 
should  also  be  proffered  and  a  deed  demanded 
before  a  right  of  action  accrued.  WrigJU  et  aX. 
V.  LeClaire,  4  G.  Gr.  420. 

66.  When  decree  will  not  be  granted: 
parties.  Where  in  a  suit  in  equity  to  enforce 
the  specific  performance  of  a  contract  to  convey 
real  estate,  the  answer  of  the  respondent  alleged, 
and  the  witness  proved,  that  the  vendor,  before 
tJie  eommeneement  of  tJie  suit,  had  conveyed  the 
land  to  other  persons,  who  were  not  made 
parties,  or  charged  with  notice,  the  bill  was  dis- 
missed.   Ferrier  v.  Biizick,  2  Iowa,  136. 

67.  When,  on  the  hearing  in  an  action  for  the 
specific  performance  of  a  contract  to  convey  real 
estate,  it  appears  that  the  obligor  has,  since  the 
commencement  of  the  action,  convoyed  the  legal 
title  to  the  property  in  controversy  to  a  third 
person,  the  court  will  not  decree  a  conveyance 
before  the  grantee  is  brought  into  court  as  a 
party.    Casady  v.  ScaUen,  15  Iowa,  98. 

68.  When  equity  will  not  impart  force  to 
defective  con'^act  A  court  of  equity  will  not 
impart  force  and  vitality  to  a  defective  contract 
for  the  sale  of  land,  when,  by  so  doing,  other 
persons  having  a  prior  equity  in  the  land  would 
be  injuriously  affected.  Lucas  v.  Barrett,  1  G. 
Gr.  510. 

69.  Voluntary  conveyance.  Where  S.  agreed 
to  deed  a  lot  to  L.,  upon  condition  that  he  would 
make  certain  improvements,  and  live  upon  the 
lot,  it  was  held,  that  if  L.  performed  the  sub- 
stantial conditions  with  ordinary  diligence,  he 
was  entitled  to  a  specific  performance.  Shaw 
v.  Livermore  et  al.,2  G.  Gr.  338. 

70.  Substantial  compliance.  Equity  will  ex- 
tend relief,  even  if  there  has  not  been  a  strict 
legal  compliance  with  the  terms  of  the  contract, 
if  it  can  be  done  consistently  with  the  essence 
of  the  agreement.  Ibid. 

71.  particular  case.    When  one  of  the 

conditions  upon  which  a  deed  should  be  made, 


was  that  the  purchaser  should  reside  upon  the 
lot,  but  the  term  of  such  residence  was  not  des- 
ignated, it  was  held,  that,  as  the  purchaser  had 
complied  with  all  the  other  conditions  to  secure 
title,  and  had  resided  upon  the  lot  nearly  two 
years  before  he  left  it,  that  such  leaving  would 
not  be  an  abandonment,  and  that  he  was  en> 
titled  to  a  deed.  Ibid. 

72.  (>)urts  of  equity  will  not  interfere  to  de- 
cree a  -specific  performance,  except  in  casep 
where  it  would  be  strictly  equitable  to. make 
such  a  decree ;  nor  where  from  a  change  of  cir- 
cumstances it  would  be  unconscionable  to  en- 
force it.  Harper  et  al,  v.  Sexton  et  al.,  22  Iowa,  442. 

73.  Notice  of  election  by  vendor.  Where  a 
contract  of  sale  of  real  estate  provides  that  the 
vendor,  on  the  failure  of  the  vendee  to  perform, 
may  consider  the  contract  forfeited,  some  notice 
must  be  given  by  the  vendor  to  the  vendee  of 
the  election  to  consider  the  contract  void.  Un- 
less it  is  shown  that  such  notice  has  been  given, 
or  that  there  has  been  some  affirmative  act  by 
the  vendor  to  indicate  unmistakably  to  the  ven- 
dee, his  election  to  consider  the  contract  for- 
feited, it  is  to  be  interpreted  as  an  ordinary 
contract  between  the  parties  ;  and  time  will  not 
be  considered,  in  equity,  as  constituting  so  essen- 
tial a  feature  as  that  the  mere  failure  of  the  ven- 
dee in  point  of  time,  will,  without  regard  to 
other  circumstances,  deprive  him  of  his  right  to 
enforce  its  specific  performance.  Armstrong  v. 
Pierson,  5  Iowa.  317. 

74.  Even  where  no  sufficient  cause  or  motive 
for  the  failure  to  pay,  is  shown,  or  where  the 
default  has  not  been  waived  or  acquiesced  in 
by  the  vendor,  the  question  with  the  chancellor 
will  be,  whether,  under  the  circumstances,  the 
vendor,  in  good  conscience,  can  refuse  perform- 
ance, and  whether  the  vendee  may  not,  in  good 
conscience,  require  it.  Ibid. 

76.  Enforcement  of  trust.  H.  entered  in  his 
own  name,  eighty  acres  of  land,  in  trust  for  W., 
andW.  paid  him  the  price  agreed  upon,  and  took 
from  H.  an  obligation  to  make  a  deed  as  soon  as 
the  patent  should  issue.  H.  subsequently  as- 
signed his  duplicate  to  6.,  without  considera- 
tion, and  with  notice  that  he  had  given  a  title 
bond  to  W.,.and  6.  soon  after  obtained  a  patent. 
Hdd,  that  B.  might,  in  equity,  be  required  to 
convey  the  land  to  W.  Hamilton  et  al.  v. 
Walters,  3  G.  Gr.  556. 

76.  Where  M.  and  H.,  each  claimed  eighty 
acres  of  land,  agreeably  to  original  claim  lines. 
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and  it  appearing  hy  preponderance  of  proof 
that  H.  made  an  arrangement  with  M.,  by  which 
the  latter  was  to  purchase  the  eighty  acres  at  the 
land  sales ;  that  H.  offered  him  a  sum  of  money 
equal  to  his  portion  of  it,  but  M.  declined  to 
receive  it,  saying  that  he  had  money  enough 
and  that  he  would  purchase  the  land,  and  call 
for  the  money  when  he  wanted  it ;  that  M.  pur- 
chased the  land  accordingly  in  his  own  name, 
and  H.  depending  upon  the  arrangement  with 
him,  made  valuable  improvements  upon  his 
portion  of  it,  within  the  presence  and  knowl- 
edge of  M.,  who  had  both  before  and  since  the 
purchase  recognized  the  right  of  H.,  and  had 
expressed  a  desire  to  purchase  his  portion  of 
the  eighty  acres ;  and  that  H.  had  also  tendered 
the  amount  of  the  purchase-money  and  inter- 
est, since  the  purchase  and  before  the  suit 
was  commenced,  with  a  deed  for  M.  to  exe- 
cute, but  he  refused  to  receive  the  one  or  exe- 
cute the  other.  Held,  that  as  H.  had  deposited 
the  amount  of  the  purchase-money  and  in- 
terest in  court  for  M.,  that  the  former  was 
entitled  to  a  decrae  against  the  latter  for  the 
portion  of  the  land  which  he  originally  claimed ; 
also  held,  that  H.  was  entitled  to  this  recovery, 
although  the  facts  proved  did  not  fully  come 
up  to  the  facts  alleged  in  the  bill ;  also  held, 
that  the  facts  established  would  take  the  case 
out  of  the  statute  of  frauds  for  the  advance- 
ment of  equity ;  and  also  held,  that  M.  might 
properly  be  regarded  as  the  agent  or  trustee  of 
H.  in  the  transaction.  McCoy  v.  Hughes,  1  Q. 
Gr.  370. 

77.  Enforcement  of  parol  agreement.     To 

sustain  a  bill  for  specific  performance  of  a  parol 
agreement,  the  material  allegations  in  the  bill 
should  be  sustained  by  proof,  and  sufficient  per- 
formance should  be  shown  to  take  the  case  out 
of  the  statute  of  frauds.  Olive  v.  JDouglierty, 
3  G.  Gr.  371. 

See,  further.  Statute  op  Frauds. 

78.  General  rules.  A  party  claiming  specific 
performance  must  show  his  full  compliance  with 
all  the  terms  of  the  contract.  Ibid. 

79.  A  contract  for  specific  performance  should 
be  mutual  and  certain  in  all  its  parts.  Ibid. 

80.  Offer  to  perform    by  complainant.     A 

bill  for  specific  performance  should  be  dismis- 
sed, if  complainant  does  not  aver  performance, 
or  an  offer  to  perform  his  part  of  the  contract. 
Garit'tsoa  v.  Vanloon,  3  (J.  Or.  128. 


81.  In  equity,  time  is  not  usually  regarded 
as  essential,  where  circumstances  of  a  reason- 
able nature  prevent  performance  within  the 
time  stipulated.  Time  may  be  made  nlaterial 
by  express  agreement,  or  by  the  nature  of  the 
contract,  if  so  intended  by  the  parties.  Ibid. 

See,  further,  Contracts,  sub-title  Ck)NTRACT8 

RELATING  TO  LANDS. 

82.  Conaideration  miut  be  fully  paid.     A 

contract  for  the  sale  of  land  will  not  be  specific- 
ally enforced  until  the  consideration  has  been 
fully  paid.    Jones  v.  Alley,  4  G.  Gr.  181. 

83.  When  specific  performance  will  be  de- 
creed. At  law,  the  only  redress  for  non-perform- 
ance of  a  contract  is  by  an  action  for  damages  ; 
in  equity,  specific  performance  will  in  proper 
cases  be  enforced ;  but  it  will  be  decreed  only 
when  it  is  within  the  power  of  a  party  to  com 
ply  with  the  decree  of  the  court  ordering  sucU 
performance.  When  specific  perfonnance  is 
impossible  the  court  may  leave  the  party  to  h'rs 
legal  remedy,  or  retain  the  case  for  the  purpose 
of  awarding  compensation.  Ferrier  v.  Buzick, 
2  Iowa.  136. 

84.  third  parties.    Where  a  vendor  haH. 

after  the  time  for  performance  has  elapsed  and 
before  notice  of  proceedings  to  enforce  a  specific 
performance,  sold  and  conveyed  the"^  property 
which  is  the  subject  of  the  contract  to  a  third 
person  for  a  valuable  consideration,  without 
notice  of  the  existence  of  the  contract,  the  spe- 
cific performance  will  not  be  enforced,  either  as 
against  the  vendor  or  such  third  party  unless  it 
be  made  to  appear  that  such  third  party  pur- 
chased with  notice  of  the  contract.  Ibid. 

86.  The  general  rule  is  that  before  a  vendee 
can  ask  specific  performance  of  a  contract  he 
must  have  performed  or  have  offered  to  perfonu 
whatever  the  contract  has  made  a  condition 
precedent  on  hrs  part.  One  exception  to  this 
rule  is  where  the  adverse  party  has  put  it  out 
of  his  power  to  perform  or  has  rendered  it  un- 
necessary by  refusing  so  to  do  ;  another  where 
the  terms  of  the  agreement  are  incapable  of 
being  strictly  complied  with;  another  where 
the  parties  have  subsequently  to  the  agreement 
expressly  or  impliedly  waived  the  precedent 
performance.     Young  v.  Daniels,  2  Iowa,  126. 

86.  The  contract  should  be  mutual  and  cer- 
tain in  all  its  parts.  CUirk  v.  Langtoorthy,  3 
Iowa,  563  ;  Richmond  v.  The  Dubuque  db  Pacific 
n.  R.  Co,,  23  Ibid.  422  ;  §  55  untt.     And  fair  and 
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just,  and  the  consideration  slioald  not  be  so 
inadequate  as  "to  throw  an  inequitable  color 
upon  the  transaction/*  as  for  e,  g.,  $200  for 
property  worth  over  $1,000.    Litcas  v.  Barrett, 

1  G.  Gr.  510. 

87.  Mere  ▼olnntary  agreementa  will  not  be 
carried  into  eflTect,  nor  voluntary  conveyances 
rectified.  Holland  et  ux.  v.  Hewiley  et  ai,  4  Iowa, 
222.  And  a  contract,  merely  executory,  and 
without  consideration,  cannot  be  onforced.  Nor- 
ris  V.  Slatighter,  8  G.  Gr.  116. 

88.  A  ▼endee  cannot  sleep  'upon  hiB  rights, 
become  delinquent  in  his  payments,  and  then, 
at  his  will,  avail  himself  of  the  contiuct,  if  the 
advance  of  the  property  favors  him,  or  reject  it, 
if  the  result  threatens  to  be  unfavorable.  Collins 
V.  Vandever,  admr,,  1  Iowa,  573 ;  UstUr  v.  Liver- 
more,  2  Iowa,  117, 122. 

89.  The  vendor  of  real  estate  placed  the 
vendee  in  possession,  received  a  portion  of  the 
purchase  money,  and  held  notes  drawing  a  high 
rate  of  interest  for  the  balance.  The  land  had 
appreciated  in  value  and  had  been  permanently 
improved  by  the  vendee.  The  balance  of  the 
purdiase-money  was  brought  into  court,  and 
specific  performance  decreed  against  a  prior 
vendee.    Brink  v.  Morton  et  (U.,2  Iowa,  411. 

90.  An  application  to  enforce  the  specific 
performance  of  a  contract  is  always  addressed 
to  the  sound  discretion  of  the  chancellor,  guided 
and  governed  by  the  general  rules  and  principles 
of  equity  jurisprudence.  In  such  cases  relief 
is  not  a  matter  of  right  in  either  party,  but  is 
granted  or  withheld  according  to  the  circum- 
stances of  each  case  when  such  rules  and  prin- 
ciples will  pot  furnish  ^ny  exact  measure  of 
justice  between  the  parties.     Young  v.  Daniels^ 

2  Iowa,  126.    And  cases  in  section  111,  post, 

91.  Inability  of  defendant.  When  it  has 
become  impossible  for  the  defendant  to  per- 
form his  part  of  the  contract,  a  court  of  equity 
will  not  decree  such  performance,  but  will 
either  leave  the  party  to  his  legal  remedy,  or 
retain  the  bill  for  the  purpose  of  awarding  com- 
pensation to  the  injured  party.  Ferrier  v.  Buzick, 
2  Iowa,  136. 

92.  As  to  contracts  respecting  real  prop- 
erty courts  of  equity  are  in  the  habit  of  inter- 
posing to  grant  relief  to  a  far  greater  extent 
than  in  cases  respecting  personal  property.  In 
cases  respecting  chattels  jurisdiction  is  limited 
to  special  circuniHtances.  and  hi  contracts  with 


reference  to  land  it  is  universally  maintained. 
Young  v.  Daniels,  2  Iowa,  126. 

93.  A  mere  Terbal  promise  of  A  to  borrow 
money  and  purchase  lands  of  the  United  States, 
in  the  name  of  B,  does  not  constitute  an  agency, 
and  cannot  be  the  basis  of  a  decree  for  the  con- 
veyance of  the  lands  so  purchased  by  A  to  B, 
upon  a  bill  filed  for  that  purpose.  Crawns  v. 
Cra/oens,  Mor.  285. 

94.  Conooirent  remedies.  On  title  bonds  or 
contracts  to  convey  land,  the  party  generally 
has  a  right  to  an  action  for  damages  for  non- 
performance, or  to  a  bill  in  chancery  to  compel 
a  specific  performance ;  and  he  cannot  be  driven 
to  take  the  action  for  damages.  Barron  v.  Boston 
et  al,,  3  Iowa,  76. 

96.  Courts  of  law  do  not  posseM  concur- 
rent Jurisdiction  with  courts  of  equity,  to  en- 
force the  specific  performance  of  contracts. 
Wright  et  al.  v.  Leelaire,  3  Iowa,  221. 

96.  Mistake.  A  court  of  equity  possesses 
jurisdiction  to  correct  a  mistake  in  a  written 
contract,  and  then  to  decree  a  specific  perform- 
ance of  the  contract  as  corrected.  Bing  v.  Ash- 
worth  et  al.,  3  Iowa,  452. 

97.  A  party  seeking  a  specific  performance  of 
a  written  contract,  stands  in  no  different  posi- 
tion as  to  his  right  to  have  a  mistake  in  the  con- 
tract corrected,  than  a  party  resisting  such 
specific  performance.  Ibid. 

98.  To  establish  a  mistake  in  a  written  con- 
tract, it  should  be  made  out  by  testimony  be- 
yond fair  and  reasonable  controversy ;  and  if 
the  proofs  are  doubtful,  or  if  the  mistake  is  not 
plainly  shown,  a  court  of  equity  will  not  inter- 
fere.   Tufts  db  Golly  v.  Learned,  27  Iowa,  330. 

99.  Mistake  in  land  exchange.  A  court  of 
equity  will  not  decree  a  specific  performance 
of  an  agreement  to  exchange  lands  according  to 
a  measurement  which  proved  to  be  erroneous, 
and  which  gave  plaintiff  a  much  larger  portion 
out  of  defendant's  land  than  defendant  got  out 
of  his,  even  though  the  parties  took  possession 
of  and  fenced  the  land  accordingly,  if  done  in 
ignorance  of  the  mistake.  Oilroy  v.  Alts,  22 
Iowa,  172. 

100. remedy.  In  such  case  plaintiff  might 

elect  to  have  the  contract  enforced  according  to 
the  boundary  lines,  or  have  it  rescinded.  Ibid. 

101.  Negligence  of  complainant.  Whero  a 
complainant  in  chancery,  who  is  seeking  the 
specific  performance  of  a  contract  for  the  nale 
and  conveyance  of  real  estate,  has  not  paown 
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himself  ready  and  prompt  to  fulfill  his  part  of 
the  agreement,  and  no  excuse  is  shown  for  his 
delay  and  omissions,  the  circumstances  of  the 
case,  and  the  conduct  of  the  respondent,  fur- 
nish the  only  ground  of  equitable  relief  in  favor 
of  the  complainant.  Armstrong  v.  Pierson,  5 
Iowa.  317. 

102.  Where  vendee  has  taken  poaseesion  and 
made  valuable  improvements.  That  a  vendee 
has  entered  into  possession  of  real  estate  under 
a  contract  of  purchase,  and  has  made  lasting 
and  valuable  improvements  on  the  same  before 
default,  and  with  the  knowledge  of  the  vendor 
and  in  good  faith,  whereby  the  value  of  the 
property  has  been  greatly  increased,  greatly 
strengthens  his  claim  to  a  specific  performance. 
Armstrong  v.  Pierson^  5  Iowa,  317 ;  Brink  v. 
Morton  et  al.,  2  Ibid.  411 ;  Frank  v.  Purrington, 
5  Ibid.  845. 

103.  Where,  in  a  proceeding  in  equity,  to  can- 
cel a  deed,  and  to  compel  a  conveyance  to  the 
complainant,  the  bill  alleged  that  the  deed  to  one 
of  the  respondents  was  never  delivered  ;  that  he 
was  not  entitled  to  it ;  that  he  obtained  it  fraud- 
ulently, and  that  it  was  null  and  void,  and  gave 
him  no  title ;  which  allegations  were  found  by 
the  court  to  be  true,  it  was  error  to  decree  that 
the  respondent  should  convey  to  the  complain- 
ant. Thus  held  because  defendant  had  no  title 
to  convey,  his  deed  being  void.  Campbell  v. 
Ayres,  6  Iowa,  339. 

104.  Where  an  agreement  between  parent 
and  child,  for  the  conveyance  of  real  estate,  is 
executory,  exists  in  parol,  and  is  unassisted  by 
the  fact  of  possession  and  permanent  improve- 
ments, taken  and  made  upon  the  faith  of  such 
promise,  courts  of  equity  will  not  aid  the  donee, 
by  decreeing  a  specific  performance  of  the  agree- 
ment.   Moore  v.  Pieraon  et  at.,  6  Iowa,  279. 

106. when  executed.  When  the  promise 

of  the  parent  to  convey  real  estate  to  the  child,  is 
clearly,  definitely,  and  conclusively  established ; 
and  when  the  child  upon  the  faith  of  it,  has 
entered  into  possession,  and  made  valuable  and 
permanent  improvements  upon  the  land,  the 
parent  will  be  decreed  to  specifically  perform 
the  agreement.  Ibid. 

106.  In  such  cases  it  will  not  avail  the  donee, 
if  his  improvements  are  temporary,  of  but  little 
value,  or  simply  for  his  convenience  as  an  occu- 
pying tenant.  They  mast  be  of  a  permanent 
character,  such  as  clearly  shows  that  he  regards 


and  designs  to  treat  the  land  as  his  own,  and 
relies  upon  the  promise  of  the  parent.  Ibid, 

107.  The  meritorious  consideration  of  provid- 
ing for  a  child  has  always  been  held  sufiicient 
to  authorize  the  enforcement  of  an  executory 
contract  against  the  party  contracting.  But 
where  the  contract  is  between  one  child  and 
other  children  of  the  same  ancestor,  the  meri- 
torious consideration  operates  on  both  sides,  and 
being  equally  balanced,  equity  will  not  interfere 
or  lend  its  aid.  Holland  et  tix.  y.  Hendey  et  al^ 
4  Iowa,  222. 

108.  ZSnforoement  of  contract  against  heink 
In  1833,  M.  C.  and  J.  M.  were  possessed  of  certain 
real  estate  as  mining  land.  At  the  death  of  M. 
C.  in  1837,  all  his  interest  passed  by  his  will  to 
his  brother  C,  and  his  nephew,  M.  It.  In  1839,  C. 
was,  by  the  sheriff,  put  in  possession  of  the  estate 
devised  to  him  by  M.  C  In  1845,  M.  R.  sold  and 
conveyed  to  C.  all  his  interest  in  the  estate  of 
M.  C,  including  the  premises  in  controversy, 
and  covenanted  that  the  same  'was  free  from  all 
incumbrances.  In  November,  1845,  C.  applied 
at  the  land  office,  to  enter  the  land  in  contro- 
versy, and  was  informed  that  a  pre-emption  had 
been  proved  up,  in  the  names  of  J.  K.,  the  father 
of  M.  R.,  and  J.  M.,  and  it  could  be  purchased 
and  entered  only  in  the  names  of  the  persons  to 
whom  the  certificate  of  pre-emption  had  been 
entered.  C.  then,  with  J.  M.,  paid  the  purchase- 
money,  and  took  the  patent  in  the  names  of  J. 
R.  and  J.  M.,  and  shortly  after  conveyed  his 
interest  in  the  land  to  M.  B.  C.  Possession  of 
the  premises  was  in  M.  C.  and  J.  M.  from  1833 
to  1837.  After  the  death  of  M.  C,  possession 
was  in  M.  R.  and  J.  M.  until  1839,  when  C.  was 
put  in  possession  of  his  interest  in  the  land  by 
the  sheriff,  from  which  time  possession  has  been 
in  the  complainant  and  those  under  whom  he 
claims,  and  which  possession  has  been  open, 
notorious,  continued,  exclusive  and  adverse. 
Before  G.  came  to  the  country,  in  1839,  and  on 
the  strength  of  the  improvements  made  by  M. 
C.  in  his  life-time,  M.  R.,  without  authority  or 
permission  from  M.  G ,  procured  the  certificate 
of  pre-emption  to  be  entered  in  the  names  of  J. 
R.  and  J.  M.  J.  R.,  the  father,  never  came  to 
the  United  States,  but  lived  and  died  in  Ireland. 
The  patent  issued  in  the  name  of  J.  R.,  in  1849, 
before  which  time  J.  R.  had  deceased  ;  hetd, 
that,  by  the  conveyance  of  M  R.  to  C.,  the  equit- 
able title  of  the  former  in  the  premises  passed 
to  C. ;  that  J.  R.  held  the  legal  title  in  trust  for 
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M.  B. ;  that  by  the  death  of  J.  R.  the  legal  title 
was  cast  upon  his  heirs  at  law ;  and  that  the 
said  heirs  should  convey  the  title  to  the  com- 
plainant, M.  B.  C,  under  his  conveyance  from 
C.    GuUen  v.  HUej/  et  cU.,  7  Iowa,  518. 

109.  Decree  against  fraudulent  grantee.  A 
deed  executed  by  a  county  judge,  under  the 
county-seat  pre-emption  act  of  congress,  passed 
April  6th,  1854,  to  a  party  in  possession,  wrong- 
fully or  by  fraud,  against  the  party  legally 
entitled  thereto,  will  be  treated  in  equity  as 
conveying  only  the  legal  title  in  trust  for  the 
beneficiary.  The  grantee  thus  holding  the  prop- 
erty, subject  to  the  paramount  equity,  may  be 
decreed  to  convey.  Hall  v.  Doran  and  Baker, 
13  Iowa,  368. 

110.  Agreement  to  execute  a  mortgage.  A 
court  of  equity  will  enforce  a  valid  agreement 
to  execute  a  mortgage,  against  the  party  or  a 
subsequent  purchaser,  with  notice ;  but  a  promise 
to  secure  a  creditor  is  not  such  an  agreement  to 
execute  a  mortgage  as  can  be  specifically  en- 
forced.   Cole  V.  Dealham,  garnishee,  13  Iowa, 

551. 

111.  Discretion.  The  specific  execution  of 
an  agreement,  when  established,  rests  in  the 
sound  discretion  of  the  court.  Auter  v.  Miller, 
18  Iowa,  405 ;  Rudolph  v.  Covcll,  admr.,  5  Iowa, 
525;  Toung  v.  Daniels,  2  Ibid.  126;  Shato  v. 
Livermore,  2  G.  Gr.  338. 

112.  Party  in  default:  onus.  A  party  in  de- 
fault cannot  insist  upon  the  specific  performance 
of  a  contract  by  the  other  party  ;  but  such  default 
being  in  avoidance,  the  burden  of  establishing 
it  is  upon  the  party  seeking  to  avoid  the  per- 
formance.    Cravifard  v.  Paine,  19  Iowa,  172. 

113.  Enforcement  of  parol  gift.  A  court  of 
equity  will  not  specifically  enforce,  as  against 
the  heirs  of  the  grantor,  an  alleged  parol  gift 
of  real  estate,  when  the  evidence  does  not  clearly 
establish  an  executed  intention  to  make  the  gift, 
nor  that  possession  was  taken  or  improvements 
made,  relying  upon  such  gift.  Johnston  et  al.  v. 
JohnMon  et  al.,  19  Iowa,  74 

114.  How  the  question  of  laches  is  to  be  de- 
termined. Where  a  petition  for  specific  per. 
formance  alleges  that  the  plaintiff's  assignor 
made  valuable  improvements  upon  the  property 
in  controversy ;  that  time  was  not  of  the  essence 
of  the  contract ;  and  that  the  same  has  never 
been  rescinded  or  forfeited,  the  court  cannot 
determine,  as  matter  of  law,  that  the  lapse  of 
time  between  the  execution  of  the  bond  and  the 


commencement  of  the  suit  for  specific  perform- 
ance bars  the  plaintiff  of  relief.  Each  case  must 
be  determined  upon  its  own  peculiar  circum- 
stances. Laverty  v.  HaUVs  admx.,  19  Iowa,  526. 
116.  Refusal  of  wife  to  Join  in  conveyance. 
When  the  wife  of  the  vendor  refuses  to  join 
with  her  husband  in  the  execution  of  suflScient 
deeds  to  enable  him  to  perform  on  his  part  a 
contract  for  the  conveyance  of  real  estate,  the 
vendee  has  the  option  of  accepting  performance 
by  the  husband  to  the  extent  of  his  liability,  and 
the  retention  of  so  much  of  the  purchase-money 
as  shall  be  proportionate  to  the  utmost  possible 
outstanding  or  contingent  interest  not  conveyed, 
without  interest ;  or  to  refuse  such  partial  title, 
and  have  his  damages  for  a  breach  of  the  cove- 
nant. Leae?i  et  al.  v.  Forney,  21  Iowa,  271 ;  IVout- 
man  v.  Oowing,  16  Ibid.  415 ;  Presser  v.  HUden- 
brand,  23  Ibid.  48i{. 

116.  Bonus  agreed  to  be  paid  wife.  Plaintiff 
bought  a  farm  of  defendants,  who  were  husband 
and  wife,  for  which  he  paid  part  down  and  agreed 
to  pay  the  residue,  with  a  bonus  he  promised  the 
wife,  on  the  delivery  of  the  deed.  He  after- 
ward made  tender  of  said  residue,  but  not  of 
the  bonus,  and  demanded  a  deed,  which  was 
refused.  Plaintiff  sues  for  specific  performance , 
and  offers,  in  an  amended  petition,  after  the 
cause  was  submitted  to  be  tried,  to  pay  defend- 
ants the  bonus  promised.  Held,  1.  That  plaintiff 
was  entitled  to  a  decree,  but  he  must  pay  the 
costs  ;  2.  That  plaintiff's  agreement  to  pay  the 
bonus  was  not  enough,  under  the  peculiar  cir- 
cumstances, to  defeat  the  sale.  Bare  v.  Wright, 
23  Iowa,  102. 

117.  Verbal  contract  for  sale  of  land.    The 

specific  performance  of  a  verbal  contract  for  the 
sale  of  land  should  not  be  decreed,  unless  such 
contract  is  clearly  established.  Thornhurg  v. 
Bromfield  &  Bromfield,  24  Iowa,  92. 

118.  A  court  of  equity  will  give  effect  to  a 
contract  to  convey,  even  when  in  parol,  if  pay- 
ment and  possession  accompany  it.  Stmtzer  v. 
Knapps,  10  Iowa,  72. 

See,  further,  Contracts,  sub-title  Contracts 
Relating  to  Lands,  a;ii«;  Statute  op  Frauds; 
Evidence 

IV.  Special  Heads  op  Equity  Jurisdiction. 
a.  Cancellation  of  instruments. 

119.  Canceling  of  deed:  relief  in  equity. 
While,  as  a  general  rule,  the  canceling  of  a 
deed  does  not  revest  the  property  which  has 
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once  passed  under  it,  a  court  of  equity  will  not 
enforce  the  lien  of  a  judgment,  rendered  after 
such  cancellation,  against  the  vendee  named  in 
the  destroyed  deed,  if  the  cancellation  was  made 
in  good  faith  by  the  parties,  and  with  no  inten- 
tion to  defraud  creditors.  Blaney  y.  HavJa  et  al., 
14  Iowa,  400. 

120.  The  cases  in  which  equity  relieves  by 
setting  aside  deeds,  contracts,  etc.,  are  founded 
upon  actual  fraud  in  the  defendant,  or  upon  con- 
structive fraud  against  public  policy.  Brainard 
V.  HoUapU,  4  G.  Gr.  485. 

121.  Wliere  a  party  sought  to  have  a  deed  set 
aside  on  the  ground  of  fraud  in  a  failure  of  pay- 
ment as  agreed,  it  was  held  that  the  deed  could 
not  be  impeached  in  that  particular,  for  the 
purpose  of  defeating  the  estate  granted,  unless 
by  competent  proof  of  fraud  in  the  consideration. 
Rynear  v.  Neiliu,  3  G.  Gr.  315 ;  Sicafford  v. 
IfTiipjpfe,  Ibid.  261. 

122.  Decree  that  a  deed  be  canceled,  because 
obtained  by  fraud  and  duress;  A^^,  that  the 
deed  was  void  ab  initio  ;  that  the  decree  did  not 
vnake  the  deed  void,  but  only  declared  it  so ;  hetd^ 
also,  that  if  not  void  from  the  beginning,  as  to 
innocent  third  persons,  but  only  from  the  rendi- 
tion of  the  decree,  yet  as  to  the  party  who  thus 
obtained  the  deed,  the  decree  would  have  a  re- 
troactive eflPect,  and  the  deed  would  be  abso- 
lutely void.  Arnold  v.  Grimes  <fe  Cfuipman,  2 
Iowa,  1. 

b.  Creditors  hill. 

123.  Necessary  parties.  Where  a  creditor's 
bill,  to  reach  the  equitable  estate  of  a  party 
who  is  deceased,  is  filed,  the  administrator  of 
the  intestate  is  a  necessary  party  to  the  bill. 
PosUewait  d  Greagan  and  Keeler  v.  ffatMS  et  al., 
3  Iowa,  365. 

12'!  Party  in  interest:  pleading.  When  it  ap- 
peared from  a  creditor's  bill,  that  one  of  the 
judgments  described  therein  was  obtained  in 
the  name  of  one  of  the  complainants,  for  the 
use  of  a  third  party,  but  the  bill  alleged  that 
the  said  judgment  was  the  property  of  the  said 
complainant,  Iield^  that  this  averment  was  suffi- 
cient to  show  that  the  complainant  was  the 
party  in  interest,  and  being  such,  the  suit  was 
properly  brought  in  his  name.  Ibid. 

126.  Siurviving  partners.  Where  a  creditor's 
bill  described  several  judgments,  which  were 
recovered  against  R.  U.  A.,  as  surviving  partner 
of  two  different  firms,  and  one  judgment  was 


recovered  against  the  firm  of  J.  &  R.  G.  A. ;  and 
where  it  was  urged  against  the  bill  on  the  hear- 
ing, tliat  the  administrators  of  the  other  de- 
ceased partners  were  not  made  parties,  and  that 
it  should  be  shown  that  there  were  no  partner- 
ship assets,  before  the  creditors  coald  seek  to 
reach  an  equitable  interest  in  the  individual 
property  of  one  of  the  partners ;  Tield,  that  it  was 
at  the  option  of  the  complainants  to  proceed, 
either  against  the  surviving  partner,  or  against 
the  representatives  of  the  deceased  partners ;  2. 
That,  having  elected  to  take  judgments  against 
the  surviving  partner,  they  had  the  further 
right  to  seek  to  make  such  j  udgments  from  his 
individual  property,  and  that  the  administrators 
of  such  other  partners  need  not  be  made  par- 
ties ;  3.  That  in  relation  to  the  judgment 
against  the  firm,  the  bill  should  have  made  the 
administrator  of  J.  A.,  as  well  as  R.  G.  A.,  a 
party,  and  shown  that  his  estate  was  insolvent, 
and  that  there  were  partnership  assets  from 
which  to  make  such  judgment.  Ibid. 

126.  Dower  interest  Where  a  creditor's  bill 
was  filed  against  the  widow  of  a  deceased  cred- 
itor, to  reach  real  property  alleged  to  have  been 
purchased  with  the  money  of  the  deceased,  and 
the  title  taken  in  the  name  of  the  respondent, 
for  the  purpose  of  defrauding  creditors ;  and 
where  it  was  urged  upon  the  hearing,  that  the 
respondent  was  entitled  to  dower  in  the  prem- 
ises, and  that  her  rights  should  be  protected 
in  this  proceeding ;  and  where  the  respondent 
made  no  such  claim  by  her  answer,  or  otherwise 
preferred  it.  Held,  that  under  the  circum- 
stances, should  she  even  be  entitled  to  dower, 
such  claim  unpreferred  and  re-assigned,  could 
not  defeat  the  rights  of  the  creditors,  to  subject 
to  sale,  the  interest  of  the  husband  in  the  prop- 
erty. Ibid. 

127.  Removal  of  obstacles  to  the  collection 
of  Judgments.  The  jurisdiction  of  courts  of 
equity,  where  the  object  is  to  remove  obsta- 
cles alleged  to  have  been  fraudently  interposed 
to  prevent  the  collection  of  judgments  is  exer- 
cised, not  to  aid  legal  process,  but  independent 
of,  and  without  reference  to  such  process.  Ibid. 

128.  Judgment  creditors  have  the  right  to 
ask  the  aid  of  a  court  of  equity  to  remove 
obstructions  in  the  way  of  the  collection  of 
their  judgments,  though  they  may  afterward 
be  required,  before  obtaining  execution,  to  re- 
vive such  judgments  by  scire  facins.  Ibid. 
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129. 


Where, it  appeared  from  a  creditor's 


bill,  that  executions  on  the  judgments  described 
therein,  had  not  been  issued  within  five  years 
from  the  date  of  the  rendition  of  such  judg^ 
ments,  and  it  was  urged  that  as  executions 
could  not  issue  on  such  judgments  until  re- 
vived hy  scire  facias^  the  complainants  had  no 
right  to  proceed  in  equity  to  subject  property 
to  the  satisfaction  of  the  same.  Held,  that  the 
ability  or  right,  or  want  of  ability  or  right,  to 
issue  execution,  is  not  the  test  by  which  to  de- 
termine whether  a  judgment  creditor  has  a 
right  to  file  such  a  bill.  Ibid, 

i3(X  Return  of  nulla  bona  not  necesaary. 
Where  the  creditor's  bill  charges,  and  wjien 
it  is  proved  on  the  hearing,  that  the  debtor  is 
in  fact  insolvent,  and  that  an  execution,  if  is- 
sued, must  necessarily  be  returned  unsatisfied, 
there  is  no  reason  for  requiring  the  creditor  to 
go  through  the  fruitless  form  of  exhausting  his 
legal  remedy,  by  return  of  execution,  no  prop- 
erty found.  Ibid, 

131. =•  When  the  proceeding  is  against  the 

estate  of  a  decedent,  the  rule  that  the  creditor 
must  show  that  he  has  exhausted  his  legal 
remedy,  before  he  can  proceed  in  equity  against 
the  equitable  assets  of  the  debtor,  has  no  fair  or 
legitimate  application.  Ibid,  And  it  seems  that 
in  such  cases  the  creditor  may  be  allowed  to 
proceed  even  before  judgment.  Bridgman  v. 
DooliUle,  1  Q.  Gr.  265.  So  where  the  purchaser 
of  the  equitable  interest  of  the  execution  de- 
fendant in  real  estate,  files  his  bill  in  chancery, 
to  perfect  his  title,  or  to  set  aside  a  conveyance 
of  the  property  by  the  debtor  to  third  per- 
sons, which  he  alleges  to  be  fraudulent,  it  is  not 
necessary  to  aver  and  prove  that  an  execution 
had  been  returned  ntUla  bona,  prior  to  the  levy 
upon  and  sale  of  the  equitable  interest  of  the 
execution  defendant,  purchased  by  the  com- 
plainant. Harrison  v.  Kramer  et  al.,  3  Iowa, 
543. 

132.  Evidence.  In  proceedings  under  a  cred- 
itor's bill,  to  reach  real  estate  alleged  to  have 
been  fraudulently  conveyed,  neither  the  answer 
of  the  grantor,  in  a  chancery  suit,  nor  his  oral 
declarations  made,  nor  letters  subsequent  to  the 
conveyance,  are  receivable  in  evidence  to  affect 
the  title  of  the  grantee,  without  evidence  that  the 
grantee  colluded  with  the  grantor,  with  a  fraudu- 
lent intent.  DeFrance  v.  Howard  et  al,,  4  Iowa, 
524. 


133.  And  the  declarations  of  the  grantor, 
made  after  such  conveyance,  are  not  receivable 
in  evidence,  to  show  such  collusion.  Ibid, 

e.  Enforcement  of  eontraets. 

134.  A  contract  should  be  just,  reasonable 
and  founded  upon  a  consideration  really  ade- 
quate, in  order  to  justify  an  enforcement  by  a 
court  of  equity.    Liuscu  v.  Barrett,  1  Q.  Gr.  510. 

136.  Obstruction.  Courts  of  equity  will  inter- 
pose to  remove  obstructions  to  the  execution  of 
contracts.  Orey  et  al,  v.  Hudson  et  al.^  5  Iowa,  554. 

136.  A  court  of  equity  will  ascertain  the 
true  character  of  contracts,  and  enforce  them 
without  reference  to  the  forms  and  technicali- 
ties which  surround  them.  Richardson  v.  Bar- 
rick,  16  Iowa,  407.  See,  more  fully,  sub-title 
Specific  Performance,  herein;  and  general 
title  of  Contracts. 

d.  Marshaling  of  assets, 

137.  In  order  to  give  a  creditor  the  right  to 
marshal  assets  or  securities,  it  must  appear 
that  such  assets  or  securities  were  liable  to  the 
general  debts  of  the  debtor.  Dickson  et  al.  v. 
Chorn  et  ai.,  6  Iowa,  19. 

138.  The  rule  that,  where  a  creditor  has  two 
funds,  out  of  which  he  may  make  his  debts,  he 
may  be  required  to  resort  to  that  fund  upon 
which  another  creditor  has  no  lien,  will  never 
be  applied,  unless  it  can  be  done  without  inj  us- 
tice  to  the  creditors,  or  other  parties  in  interest 
having  a  title  to  the  double  fund,  and  also  with- 
out injustice  to  the  common  debtor.  Ibid. 

139.  While  a  court  of  equity  will  com- 
pel a  creditor  who  has  recourse  to  two  funds  for 
the  satisfaction  of  his  demand  to  exhaust  that 
upon  which  he  alone  has  a  lien,  before  resorting 
to  the  fund  upon  which  another  creditor  has 
recourse ;  it  will  not  be  done  to  the  prejudice 
of  the  rights  of  either  creditor.  Clarke,  v. 
Bancroft,  Beaver  &  Co.,  13  Iowa,  320. 

140.  Notice.  The  creditor  having  a  lien  upon 
but  one  fund  to  secure  the  payment  of  his 
demand,  should  notify  creditors  having  liens 
upon  the  same  and  other  funds,  before  they 
have  relinquished  their  control  over  such  funds 
that  they  will  be  required  to  exhaust  them  first. 
Ibid. 

141.  While  oourts  will  Ucvor  an  equal  or  pro 
rata  distribution  of  funds  among  creditors,  yet 
they  cannot  do  this  at  the  expense  of  the  par- 
ty's agreements,  nor  of  the  rights  which  the  law 
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gives  to  any  one  of  them.  Cox  dt  Shelley  v. 
Oarber  et  al.,  6  Iowa,  211,  216. 

142.  It  was  accordingly  Tield,  wliere  certain 
attorneys,  on  the  2d  day  of  Jannary,  secured 
the  claim  of  a  party  by  taking  from  the  debtor  an 
assignment  of  a  title  bond,  and  where  the  same 
attorneys  afterward  received  claims  against  tlie 
debtor  from  another  party,  to  secare  which  the 
debtor  made  another  assignment  of  the  same 
bond,  and  the  attorneys  gave  the  debtor  a  new 
receipt,  stating,  generally,  that  ,they  held  the 
bond  for  the  security  of  the  claims  of  both  of 
their  clients  :  that  the  party  who  first  sent  his 
claim,  and  whose  claim  was  first  secured,  had 
the  prior  right,  and  that  the  party  whose  claim 
was  next  secured  could  only  take  the  residue^ 
and  could  not  "  come  in  and  stand  equal "  with 
the  party  whose  claim  was  first  secured,  not- 
withstanding their  rights  were  not  set  forth  in 
the  receipt  executed  by  the  attorneys.  Ibid, 

143.  A  creditor  under  a  general  asBignment, 
who  has  special  security,  may  be  required  by 
the  other  creditors  to  resort  to  this,  and  can 
only  claim  a  dividend  upon  the  amount  remain- 
ing unpaid,  after  exhausting  the  property  upon 
which  he  takes  a  special  lien.  Wu'rtz,  Austin 
<fe  McVeigh  v.  Hartt  13  Iowa,  516. 

144.  But  this  rule  will  never  be  applied 

unless  it  can  be  done  without  injustice  to  the 
creditors,  or  the  other  party  in  interest,  having  a 
title  to  the  double  fund,  and  also  without  injus- 
tice to  the  common  debtor.  In  order  to  give  a 
creditor  the  right  to  marshal  assets  or  securi- 
ties, it  must  appear  that  such  assets  or  securities 
were  liable  to  the  general  debts  of  the  debtor. 
Dickson  et  al.  v.  Chorn  et  al.,  6  Iowa,  19. 

145.  homestead.    When  a  husband  and 

wife  executed  a  mortgage  to  secure  the  partner- 
ship debt  of  a  firm,  of  which  the  husband  was 
a  member,  and,  subsequently  to  the  execution 
of  the  mortgage,  the  firm  made  an  assignment  for 
tlie  benefit  of  their  creditors,  it  was  held,  that 
the  mortgagor  was  entitled  to  a  pro  rata  share 
of  the  proceeds  of  the  assets  of  the  partnership 
in  the  hands  of  the  assignee,  and  the  homestead 


is  only  liable  for  the  deficiency.  Ibid. 

146.  Statute  construed.  Section  1832,  chapter   equity    will  not  interfere.      Tuffcs  db  Colly  v 


assignment.  Wurtz,  Atistin  <t  McVeigh  v. 
Hart,  13  Iowa,  515. 

e.  Rescission  of  contracts. 

147.  Rescission.  Although  the  rescission  of  a 
contract  is  the  converse  of  a  speci^c  perform- 
ance, still  such  rescission  requires  a  stronger 
case  than  to  resist  a  specific  performance. 
Brainard  v.  Holsaple,  4  G.  Gr.  485. 

148.  The  cases  in  which  equity  relieves  by 
setting  aside  deeds,  contracts,  etc.,  are  founded 
upon  actual  fraud  in  the  defendant,  or  upon 
constructive  fraud  against  public  policy^  Ibid, 

149.  Representations  innocently  made.  A 
court  of  equity  will  relieve  against  representa- 
tioue  innocently  made,  by  rescinding  the  con- 
tract on  the  ground  of  mistake.  Holmes  v. 
Clark,  10  Iowa,  423. 

See  title  Contracts. 

/.  Reformation  of  contracts, 

160.  Mistake;    subsequent  purchasers.    In 

equity,  mistakes  in  a  deed  wiW  be  corrected,  as 
against  subsequent  purchasers  with  notice. 
Warburton  et  al.  v.  Lauman,  2  G.  Gr.  420. 

151.  A  court  of  equity  will  correct  a  mistake 
in  a  deed  as  against  a  subsequent  purchaser, 
who  acquires  his  interest  with  knowledge  of 
the  existence  of  the  deed  and  of  the  mistake 
therein.  Haynes,  Hutt  dt  Go.  v.  Seaclirest  et 
al.,  13  Iowa,  455 ;  Ring  v.  Ashworth,  3  Ibid.  452 

162.  Mistakes  of  £act.  A  court  of  equity  may 
reform  mistakes  of  facts  in  contracts  wliether 
they  prejudice  one  party  or  the  other;  but  this 
power  does  not  extend  to  the  makingof  a  new 
contract  for  the  parties  by  correcting  mistakes 
of  law.    Casady  v.  Woodbury  Co.,  13  Iowa,  113. 

153.  A  written  contract  will  not  be  reformed 
by  a  court  of  equity,  if  the  testimony  fails  to 
show  that  there  was  fraud,  accident,  or  mistake 
in  the  execution.  Ritter  et  al.  v.  Doerr  et  al.,25 
Iowa,  121. 

164.  To  establish  a  mistake  in  a  written  con- 
tract it  should  be  made  out  by  the  testimony 
beyond  fair  or  reasonable  controversy ;  and  if 
the  proofs  are  doubtful  and  unsatisfactory,  or 
if  the  mistake  is  not  clearly  shown,  a  court  of 


77  of  the  Revision  of  1860,  provides  a  method  for 
excepting  to  the  genuineness  or  correctne8s,of  a 
claim  or  demand,  but  does  not  afford  any  plain, 
speedy  and  adequate  'remedy  whereby  creditors 
holding  securities  may  be  compelled  to  exhaust 
them  before  taking  dividends  under  a  general 


Lamed,  27  Iowa,  330. 

166.  Case  approved.  The  case  of  Gelpcke, 
Winslow  dh  Co.  v.  Blake,  15  Iowa,  389,  as  to  the 
rules  governing  the  reformation  of  contracts 
by  courts  of  equity,  cited  and  approved.  Oelpcke, 
Winslow  db  Co.  v.  Blake,  19  Iowa,  263. 
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166.  Reformation  of  conToyanoe.  When 
it  is  shown  >)f  proof  clear  and  satisfactory  that 
a  deed  does  not  speak  the  intention  of  the  par- 
ties to  it;  the  same  will  be  reformed.  Crum  v. 
Loitd,  23  Iowa,  291. 

167.  Defective  desoziption  correo'ed.  A 
deed  from  a  husband  to  his  wife  misdescrlbed 
the  property  ;  the  plaintiff  asks,  as  devisee  of 
the '  wife,  to  have  the  deed  corrected.  Held,  that 
as  the  wife  had  the  equitable  title,  the  plaintiff 
is  entitled  to  the  relief  sought.  Hteioart  v. 
Brand,  28  Iowa,  477.  As  to  mistakes  in  descrip- 
tion, see,  further,  Olenn  v.  Moloney,  4  Iowa,  314. 

168.  Where,  in  conveying  to  the  vendee  a  por- 
tion of  real  estate,  the  deed,  in  consequence  of  a 
mistake  in  the  measurement  of  the  land,  de- 
scribes it  as  of  a  greater  width  than  it  actually 
is,  a  court  of  equity  will  grant  relief  to  the 
grantor  by  correcting  the  mistake ;  and  this  right 
of  the  grantor  to  relief  will  not  be  barred  by 
the  statute  of  limitations  or  lapse  of  time,  where 
he  has  remained  in  possession  of  the  portion  in- 
cluded by  mistake.  Hutson  v.  Fumcu  et  al.,  31 
Iowa,  154. 

169.  In  an  action  at  law  for  the  breach  of  a 
covenant  in  a  deed,  the  deed  must  govern ;  but 
if,  by  mistake,  accident  or  fraud,  it  does  not 
correctly  state  the  contract  between  the  parties, 
it  will  be  corrected  by  a  court  of  equity.  Van 
Wagner  v.  Van  NoHrand,  19  Iowa,  422. 

160.  Where,  in  an  action  for  damages  for 
breach  of  covenants  in  a  deed,  the  defendant 
pleads  as  a  defense  that  there  was  a  mistake  in 
the  conveyance  as  to  the  quantity  of  land  in- 
tended to  be  conveyed,  and  asks  a  reformation 
of  the  conveyance  accordingly,  he  will  not  be 
relieved,  unless  he  clearly  establishes  the  mis- 
take by  evidence  of  the  most  satisfactory  char- 
acter. McTucker  v.  Taggart,  29  Iowa,  478 ;  Buel 
v.  Lake,  8  Ibid.  551 ;  Lake  v.  Biiel,  Ibid. 

161.  In  Bhezlff's  deed.  Where  a  sheriff, 
having  sold  land  under  execution,  through  mis- 
take, executes  a  deed  theref(»r  with  a  wrong 
description^of  the  land,  the  'purchaser,  or  those 
claiming  under  him,  may  maintain  a  bill  in 
equity  to  have  the  mistake  corrected.  BTUe- 
ringer  v.  Moriarty,  10  Iowa,  78. 

g.  Belief  against  judgments. 

162.  Equity  in  hebiU:  fraud.  A  bill  has 
equity  which  seeks  to  set  aside  a  judgment  of 
partition  on  the  ground  of  fraud,  and  alleges 
the    fraud    generally;    and,  also,  specifically 


charges  the  facts  and  circumstances  of  fraud, 
under  which  the  complainants  were  wronged 
by  the  confederation  of  the  parties,  their  agents 
and  attorneys,  and  where  those  facts  and  circum- 
stances show  not  only  actual,  but  constructive 
fraud.  Poioell  et  al.  v.  Spaulding  et  a/.,  3  G.  Gr. 
443. 

163.  Oharges  of  fraud.  If  any  of  the  charges 
of  fraud  in  a  bill  would  be  good  at  law,  and 
such  as  would  justify  relief  or  cliscovery,  a  de- 
murrer to  the  whole  bill  cannot  be  sustained. 
Ibid. 

164.  Where  a  bill  charges  that  cunning,  de- 
ception, falsehood  and  artifice,  where  used  to 
circumvent,  cheat  and  defraud  complainants  of 
their  rights  in  a  judgment  of  partition,  and 
charges  that  defendants  practiced  fraud  and 
imposition  upon  the  court  to  procure  such  j  udg- 
ment,  and  where  the  charges  indicate  actual 
fraud  in  the  judgment,  a  demurrer  to  the  bill 
should  not  be  sustained.  IHd. 

166.  Set-o£  In  equity,  where  a  party  seeks 
to  enjoin  the  collection  of  a  judgment  at  law, 
upon  the  ground  that  he  has  certain  demands 
against  the  plaintiff  in  the  execution,  which 
should  be  set  off  against  such  judgment,  he 
should  disclose  as  strong  a  claim  to  be  paid 
the  debt  sought  to  be  set  off,  as  if  he  were  suing 
originally  on  such  debt.  Walker  v.  Ayers, 
admr.,  and  Byder,  1  Iowa,  449. 

166. And  where  the  complainant  claimed 

that  a  certain  judgment  should  be  set  off  against 
the  judgment  of  the  execution  plaintiff,  but  did 
not  allege  that  it  remained  unsatisfied  and  in 
full  force ;  and  where  the  answer  denied  that 
such  judgment  was  in  full  force  and  remained 
unsatisfied,  and  the  proof  Indicated  that  the 
judgment  was,  in  fact,  satisfied,  held,  that 
the  complainant  had  not  made  such  a  showing 
as  entitled  him  to  offset  the  judgment.  Ibid. 

167.  Setting  o£f  mutual  Judgments.  Courts  of 
equity  will  set  off  mutual  judgments  when  one 
of  them  has  been  assigned  fraudulently  by  the 
party  in  whose  favor  it  was  rendered  for  the  pur- 
pose of  preventing  such  a  set-off,  under  section 
3328  of  the  Revision  of  1860.  Hurst  v.  Sheets 
<Si  Trussell,  14  Iowa,  322. 

168.  Judgment  against  married  woman. 
While  a  married  woman  might  defeat  a  recovery 
in  an  action  against  her  as  surety  upon  a  note  of 
her  husband,  by  appearing  and  pleading  her 
coverture,  yet,  if  she  fails  to  appear,  and  suffers 
a  personal  judgment  to  be  rendered  against  her. 
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she  is,  in  the  absence  of  fraud,  conduded  thereby 
and  cannot  afterward  avoid  the  force  thereof  by 
pleading  her  coverture,  and  that  she  omitted, 
through  ignorance  of  her  legal  right,  to  make 
her  defense  at  the  proper  time.  VanMetre  v. 
Wo%  27  Iowa,  341. 

169.  Personal  judgments  against  a  married 
woman,  upon  contracts  which  she  has  the  legal 
right  to  make,  are  authorized  by  section  2933  of 
the  Revision,  and  such  judgments  have  the  same 
effect  as  personal  j  udgments  against  other  par- 
ties and  are  to  be  enforced  in  the  same  manner. 
Ibid, 

170.  It  is  accordingly  AeZ(!,  that  after-acquired 
property  of  a  married  woman  may  be  taken 
under  a  p>er8onal  judgment  against  her.  Ibid. 

171.  Pre-agreement  to  satiafy.  An  agree- 
ment to  satisfy  or  discharge  a  judgment,  entered 
into  before  the  rendition  of  the  judgment  or  the 
commencement  of  the  suit  wherein  it  is  rendered, 
will  be  supported  in  the  absence  of  any  design 
to  defraud  others,  and  where  it  has  no  such 
effect.    Church  v.  Simpson  et  al.,  25  Iowa,  408. 

172.  A  bill  filed  by  one  of  several  judgment 
defendants  to  set  aside  the  judgment,  as  to  him, 
on  the  ground  of  an  agreement  made  by  plain- 
tiffs before  judgment  to  dismiss  the  action 
against  him,  and  of  his  consequent  failure  to 
defend,  was  dismissed  for  want  of  clear  proof  of 
such  agreement.  Johnson  v.  Lyon,  14  Iowa,  431. 

173.  To  entitle  a  party  to  relief  in  equity 
against  a  Judgment  at  law  and  to  stay  the  exe- 
cution thereof,  it  must  not  only  appear  that  it 
is  against  conscience  to  execute  such  judg- 
ment, but  that  the  injured  party  could  not  have 
availed  himself  of  the  same  facts  at  or  before 
the  trial,  and  that  there  was  no  fault  or  negli- 
gence on  his  part.  Kriechbaum  v.  Bridges  dh 
Poioers,  1  Iowa,  14 ;  Arnold  v.  Grimes  <fe  Chap- 
maiif  2  Ibid.  1 ;  Faulkner  v.  CampbeU,  Mor.  148 ; 
Butch  V.  Las/i,  4  Iowa,  215 ;  CampbeU  v.  Ayres, 
1  Ibid.  257,  449. 

174.  Not  entitled  to  relief  if  negligent.  To 
entitle  a  garnishee  to  relief  in  equity  against  a 
judgment  at  law,  when  his  defense  could  have 
been  made  in  a  court  of  law,  he  must  show  that 
his  failure  to  make  defense  to  the  judgment 
complained  of  was  not  attributable  to  his  own 
omission,  neglect  or  default.  Houston  v.  Wolcott 
cfe  Co.,  7  Iowa,  173. 

175.  Where  a  party  in  an  action  of  right 
went  to  trial  with  the  knowledge  that  his  deed 
was  lost  and  his  title  defective,  and  where  it  | 


was  not  claimed  that  there  was  any  fraud,  mis- 
take or  accident,  or  any  other  cause  justifying 
equitable  interposition,  connected  with  that 
trial ;  field  that  equity  would  not  relieve  against 
the  judgment,  for  the  reason  that  it  was  the 
party's  duty  to  have  perfected  his  title  by  the 
aid  of  a  court  of  equity,  of  otherwise,  before  he 
suffered  the  case  at  law  to  go  to  trial.  Kriech- 
baum V.  Bridges  db  Powers,  1  Iowa,  14. 

176.  To  justify  a  court  of  equity  in  interfer- 
ing with  a  judgment  at  law,  tile  evidence  should 
make  it  appear  clearly  and  unequivocally  that 
such  judgment  was  fraudulently  and  wrong- 
fully obtained,  without  negligence  or  fault  on 
the  part  of  the  judgment  defendant.  Johnson 
V.  Lyon  et  al.,  14  Iowa,  431. 

177.  What  miut  be  alleged.  A  petition  in 
equity  to  set  aside  a  judgment  is  defective  un- 
less it  avers  that  the  judgment  is  unjust  and 
oppressive,  and  that  there  is  a  good  defense. 
Piggott  V.  Addicks,  3  G.  Gr.  427. 

178.  Petition  to  canceL  A  party  cannot,  in 
equity,  insist  upon  a  defect  in  the  original  notice 
served  in  the  proceeding,  in  which  a  judgment 
was  rendered,  when,  with  kno\f  ledge  of  it  ho 
appeared  to  the  law  action  and  failed  to  avail 
himself  of  it,  was  not  taken  by  surprise,  had 
full  time  to  prepare  for  his  defense,  and  subse- 
quently stayed  the  judgment.  WUsey  v.  May- 
nard,  21  Iowa.  107. 

179.  A  court  of  equity  will  not  disturb  a  judg- 
ment on  a  promissory  note  executed  by  a  firm 
and  another  party,  on  the  ground  that  the  judg- 
ment is  against  one  member  of  the  firm  and 
their  co-defendant,  instead  of  being  against  tlie 
firm,  when  it  appears  that  it  was  entered  by 
agreement,  and  it  is  not  shown  that  the  party 
complaining  has  been  prejudiced  thereby.  Cren- 
shaw dh  Hall  V.  Wicke7's/iam,  15  Iowa,  154. 

180.  Clerical  mifltake  in  amount  of  Judg- 
ment. Judgment  in  an  action  on  a  note  was 
ordered,  and  the  clerk  directed  to  assess  the 
amount  due  thereon,  which,  by  mistake,  he 
made  a  much  smaller  amount  than  was  actually 
due,  and  judgment  was  entered  accordingly. 
The  mistake  was  not  discovered  until  after  the 
period  allowed  by  the  statute  to  correct  such 
errors  on  motion  had  expired,  and  until  after 
the  case  had  been  appealed  to  the  supreme 
court,  where  it  was  afi^rmed  on  motion  of  the 
plaintiff,  the  defendant  having  failed  to  perfect 
his  appeal,  and  judgment  rendered  for  the  same 
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amount  as  the  judgment  in  the  district  court. 
Held,  not  withstanding  the  affirmance  of  the 
judgment  in  the  supreme  court,  that  the  plain- 
tiff, being  without  fault  or  negligence  and  with- 
out any  remedy  at  law,  was  entitled  by  an  equit- 
able proceeding  in  the  district  court  to  have  the 
error  in  the  amount  of  the  judgment  corrected, 
the  correction  being  in  respect  to  a  matter  not 
passed  upon  by  the  supreme  court.  Partridge 
<fc  Co.  V.  Harrow  ds  Harrow,  27  Iowa,  96. 

181.  Mistake  in  amount  claimed  in  pleading. 
Where  the  judgment  in  an  action  on  a  promis- 
sory note  has  been  rendered  for  too  small  an 
amount,  by  reason  of  a  mistake  of  the  plain- 
tiff's attorney  in  calculating  the  sum  due  and 
claimed  in  the  petition,  equity  will  correct  the 
mistake  in  a  proceeding  therefor.  BartheU  v. 
Roderick  et  dl.,^  Iowa,  517. 

182.  That  an  assignment  of  a  Judgment  was 
made  without  consideration,  is  not  a  defense  in 
an  action  by  the  assignee  against  a  judgment 
defendant.     Cottle  v.  Cole  dh  Cole,  20  Iowa,  481. 

183.  That  a  Judgment  was  obtained  on  false 
testimony  on  the  part  of  the  judgment  plain- 
tiff, in  the  trial  of  the  cause  in  which  it  was 
rendered,  the  defendant  being  in  court,  cannot 
be  set  up  as  a  defense  to  an  action  thereon.  Ibid. 

184.  To  constitute  a  defense,  the  facts  pleaded 
should  be  sufficient  to  authorize  a  court  of  equity 
to  cancel  the  judgment.  Ibid. 

186.  Judgments  entered  on  unauthorized 
appearance.  A  party  is  entitled  to  relief  when 
an  unjust  judgment,  either  foreign  or  domestic, 
has  been  entered  against  him  by  fraud  or  collu- 
sion, or  by  the  appearance  of  an  unauthorized 
attorney,  if  he  seeks  the  relief  by  a  bill  or  mo- 
tion, promptly,  and  has  been  guilty  of  no  laches. 
Uarshey  v.  BUukmarr^  20  Iowa,  161. 

186. A  decree  entered  by  consent  of  the 

attorney  who  appeared  for  the  party  against 
whom  it  was  entered  without  authority,  en- 
titles the  party  injured  to  relief  in  equity,  on 
the  ground  of  fraud.  Powell  ei  al.  v.  Spalding 
et  al. ,  3  Q.  Gr.  443 ;  DeLouis  et  al.  v.  Meek  et  al., 
2  Ibid.  55 ;  Hefferman  v.  Burt,  7  Iowa,  320. 

187.  Foreign  Judgments.  In  an  action  on  a 
judgment  obtained  in  a  sister  State,  any  state 
of  facts  which  could  be,  in  such  State,  sufficient 
to  avoid  the  judgment,  may  be  pleaded  in  this 
State.    Rogers  v.  Owimi,  21  Iowa,  58. 

188.  The  plaintiff  and  defendant,  in  an  action 
in  another  State,  had  an  agreement  by  which 
the  plaintiff  should  dismiss  his  cause,  but  after- 

55 


ward  he  obtained  a  judgment  therein  without 
any  appearance  on  the  part  of  the  defendant. 
Held,  that  such  facts  constituted  a  sufficient  de- 
fense to  an  action  on  the  judgment  in  this  State. 
Ibid, 

See  CtoNTJRACTs;  Dower ;  Fraud;  Fraudu- 
lent Conveyances  ;  Injunctions  ;  Judgment 
AND  Decree;  Mortgages;  Partnership; 
Practice;  Receiyer;  Statute  of  Limita- 
tions ;  Vendor  And  Vendee. 

For  decree  in  equity,  see  Judgment  and 
Decree  ;  New  Trial  ;  Parties. 

For  pleadings  in  equity,  bill,  answer,  etc.,  see 
Pleading. 


See   Alteration  of  Instruments;  Bills, 
Notes  and  Checks 
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I.  In  General. 

1.  Zixrors  of  fact  not  on  the  record.    The 

supreme  court  has  no  power,  on  the  hearing  of 
a  writ  of  error,  to  examine  into  errors  of  fact 
occurring  in  the  court  below,  not  appearing  ou 
the  record.    Brazelton  v.  Jenkins,  Mor.  15 

2.  Motion  for  new  triaL  An  erroneous  de- 
cision of  the  court  below  on  an  application  for  a 
new  trial,  may  be  taken  to  the  supreme  court  by 
writ  of  error,  for  review  and  correction  ;  but  for 
this  purpose  a  strong  case  must  be  presented. 
IHd. 

3.  Judgment  by  confession.  A  writ  of  error 
is  a  writ  of  right,  and  lio8  from  a  judgment  by 
confession.  Burge  v.  Burns  dk  Snyder,  Mor. 
287, 

4.  Although  the  confession  of  a  judgment  is  a 
waiver  of  formal  error,  it  does  not  prevent  the 
defendant  from  seeking  to  reverse  the  judg- 
ment confessed  for  errors  of  substance.  Bottelle 
V.  Bridgman  <t-  Co.,  Mor.  363. 

6.  Effect  of  change  in  the  law  requiring 
bond.  Where  a  writ  of  error  was  sued  out  be- 
fore the  law  required  the  writ  of  error  bond  to 
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operate  as  a  supersedeas,  a  change  of  the  law 
would  not  operate  upon  the  case  so  as  to  allow 
a  dismissal  of  the  writ.  Nor  would  a  change  of 
the  time  of  suing  out  the  writ  operate  upon  a 
case  already  in  court.  Ibid. 

6.  Practice :  second  writ  of  error.  After  a 
case  has  been  once  determined  in  the  supreme 
court  hy  the  affirmance  of  the  judgment  below 
the  cause  cannot  be  brought  to  the  supreme 
court  upon  second  writ  of  error.  Da/ois  v. 
Alexander,  1  G.  Gr.  86. 

7.  In  cases  before  Justices  of  the  peace.  In  a 
case  tried  before  a  justice  of  the  peace,  and  in 
the  district  court  on  a  writ  of  error,  the  sole 
question  to  be  considered  is  whether  the  justice 
of  the  peace  erred  in  the  particular  decision 
made  and  complained  of  in  the  affidavit.  Hays 
cfe  Blanehard  v.  Gorby,  3  Iowa,  203. 

8.  The  basis  of  the  writ  of  error  to  a  justice  is 
the  affidavit  setting  forth  the  errors  complained 
of.  The  writ  is  intended  only  as  a  means  of 
enforcing  a  return  by  the  justice.  Rhodes  v. 
De  Bow,  5  Iowa,  260. 

9.  When  a  petition  by  a  defendant  for  a  writ 
of  error  coram  nobis  alleged  that  the  plaintiff 
recovered  a  judgment  against  said  defendant 
before  a  justice  of  the  peace ;  that  defendant 
appealed  to  the  district  court  and  caused  a  tran- 
script of  the  judgment  to  be  transmitted  by  the 
justice  to  the  clerk  of  said  court ;  that  said  tran- 
script was  mislaid ;  that  he  tendered  the  docket 
fee  to  the  clerk,  but  that  he  refused  to  receive 
the  same  ;  that  upon  plaintiff's  motion  the  judg- 
ment of  the  justice  was  affirmed,  for  failure  to 
prosecute  the  appeal,  and  that  subsequently  the 
transcript  was  found  on  file  in  the  clerk's  office  ; 
Held,  1.  That  the  petition  was  insufficient,  and 
that  a  demurrer  thereto  was  well  taken  :  2.  That 
the  remedy  of  defendant  was  by  a  motion  to  set 
aside  the  order  of  affirmance.  Whitmore  v. 
Bivilbis,  10  Iowa,  68. 

II.  The  Writ,  when  it  will  Lie,  and 
Orders  thereon. 

10.  When  the  writ  will  lie.  A  writ  of  error 
on  the  part  of  the  State  cannot  be  sued  out  in 
criminal  cases.  This  decision  was  based  upon 
section  3089  of  the  Code  of  1851,  by  which  the 
writ  of  error  is  given  to  the  defendant  in  crimi- 
nal cases,  but  not  to  the  State.  Tlie  State  v. 
Johnson,  3  Iowa,  549. 

11.  The  ca.se  of  The  State  v.  Douglass,  1  G. 
Qr.  550,  contra,  was  decided  upon  an  express. 


statute  (Act  of  1844,  §  6,  p.  6),  which  expressly 
allowed  the  writ  on  the  part  of  the  prosecution. 
Ibid. ;  Ellis  v.  2%tf  State,  3  Iowa,  217.  And  such 
in  substance  is  the  law  under  the  Revision  of 
1660,  and  the  Code  of  1873,  allowing  appeals  on 
the  part  of  the  State  in  criminal  cases. 

12.  A  writ  of  error  will  lie  only  when  there 
has  been  a  final  judgment  of  the  court  below. 
Wallis  V.  J^arks,  Mor.  20. 

13.  When  judgment  has  been  arrested,  if  the 
plaintiff  feels  thereby  aggrieved,  and  wishes  to 
test  the  decision  of  the  court  thereon,  he  may 
move  for  judgment  against  himself,  which  will 
be  ordered  as  a  matter  of  course,  upon  which 
he  may  bring  his  writ  of  error.  Ibid. 

1^  Award  of  arbitraton.  A  writ  of  error 
coram  nobis  does  not  lie  to  investigate  any  er- 
rors committed  by  arbitrators  in  arriving  at  an 
award  upon  which  a  judgment  was  rendered  by 
the  clerk  of  the  district  court  in  vacation,  in 
accordance  with  the  terms  of  the  submission, 
McKinney  v.  Western  Stage  Co.,  4  Iowa,  420.  See, 
further,  as  to  writ  of  error,  coram  iwbis,  title 
Apfealq,  ante. 

16.  To  Justice  of  the  peace:  award  of  arbi- 
trators. An  appeal  does  not  lie  from  the  judg- 
ment of  a  justice  on  the  award  of  the  arbi- 
trators. The  action  of  the  justice  in  refusing  to 
set  aside  the  award  and  recommit  the  cause  to 
the  arbitrators,  may  be  reviewed  by  a  writ  of 
error  in  the  district  court ;  but  no  trial  of  the 
cause  on  its  merits  can  be  had  after  the  return 
of  the  award.     White  v.  Culver,  25  Iowa,  31. 

16.  The  district  court  will  not  review  the 
finding  of  a  jusice  of  the  peace  on  an  issue  of 
fact,  on  a  writ  of  error.  Taylor  v.  Itocku>ell,  10 
Iowa,  530. 

17.  It  may  be  doubted  whether  a  writ  of  error 
is  the  proper  remedy  against  a  judgment  ren- 
dered upon  a  verdict  attained  by  the  miscon- 
duct of  a  jury,  in  a  justice's  court.  Appeal  is  a 
clearer  remedy.   Vanc^  v.  Kirfman,  20  Iowa,  13, 

18.  Where  the  justice  errs  in  entering  judg- 
ment by  default,  or  in  taking  jurisdiction  over 
defendant  when  he  had  no  right  to  do  so,  or  in 
ruling  on  a  demurrer,  the  proper  remedy  of  ap- 
pellant is  by  writ  of  error,  and  not  by  appeal. 
Craine  v.  Fulton,  10  Iowa,  457  ;  Cochran  v.  Hub- 
bard et  al., 11  Ibid.  172;  Left  wick  et  al.  v.  Thorn- 
ion,  18  Ibid.  56. 

19.  Section  2349,  of  the  Code  of  1851,  which 
provides  that  any  person,  aggrieved  by  an  erro- 
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ueous  decision  in  matter  of  law,  may  remove  the 
proceeding  to  the  district  court.,  by  writ  of  error, 
applies  to  civil  cases  only.  Lot  in  Ottumwa  v. 
Ths  State,  1  Iowa,  507. 

20.  An  information  under  section  982  of  the 
Code,  against  a  lot  or  building  in  which  intoxi- 
cating liquor  is  sold,  is  a  criminal  proceeding,  and 
a  writ  of  error  under  section  2349,  is  not  allowed 
to  remove  the  proceedings  to  the  district  court. 
Section  3358,  et  seq.,  of  the  Code  applied  to  such 
cases.  Ibid. 

21.  Parties.  All  co-parties  to  a  judgment 
who  are  entitled  to  a  writ  of  error,  must  be 
joined  as  plaintiffs  in  the  writ ;  and  if  either  of 
them  refuses  to  join,  still  his  name  may  be  used 
by  giving  him  a  bond  to  indemnify  him  against 
damages  and  costs.  Hunter  v.  Reeves,  admW^  2 
G.  Gr.  190.  (This  decision  is  based  upon  the 
laws  of  1845,  page  20,  section  2.) 

'  22.  Want  of  notice  to  defendant.  The  de- 
cision of  a  justice  of  the  peace  was  taken  to 
the  district  court  by  writ  of  error,  and  the  de- 
fendant in  error  had  no  notice  of  the  proceed- 
ing under  the  writ  of  error.  Hdd,  that  the 
judgment  rendered  thereon  in  the  district  court 
was  a  nullity.    Sprote  v.  MarsJiall,  4  G.  Gr.  344. 

23.  Time  of  suing  out  writ  Under  the 
C/ode  of  1851,  a  party  is  not  confined  to  twenty 
days  after  judgment  is  rendered  against  him  by 
a  justice  of  the  peace  within  which  to  sue  out 
a  writ  of  error.    Mudgett  v.  Park,  2  Iowa,  287. 

24.  There  is  no  express  statutory  provision 
limiting  the  time  within  which  the  proceedings 
of  a  justice  of  the  peace  must  be  removed  into 
the  district  court  by  writ  of  error  ;  nor  is  there 
any  thing  from  which  by  any  fair  implication 
the  time  can  be  said  to  be  limited.  Porter  d 
Lucas  V.  Edmick,  2  Iowa,  87.  This  rule  has 
been  changed  by  subsequent  statute. 

26.  Under  the  former  practice  the  time  for 
suing  out  a  writ  of  error  was  determined  by  the 
date  of  the  service  upon  the  clerk  to  whom  it 
was  directed.  WrigJit  v.  HugJies  et  al.,  2  Glov. 
142. 

26.  A  writ  of  error  does  not  lie  to  correct  an 
error  of  fact.    MiUer  v.  O'Neal,  9  Iowa,  446. 

27.  Upon  a  writ  of  error  the  district  court 
cannot  review  a  general  finding  of  the  justice 
upon  a  question  of  fact.  Taylor  v.  Rockwell,  10 
Iowa,  530. 

28.  A  tor  it  of  error  does  not  lie  to  &  justice's 
90urt  until  his  attention  has  been  called  to  the 


alleged  error  and  he  has  refused  to  correct  the 
same.    Leonard  v.  HaUem,  17  Iowa,  564. 

29.  But  the  rule  does  not  apply  where  the  de- 
fendant did  not  know  of  the  alleged  errors  in 
time  to  apply  for  their  correction  by  the  justice 
within  six  days.    Johnson  v.  Dodge,  19  Iowa,  106. 

30.  When  the  error  complained  of  was  the  ren- 
dering of  judgment  upon  an  insufficient  return 
of  service  of  notice,  it  was  Jbeld  that  a  writ  of 
error  would  not  lie,  until  after  a  motion  before 
the  justice  to  set  aside  the  judgment  had  been 
overruled.  Leonard  v,  HaUem,  supra. 

31.  A  writ  of  error  does  not  lie  to  correct  an 
alleged  error  of  a  justice's  court  in  rendering 
judgment  by  default  on  an  insufficient  service, 
until  a  motion  to  correct  the  error  has  been 
made  before  and  overruled  by  the  justice. 
Following  Leonard  v.  Hallam,  supra;  Smith 
V.  Parker,  28  Iowa,  359. 

32.  Judgment  ill  dbitrict  court.  Where  the 
ruling  of  a  justice  of  the  peace  in  dissolving 
an  atta<jhment  was  reversed  upon  writ  of  error, 
the  "dV^trict  court  should  have  remanded  the 
cause  instead  of  protvouncing  final  judgment,  as 
the  writ  of  error  ctoly  reached  the  auxiliary  part 
of  the  proceedings.  Oourley  v.  Carmody,  23 
Iowa,  212. 

33.  Where  an  action  commenced  before  a  jus- 
tice of  the  peace  is  decided  upon  demurrer,  and 
a  writ  of  error  taken  thereon,  it  is  erroneous  for 
the  district  court  in  reversing  the  judgment  of 
the  justice  sustaining  the  demurrer,  to  render 
final  judgment  against  the  party  who  filed  the 
demurrer.  The  cause  should  be  remanded  to 
the  justice,  or  an  opportunity  given  to  plead 
over  in  the  district  court.  Garvin  v.  Wells,  8 
Iowa,  286. 

III.  The  Record  and  Costs. 

34.  Retturn  to  a  writ  of  error.  The  return  to 
a  writ  of  error  issued  out  of  the  district  court 
to  a  justice,  should  certify  the  record  and  pro- 
ceedings in  the  cause  pending  so  far  as  they  re- 
late to  the  facts  stated  in  the  affidavit  on  which 
the  writ  is  based.  Miller  v.  O'Neal^  9  Iowa,  446. 

36.  A  justice  will  not  be  required  to  certify 
evidence  offered  in  the  trial  before  him  in  re- 
sponse to  a  writ  of  error  when  such  certificate 
is  not  necessary  to  enable  the  district  court  to 
judge  of  the  correctness  of  his  ruling  upon  the 
admission  or  rejection  of  such  evidence.    Ibid. 

36.  Olideotlons  must  be  specific.  Objections 
,  urged  to  an  affidavit  for  a  writ  of  error  should 
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be  so  specificallj  and  distinctly  stated  as  to  call 
the  attention  of  the  court  to  the  defects  relied 
upon.     Wood  V.  Bailey y  12  Iowa,  46. 

37.  Failtire  of  clerk  to  issue  writ  When 
the  proceedings  before  ajastice  of  the  peace, 
with  all  the  original  papers  in  the  cause,  have 
been  certified  to  the  district  court,  as  though 
upon  a  return  to  a  writ  of  error  actually  is- 
sued, the  fact  that  the  clerk  had  failed  to  issue 
the  writ  is  not  a  sufficient  reason  for  dismissing 
the  cause.    Rhodes  v.  De  Bow,  5  Iowa,  260. 

38.  The  plaintiff  filed  his  affidavit  with  the 
derk  of  the  district  court  for  a  writ  of  error  to 
a  justice.  A  notice  was  served  on  Ijie  justice 
that  the  plaintiff  had  sued  out  a  writ  of  error, 
and  requiring  him  to  certify  the  proceedings  to 
the  district  court.  Notice  was  also  served  on 
the  defendant,  and  a  supersedeas  bond  filed,  and 
the  justice  certified  the  record  and  proceedings. 
But  it  did  not  appear  that  a  copy  of  the  affidavit 
was  served  on  the  justice  ;  and  no  writ  of  error 
was  issued  until  after  the  defendant  had  moved 
to  dismiss  the  proceedings  for  the  want  of  such 
writ.  Held,  not  sufficient  reason  for  dismissing 
the  cause,  that  the  clerk  had  thus  failed  to  issue 
the  writ.  The  affidavit  is  the  basis  of  the  pro- 
ceeding. IHd. 

39.  Upon  what  oburt  mujrt  act.  The  allega- 
tions in  an  affidavit  for  a  writ  of  error  amount 
to  nothing  unless  there  is  a  response  to  the  same 
in  the  return  of  the  justice.  Vance  v.  Kirfman, 
20  Iowa,  13 ;  Stone  v.  Murphy,  2  Ibid.  36. 

40.  It  is  the  return  to  the  writ  that  forms  the 
basis  upon  which  the  court  must  act ;  and  not 
the  affidavit,  which  is  for  the  purpose  of  procur- 
ing the  writ.  Lane  ds  Wilson  v.  Qoldsrnith,  23 
Ibid.  240. 

41.  The  affidavit  for  a  writ  of  error  lays  the 
foundation  for  the  issuance  of  the  writ,  but  can- 
not be  regarded  as  evidence  of  the  errors  com- 
plained of.  These  must  be  shown  by  the  return. 
Stons  V.  Murphy f  2  Iowa,  35 ;  Rhodes  v.  DeBow, 
5  Ibid.  260 ;  Vance  v.  Kirfman,  supra. 

42.  Action  against  two  defendants,  one  of 
whom  resided  in  the  township  in  which  the 
action  was  brought,  while  the  other  lived  in 
another  township  of  the  same  county.  The 
latter  appeared  before  the  justice  and  moved  to 
dismiss  the  action  for  the  reason  that  he  resided 
in  another  township,  and  notice  was  served 
therein.  This  motion  was  sustained  by  an  affi- 
davit. The  motion  was  overruled  and  the  case 
removed  to  the  district  court  by  writ  of  error. 


The  return  of  the  justice  to  the  writ  of  error 
showed  that  the  defendant  was  a  non-resident 
of  the  township  in  which  the  action  was  brought, 
but  did  not  show  where  service  was  made.  Ilekfy 
that  as  the  want  of  evidence  was  not  shown  by 
the  return,  there  was  no  error  in  affirming  the 
judgment  of  the  justice.  Johnson  v.  Ryan,  10 
Iowa,  588. 

43.  The  district  court  is  confined  to  errors  stated 
in  the  affidavit.  R/iodes  v.  DeBow,  5  Iowa,  260. 

4^  Affidavit  by  attorney.  The  affidavit  for 
the  writ  of  error  in  the  proceedings  of  a  justice 
of  the  peace  may  t>e  made  by  an  attorney  of  a 
party  applying  therefor,  who  is  acquainted  with 
the  facts.    Dixon  v.  Brophey,  29  Iowa.  460. 

46.  It  is  not  neoessary  that  the  affidavit  for  a 
writ  of  error  to  the  action  of  a  justice  in  setting 
aside  a  default  should  show  that  the  plaintiff 
resisted  the  motion  to  set  aside,  or  that  he  did 
not  consent  thereto,  or  that  he  excepted  to  the 
action  of  the  justice,  or  that  he  applied  to  the 
justice  to  correct  the  error  complained  of.  i&uf. 

See  Amendment;  Appeal;  Exceptions; 
Judgment  and  Decree  ;  New  Trial. 
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I.  Generally. 

1.  ZSstoppelB  are  of  three  kindB :  1.  By  matter 
of  record ;  2.  By  deed,  and  8.  In  pais.  Estop- 
pels of  the  first  and  second  class  are  denomi- 
nated technical  estoppels,  and  are  fixed  and 
settled  by  rules  of  universal  application ;  estop- 
pels in  pais  must,  in  most  cases,  be  determined 
by  the  circumstances  of  the  case.  Lucas  v.  Harty 
5  Iowa,  415. 

2.  Tlie  following  general  rule  swill  be  ob- 
served in  determining  whether  or  not  a  party  is 
concluded  by  estoppel:  An  est-oppel  obtains 
where,  1.  A  party  cannot  in  good  conscience 
gainsay  his  own  acts  or  assertions,  and  this 
whether  the  thing  admitted  be  true  or  false  • 
2.  When  a  party  by  his  declaration  or  conduct 
has  induced  a  third  person  to  act  in  a  particular 
manner,  and  a  repudiation  of  his  declarations 
or  conduct  would  work  an  injury  to  such  third 
person.  Ibid, 

3.  Proo£  An  estoppel  not  being  favored  in 
law,  must  be  always  clearly  proved.  Baldwin  v. 
L(yu>e,22  Iowa,  867. 

4.  Must  be  specially  pleaded.  Matter  in 
estoppel  must  be  specially  pleaded,  and  it  is  an 
error  to  admit  evidence  thereof  unless  so 
pleaded.  Ransom  dh  Go.  v.  Stanberry,  Garnishee, 
22  Iowa,  334. 

6.  By  act  of  another.  Before  a  person  can 
be  estopped  by  the  act  of  another,  the  person 
sought  to  be  estopped  must  know  of  the  act. , 
Neither  can  a  person  be  bound  by  the  unauthor- 
ized act  of  another  as  his  agent  without  some 
knowledge  that  he  is  so  acting.  Morris  v.  Sar- 
gent et  al.y  18  Iowa,  90. 

6.  Application  as  to  sales.  The  principle  of 
estoppel  applies  to  cases  of  void,  as  well  as  void- 
able sales.    Deford  v.  Mercer,  24  Iowa,  118. 

7.  Prevention  of  fraud.  While  an  estoppel 
will  be  suppressed  where  fraud  would  be  pro- 
duced by  its  enforcement,  it  will,  on  the  other 
hand,  be  called  into  being,  for  the  prevention  of 
fraud.    McNamee  v.  Moreland,  26  Iowa,  97. 

II.  ESTOFPEL  BY  RECORD. 

8.  Recitals  in  certificate  of  tax  sale.  That 
the  certificate  of  sale  upon  which  a  tax  deed 
was  executed  by  the  treasurer,  showed  a  sale  in 
parcels  does  not  estop  the  treasurer  from  deny- 
ing the  validity  of  such  deed.  Byam  v.  Cook,  21 
Iowa,  892. 

9.  Former  adjudication.  Where  there  has 
been  a  previous  recovery  on  the  same  contract. 


the  plaintiff  may  set  up  such  previous  recovery, 
by  way  of  estoppel,  to  show  that  certain  stipu-  • 
lations  in  the  contract,  as  conditions  precedent 
on  his  part,  had  been  complied  with ;  and  the 
defendant  was  estopped  from  denying  all  but 
the  subsequent  breach  and  damage.  Ileichew  v. 
BamiUon,  4  G.  Gr.  817. 

10.  ZSstoppel  by  Judgment  A  judgment  is 
conclusive  as  an  estoppel  only  between  the  same 
parties,  as  to  the  same  subject-matter,  and  where 
the  parties  are  mutually  bound.  Myers  v.  The 
County  of  Johnson,  14  Iowa,  47. 

11.  Party  to  an  action.  A  party  to  an  action 
is  estopped  from  claiming  any  right  adverse  to 
a  judgment  recovered  therein.  Shields  v.  Keys, 
24  Iowa,  298. 

12.  Applioation  of  rule.  Held,  that  a  pur- 
chaser under  execution  on  a  judgment  enforcing 
a  mechanics'  lien,  takes  a  title  to  the  property 
free  from  all  rights  or  equities  therein  of  the 
judgment  defendant.  Ibid. 

(For  illustrations  of  the  doctrine  of  estoppel 
as  applied  to  judgments,  see  Judgment,  post.) 

13.  Allegations  in  pleadings.  An  allegation 
in  a  petition  in  replevin  that  defendant  was 
in  possession  of  the  properly  in  controversy, 
estops  the  plaintiff  from  denying  the  possession 
of  defendant  at  the  time  the  action  was  brought. 
Kingsbury  v.  Buc/tanan,  11  Iowa,  387. 

14.  A  statement  in  a  pleading  in  a  former 
action,  which  was  dismissed,  will  not  operate  as 
an  estoppel  against  its  denial  by  the  party,  but 
merely  as  an  admission  on  his  part  which  is  open 
to  explanation ;  as  that  the  averment  was  unad- 
visedly, and  without  warrant  in  the  facts  dis- 
closed to  him,  inserted  by  the  attorney  who 
drew  the  pleading.  Sfiepard  v.  Pratt  et  al.,  32 
Iowa,  296. 

16.  Return  to  Writ  of  mandamus.  A  city 
council,  having  in  their  return  to  a  writ  of  man- 
damus admitted  the  appointment  by  them  of 
certain  commissioners  to  assess  damages,  etc., 
are  estopped  from  denying  that  the  persons  so 
appointed  were  duly  qualified  for  the  appoint- 
ment. Staie  of  Iowa  ex  rel.,  etc.,  v.  Keokuk,  9 
Iowa,  438.  • 

16.  Waiver  of  exemption  from  garnishment. 
If  a  corporation,  after  being  garnished,  instead 
of  pleading  its  exemption,  files  its  answer 
admitting  an  indebtedness  to  the  defendant  in  a 
certain  sum,  but  denying  any  indebtedness  to  a 
greater  amount,  upon  which  answer  issue  is 
taken  by  the  plaintiff,  and  trial   had   upon  the 
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merits,  resulting  in  a  verdict  for  the  plaintiff, 
under  which  a  new  trial  is  granted,  the  corpora- 
tion cannot,  by  an  instruction  lo  the  jury  on  the 
second  trial,  for  tlie  first  time  insist  upon  its 
exemption  to  garnishment.  Such  acts  of  the 
corporation  will  be  conclusive  of  a  waiver. 
CUjpp  V.  Walker  iSb  Davis,  85  Iowa,  315. 

III.  Estoppel  by  Dbbd. 
a.  Wlien  it  exists. 

17.  Recitals  in  deed  by  trustee.  In  1852,  D. 
executed  to  N.  his  note  and  deed  of  trust  to 
secure  the  payment  of  the  same,  in  which  S.  was 
named  as  trustee.  In  1855,  after  the  maturity 
of  the  ngte,  D.  died.  In  1856,  his  administrator, 
in  pursuance  of  authority  received  from  the 
county  court,  sold  the  property  described  in  the 
trust  deed  to  L.  Pending  the  negotiations,  and 
before  the  conveyance,  S.  received  tlie  note 
secured,  from  J\r.,  loith  authority,  as  his  attorney, 
to  take  the  necessary  steps  in  the  county  court  to 
secure  its  aUowance  and  payment  as  a  claim 
against  the  estate  of  D.,  and  did  procure  its  allow- 
ance by  said  court  as  a  claim  against  said  estate. 
On  the  day  the  property  was  conveyed  to  L., 
under  the  order  of  the  court,  S.,  acting  as  trustee 
and  attorney  for  said  N.,  by  his  deed  to  L., 
acknowledged  the  payment  of  the  trust  debt  and 
conveyed  the  property  to  L.  Ueld^  that  under 
the  circumstances,  the  acknowledgment  by  S. 
that  the  trust  deed  was  paid  and  satisfied  was 
binding  on  X.  Xewman  v.  Samuels  et  cU.,  17 
Iowa,  528. 

18.  Admission  of  corporate  existence.  The 
execution  of  a  mortgage  to  a  corporation  is  an 
admission  of  its  corporate  existence,  and  estops 
the  mortgagor  from  denying  the  same.  Frank- 
lin V.  Twogood,  18  Iowa,  515. 

19.  Recital  as  to  character  of  premises  con- 
veyed. A  deed  in  which  the  premises  conveyed 
were  described  by  the  grantor  as  "  the  same  on 
which  I  now  reside,"  estops  the  grantee  therein, 
and  all  persons  claiming  under  him,  from  deny- 
ing that  the  premises  were  the  grantor's  home- 
stead.    WiiXiams  \.  Swetland,  10  Iowa,  51. 

20.  A  vendor  of  real  estate  to  an  executor, 

after  receiving  the  purchase-money  and  execut- 
ing a  deed  therefor,  is  estopped,  in  an  action  for 
ri*nt  accruing  after  the  sale,  from  denying  the 
validity  of  the  purchase,  because  the  executor 
was  not  authorized  thereto  by  the  county  court. 
Shairhan.  v.  Long,  26  Iowa,  488. 


b.  When  it  does  not  exist. 

21.  Administrator's  deed.  The  grantees  in 
an  invalid  administrator's  deed  will  not  be 
estopped  thereby  from  denying  the  title  of  the 
heirs  at  law.  Bowers  v.  Keesecker  et  al.,  14  Iowa, 
301. 

22.  Void  deed.  Nor  will  the  heirs  of  a  mar- 
ried woman  be  estopped  by  a  deed  executed  by 
her  without  her  husband's  joining  therein,  and 
which  was,  on  that  account,  void.  Miller  v. 
Wetherby,  12  Iowa,  415. 

23.  In  a  proceeding  to  cancel  a  conveyance, 
it  will  not  be  held  as  an  estoppel  upon  the 
grantee  in  favor  of  the  grantor,  while  such 
grantor  insists  that  it  was  void,  and  conferred 
no  rights  upon  such  grantee.  Dowers  et  al.  v. 
Keesecker  et  al.,  14  Iowa,  301. 

24.  Estoppel  by  recitals  in  a  deed.  A  recital 
in  a  deed  under  which  a  party  claims  title,  does 
not  estop  him  from  also  claiming  under  an 
older  conveyance  or  paramount  title.  Baldwin 
V.  Thompson  et  al.,  15  Iowa,  504. 

26.  The  recital  in  a  mortgage  respecting 
lands  not  covered  thereby,  and  forming  no  part 
of  the  claim  of  title,  does  not  operate  as  an 
estoppel.  Ibid. 

26.  ZSffeot  of  deed  of  fraudulent  vendee. 
A  party  to  an  action  may  assail  a  deed  as  fraud- 
ulent, even  though  he  claims  under  a  convey- 
ance from  the  fraudulent  grantee,  except  when 
he  took  his  deed  with  full  knowledge  of  said 
fraud.     Baldwin  v.  Tuttle,  23  Iowa,  66. 

27.  A  deed  by  the  father,  as  natural  guardian 

of  his  child,  will  not  estop  a  third  party  from 
setting  up  title  derived  from  the  father  in  his 
own  right,  as  heir  of  the  child.  Shanks  v. 
Seamonds  db  Campbell,  24  Iowa,  131. 

28.  Neither  will  such  third  party's  failure  to 
object,  before  his  purchase,  to  improvements 
made  upon  the  land  by  persons  claiming  title 
through  the  alleged  guardian's  sale,  estop  him 
from  setting  up  his  title.  Ibid. 

IV.  Estoppel  in  Pais. 
a.  General  rules. 

29.  An  estoppel  in  pais,  if  proved,  will 
operate  as  effectually  against  a  party  as  if  con- 
stituted by  deed  or  record.  To  constitute  an 
estoppel  in  pais,  \t  must  appear:  1  That  the 
party  has  made  an  admission  which  is  clearly 
inconsistent  with  the  evidence  he  proposes  to 
give,  or  the  title  or  claim  which  he  proposes 


ESTOPPEL. 


439 


Estoppel  in  Pais  —  IlluBtratioDS. 


to  set  up  ;  2.  That  the  other  party  has  acted  upon 
the  admission  ;  and  8.  That  sach  other  party,  or 
those  claimin^a^  under  him,  will  be  injured  by 
allowing  the  truth  of  the  admission  to  be  dis- 
proved.   Lucas  V.  Hari,  5  Iowa,  415. 

30.  Laohes  in  asserting  title.  A  person  may, 
by  failure  for  a  great  length  of  time  to  assert 
his  title  against  another  claimant,  be  estopped 
therefrom.  Hall  v.  Doran  <k  Bakery  13  Iowa, 
368. 

31.  The  doctrine  of  equity  which  denies 
relief  to  parties  guilty  of  laches  is  restricted,  as 
a  general  rule,  in  its  application,  to  cases  where 
third  parties  have,  during  tlie  delay,  acquired 
rights,  or  the  opposite  party  has  so  changed  his 
situation  as  that  he  would  be  prejudiced  by 
allowing  the  negligent  party  to  assert  his 
claims.  Williams  et  ai,  v.  Allison  et  al.,  33  Iowa, 
278. 

32.  Tlie  doctrine  of  estoppel  is  not  favored 
in  laixr,  because  it  prevents  a  party  from  alleging 
or  proving  what  may  be  the  truth  ;  but  courts 
of  law  do  not  hesitate  to  enforce  it  when  clearly 
applicable.  French  ds  Davies  v.  Eowe  &  Hyde,  15 
Iowa,  563. 

33.  Admissions  of  maker  of  a  note.  The 
general  rule  that  a  party  who  induces  another 
to  take  an  assignment  of  a  note,  by  admitting 
the  justice  of  the  debt,  or  that  he  has  no  defense, 
cannot  afterward  deny  such  admission,  to  the 
prejudice  of  the  assignee,  has  no  applfcation  in 
the  case  of  usury,  where  the  assignee  has 
knowledge  of  the  same,  and  especially  where 
such  declarations  are  obtained  the  more  effec- 
tually to  cover  and  hide  the  same.  Ifichols  v. 
Levins  et  al.,  15  Iowa,  362. 

34.  Knowledge  of  acts  necessary.  Before  a 
person  can  be  estopped  by  the  act  of  another, 
the  person  sought  to  be  estopped  must  know 
of  the  act.  Neither  can  a  person  be  bound  by 
the  act  of  another  as  his  agent,  without  some 
knowledge  that  he  is  so  acting.  Morris  v.  Sar- 
gent et  cU.,  18  Iowa,  90. 

6.  Illustrations. 

36.  Assenting  to  sale  of  property.  When 
the  creditor  assents  to  a  sale  of  the  property 
described  in  a  deed  of  trust  executed  to  secure 
the  payment  of  his  demand,  and  to  a  diversion  of 
the  proceeds  arising  from  the  sale  to  other  pur- 
poses than  the  paymeut  of  his  debt,  he  thereby 
waives  his  lien  and  estops  himself  from  there- 


after asserting  it  against  the  purchaser.    Ifew- 
man  v.  Samuels  et  al.,17  Iowa,  528. 

36.  The  fact  that  a  person  holding  a  tax  deed 
for  land  was  present  at  an  execution  sale  thereof, 
and  bid  on  the  property  against  the  plaintiff  in 
the  execution,  who  became  the  purchaser,  and 
gave  no  notice  of  his  title  or  claim  thereto,  will 
not  estop  him  from  afterward  setting  up  his 
title  under  the  tax  deed,  when  it  is  not  shown 
that  the  purchaser  at  the  execution  sale  was 
not  fully  aware  of  the  other's  title,  or  that  he 
relied  on  his  action,  or  was  deceived  or  injured 
thereby.    Case  v.  Albee,  28  Iowa,  277. 

37.  An  acceptance  by  a  purchaser  at  tax 
sale,  who  also  claimed  to  be  the  owner  of  the 
land,  of  moneys  paid  by  another  claimant,  in 
redemption  from  such  sale,  does  not  operate  as 
an  admission  which  estops  such  purchaser  from 
denying  the  validity  of  the  claim  of  title  as- 
serted by  the  redemptioner.  TerreU  v.  Grim- 
mdl  et  al,.  20  Iowa,  393. 

38.  Acceptance  of  partition.  Wlien  commis- 
sioners, appointed  to  make  partitioa  of  real  es* 
tate,  treated  a  portion  of  the  property  as  a  part 
of  a  public  street,  and  made  partition  of  the  re- 
mainder, it  was  held,  that  the  acceptance  of  the 
partition  estopped  the  parties  from  denying 
that  the  portion  not  divided  was  a  part  of  the 
street.  McGregor  et  al.  v.  Reynolds  et  o^.,  19 
Iowa,  228. 

39.  Acts  showing  partnership.  A  party  who 
participates  in  negotiations  for  a  contract  of 
sale,  and  holds  himself  out  as  a  partner  in  the 
ownership  of  such  property,  is  estopped  from 
denying  such  partnership,  as  against  the  pur- 
chaser. Sherrod  db  Sherrod  v.  Langdon  db  Lang- 
don,  21  Iowa,  518. 

40.  The  sufficiency  of  a  certain  state  of  facts 
to  operate  as  an  estoppel  upon  the  grantee  of  a 
railroad  company,  to  deny  the  validity  of  a  pre- 
emption claimed  to  be  made  upon  lands  granted 
to  the  State  of  Iowa,  to  aid  in  the  construction 
of  a  certain  road,  under  sections  10,  11  and 
12  of  chapter  l,Laws  of  the  extra  session  of  the 
fifth  General  Assembly,  considered  and  deter- 
mined. Griffin  v.  The  Iowa  Homestead  Co.y  21 
Iowa,  282. 

41.  Receipt  of  snrplui  arising  from  Judicial 
sale.     The  receipt  of  the  surplus  remaining  in 

!  the  hands  of  the  sheriff,  and  arising  from  a  sale 
in  foreclosure,  with  full  knowledge  of  the 
method  in   which  notice    was    served,  estops 
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the  defendant  from  denying  the  sufficiency  of 
such  service.  Southard  v.  Perry  dh  Toumsend^ 
21  Iowa,  488. 

42.  Receipt  by  bailee.  The  bailee  of  per- 
sonal property  is,  by  his  receipt  executed  to  the 
bailor,  binding  himself  to  account  for  the  same 
to  such  bailor,  estopped  from  denying  the  right 
of  the  bailor  to  the  possession.  Heed  v.  Reed, 
13  Iowa,  5. 

43.  Collateral  Becurity.  If  a  creditor  is  pos- 
itively informed  by  his  debtor  that  he  will  not 
give  to  him  a  certain  promissory  note  as  collateral 
security  for,  but  only  in  payment  of,  his  claim, 
and  the  creditor,  in  the  face  of  these  declara- 
tions, procures  the  note  from  an  unauthorized 
agent  of  the  debtor  in  whose  possession  it  is, 
giving  him  a  receipt  therefor  as  collateral,  he 
cannot  afterward  defeat  the  effect  of  such 
taking,  from  being  in  payment,  and  insist  that 
the  transaction  was  void,  on  the  ground  that  the 
act  of  such  agent,  in  delivering  the  note  to  him 
as  collateral,  was  unauthorized  by  the  debtor. 
Burlington  Oas-Light  Co,  v.  Greene^  TTiomas  db 
Co.,  22  Iowa,  508. 

44.  Failure  to  assert  title.  Plaintiflfheld  an 
unrecorded  title  to  real  estate,  which  for  seven 
years  he  failed  to  assert.  In  the  mean  time,  his 
grantor,  claiming  title,  sold  the  real  estate  to 
defendant,  who,  under  claim  of  ownership,  made 
improvements  thereon,  with  plaintifif's  knowl- 
edge and  tacit  consent.  Held,  that  plaintifi"  is,  in 
equity,  estopped  from  setting  up  his  title,  which 
he  has  so  long  failed  to  assert,  with  knowledge 
of  defendant's  claim  of  ownership.  Foster  v. 
Bigelow,  24  Iowa,  379. 

46.  Failure  to  disclose  liens.  An  agent  of 
the  owner  of  real  estate  met  a  person  holding 
liens  and  incumbrances  thereon,  for  the  purpose 
of  paying  and  discharging  the  same.  The  agent 
asked  for  an  exhibit  of  all  liens  and  claims  held 
by  the  creditor  against  the  land,  and  was  in- 
formed by  the  latter  that  ho  had  none  other  than 
those  exhibited.  These  were  paid  by  the  agent, 
who  again  inquired  if  all  liens  were  settled,  and 
received  an  answer  in  the  affirmative.  The 
creditor  at  the  time  of  this  settlement  held  a 
certificate  of  tax  sale,  which  he  did  not  exhibit, 
and  upon  which  he  subsequently  obtained  a  tax 
deed  for  the  land.  Ileid,  that  he  was  estopped 
by  the  facts  connected  with  the  settlement 
from  asserting  title  under  this  deed.  Dntidaon 
\.FoUett,2i:  iow'Si,  217 


46. 


It  was  further  held  that,  whether  the 


owner  or  his  agent  in  fact  knew  that  the  taxes 
were  unpaid  for  the  year  for  which  the  laud 
was  sold  was  immaterial,  as  under  the  circum- 
stances the  creditor  was  bound  to  disclose  this 
lien,  and  if  he  did  not  he  would  be  concluded 
from  afterward  setting  it  up.  Ibid. 

47.  Iiandlord  and  tenant.  An  admission  by 
a  tenant  of  rent  due  from  him  to  his  landlord, 
upon  the  strength  of  which  a  third  party  pur- 
chases and  receives  an  assignment  of  the  claim 
from  the  landlord,  will  estop  the  tenant  from 
afterward  denying  such  indebtedness,  in  a  suit 
against  him  therefor  by  the  assignee.  Bower  dh 
Co.  V.  Stewa/rty  30  Iowa,  579. 

48.  Agent:  ratification.  Where  A  furnishes 
money  to  B,  under  a  contract  to  the  efiect  that 
B  is  to  invest  the  same  in  entering  public  lands 
along  the  line  of  a  contemplated  railroad,  and 
the  investment  is  accordingly  made,  and  the 
selection  of  lands  recognized  as  satisfactory,  and 
a  disposition  thereof  provided  for  by  the  will  of 
A,  his  representatives  cannot  afterward  be 
heard  to  claim  that  the  lands  were  not  selected 
by  B  along  the  line  of  the  railroad,  as  stipulated 
in  the  contract.  Warren  v.  Etmng,  trustee,  et 
al„  84  Iowa,  168. 

49.  An  attachment  plaintifi^  in  resisting  a 
motion  to  discharge  property  attached  as  the 
property  of  the  defendant,  can  take  advantage 
of  admissions  tending  to  show  that  he  is  not  the 
owner  thereof.    Poviroy  v.  ParnUee,  9  Iowa,  140. 

60.  Acquiescence  in  conveyance.  Where 
the  stockholders  of  a  company,  at  one  of  their 
meetings,  passed  a  resolution  authorizing  the 
sale  or  disposition  of  certain  real  estate  held  by 
it  to  the  defendant,  and  a  conveyance  thereof 
was  afterward  accordingly  executed,  and  deliv- 
ered to  him  by  the  president  and  secretary  of 
the  company,  of  which  the  stockholders  had 
knowledge,  and  which  was  acquiesced  in  by 
them  for  several  years,  it  was  held,  under  the 
circumstances  of  the  case,  that  the  company 
were  not  entitled  to  a  decree  in  equity  (what- 
ever its  rights  might  be  in  an  action  of  eject- 
ment) re-investing  it  with  the  title  to  the 
property,  on  the  ground  that  the  president  and 
secretary  were  not  specially  authorized  or  em- 
powered to  execute  the  conveyance.  Th^  Mar» 
sJiall  County  High  Sclifwl  Company  v.  The  Iowa 
Ecangeliral  Synod  et  al.,28  Iowa,  360. 

61.  Ratification  of  guardian's  sale.  Where 
infants  real  estate  is   sold  by  their  guardian. 
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and  they,  -after  obtaining  their  majority,  Triih 
full  knowledge  of  the  alleged  invalidity  of  ;he 
sale,  and  of  their  rights,  receive  and  retain  the 
money  which  was  the  produce  of  said  sale,  they 
are  estopped  from  afterward  questioning  its 
validity.  Fursley  et  al.  v.  Hays  et  al.,  17  Iowa, 
310;  S.  C,  23  Ibid.  11. 

62.  Bstoppel  of  party  ol^Jeoting  to  evidence. 
A  party  cannot  complain  of  the  admission  Of 
evidence  under  a  rule  adopted  by  the  court 
claimed  to  be  erroneous,  when  such  rule  was 
adopted  at  the  instance  or  upon  the  suggestion 
of  the  party  complaining.  Crawford  v.  Wolf, 
Carpenter  db  Angle,  29  Iowa,  567. 

See  Judgment  and  Decree  ;  Juiusdiction  ; 
Conveyance;  Insurance  ;  Criminal  Law;  Cor- 
FORATiON;  Railroad;  Taxes  and  Tax  Sale. 


ESTRAYS. 

1.  Authority    to   take   np  ettrays  limited. 

Under  section  6,  chapter  152,  Laws  of  1852, 1853, 
the  taker  up  of  an  estray  can  take  it  up  only  at 
his  farm  or  plantation.  His  authority  does  not 
extend  to  the  entire  township,  neither  is  it  re- 
stricted to  one  township,  if  his  farm  or  planta- 
tion lies  in  two  or  more.  Howes  v.  Carver,  8 
Iowa,  257. 

2.  The  words  ''or  otherwise  as  the  ease 
may  be/'  in  section  6,  chapter  102  of  the  Acts  oJt 

1852,  1858,  have  reference  to  the  taking  pro- 
vided for  by  the  8th  section  of  the  same  act ;  and 
contemplate  a  taking  up  wUhoiU  and  not  within 
the  settlements  of  the  State.  Ilnd. 

3.  The  solo  ol^ect  of  the  certifioate  required 
by  section  12  of  chapter  102  of  Acts  of  1852, 

1853,  is  to  advise  the  owners  of  the  property 
when  examining  the  estray  books,  of  the  loss  or 
accident.  Where  the  owner  has  knowledge  of 
the  loss  on  the  day  it  occurs,  it  is  not  necessary 
to  send  the  original  certificate  to  the  clerk.  Ilnd. 

4.  What  is:  replevin.  An  estray  is  an  animal 
wliose  owner  is  unknown.  It  is  accordingly 
held,  that  a  person  cannot,  under  the  statute  re- 
lating to  estrays,  take  up  an  animal  found  upon 
his  unfenced  premises,  whose  owner  is  known 
to  him ;  and  the  owner  of  the  animal  may,  in 
such  case,  bring  replevin  for  it  without  first 
tendering  to  the  person  taking  the  animal  up, 
the  costs  and  expenses  incurred  by  him  in  respect 
thereto.     Walters  v.  OlatJi,  29  Iowa,  437. 

See  Animals. 


BVIOTION. 

See  Conveyance. 


EVIDENOE. 

I.  Op  what  Matters  Courts  take  Judi- 
cial Notice,  442. 
II.  Presumptions,  443. 

III.  Burden  op  Proop. 

a.  In  particular  eases,  ^46. 

b.  As  to  execution  of  toriUen  instru- 

ments, 447. 
e.  In  respect  to  title,  448. 

IV.  Best  and  Secondary  Evidence. 

a.  What  is  the  best  evidence,  449. 

b.  Admissibility  of  secondary  evidence, 

(1)  General    rules  and  iUustra- 

tions,  449. 

(2)  Preliminary  proof,  450. 
V.  Opinions  op  Witnesses. 

a.  Generally,  451. 

b.  As  to  damages,  452. 

c.  Experts,  452. 

VI.  Parol  Evidence  to  Vary  Writing. 

a.  General  rules,  453. 

(1)  When  admissible. 

(2)  When  inadmissible, 

b.  Illustrations,  454. 

c.  Respecting  deeds  and  title,  456. 

(1)  As  to  th^  consideration. 

(2)  Relative  to  trusts. 

(3)  To  show  deed  was  intended  as 

a  moj'tgage. 

(4)  Other  matters. 

d.  Relatite  to  bills  and  notes,  457. 

e.  Relative  to  judicial  records,  458. 
VII.  Hearsay,  458. 

VIII.  Res  oest^,  459. 
IX.  Admissions  and  Declarations. 

a.  Generally,  459. 

b.  Of  party  in  interest,  460. 

e.  Of  person  in  possession,  461. 

d.  Of  deceased  person,  461. 

e.  Of  partner,  462. 
/.  Of  agent,  4QS. 

g.  Of  Husband  and  wife,  463. 
X.  Documentary  Evidence. 

a.  Handwriting,  464. 

b.  Laws  and  public  documents.  464. 
e.  Judicial  writings,  465. 

d.  Records,  467. 

e.  Exemplifications  and  certified  copies,  408 . 
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/.  Offleial  certificates  and  authentiea- 

tions,  468. 
g.  Private  writings, 

(1)  Books  of  account,  469. 

(2)  Letters,  472. 
(8)  Receipts,  472. 

XI.  Respecting     Particular    Facts   and 

Issues,  472. 
XII.  Miscellaneous  Matters,  480. 
XIII.  Witness. 

a.  Fees  and  remedies  for  nonrattend- 

ance,  482. 

b.  Competency. 

(1)  In  general,  483. 

(2)  Husband  and  wife,  483. 

(3)  Attorney  and  client,  484. 

(4)  Where  executor  is  a  party,  ^^, 

(5)  Parties  to  the  record,  485. 

(6)  Persons  otiterwise  interested,  486. 

(7)  Melease  of  interest,  488. 
r.  Credibility. 

(1)  In  general,  ^dQ. 

(2)  Impeaching,  4^. 

(3)  Corroboration,  491. 
d.  Rules  of  examination 

(1)  Generally,  491. 

(2)  Order  of  introduction  of  testi- 

mony, 49\. 

(8)  Questions  and  answers,  492. 

(4)  Cross-examination,  4M. 

(5)  Refreshing  memory,  493. 

(6)  Privilege  to  refuse  to  answer,  494. 


I.  Of  what  Matters  Courts  will  take  Ju- 
dicial Notice. 

1.  General  history.  The  courts  will  take  ju- 
dicial notice  of  matters  of  general  history,  as  that 
the  common  law  was  introduced  in  the  Slate  of 
Illinois.  Holmes,  Brown  d  Co.  v.  Mallett,  Mor.  82. 

2.  Foreign  countries.  The  courts  of  the  Ter- 
ritory of  Iowa  did  not  take  judicial  notice  of 
the  location  of  cities,  or  the  laws  of  foreign 
countries.     Vinglet  v.  Fox,  Mor.  305. 

3.  Statutes  of  another  State.  The  courts  of 
Iowa  will  not  take  judicial  notice  of  the  laws  or 
statutes  of  another  State.  Bean  v.  Briggs  di 
FelthoHSer,  4  Iowa,  464 ;  Carey  v.  The  Cin.  <fi 
Chicago  R.  R.  Co.,  5  Ibid.  357. 

4.  Surveys  made  by  the  general  govern- 
ment are  public  and  within  the  judicial  knowl- 
edge of  courts.  Wnght  et  al.  v.  Phillips,  2  0. 
Or.  191. 


6.  The  locality  of  lands  designated  within  a 
given  section,  township  and  range,  as  estab- 
lished by  government  survey,  is  a  matter  of 
public  record  within  the  judicial  knowledge  of 
the  court.   Hypner  v.  Walsh  et  al.,  3  G.  Gr.  509. 

6.  Oity  ordinances.  The  supreme  court  can- 
not take  judicial  notice  of  the  provisions  of  a 
city  ordinance.  Oarvin  v.  Wells,  8  Iowa,  286 ; 
Goodrich  v.  Brown,  30  Ibid.  291. 

7.  The  mayor  of  Iowa  city  is  authorized  to 
take  judicial  notice,  ex  officio,  of  the  city  ordi- 
nftnces.    Conboy  v.  Iowa  City,  2  Iowa,  90. 

8.  The  city  court  of  Dubuque  may  properly 
take  judicial  notice  of  the  ordinances  of  said 
city.  The  State  of  Iowa  for  the  use  of  the  City 
of  Dubuque  v.  Leiber,  11  Iowa,  407. 

9.  Judicial  records  and  proceedings.  A 
court  will  take  notice  of  and  give  credit  to  its 
own  records  and  proceedings,  without  further 
testimony  to  establish  them  than  the  produc- 
tion of  the  proceeding  itself ;  and  esi)e<ially  is 
this  true  where  such  proceedings  have  taken 
place  in  the  same  cause,  or  in  another  cause  be- 
tween  the  same  parties,  or  those  under  whom 
they  claim.  Harrison  v.  Kramer  et  al.,  3  Iowa, 
543. 

10.  The  district  court  is  presumed  to  know 
the  genuineness  of  its  own  records,  and  the  sig- 
natures of  its  officers.  The  State  of  Iowa  v. 
Postlewait,  14  Iowa.  446 ;  T/ie  StaU  v.  Sefiiiling, 
Ibid.  455. 

11.  As  to  time  of  taking  effect  of  laws. 
Courts  should  know,  ex  officio,  at  what  time 
laws  take  effect.  Pierson  v.  Baird,  2  G.  Gr.  235. 

12.  The  district  court  cannot  take  judicial 
notice  of  the  fact  that  an  affidavit  offered  in 
evidence  was  admitted  in  another  case ;  neither 
is  an  affidavit  admissible  for  the  reason  that 
the  court  remembered  that  it  was  offered  in 
evidence  in  another  case  and  admitted,  the  court 
stating  that  it  would  be  evidence  in  the  case  at 
bar.    Baker  v.  Mynatt,  14  Iowa,  131. 

13.  Judges  of  the  district  court.  The  su- 
preme court  knows,  judicially,  Mie  judges  of 
the  different  judicial  districts  i»f  the  State. 
Ellsworth  V.  Mtwre,  5  Iowa.  486. 

14.  Rules  of  the  district  court.  The  supreme 
court  does  not  take  judicial  notice  of  the  rules 
of  the  district  court.  Horseman  v.  Todhunter 
et  at.,  12  Iowa,  230. 

16.  Jurisdictional  limits.  The  courts  of  this 
State  take  judicial  notice  of  the  fact  that  the 
island  of  Rock  Island  is  within  the  State  of 
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Illinois,  and  forms  a  part  of  its  territory  for 
judicial  and  all  other  purposes.  Gilbert  v.  The 
MoUne  Water  Power  and  Afanufacturing  Com' 
pany,  19  Iowa,  819. 

II.  Presumptions. 

16.  Date  of  instmment.  Between  the  parties 
to  an  instrument,  the  date  raises  a  presumption 
of  the  time  of  its  execution ;  but  as  to  third 
persons  it  is  not  evidence,  where  the  time  is 
material.    Meldrum  v.  Clarh,  Mor.  130. 

17.  Promiflflory  note.  Where  a  debtor  suffers 
a  note  to  remain  in  the  hands  of  liis  creditor, 
and  takes  no  receipt  against  it,  a  strong  pre- 
sumption is  raised  that  it  lias  not  been  satisfied. 

»    Jones,  Scott  <fc  Co.  v.  Fennimore,  1  G.  Qr.  134. 

18.  The  ezeoution  of  a  promissory  note 
raises  a  presumption  that  all  matters  between 
the  parties,  up  to  the  date  thereof,  have  been 
settled.  OrimmeU,  execiUrix,  v.  Warner,  21 
Iowa,  12 ;  Smith  v.  BisseU,  2  tt.  Gr.  379. 

19.  Presumption  of  maturity.  While  the  fact 
of  payment  of  part  of  a  note  may  be  competent 
evidence  to  be  considered  by  a  jury  in  determin- 
ing the  time  of  maturity  of  the  note,  yet  no  pre- 
sumption of  law  arises  therefrom  that  the  note 
was  then  due.  Hughss  v.  Monty,  24  Iowa,  499. 
Compare  with  Baylies,  for  the  use,  etc.,  v.  Pear- 
son  et  al.,  15  Iowa,  279. 

20.  Presumption  of  payment.  The  fact  that 
a  lost  note  has  been  overdue  a  little  more  than 
five  years  raises  no  presumption  of  payment 
or  non-existence.   Nash  v.  Gibson,  16  Iowa,  305. 

21.  Presumption  from  possession.  When  the 
plaintiff  is  in  possession  of  the  note  on  which 
suit  has  been  brought,  and  is  the  payee  therein, 
he  will  be  presumed  to  be  rightly  in  possession 
of  it,  and  the  assignment  on  the  back  of  the 
note  will  be  taken  to  have  been  erased  by  proper 
authority.  Citing  Gordon,  adm'r,  v.  Pitt,  3  Iowa, 
385  ;  Cook  &  Owsley  v.  Walters,  4  Ibid.  72.  God- 
dard  v.  Cunningham,  6  Iowa,  400. 

22.  Assignment  before  maturity .  The  assign- 
ment of  a  promissory  note  before  maturity  is 
prima  facie  evidence  that  the  note  was  received 
by  the  holder  for  a  valuable  consideration,  and 
in  the  usual  course  of  business.  Kelly  v.  Ford, 
4  Iowa,  140. 

23.  date.  It  is  presumed  that  an  assign- 
ment in  writing  was  executed  on  the  day  of 
which  it  is  dated.  Wcire  v.  City  of  Davenport,  11 
Iowa.  49. 


24. consideration.    An  assignment  of  a 

promissory  note  imports  a  consideration  for  as- 
signment ;  and  possession  of  the  note  by  assign- 
ment is  prima  fade  evidence  of  ownership  by 
the  holder.  Kelly  v.  Ford,  4  Iowa,  140  j  Hickok 
&  Boss  V.  Labussier,  Mor.  115. 

26.  Aoceptanoe  of  work.  The  act  of  accept- 
ing a  boat,  made  under  a  contract,  without  com- 
plaint, and  appropriating  it  to  the  use  for  which 
it  was  constructed,  furnishes  a  strong  presump- 
tion of  a  waiver  of  all  objections  to  its-defective-  ■ 
ness  and  delay  in  delivery.  Davis  v.  Fish, 
1  G.  Gr.  406. 

26.  Credits.  When  an  instrument  is  the  basis 
of  an  action,  the  credits  thereon  in  favor  of  the 
defendant  are  presumed  to  be  correct,  and  should 
be  allowed  without  additional  proof  of  their 
correctness.    Lloyd  v.  McClure,  2  G.  Qr.  139. 

27.  Judicial  action.  Where  the  record  does 
not  show  to  the  contrary,  it  will  be  presumed 
that  the  court  acted  in  accordance  with  the  pro- 
visions of  the  statute.  Brobst  v.  Thompson,  4  G. 
Gr.  135. 

28.  Qeneral  role.  Presumptions  are  allowed 
when  the  facts  to  be  presumed  are  consistent 
with  the  duty,  trust  or  power  authorized,  and 
tend  to  subserve  the  purposes  of  justice ;  but 
where  the  act  would  be  unauthorized  by  the 
trust  or  office,  or  contrary  to  the  duty  of  the 
party  assuming  the  power,  no  such  presumption 
can  be  admitted.    Rowan  v.  Lamb,  4  G.  Gr.  468. 

29.  Suspended  bank.  The  fact  that  a  bank 
has  suspended  payment  may  be,  and  is,  a  strong 
circumstance  to  show  that  its  paper  is  of  no 
value,  but  it  is  not  conclusive  of  the  fact.  John- 
son V.  Barney  i&Go.,\  Iowa,  531. 

30.  Amount  due  on  note.  In  the  absence  of 
proof,  or  if  the  evidence  leaves  it  uncertain 
what  amount  is  due  on  a  promissory  note,  the 
presumption  is  that  the  amount  appearing  upon 
the  face  of  the  note  remains  unpaid  and  is  due. 
Hershe  v.  Del-aney,  7  Iowa,  496. 

31.  In  favor  of  a  Judgment.  In  proceedings 
in  equity,  founded  upon  a  judgment,  the  pre- 
sumptions are  in  favor  of  the  validity  of  the 
judgment,  in  absence  of  proof  to  the  contrary. 
Loving  v.  Pairo  et  al.,  10  Iowa,  282 ;  Means  v. 
Hendershott  &  Burton,  24  Ibid.  78. 

32.  Bill  of  sale :  dates.  The  fact  that  a  bill 
of  sale  was  acknowledged  long  after  its  date  is 
not  alone  sufficient  to  raise  the  presumption 
that  it  was  antedated.  Tfwmas  v.  UUllionse,  17 
Iowa,  67.- 


444 


EVIDENCE, 


Presnmptions. 


33.  Of  malice  by  inference.  A  design  to 
injure  another  is  sufficient  ground  for  the  infer- 
ence of  malice.  Indeed,  it  is  in  this  way  malice 
is  most  usually  proven.  McCord  v.  High^  24 
Iowa,  836. 

34.  Husband  and  wife.  After  notice  of  a 
wife's  ownership  of  personal  property,  left  in 
the  control  of  the  husband,  has  been  filed  for  a 
period  of  five  years,  it  becomes,  under  Revision, 
section  2501,  presumptive  evidence  of  the  facts 

.  therein  stated.    Kvch  v.  Cowles,  admr.,  84  Iowa, 
259. 

36.  Delivery  of  deed.  In  the  absence  of  any 
showing  as  to  the  precise  time  at  which  a  deed 
was  delivered,  it  will  be  presumed  that  it  was 
done  at  the  date  of  the  acknowledgment.  Henry 
County  V.  Bradshaw,  20  Iowa,  355. 

36.  In  the  absence  of  proof  to  the  contrary, 
it  will  be  presumed  that  a  deed  in  the  custody 
of  the  grantee  was  delivered  by  the  grantor  and 
accepted  by  the  grantee  at  the  date  of  its  execu- 
tion.    Wolverton  v.  Collins  etcU.^M  Iowa,  238. 

37.  8heri£f 'fl  deed.  A  sheriff's  deed  is  pre- 
sumptive evidence  of  the  regularity  of  all  prior 
proceedings,  and  may  be  offered  in  evidence 
without  preliminary  proofs.  Conger  \.  Converse^ 
9  Iowa,  554. 

38.  As  to  copartnership  matters :  burden  of 
proofl  Where  a  note  is  given  in  the  name  of  a 
firm,  it  is  presumptive  evidence  that  it  was  given 
for  a  consideration  furnished  to  the  copartner- 
ship, and  the  onus  lies  on  the  party  seeking  to 
avoid  the  note,  to  show  that  it  was  given  for 
some  other  purpose.  McMvJLlan  v.  Mackenzie, 
2  G.  tJr.  368. 

39.  Existence  of  copartnership.  When  the 
execution  of  a  note  by  a  copartnership  is 
denied  under  oath,  the  existence  of  the  copart- 
nership will  not  be  presumed ;  neither  will  it 
be  presumed  that  it  was  executed  in  the  trans' 
action  of  copartnership  business.  Both  must  be 
established  by  proper  proof.  Byington  v.  Wood- 
ward dh  Wardej  9  Iowa,  360. 

40.  Ezecntion  of  note.  Where,  in  an  action 
on  a  note  purporting  to  have  been  executed  by 
a  firm,  the  execution  of  the  note  by  the  firm  was 
denied  under  oath,  but  the  signing  by  one  of  the 
parties  was  admitted  on  trial,  it  was  held,  that 
the  proof  of  the  sig^iature  was  not  presumptive 
evidence  of  the  execution  of  the  note  by  the 
firm.  J  bid. 

41.  Withholding  books.  Where  the  books  of 
a  copartnership  are  in  the  possession  of  one  of 


the  copartners,  and  in  a  proceeding  to  settle  the 
copartnership  business,  he  fails,  without  excuse, 
to  produce  them  in  evidence,  the  failure  will  be 
considered  as  a  strong  circumstance  against  him. 
Wallace  v.  Berger,  14  Iowa,  183. 

42.  Presumption  arising  from  degtruction  of 
contract.  Where  the  vendor  of  real  estate 
claimed  that,  in  the  contract  under  which  it 
was  sold,  time  was  the  essence  thereof,  and  it 
appeared  that  such  vendor,  having  obtained  pos- 
session of  said  contract,  immediately  destroyed 
the  same,  although  the  vendee  was  soliciting 
him  for  a  deed  thereunder,  this  fact  will  raise  a 
strong  presumption  that  the  contract  did  m)t 
contain  the  stipulations  claimed  by  the  vendor. 
Warren  v.  Crew,  32  Iowa,  315. 

43.  Judgment :  presumption  of  payment. 
Satisfaction  of  a  judgment  will  be  presumed, 
after  a  lapse  of  twenty  years,  if  it  is  suffered  to 
stand  so  long  unreclaimed  or  unacknowledged, 
and  without  any  attempt  to  enforce  it.  A  j  ury 
may  be  authorized  to  infer  payment  of  a  judg* 
ment  in  a  shorter  time  than  twenty  years,  if 
circumstances  render  satisfaction  probable ;  but 
the  presumption  of  law  of  payment  does  not 
arise  until  the  twenty  years  have  expired.  Hen- 
dricks <fe  Cooper  V.  WaUis,  7  Iowa,  224. 

44.  Death:  presumed  from  absence.  The 
death  of  an  absent  person  may  be  presumed 
within  seven  years  from  the  date  of  the  last 
intelligence  from  him,  from  facts  and  circum- 
stances other  than  those  showing  his  exposure 
to  danger  and  probably  resulting  in  death.  Tit- 
dale  V.  Coanecticut  Mutual  Life  Ins.  Co.,  26 
Iowa,  171. 

46.  Grounds  of  such  presumption.  Any  fact 
or  circumstances  relating  to  the  character, 
habits,  condition,  affections,  attachments,  pros, 
perity  and  objects  in  life,  which  usually  control 
the  conduct  of  men,  and  are  the  motives  of  their 
actions,  are  competent  evidence  from  which  may 
be  inferred  the  death  of  one  absent  and  unheard 
from,  whatever  the  duration  of  such  absence. 
Ibid. 

46.  Presumption  from  letters  of  administra- 
tion. Letters  of  administration  are  prima  fade 
evidence  of  the  death  of  the  party  npon  whose 
estate  they  were  issued.  Bat  the  presumption  of 
death  raised  thereby  is  weak  and  in  conclusive, 
and  may  be  rebutted  by  slight  evidence.  Ibid. 

47.  The  bare  fact  that  a  man  who  has  disap- 
peared, and  whose  death  is  contested,  was  seen 
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alive  within  three  years  prior  to  the  granting  of 
letters  of  administration  upon  his  estate,  will 
not  be  sufficient  to  overcome  the  presumption 
of  death  arising  from  the  issuing  of  such  letters- 
Tisdale,  adm*x,  v.  The  Connecticut  Mutudt  Life 
hut.  Co.,  28  Iowa,  12. 

48.  Official  acts.  It  will  bo  presumed  that  a 
person  in  authority  was  doing  his  duty  until 
the  contrary  appears.  DoUa/rhide  v.  Tlie  Board 
of  Commisnoners  of  Mtucatine  County,  1  G.  Or. 
158. 

49.  It  will  be  presumed  that  an  officer  has 
done  his  duty,  until  the  contrary  appears.  Cole 
V.  Porter  et  at.,  4  e.  Gr.  610 ;  McQuffie  v.  De- 
tine^  1  Ibid.  251. 

60.  An  officer  is  presumed  to  have  used  due 
diligence  in  the  discharge  of  his  duty.  Neatly 
V  Redman^  6  Iowa,  387. 

61.  In  the  supreme  court  when  no  replevin 
bond  appears  in  the  record,  it  will  be  presumed 
that  the  officer  executing  the  writ  discharged 
his  duty  by  taking  one  before  executing  the 
writ.    McQuffie  v,  Devine,  supra. 

62.  Authority  to  sign  bond  will  be  presumed. 
Where  the  name  of  the  plaintiff  in  a  suit  com- 
menced by  attachment  is  signed  to  the  attach- 
ment bond  by  the  attorney,  it  will  be  presumed 
in  the  appellate  court,  in  the  absence  of  any 
showing  to  the  contrary,  that  it  was  made  to 
appear  to  the  district  court  that  the  attorney 
had  authority  to  sign  his  client's  name  to  the 
bond.     Ooddard  v.  CunniTigham,  6  Iowa,  400, 

63.  Jurisdiction  to  receive  bond.  By  making 
a  bail  bond,  the  obligors  admit  the  facts  and  cir^ 
cumstances  which  rendered  the  bond  necessary, 
and  it  will  be  presumed  that  these  facts  gave 
the  officer  jurisdiction  to  take  the  bond.  JBSir- 
gieon  v.  The  State,  4  G.  Gr.  302. 

64.  As  to  issuing  writ  of  attachment.  Where 
the  petition  commencing  an  action  was  filed,  and 
a  writ  of  attachment  thereon  issued  the  same 
day,  it  will  be  presumed  that  the  attachment 
was  issued  before  the  action  was  commenced. 
Pitkins  V.  Boyd,  4  G.  Gr.  255. 

66.  As  to  appearance  of  attorney.  When 
the  record  shows  an  appearance  by  an  attorney, 
it  is  presumed  that  such  appearance  was  author- 
ized until  the  contrary  is  shown.  Potter  v. 
Parsons  et  al.,  14  Iowa,  286 ;  The  State  of  Iowa 
V.  Carothers,  1  G.  Gr.  464 ;  Harshey  v.  Blackmarr, 
20  Iowa,  161. 

66.  Possession:  negotiable  bond.  The  pos- 
session of  a  negotiable  bond,  under  the  Code  of 


1851,  is  presumptive  evidence  of  ownership  : 
and  if  such  possession  is  alleged  to  be  fraudu 
lent,  the  fact  can  only  be  established  by  evi- 
dence.   Keeney  v.  Chilis,  4  G.  Gr.  416. 

As  to  presumption  arising  from  possession  of 
a  promissory  note,  see  Bells,  Notes  and 
Checks,  §§  03, 94,  ante. 

67. of  real  estate.    The  person  in  actual 

possession  of  real  estate  is,  in  the  absence  of  testi- 
mony, presumed-  to  be  the  rightful  occupant. 
And  unless  those  attacking  this  possession,  and 
the  legal  title  based  thereon,  can  overcome  this 
presumption  by  clear  testimony,  the  legal  title 
must  prevail.  ffaU  v.  Doran  A  Baker,  13  Iowa, 
368. 

68.  As  to  identity  of  persons.  When  the 
record  discloses,  that  the  attorney  who  com- 
menced an  action  had  the  same  name  as  the 
judge  who  tried  the  cause,  the  supreme  court 
will  not,  without  more  evidence,  presume  that 
they  are  the  same  person.  ESUsworth  v.  Moore 
5  Iowa,  486. 

69.  As  to  issuing  commission.  Where  a  com- 
mission to  take  depositions  is  issued  by  the 
clerk,  under  the  seal  of  the  court,  it  will  be  pre- 
sumed to  have  been  issued  by  the  authority  of 
the  court.    Plummer  v.  Roads,  4  Iowa,  587. 

60.  Xhdstence  of  heirs  presumed.  The  exist- 
ence of  heirs  will  be  presumed  unless  the  con- 
trary is  made  to  appear.    Oladson,  admr.,  y. 

Whitney  et  al.,  9  Iowa,  267. 

III.  Burden  op  Proof. 
a.  In  particular  eases. 

61.  Promissory  note :  to  a  partnership. 
Where  a  note  is  given  in  the  name  of  a  firm,  it 
is  presumptive  evidence  that  it  was  given  for  a 
consideration,  furnished  to  the  copartnership, 
and  the  onus  probandi  lies  upon  the  party  seek 
ing  to  avoid  the  note,  to  show  that  it  was  given 
for  some  other  purpose.  McMuUan  et  al.  v. 
Maekemie,  2  G.  Gr.  368. 

62.  Burden  of  proof  of  notice.  That  the 
assignee  received  the  note  with  notice  of  fraud, 
or  want  of  consideration  in  its  inception,  must 
be  established  by  evidence  ;  and  the  burden  of 
proof  is  upon  the  party  assailing  the  assign 
ment.    KeUey  v.  Ford,  4  Iowa,  140. 

63.  A  sufficient  defense  to  an  action  on  a 
promissory  note,  as  between  the  onginal  payee 
and  the  maker,  does  not  impose  upon  the  holder 
thereof,  by  assignment,  the  burden  of  showing 
how  the  note  came  into  his  hands,  unless  some- 
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thing  has  been  shown  affecting  the  bona  fiden 
of  his  possession.  Ibid, 

64.  Where  a  sale  is  attacked  on  the  ground 
that  it  was  made  without  consideration,  and  for 
the  purpose  of  defrauding  creditors,  and  the 
allegations  of  the  bill  were  positively  denied  by 
the  answer ;  heldt  the  burden  of  proof  is  upon 
the  complainant,  and  when  the  cause  is  heard 
upon  the  bill  and  answer  alone,  the  bill  should 
be  dismissed.    Johnwm  v.  MeOrero,  11  Iowa,  151 . 

66.  Action  or  defense.  The  onus  probandi 
lies  upon  the  party  who  seeks  to  support  his 
action  or  defense  by  facts  of  which  he  is  sup- 
posed to  be  cognizant.  Sioafford  v.  Whipple, 
8  G.  Gr.  261. 

66.  Covenant.  If,  in  an  action  of  covenant, 
issue  is  joined  on  defendant's  plea,  that  he  had 
title  at  the  execution  of  the  deed,  the  ontis 
devolves  on  him  to  show  the  fact.  Ibid, 

67.  Where  a  promissory  note  was  given  for  a 
certain  quantity  of  land,  and  stipulated  that  if 
the  quantity  did  not  hold  out,  that  a  correspond- 
ing deduction  should  be  made  from  the  amount 
of  the  note ;  Iield,  that  the  onus  was  upon  the 
defendant  to  show  that  the  land  did  not  contain 
the  stipulated  quantity  J&u>ett  v.  Lyon  et  ai., 
3  G.  Gr.  577. 

68.  Credit.  Generally,  a  defendant  is  not 
bound  to  prove  the  correctness  of  a  credit 
indorsed  on  a  cause  of  action.  Thompson  v. 
Blanehard,  2  Iowa,  44. 

69.  Fraud  and  want  of  consideration. 
Where  suit  is  brought  on  a  promissory  note  in 
the  name  of  the  assignee,  to  which  defendant 
pleads  fraud  and  want  of  consideration,  the  onus 
of  showing  the  fraud  and  want  of  consideration 
and  that  the  plaintiff  is  not  a  bona  fide  holder  of 
the  note  for  a  valuable  consideration,  without 
notice  of  the  alleged  fraud,  rests  upon  the  de- 
fendant.   K€Uy  V.  Ford,  4  Iowa,  140. 

70.  A  promissory  note  imports  a  sufficient 
consideration,  and  the  onus  is  on  the  party 
averring  the  contrary.  First  Ifational  Bank  of 
Cedar  BapidsY,  Hurford  db  Brother,  29  Iowa,  579. 

71.  Ezeoation.  A  plaintiff,  by  merely  charg- 
ing the  defendant  with  having  wrongfully 
issued  an  execution,  cannot  cast  upon  him  the 
burden  of  producing  the  judgment  to  support 
it.  The  plaintiff  must  first  make  out  a  prima 
fade  case  against  the  defendant  before  he  can 
call  upon  the  latter  the  burden  of  disproving 
the  charge  made  against  him.  Dupont  v.  Bourn- 
ing,  6  Iowa,  172. 


72. 


burden    changed.    Where    in    an 


action  against  a  justice  of  the  peace  for  wrong- 
fully issuing  an  execution,  his  docket  is  offered 
in  -  evidence  by  the  plaintiff,  and  that  fails  to 
show  a  judgment  which  would  authorize  the 
issuance  of  the  execution  against  the  plaintiff, 
the  burden  of  proof  is  chan^red,  and  the  defend- 
ant is  required  to  produce  the  judgment,  if  any 
has  been  rendered.  Ibid. 

73.  In  {proceedings  against  bail  on  scire  fociaa, 
the  burden  of  proof  is  on  the  defendant  to  show 
cause  why  the  recognizance  should  not  be 
estreated.     The  State  v.  (7«rr,  4  Iowa,  289. 

74.  On  plea  of  pa3rment  the  burden  of  proof 
is  on  the  defendants.  Peck  v.  Henders/uitt, 
14  Iowa,  40. 

76.  Negligence:  diligence.  In  an  action  for 
damages  resulting  from  an  injury  occasioned  by 
a  defective  road  or  bridge,  the  plaintiff,  to  en- 
title him  to  recover,  must  not  only  show  some 
negligence  on  the  part  of  the  defendant,  but 
ordinary  care  and  diligence  on  his  own  part. 
Buseh  V.  T/ie  City  of  Davenport,  6  Iowa,  443. 

76.  A  defendant  desiring  to  reduce  the 
amount  of  a  daim  on  a  promissory  note  must 
show  affirmatively  the  amount  of  such  reduction 
to  be  made.    Hershe  v.  Delaney,  7  Iowa,  496. 

77.  Teat.  The  true  test,  to  determine  where 
the  burden  of  proof  is,  is  to  consider  which 
party  would  be  entitled  to  the  verdict  if  no 
evidence  were  offered  on  either  side ;  for  the 
burden  of  proof  lies  on  the  party  against  which 
in  such  case,  the  verdict  ought  to  be  given. 
Veiths  V.  Hagge,  8  Iowa,  163. 

78.  Senrice  of  sabposna.  In  an  action  for 
damages  for  failing  to  obey  a  subpoena,  the 
question  whether  it  was  served  or  not  is  a 
matter  of  proof  for  the  plaintiff  on  the  trial. 
MeCaU  v.  BuUerworth,  8  Iowa,  329. 

79.  When  a  vendee  assiunes  to  rescind  a 
contract  for  the  purchase  of  real  estate,  upon 
the  g^und  that  the  grantor's  interest,  as  a  part- 
ner in  the  property  purchased,  is  not  equal  to 
that  of  his  copartner,  and  that  it  is  liable  to  be 
subjected  to  the  debts  of  the  firm,  the  burden  of 
showing  these  facts  devolves  upon  the  party 
seeking  to  rescind.   Moore  y.Bare,  11  Iowa,  198. 

80.  Where  every  material  allegation  of  a 
petition  is  denied  by  the  answer,  such  denial 
can  only  be  overcome  by  a  preponderance  of 
evidence.    Fifield  v.  Oaston,  12  Iowa,  218. 

81.  Z>eed.  A  deed  of  conveyance  pr»m<»/aeid 
vests  the  legal  title  in  »the  grantee ;  and  the 
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harden  of  proof  is  upon  the  party  who  attacks 
such  title.    Ilnd. 

82.  Mortgages.  An  admission  that  a  deed, 
absolute  on  its  face,  was,  in  fact,  a  mortgage 
only,  does  not  change  the  burden  of  proof  as  to 
the  good  faith  of  the  transaction.  Ibid. 

83.  Vendor's  lien.  The  burden  of  showing 
a  waiver  of  a  vendor's  lien  is  on  the  purchaser. 
Haj/Sf  admr.,  v.  Hariri^  admr,,  12  Iowa,  61. 

84.  Attacking  wilL  In  impeaching  a  will 
upon  the  ground  of  insanity,  the  onu/i  is  upon 
the  contestants.  In  the  matter  of  the  will  of 
Henry  Coffman^  12  Iowa,  491. 

86.  Fraudulent  sale.  Where  a  sale  by  a 
debtor  is  attacked  by  a  creditor,  upon  the  ground 
that  it  was  made  without  consideration,  and  for 
the  purpose  of  defrauding  creditors,  and  the 
allegations  of  the  petition  are  specially  denied 
in  the  answer,  the  burden  of  proof  is  upon  the 
complainant ;  and  if  the  allegations  of  the  bill 
are  not  sustained  by  adequate  evidence,  it  should 
be  dismissed.  Wright  dh  White  v.  Wheeler  et  aL, 
14  Iowa,  8. 

86.  Ezeoution  of  deed.  Where  a  sworn 
answer  does  not  deny  thei  execution  of  a  deed, 
but  avers  that  it  was  not  executed  for  a  valuable 
consideration,  if  it  is  properly  acknowledged 
proof  of  its  genuineness  and  validity  is  nqjt, 
under  the  statute,  necessary  to  its  admission  in 
evidence.    Savery  v.  Browning,  18  Iowa,  246. 

87.  Damages.  In  an  action  for  damages, 
sustained  by  reason  of  false  representations 
made  in  a  contract,  the  burden  of  proof  is  upon 
the  plaintiff.    GiimmeUY.  Warner,  21  Iowa,  11. 

88.  Common  carrier.  The  burden  of  proof 
is  upon  a  common  carrier,  who  has  received 
property  for  transportation!  to  show  the  circum- 
stances which  excuse  him  or  relieve  him  from 
liability.  Angle  v.  J'he  M-  <fc  -3f.  B.  B.  Co.,  18 
Iowa,  555. 

89.  Stamps:  cancellation.  When  an  instru- 
ment is  offered  in  evidence  bearing  a  proper 
revenue  stamp,  the  presumption  of  law  is  that 
it  was  stamped  at  the  proper  time,  and  by  the 
proper  authority,  and  the  onus  is  on  the  opposite 
party  to  rebut  this  presumption  by  a  preponder- 
ance of  evidence.  Union  Agricultural  and 
Stock  Association  v.  NeiU,  81  Iowa,  95. 

90.  Fraud.  The  correctness  of  the  rule  recog- 
nized, that  where  a  note  has  been  obtained  by 
fraud,  the  burden  of  proof  is  upon  the  party 
seeking  to  enforce  its  payment  to  show  that  he  is 
a  h<ma  fide  holder.     Lane  v.  KrekU,  22  Iowa,  399. 


91.  The  burden  of  proof  is  upon  the  party 
seeking  to  avoid  a  contract,  upon  the  ground 
that  it  was  induced  by  fraudulent  representa- 
tions. Where  the  evidence  leaves  the  case  in 
equipoise,  the  party  affirming  must  fail.  Oaks 
V.  Harrison  et  u^.,2i  Iowa,  179. 

92.  Advancement.  While  the  burden  of 
proof  is  upon  the  party  claiming  it,  to  show  that 
an  advancement  was  made,  the  evidence  need 
not  be  conclusive.  The  fact  may  be  sufficiently 
established  by  a  preponderance  of  testimony. 
Middleton  v.  Jfiddleton,  31  Iowa,  151. 

93.  Preponderance  of  testimony.  Where 
the  burden  of  proof  is  on  the  plaintiff  to  establish 
his  case,  and  the  evidence  is  in  equipoise,  the 
plaintiff  must  fail.  Hanson  v.  Step?ienson  et  ux., 
32  Iowa.  129. 

6.  As  to  execution  of  written  instrumerUs :  signa- 
tures. 

94.  Signature  of  indorser.  Under  the  Revised 
Statutes  of  1843,  page  455,  section  10,  the  signa- 
ture of  the  indorser  of  the  note  need  not  be 
proved,  unless  denied  under  oath.  SteitiJieWer  v. 
Edwards,  2  G.  Gr.  366. 

96.  Under  the  act  of  January  24,  1853, 
entitled,  "  An  act  relating  to  evidence,"  it  is  not 
necessary  to  prove  the  assignment  of  a  note, 
unless  the  assignment  Is  specifically  denied  by 
the  defendant  under  oath.    Sands  v.  Woods,  1 

Iowa,  263. 

96.  In  an  action  against  the  guarantor  of  a 

promissory  note,  where  the  guaranty  is  written 
on  the  back  of  the  note,  the  plaintiff  is  not  re- 
quired to  prove  the  signature  of  the  guarantor, 
unless  the  same  is  denied  under  oath.  Partridge 
V.  Patterson,  6  Iowa,  514. 

97.  In  an  action  on  a  promissory  note,  evidence 
of  the  genuineness  of  the  signature  to  an  in- 
dorsement will  not  be  required,  when  it  appears 
from  the  pleadings  that  no  direct  issue  was 
joined  thereon.  Manning  <fc  Caldwell  v.  Per- 
kins, 16  Iowa,  71. 

98.  Bzecution  of  note.  Under  chapter  108, 
Laws  of  1853,  the  supposed  maker  of  a  bill  or 
note  may  prove  that  it  was  not  his  deed,  but 
the  burden  of  proving  the  execution  can  be 
placed  upon  the  holder  only  by  a  sworn  denial. 
TerJiune  v.  Henry  db  Camiichael,  13  Iowa,  99 ; 
following  Lyon  v.  Bunn,  6  Ibid.  48 ;  Seachrist 
V.  Onfflth,  Ibid.  390. 

99.  And  the  same  rule  prevails  under  section 
'  2967  of  the  Revision  (Code  of  1873,  §  2730). 
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Smith  V.  Humphrey,  15  Iowa,  428 ;  Clinton  Na- 
tional Bank  v.  Torry,  30  Ibid.  85 ;  Loomis  db 
Leroy  v.  Metealf  &  Fuller,  Ibid.  382  ;  Walker  v. 
Sleight,  Ibid.  310 ;  Robinson  v.  Lair,  31  Ibid.  9. 

100.  By  whom  denial  must  be  made.  In  order 
to  cast  upon  the  plaintiff,  in  an  action  upon  a 
promissory  note,  or  other  written  instrument* 
the  burden  of  proving  the  genuineness  Cf  the 
signature  of  the  maker  or  indorser  thereof,  the 
same  must,  under  our  prejsent  statute  (chap. 
28,  Laws  of  1862),  be  denied  under  oath  by  the 
party  whose  signature  it  purports  to  be.  It  is 
accordingly  held,  that  a  denial  by  the  maker  of 
the  genuineness  of  the  signature  of  the  indorser 
is  not  sufficient  to  throw  such  onue  upon  the 
plaintiff.    Robinson  v.  Lair,  31  Iowa,  10. 

101.  To  require  proof,  on  the  part  of  the  plain- 
tiff, of  the  genuineness  of  a  written  instrument 
on  which  suit  is  brought,  or  of  any  writing 
which  is  referred  to  and  set  out  or  copied  in  the 
pleading,  the  denial  under  oath  of  the  genuine- 
ness of  the  signature,  required  by  the  statute 
(chap.  28,  Laws  1862  ;  Revision,  §  2967 ;  Code  of 
1878,  §  2730),  must  be  made  by  the  party  whose 
signature  it  purports  to  be.  Ibid. ;  Walker  v. 
SUight,  30  Iowa,  310. 

102.  Rule  applicable  to  municipal  corpora- 
tion. The  provisions  of  section  2967  of  the  Re- 
vision of  1860,  as  amended  by  chapter  28,  Laws 
of.  1862  (Code  of  1873,  §  2730),  that  when  an  ac- 
tion is  founded  upon  a  written  instrument,  a 
copy  of  which  is  filed  with  the  pleadings,  the 
genuineness  or  due  execution  shall  be  deemed 
admitted,  unless  denied  by  the  adverse  party 
under  oath,  and  that  any  other  writing,  a  copy 
of  which  is  filed  with  the  pleadings,  may  be 
read  against  such  party  as  genuine  and  duly 
executed,  unless  he  denies  the  same  by  affidavit 
before  the  trial  is  begun,  is  applicable  to  cases 
in  which  trading  or  municipal  corporations  are 
parties.    Clark  v.  Polk  County,  19  Iowa,  248. 

103.  County  warrant.  Wlien  the  execution 
of  a  county  order  is  not  denied  under  oath,  the 
ourden  of  showing  that  it  was  altered  after  ex- 
ecution is  upon  the  maker.  Warren  v.  Cldcka- 
saw  County,  13  Iowa,  588. 

104.  Signature  to  warrants.  In  an  action 
against  a  municipal  corporation  upon  warrants, 
if  the  warrants  are  set  out  in  the  petition  by 
copy,  and  their  execution  is  not  denied  under 
oath,  they  may  be  admitted  in  evidence  without 
proof  of  the  genuineness  of  the  signature,  or 


of  the  authority  to  issue  the  same.  Clark  v. 
City  of  Des  Moines,  19  Iowa,  199. 

106.  Promiasory  note.  Where,  in  an  action 
on  a  promissory  note,  in  the  name  of  the  as- 
signee, the  defendants  deny  the  execution  and 
assignment  of  the  note,  but  the  answer  is  not 
sworn  to,  the  defendants  may  introduce  evidence 
to  sustain  their  denial.  The  effect  of  such  an 
answer  is  to  change  the  burden  of  proof  from 
the  plaintiff  to  defendant.  Seachrist  v.  Griffith 
etal.,  6  Iowa,  390. 

106. '. denial  of  execution  by  agent.  In  an 

action  on  a  promissory  note,  which  purports  to 
be  signed  by  an  agent  for  the  principal,  the 
burden  of  showing  that  the  agent  was  not 
authorized  to  execute  the  note  for  the  maker 
can  be  imposed  upon  the  plaintiff  only  by  a  de- 
nial of  the  execution  of  the  note  under  oath. 
l/iompsonv.  Abbott  db  Co.,\l  Iowa,  193. 

c.  In  respect  to  title. 

107.  Real  estate :  parol  gift :  burden  of  prooC 
Where  a  party  seeks  to  divest  another  of  the 
legal  title  to  real  estate,  on  the  ground  of  a 
parol  gift,  upon  conditions  which  he  alleges 
have  been  complied  with  by  him,  the  burden  of 
proof  is  upon  him  to  sustain  the  allegations  of 
his  petition  by  clear  and  satisfactory  testimony, 
when  they  are  denied  by  the  respondent.  Wil- 
liamson V.  Williamson,  4  Iowa,  279. 

108.  liOgal  title.  The  burden  of  proof  is 
upon  the  party  attempting  to  overturn  a  legal 
title ;  and  the  evidence  offered  for  this  purpose 
must  be  clear,  satisfactory,  and  conclusive,  and 
not  made  up  of  loose  and  random  conversa- 
tions. Parker  v.  Piercs  et  al.,  16  Iowa,  227 ; 
Harris  v.  Stone,  15  Iowa,  273 ;  Flfield  v.  Gaston, 
12  Ibid.  218 ;  Noel  v.  Noel,^  1  Ibid.  423  :  Corbil  v. 
Smith,  7  Ibid.  60 ;  Cooper  v.  Skeel,  14  Ibid.  578  ; 
Gardner  v.  WeMon,  18  Ibid.  533 ;  Kineell  v.  Feld- 
man,  22  lb\d.S6S;  Monroe  y.  (?rac<?«,  23  Ibid.  597. 

109.  Acknowledgment.  The  burden  of  proof 
is  upon  the  party  who  impeaches  the  truthful- 
ness of  the  official  certificate  of  the  acknowledg- 
ment of  the  execution  of  a  deed ;  and  the  fact 
that  a  notary  cannot  remember  incidents  con- 
nected with  the  acknowledgment  is  entitled  to 
but  little  weight  as  against  the  certificate. 
Morris  v.  Sargent  et  al.,  18  Iowa,  90. 

110.  Fraudulent  sale.  Where  a  sale  by  a 
debtor  is  attacked  by  a  creditor,  upon  the 
ground  that  it  was  made  without  consideration. 
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and  for  the  purpose  of  defrauding  creditors,  and 
the  allegations  of  the  petition  are  specifically 
denied  in  the  answer,  the  burden  of  proof  is  upon 
the  complainant ;  and  if  the  allegations  of  the 
bill  are  not  sustained  by  adequate  evidence,  it 
should  be  dismissed.  WrigJU  dh  WJiite  v.  Wheeler 
et  al.,  14  Iowa,  8 ;  Parsons  v.  Hedges,  15  Ibid. 
119. 

111.  Oomdderation.  When  a  deed  is  alleged 
to  have  been  given  without  valid  consideration, 
the  burden  of  proof  is  on  the  party  so  alleging. 
Jones  V.  Berkshire^  15  Iowa,  248. 

IV.  Bb8t  and  SEcoin>AiiY  Evidence. 
a.  WluU  is  the  best  evidence, 

112.  Contents  of  recorded  lost  instrument. 

Where  an  original  mort-gage  cannot  be  pro- 
duced, its  contents  should  be  proved  by  the  re- 
cord copy,  or  an  authenticated  copy  thereof. 
Horseman  v.  Todhunter,  12  Iowa,  250. 

113.  To  prove  the  amount  of  a  Judgment, 
the  record  of  the  judgment  itself  is  the  best  evi- 
dence. The  execution  is  not  competent  evidence 
of  the  judgment,  nor  of  the  amount,  date,  valid- 
ity or  regularity  of  the  same.  Parsons  v. 
Hedges,  15  Iowa,  119. 

114.  Publication  of  ordinance.  It  is  compe- 
tent to  prove  by  parol  the  publication  of  an 
ordinance.  Such  evidence  is  original  and  not 
secondary.  City  of  Des  Moines  v.  Gasady  et  al., 
21  Iowa,  570. 

b.  Admissibility  of  secondary  evidence. 

(1)  General  rules  and  illtistrations. 

116.  Memorandum  of  clerk.  Where  an  orig- 
inal invoice  of  goods  appears,  by  satisfactory 
evidence,  to  have  been  lost  or  mislaid,  a  memo- 
randum of  the  items,  as  copied  by  the  witness, 
as  clerk  of  the  party,  was  admitted,  in  order  to 
show  what  items  were  in  a  l>ox,  for  which  the 
steamboat  was  sued.  Steamboat  Wisconsin  v. 
Young,  3  G.  Gr.  268. 

116.  Memorandum  of  officer.  A  memoran- 
dum by  the  treasurer  of  the  county,  showing 
that  certain  warrants,  offered  in  evidence,  were 
presented  by  such  agent,  is  not  admissible  in 
evidence  in  such  an  action,  until  the  proper 
foundation  has  been  laid  for  the  introduction 
of  secondary  evidence.  Powesheik  County  v. 
Stanley,  and  The  Same  v.  Ross,  9  Iowa,  511. 

117.  Wrongful  act  of  defendant.  Wliere  a 
note  was  offered  in  evidence,  the  defendant's 
attorney  received  it  for  the  ostensible  purpose  of 
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examining  it,  and  thereupon  delivered  it  to  the 
sheriff,  with  instructions  to  levy  upon  it  an  exe- 
cution, which  he  held  in  his  hands,  in  favor  of 
a  third  party ;  it  was  held,  that  secondary  evi- 
dence of  the  contents  of  the  note,  and  the  assign- 
ment thereof,  was  rendered  necessary  by  the 
wrongful  act  of  the  defendant,  and  that  he 
could  not  complain  of  its  admission.  Selmaw  v. 
Cobb,  4  Iowa,  534. 

118.  Appointment  of  agent:  paroL  Parol 
evidence  may  be  admitted  to  show  the  appoint- 
ment of  an  agent  by  a  county  judge,  after  it  has 
been  shown  by  the  evidence  of  the  judge  who 
made  the  appointment,  that  no  record  entry  of 
such  appointment  was  made.  Powesheik  County 
V.  Stanley,  T/ie  Same  v.  Boss,  9  Iowa,  511. 

119.  A  copy  of  an  instrument  in  writing 
may  be  admitted  in  evidence,  when  the  proper 
foundation  for  such  evidence  has  been  laid  by 
showing  the  loss  of  the  original.  Bell  v.  Byer- 
son  db  Barlow,  11  Iowa,  234. 

120.  Contents  of  a  deed.  Secondary  evi- 
dence of  the  contents  of  a  deed  cannot  be  intro- 
duced to  prove  title  in  an  action  of  ejectment, 
unless  it  is  shown  to  be  lost,  or  not  belonging  to, 
nor  within  the  control  of,  the  party  wishing  to 
use  the  same.     Williams  v.  Heath,  22  Iowa,  519. 

121.  Record  copy  of  instrument.  The  record 
copy  of  a  deed  being  secondary  evidence,  is  in- 
admissible to  prove  the  contents  of  the  instru- 
ment, unless  it  is  first  shown  that  the  original 
is  lost,  or  does  not  belong  to,  or  is  not  under 
the  control  of,  the  party  offering  the  record  in 
evidence.  The  case  of  Williams  v.  Heath,  22 
Iowa,  519,  followed.  Ackley  v.  Sexton,  24  Ibid. 
320. 

122.  Contents  of  execution.  When  the  re- 
cords do  not  show  that  an  execution  had  been 
issued  or  returned,  held,  that  secondary  evidence 
was  admissible  to  show  the  existence  and  con- 
tents of  such  execution.  Conger  v.  Converse, 
9  Iowa,  554. 

123. sheriff's  certificate.  A  sheriff 's  cer- 
tificate of  a  sale  is  admissible,  after  the  proper 
foundation  has  been  laid  for  the  introduction  of 
secondary  evidence,  as  tending  to  show  th'^  ex- 
istence and  contents  of  the  execution  under 
which  the  sale  was  made.  Ibid. 

124. of  lost  writs  of  attachment.    In  an 

action  of  replevin  against  attaching  creditors, 
whose  writs  of  attAcliment  have  been  lost,  they 
will  be  entitled  to  all  the  benefits  thev  would 
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have  been  by  having  the  writs  themselves,  if 
their  existence  and  loss  be  proven,  and  proof 
that  they  were  duly  issued  by  the  plt)per  officer, 
is  prima  fade  evidence  of  their  sufficiency  as  to 
form  and  seal.  McNorton  v.  Akerf,  24  Iowa, 
869. 

126.  of  lost  record.    The  general  rule  is 

that  when  a  record  is  shown  to  be  lost,  its  con- 
tents may  be  proved  by  secondary  evidence, 
and  if  such  secondary  evidence  discloses  that 
better  evidence  exists,  such  evidence  must  be 
produced  ;  or  if,  from  the  nature  of  the  case,  it  is 
manifest  that  such  evidence  exists,  it  must  bo 
produced.  When  it  is  not  apparent  the  object- 
ing party  must  show  that  it  exists.  Conger  v. 
Converse,  9  Iowa,  554 ;  Biggins  v.  Reed,  8  Ibid. 
298. 

126.  Copy  of  lost  instrument.  Plaintiff,  as 
assignee,  sues  upon  a  county  warrant,  the  peti- 
tion setting  out  a  copy  thereof,  and  of  the  assign- 
ment to  S.  or  bearer.  Ileld,  1.  That  testimony, 
that  the  instrument  sued  on  had  been  in  the 
witness'  possession,  that  he  copied  it  correctly 
into  the  petition,  that  it  has  since  been  lost  and 
that  the  copy  in  the  petition  is  a  correct  copy, 
was  sufficient  basis  for  the  admission  of  the  copy 
in  evidence.  MeCormick  v.  Orundy  County ,  24 
Iowa,  382. 

127. of  entry  in  fEunlly  record.     Where 

an  entry  of  births  and  deaths  in  a  family  bible 
or  record  is  properly  made,  and,  therefore,  ad- 
missible to  establish  the  dates  of  birth  and  death 
of  the  person  in  question,  a  copy  thereof  will  not 
be,  unless  the  absence  of  the  original  is  properly 
accounted  for.  Greenleqf,  admr. ,  v.  T?ie  Dubuque 
and  Sioux  City  R.  R.  Co.,  30  Iowa,  301. 

128.  Knowledge  derived  from  letters.  The 
evidence  of  a  witness  will  not  be  excluded  from 
the  jury,  upon  the  ground  that  a  part  of  his  in- 
formation was  derived  from  letters,  which  are 
not  produced,  when  it  is  not  shown  that  all,  or 
what  portion  of  his  information  was  derived 
from  that  source.  Randolph  Bank  v.  Armstrong, 
Garnishee,  11  Iowa,  515. 

129.  Written  notice.  While  secondary  evi- 
dence of  the  contents  of  a  written  notice,  the 
absence  of  which  is  not  accounted  for,  may  not 
be  given  in  evidence,  the  fact  of  notice  may 
nevertheless  be  shown.  Burlington  Gas  Light 
Co.  V.  Greene,  Thtmias  db  Co.,  28  Iowa,  289. 

130.  Subscribing  witness:  promissory  note. 
The  execution  of  a  promissory  note,  signed  with 
the  mark  of  the  maker  and  attested  by  a  sub- 


scribing witness,  may,  when  necessary  to  be 
proven,  be  shown  by  evidence  other  than  that 
of  the  subscribing  witness,  where  it  is  shown 
that  such  witness  is  out  of  the  jurisdiction  of 
the  court,  .that  his  residence  is  unknown,  and 
that  proper  efforts  have  been  made,  without 
success,  to  obtain  his  deposition  or  personal  at- 
tendance.    Bollinger  v.  Davis,  29  Iowa,  512. 

131.  Testimony  of  deceased  witness.  The 
rule  is  well  settled,  in  civil  cases  at  least,  that 
it  is  admissible  to  prove  the  testimony  of  de- 
ceased witnesses,  given  in  a  former  action  be- 
tween the  parties  ;  and  this,  whether  the  proof 
is  to  be  made  either  upon  appeal,  or  new  trial. 
(1  Greenl.  Ev.,ch.  10;  Phil.  Ev.,  Cow.  &  Hiirs 
Notes,  322,  et  seq. ;  Commonwealth  v.  Richards, 
18  Pick.  4S4 ;  Warren  v.  Nichols,  6  Mete.  201.) 
Per.  Wright,  C.  J.,  in  Packard  v.  McCoy,  1 
Iowa,  530. 

(2)  Preliminary  proofs. 

132.  Notice  to  produce  written  instrmnent. 

Wlien  an  instrument  in  writing  is  in  the  hands 
of  the  adverse  party,  notice  to  produce  it,  given 
at  the  trial  of  the  cause  in  which  it  is  to  be 
offered  in  evidence,  is  sufficient.  He  is  entitled 
to  a  reasonable  time  in  which  to  produce  it. 
Greenough,  Cook  db  Co.  v.  Shelden  et  cU.,  9  Iowa, 
503. 

133.  Secondary  evidence  of  the  contents  of  a 
bond  cannot  be  received,  when  the  proper  foun- 
dation has  not  been  laid,  by  showing  that  it  has 
been  lost,  or  that  notice  to  produce  it  has  been 
given  to  the  opposite  party.  Patterson  v.  Linder 
et  al,,  14  Iowa,  414. 

134.  Failure  to  produce  a  paper  after  notice 
and  a  reasonable  time,  and  proof  of  its  existence, 
establishes  the  foundation  for  secondary  proof 
of  its  contents.  Greenou^fh,  Cook  <!b  Co.  v.  Shelden 
et  al.,  9  Iowa,  503. 

136.  Particular  case.  Whore  a  witness  who 
had  been  served  by  subpoena  duces  tecum,  ap- 
peared and  testified  that  he  had  the  paper 
described  in  the  subpoena  in  his  pocket,  and  the 
party  calling  him,  without  making  further  effort 
to  produce  the  paper,  offered  secondary  evidence 
of  its  contents.  Held,  that  the  court  very  prop- 
erly refused  to  admit  the  evidence.  Ibid. 

136.  Absence  of  instrument  must  be  ac- 
counted for.  Parol  evidence  of  the  contents  of 
a  written  instrument,  is  not  admissible  before 
the  absence  of  the  Instrument  is  sufficiently 
accounted  for.    Horseman  v.  Todhunter  et  al.. 
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12  Iowa,  230 ;  Patterson  v.  Linder  et  al.,  14  Ibid. 
414. 

137.  Ignorance  of  its  whereabouts.  The  fact 
that  a  party,  ofTering  parol  evidence  of  the  con- 
tents of  a  mortgage,  of  which  he  was  not  the 
proper  custodian,  did  not,  at  the  time  of  making 
such  oflfer,  know  where  the  mortgage  was,  is  not, 
in  the  absence  of  notice  to  the  proper  party  to 
produce  the  same,  sufficient  foundation  for  the 
admission  of  sucli  evidence.  Horseman  v.  Tod- 
hunter  et  al,,  12  Iowa,  230. 

138.  Copy  must  be  shown  to  be  of  original. 
A  copy  of  a  paper  is  inadmissible  in  evidence, 
when  the  proper  foundation  for  secondary  evi- 
dence has  not  been  laid,  by  showing  that  the 
original  has  been  lost,  and  that  it  is  a  true  copy 
of  the  originaL  It  is  not  sufficient  to  show  that 
it  is  a  true  copy  of  a  copy.  Sternburg  v.  CaUanan 
d  Ingham,  14  Iowa,  251 .  •  \ 

139.  Genuineness  of  signatture  must  be  shown. 
To  authorize  the  admission  of  a  copy  of  a  rail- 
road subscription  book,  for  the  purpose  of 
charging  a .  stockholder,  it  is  not  sufficient  to 
show  a  loss  of  the  original  on  diligent  search 
therefor.  The  genuineness  of  the  signature  to 
the  original  must  also  be  established.  Corse 
Bros.  V.  Sanford,  14  Iowa,  285. 

140.  Copy  of  instrument.  A  copy  of  a  deed 
is  not  admissible  in  evidence  when  the  original 
is  in  existence  and  capable  of  being  procured. 
Byington  et  al.  v.  Oaks  et  al.,d2  Iowa,  488.  As  to 
preliminary  proof  to  the  introduction  of  copy, 
see  WiUiaTHS  v.  Heath,  22  Iowa,  519 ;  AckLey  v. 
StKUon,  24  Ibid.  820,  §  121,  ante. 

V.  Opinions  of  Witnesses. 
a.  OeneraUy. 

141.  Improper  basis  of  opinion.  Where 
witnesses  were  called  upon  to  testify  in  behalf 
of  the  plaintiff,  in  relation  to  the  difference  in 
the  value  of  a  barn,  as  built  by  the  defendant 
and  that  which  the  contract  required,  it  was 
error  to  admit  their  estimates  of  that  difference 
if  those  estimates  were  formed  alone  upon 
plaintiff's  statement  of  what  the  contract  re- 
quired. They  should  have  been  made  upon  the 
contract  itself,  and  not  upon  the  plaintiff's  state- 
ment.   Brooks  V.  Hazen,  3  G.  Gr.  553. 

142.  The  general  rule  is  that  witnesses 
are  required  to  state  facts  and  not  opinions, 
except  on  questions  of  science,  skill  or  trade,  in 
relation  to  which  he  is  an  expert.    Upon  ques- 


tions wherein  the  jurors  are  as  well  qualilied 
to  form  an  opinion  as  the  witness,  the  opinion 
of  the  latter  should  not  be  received  in  evidence. 
Whitmore  et  al.  v.  Bowman,  4  G.  Gr.  148 ;  Pela- 
mourges  v.  Clark  et  al.,  9  Iowa,  1 ;  Campbell  v. 
Busch,  Ibid.  337.  Xor  will  the  difficulty  of  stat- 
ing such  facts  in  detail  change  the  rule.  Tisdale, 
adm'r,  v.  Th^e  Connecticut  Mutual  Ins.  Co.,  28 
Iowa,  12;  compare  with  Pelamoarges  v.  Clark, 
9  Ibid.  1. 

143.  In  determining  value  of  land  taken 
for  right  of  way,  opinions  of  witnesses  must, 
although  unsatisfactory,  be  admitted  from  neces- 
sity. Henry  v.  The  D.  <St  P.  R.  R.  Co.,  2  Iowa, 
288,  311. 

144.  In  right  of  way  oases,  witnesses  may, 
in  chief,  give  their  opinion  of  the  Dalue  of  the 
premises  hefoi'e  and  after  tlie  taking  of  the  right 
of  way,  leaving  to  the  cross-examination  to  in- 
quire as  to  the  basis  and  value  of  such  opinion. 
Ibid. ;  Sater  v.  Bushington  <fc  Mt.  PkcLsant  Plank 
Road  Company,  1  Iowa,  386. 

146.  Conolusions  drawn  from  writing.  The 
conclusions  or  opinions  of  a  witness,  drawn 
from  or  based  upon  the  language  of  a  written 
instrument,  are  not  admissible,  when  such 
language  has  no  peculiar  meaning  which  would 
render  it  ambiguous  or  unintelligible  to  those 
unacquainted  with  such  meaning.  Campbell  v. 
Rusch,  9  Iowa,  337. 

146.  Opinions  as  to  sanity  of  testator.  In 
the  trial  of  an  issue  upon  the  sanity  of  a  testator, 
the  opinion  of  a  non-professional  witness,  not  a 
subscribing  witness  to  the  will,  is  inadmissible, 
when  unaccompanied  by  the  facts  and  circum- 
stances upon  which  such  opinion  is  based.  Pela- 
mourges  v.  Clark  et  al.,9  Iowa,  1. 

147.  as  to  feeling  of  testator.  Testimony 

showing  the  feelings  manifested  by  a  testator 
toward  his  brother,  presents  facts  rather  than 
opinions,  and  may  be  admitted  in  evidence  to 
show  his  insanity.  Ibid. 

148.  as  to  merits  of  case.    A  witness 

cannot  be  permitted  to  give  his  opinion  in  an- 
swer to  an  interrogatory  which  embraces  the 
whole  merits  of  the  case  in  controversy,  and 
leaves  nothing  for  the.  jury  to  determine.  Ibid. 

149.  When  opinions  may  be  admitted.  The 
judgment  or  opinion  of  a  witness  may  be  ad- 
mitted in  evidence,  on  a  matter  material  to  be 
considered  by  the  jury,  when  based  upon  facts 
and  circumstances  which,  from  their  nature  and 
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number,  it  would  be  impossible  to  bring  before 
it.  Ibid.    But  see  §  142,  ante. 

160.  Value.  The  value  of  personal  property- 
may  be  established  by  the  opinions  of  witnesses 
who  first  show  that  they  know  that  value. 
Avison  V.  Dmght,  18  Iowa,  241. 

161.  The  understanding  of  a  witness,  as  to 
what  property  was  to  be  included  in  a  mortgage, 
is  not  admissible  to  show  fraud  in  the  execu£ion 
thereof,  especially  where  it  is  not  shown  when 
the  witness  had  the  understanding.  Hurd  y. 
Gallaher,  14  Iowa,  394. 

b.  As  to  damages. 

162.  In  trespass  iox  seizing  and  detaining 
goods  belonging  to  tie  plaintiff,  who  was  a 
merchant,  the  belief  or  opinion  of  a  merchant, 
called  as  a  witness,  that  the  plaintiff  had  suf- 
fered damage  as  a  merchant  to  a  specific  amount, 
is  not  admissible.  The  testimony  should  be 
limited  to  factSf  and  from  these  the  jury  will 
draw  their  own  conclusions.  TJiomas  v.  Isetty 
1  G.  Gr.  470.  A  similar  rule  prevails  in  slander. 
Whitmore  v.  Bowman,  4  G.  Gr.  148. 

163.  Estimates  of  value  of  right  of  way. 
Where  an  appeal  is  taken  from  the  finding  of 
the  commissioners  appointed  to  assess  the  dam- 
ages created  by  taking  the  right  of  way,  and 
the  appeal  is  heard  in  the  district  court  before 
a  jury,  the  witnesses  called  by  the  respec- 
tive parties  may  be  permitted,  on  their  exam- 
ination in  chief,  to  give  their  opinions  of  the 
value  of  the  premises  before  and  after  the 
taking  of  the  right  of  way,  leaving  the  opposite 
party,  by  his  right  of  cross-examination,  to  learn 
the  ability  of  the  witness  to  judge  in  the  prem- 
ises, and  what  he  takes  into  consideration  in 
making  up  his  judgment.  In  such  cases,  the 
opinions  of  the  witnesses  must  be  confined  to 
the  premises  over  which  the  right  of  way  is 
taken.  Henry  v.  The  Dubuque  and  Pacific  B.  R. 
Co.,  2  Iowa,  288  ;  §  144,  a7Ue. 

164.  Injury  resulting  from  change  of  grade 
of  street  In  an  action  for  damages  under  sec- 
tion 8,  chapter  90,  Laws  of  1857,  it  is  competent 
for  the  witnesses  of  defendant  to  state,  in 
their  examination  in  chief,  the  value  of  the 
plaintiff's  property  before  and  after  the  change 
of  grade  ;  but  it  is  not  competent  for  them,  on 
such  an  examination,  to  give  their  opinion  as  to 
the  effect  of  such  a  change  in  adding  to  or  tak- 
ing from  such  value.  DalzeU  v.  City  of  Daven- 
port, 12  Iowa,  437. 


166.  As  to  amount  of   damages  sustained. 

The  opinion  of  a  witness  as  to  the  amount  of 
damages  sustained  by  a  party  is  not  admissible. 
The  rule  admitting  the  opinions  of  witnesses, 
when  properly  qualified,  as  to  the  value  of  prop- 
erty, will  not  be  extended.  Prosser  v.  WapeUo 
County^  18  Iowa,  327.  He  may  state  the  items 
and  facts  showing  the  extent  and  manner  of  the 
injury,  but  from  these  it  is  the  province  of  the 
jury  to  find  the  aggregate  amount  of  the  dam- 
ages sustained.  Russell  v.  The  City  of  Burling- 
ton, 30  [owa,  262  ;  Cannon  v.  Iowa  City,  34  Ibid. 
203. 

e.  Of  erperts. 

166.  General  rule.  Upon  the  trial  of  issues 
involving  questions  of  art,  science,  skill,  trade 
or  of  other  matters  so  far  partaking  of  the 
nature  of  a  science  or  art,  as  to  require  a  course 
of  study  or  habit,  in  order  to  attain  a  knowledge 
of  them,  the  opinions  of  persons  called  experts, 
instructed  therein,  are  admissible  in  evidence: 
Pelamourges  v.  Clark  et  al.,  9  Iowa,  1 ;  Campbell 
V.  Rusch,  Ibid.  337. 

167.  Oonolusions  within  pecuUar  province 
of  the  Jury.  But  it  is  not  competent  for  an  ex- 
pert to  state  a  conclusion  which  it  is  the  pecu- 
liar province  of  the  jury  to  draw  from  the  facts. 
Phillips  V.  Starr  db  Co.,  26  Iowa,  349. 

168.  Agent  of  Ufe  insurance  company.  An 
experience  of  six  months,  as  an  agent  of  a  life 
insurance  company,  will  not  qualify  a  witness 
to  testify  as  an  expert  as  to  an  expectation  of 
life  at  a  certain  age.  Donaldson  v.  Miss,  and  Mo. 
R.  R.  Co.,  18  Iowa,  280. 

169.  Surveyor.  In  a  contest  as  to  the  true 
location  of  lines  between  adjacent  lot  own- 
ers, a  practical  surveyor,  who  has  made  an 
actual  survey  and  plat  of  the  lots,  may  give  in 
evidence  his  opinion  as  to  the  correctness  of 
such  plat,  and  may  state  the  result  of  his  sur- 
vey as  to  the  location  of  the  lines,  and  of  build- 
ings and  fences  on  the  lots  with  reference  to 
such  hues.    Messer  v.  Reginnitter,  32  Iowa,  312. 

160.  Person  skilled  in  labor.  The  opinion 
of  a  witness  as  to  the  amount  and  -^alue  of 
labor,  based  upon  a  given  state  of  facts,  and 
his  personal  knowledge  to  some  extent,  of  the 
work  done,  is  admissible  where  the  witness  is 
skilled  and  experienced  in  the  character  of  the 
labor  in  question.  Crawford  v.  Wolf,  Carpenter 
A  Angle,  29  Iowa,  567. 
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161.  Nurses.  In  an  action  against  an  admin- 
istrator for  boarding  and  nursing  the  decedent, 
the  opinions  of  persons  experienced  in  taking 
care  of  the  sick,  based  upon  the  evidence  which 
they  had  heard  given  in  the  case,  as  to  the  value 
of  the  board,  nursing  and  care  rendered  to  the 
deceased  by  the  plaintiff,  were  held  competent. 
Shafer  v.  Dean,  adm'r,  29  Iowa,  144. 

See  Criminal  Law,  sub-titles.  Evidence  ; 
Defenses. 

VL  Pabol  Evidence  to  Vary  Writing. 

a.'  General  rules. 

(1)  When  admissible, 

162.  Subsequent  parol  agreement.  The 
period  for  the  performance  of  a  written  contract 
may  be  varied  by  a  subsequent  parol  agreement. 
Cox  4t  Shelley  v.  CarreU  &  Co.,  6  Iowa,  350. 

163.  The  rule  seems  to  be  that  parol  evidence 
is  admissible,  if  it  is  not  proposed  to  show  that 
a  different  contract  was  made,  originally,  from 
that  expressed  in  the  writing,  but  only  to  show 
that  some  subsequent  arrangement  was  entered 
into,  in  reference  to  the  time,  place,  or  detail  of 
performance.  Ibid.;  Jones  v.  Alley,  4  G.  Gr.,  181. 

164.  To  show  purpose  of  assignment.  Parol 
evidence  is  admissible  to  show  the  purposes  for 
which  an  assignment  upon  an  account  was 
made.     Cotuins  v.  Westeott,  15  Iowa,  258. 

166.  But  it  is  not  admissible  to  enlarge  or 
vary  an  assignment.  Sands  v.  Wood,  1  Iowa, 
268. 

166.  Abandonment  and  new  agreement.  A 
written  agreement  may  be  varied  by  evidence 
of  a  subsequent  parol  agreement,  additional 
and  supplementary  to  the  original  contract  and 
upon  a  new  consideration.  It  may  also  be 
shown  by  parol  evidence,  that  the  parties  to 
a  written  contract,  by  a  parol  contract  subse- 
quent to  the  written  one,  abandoned  the  latter, 
except  so  far  as  applicable  to  the  new  parol 
agreement.  WUley  v.  HaXl,  8  Iowa,  62 ;  HubbeU 
db  Bra,  v.  Ream,  31  Ibid.  289. 

167.  Where  contract  is  incomplete.  Where 
a  written  contract  appears  on  its  face  to  be  com- 
plete, it  cannot  be  modified,  varied  or  contra- 
dicted by  parol  proof  ;  but  if  the  writing  seems 
to  express  only  some  parts  of  the  agreement, 
parol  evidence  is  admissible  to  prove  other 
silent  or  doubtful  parts  of  the  contract,  or  col- 
latteral  or  independent  facts.  Taylor  et  al.  v. 
OaUand  et  al.,  3  G.  Gr.  17. 


168.  Where  it  is  manifest  that  a  writing  does 
not  constitute  the  whole  contract,  as  where  the 
subject-matter  or  persons,  and  the  like,  are  not 
defined,  parol  evidence  is  admissible  to  show 
the  remainder.  Pinney  v.  Thompson,  8  Iowa,  74. 

169.  To  show  fraud.  Parol  evidence  is  ad- 
missible to  show  that  the  defendant  was  in- 
duced to  sign  a  contract  under  the  fraudulent 
misrepresentations  of  the  plaintiff.  Hunt  et  al. 
V.  Ca/rr,  3  Q.  Gr.  581 ;  Steamboat  Wisconsin  v. 
Toujiff,  3  Ibid.  268. 

170.  Tlie  admission  of  parol  evidence  to 
show  fraud  or  mistake  in  a  written  contract, 
forms  an  exception  to  the  general  rule,  which 
excludes  such  evidence  to  control  or  vary  a 
written  contract.  Hing  v.  Ashworth  et  al.,  8 
Iowa,  453;  Bowman  v.  Torr,  S.lhid.  571;  Wil- 
liams V.  Donaldson,  8  Ibid.  108 ;  First  National 
Ba7ik  of  Cedar  Bapids  v.  Hurford  db  Bro.,  29 
Ibid.  579. 

171.  Fraud  or  mistake  must  be  clearly 
shown.  While  parol  evidence  is  admissible  to 
show  that  a  written  agreement,  on  account  of 
fraud,  accident,  or  mistake,  fails  to  state  the 
whole  or  true  contract,  it  is  well  settled  that 
this  fact  must  be  established,  and  made  clear 
by  the  most  satisfactory  proof.  Oelpcke,  Wins- 
low  &  Co.  V.  Blake,  15  Iowa,  887. 

172.  Statute  of  frauds:  part  performance. 
The  doctrine  of  part  performance  and  payment, 
assumes  the  admissibility  of  parol  evidence  to 
explain  and  apply  them.  CoUins  v.  Vandever^ 
admr.,  1  Iowa,  578. 

(2)  When  inadmissible. 

173.  Parol  contemporaneous  evidence  is  inad- 
missible to  contradict  or  vary  the  terms  of  a 
valid  written  instrument.  This  rule  is  espe- 
cially  directed  against  the  admission  of  any 
other  evidence  than  that  furnished  by  the  writ- 
ing itself,  to  explain  the  language  employed 
by  the  parties  in  making  their  contract.  Myers 
V.  Sunderland,  4  G.  Gr.  567  ;  Jones  v.  Alley,  Ibid. 
181  ;  Harkins  v.  Edwards  <fe  Iktrner,  1  Iowa,  436 ; 
Cannon  v.  Folsom,  2  Ibid.  101  ;  W<dker  db  Bron. 
V.  Manning,  6  Ibid.  519;  Boberts,  Kerr  db  Co. 
v.  Waters,  9  Ibid.  484;  Trustees  of  Osktiloosa 
Colleger.  ^Mford;  The  Same  v.  Myers,\^  Ibid. 
152  ;  PUmer  v.  The  Branch  of  the  State  Bank, 
16  Ibid.  321 ;  Pierce  v.  Walker,  23  Ibid.  424  ;  An- 
derson V.  Weiser,  24  Ibid.  429 ;  McClelland  v. 
James.  83  Ibid.  571 ;  Cedar  Bapids  db  Mo.  Biter 
B.  B.  Co.  V.  Boone  County,  34  Ibid.  45. 
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Parol  Evdence  — When  Inadmissible  —  Illustrations. 


174.  While  extrinsic  testimony  of  experts 
may  be  received  to  aid  the  court  in  construing 
a  contract,  where  it  refers  to  principles  of 
science  or  art,  or  where  it  uses  the  technical 
phraseology  of  some  profession  or  occupation, 
or  common  words  used  in  a  technical  sense,  or 
uses  new  and  unusual  words,  such  testimony  is 
not  admissible  where  it  is  not  apparent  that 
the  language  is  used  in  any  such  new,  peculiar, 
or  technical  sense ;  and  the  contract  will  be  con- 
strued according  to  the  established  usage  of 
language,  as  applied  to  the  subject-matter.  WiU- 
merivg  v.  McGaitghey,  80  Iowa,  205. 

176.  To  explain  ambiguity.  Parol  evidence 
cannot  be  received  to  explain  a  patent  ambiguity 
in  a  writen  contract.  McClelland  v.  James,  33 
Iowa,  571. 

176.  While  the  circumstances  under  which 
the  contract  was  made  may  be  shown,  for  the 
purpose  of  arriving  at  the  intention  of  the  par- 
ties, when  such  intention  does  not  clearly  appear 
on  the  face  of  the  instrument,  such  intention 
cannot  be  enforced  unless  consistent  with  the 
language  used.  Ibid. 

177.  Nor  can  the  intention  be  ascertained  ex-* 
cept  in  cases  of  latent  ambiguity,  by  proof  of 
anterior,  contemporaneous  or  subsequent  delara- 
tions  or  conversations.  Ibid, 

178.  Parol  condition  to  deed.  It  is  not  com- 
petent to  ingraft  a  condition  upon  a  deed  absolute 
in  form,  by  parol  testimony.  The  MarsliaU 
County  High  School  Company  v.  TJie  loioa  Evan- 
gelical Synod  et  al.,  28  Iowa,  360. 

179.  Rule  in  equity.  In  equity,  as  at  law, 
parol  evidence  of  previous  or  contemporaneous 
negotiations,  stipulations  or  terms,  not  incor- 
porated in  a  written  agreement,  will  not  be 
admitted  to  contradict  or  vary  its  terms,  unless 
it  is  made  to  appear  that  at  the  time  of  execu- 
ting such  agreement,  it  was  understood  and  in- 
tended by  the  parties  thereto,  that  such  stipula- 
tions or  terms,  should  be  incorporated  tlierein, 
and  that  the  same  were  omitted  by  accident, 
mistake  or  fraud.  Gelpcke,  Wirislow  cfc  Co,  v. 
Blake,  15  Iowa,  387 ;  Sullivan  v.  McLenans,  2 
Ibid.  437. 

b.  Illustrations, 

180.  Admiiwible  to  show  fraud  or  mistake. 
Parol  evidence  is  admissible  to  show  fraud  or 
mistake,  in  making  a  bill  of  lading.  Steavnboat 
Wisconsin  v.  Toung,  3  G.  Or.  268/ 


181. 


execution  of  lease.    Also  to  show 


that  a  party  known  as  O.  W.  T.,  signed  a  lease  in 
the  name  of  E.  H.  T.,  and  was  in  possession  by 
virtue  of  the  lease.  Simons  et  al.  v.  Marshall,  3. 
G.  Gr.  502. 

182.  to  explain  inventory.     In  an  action 

of  replevin  by  an  administrator,  the  plaintiff  may 
explain  his  inventory  of  the  property  of  the 
estate  he  represents  by  parol  evidence,  showing 
that  it  embraces  the  proceeds  of  a  sale  of  the 
property  In  controversy.  Wheeler  v.  Smith,  13 
Iowa,  564. 

183. to  show  meaning  of  word  "  cur- 
rency." In  an  action  on  a  draft  payable  in 
currency,  parol  evidence  is  admissible  to  show 
the  meaning  of  the  word  *'  currency,"  at  the  time 
and  place  where  the  draft  was  drawn,  and  that 
the  parties  entered  into  the  contract  with  knowl- 
edge of  such  peculiar  meaning.  PUmer  v.  The 
Branch  of  the  State  Bank  at  Des  Moines,  16 
Iowa,  321 ;  Rindskoff  Bros.  v.  Barrett,  14  Ibid. 
101. 

184.  Parol  evidence  is  admissible  for  the  pur- 
pose of  showing  that  certain  words  used  in  a 
contract  have,  by  known  and  established  usage, 
acquired  a  signification  different  from  tlieir  gen- 
eral or  popular  sense ;  as  that  the  word  '*  town  " 
used  in  a  contract,  included  the  town  and  mcin 
ity,    Steyer  v.  Dwyer,  31  Iowa,  20. 

186. to  show  character  of  title.    In  an 

action  by  the  holder  against  the  maker  of  a 
promissory  note,  executed  for  the  purchase- 
money  of  real  estate,  for  the  conveyance  of 
which  the  payee  bound  himself,  it  is  competent 
to  show  by  parol  evidence  that  such  payee's 
only  title  to  such  real  estate  was  a  bond  for  a 
conveyance  from  another  party,  not  for  the  pur- 
pose of  showing  title  or  the  want  thereof,  but 
as  a  foundation  for  further  investigation  in 
reference  to  the  title.  Davis,  Sawyer  dt  Oo.  v. 
Strohm,  17  Iowa,  421. 

186. to  vary  report  of  committee.    The 

creditor  of  a  municipal  coporation  had  an  inter- 
view with  a  committee  of  the  common  council, 
in  relation  to  the  adjustment  of  his  debt,  and 
the  committee  made  a  report  in  writing  to  the 
council,  of  the  terms  upon  which  such  debt 
could  be  discharged.  Held,  in  action  on  the 
debt,  that  the  introduction  of  the  report  in  evi- 
dence difl  not  preclude  the  defendant  from  show- 
ing the  conversation  at  such  interview.  Porter 
V.  City  of  Dubuqm,  20  Iowa,  440. 
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Parol  Evidence  —  lUaBtrations. 


187. 


to    explain    assignment.      In    an 


action  upon  a  policy  of  insurance,  in  which  it 
was  set  up  as  a  defense,  that  the  insurable  in- 
terest of  the  policy  holder  was  transferred  to 
another,  by  an  absolute  assignment  in  writing, 
after  the  issuance  of  the  policy,  and  before  the 
loss,  it  was  held,  that  parol  evidence  was  admissi- 
ble to  show  that  the  assignment,  absolute  on 
its  face,  was  in  fact  given  for  collateral  security. 
Ayres  ▼,  The  Home  Ins,  Co.,  21  Iowa,  18o. 

188. to  show  complianoe  with  con- 
ditions. In  an  action  on  a  subscription  to  a  rail- 
road company,  parol  evidence  is  admissible,  for 
the  purpose  of  establishing  a  compliance  with 
conditions  by  the  company,  to  show  that  the 
contract  for  grading  was  let,  and  that  a  certain 
town .  was  made  a  point  on  said  road,  prior  to 
the  commencement  of  the  suit.  The  objection 
that  such  testimony  is  secondary  and  inadmis- 
sible, for  the  reason  that  the  contract  and  sur- 
vey themselves  are  the  best  evidence,  does  not 
apply.  St.  Louis  A  Gedar  Rapids  JR.  B.  Oo.  v. 
Eakins,  30  Iowa,  278. 

189. where  part  of  the  oontraot  is  in 

writing.  Where  there  is  a  contract  for  the  sale 
of  real  estate  and  for  a  right  of  way  over  other 
real  estate,  that  portion  relating  to  the  right  of 
way  may  be  shown  by  parol,  notwithstanding  a 
deed  for  the  real  estate  contains  no  mention 
thereof.  The  deed,  in  such  case,  contains  only 
part  of  the  contract  of  the  parties.  PtUtmati  v. 
HaUey,  24  Iowa,  425. 

190.  Receipts.  While  parol  evidence  is 
admissible  for  the  purpose  of  explaining  a 
receipt,  this  exception  to  the  general  rule, 
respecting  the  inadmissibility  of  such  evidence, 
to  vary  the  terms  of  a  written  instrument,  must 
be  strictly  con6ned  to  instrumenfs  which  are 
purely  receipts,  and  will  not  be  extended  to  an 
instrument  which  embraces,  or  is  in  its  nature  a 
contract.    Stapleton  v.  King  et  al.,  33  Iowa,  28. 

191.  Inadmissible  to  oure  defective  acknowl- 
edgment. In  an  action  at  law,  for  the  admea- 
surement of  dower,  a  material  omission  in  a 
certificate  of  acknowledgment,  cannot  be  sup- 
plied by  parol  evidence.  O'FerraU  ▼.  Sinpht, 
4  G.  Gr.  162. 

192.  to  show  understanding  of  party. 

It  is  not  admissible  to  show  that  one  of  the 
makers  of  a  note  signed  the  same  with  the 
understanding  that  his  liability  to  pay  was  to  be 
contingent.    Myers  v.  Sunderland,  4  G.  Gr.  567. 


193. to  qualify  indorsement.    Where  a 

suit  was  brought  against  the  indorser  of  a  prom- 
issory note,  indorsed  as  follows :  "  I  assign  the 
within  note  to  Mrs.  Sarah  Coffin."  Jleld,  that 
the  indorser  could  not  be  allowed  to  show  by 
parol  testimony  that  he  sold  the  note  without 
recourse,  and  that,  at  the  time  of  the  transfer, 
it  was  expressly  agreed  that  the  indorsee  took 
the  note  at  her  own  risk.  Sands  v.  Wood,  1 
Iowa,  263.  Held  otherwise  where  the  indorse- 
ment is  in  blank.  Harrison  v.  McKifn,  18  Iowa, 
485  ;  James  v.  Smith,  80  Ibid.  55. 

194.  to  show  acceptance  of  assessment 

rolL  Where  the  approval  and  acceptance  of 
an  assessment  roll  by  a  board  of  commissioners 
was  required  to  be  in  writing,  held,  that  the 
acceptance  cannot  be  shown  by  parol  evidence. 
Rayhurn  v.  KuhX  et  al.,  10  Iowa,  92. 

196.  < to  show  omission  of  conditions. 

Contemporaneous  parol  representations  cannot 
be  set  up  as  a  defense  to  an  action  on  a  contract 
of  subscription  to  the  stock  of  a  railroad  com- 
pany, when  it  is  not  shown  that  they  were 
omitted  as  conditions  in  the  written  contract  by 
some  fraud  of  the  plaintiff,  or  by  accident  or 
mistake.  Jack  v.  Naher  ;  The  Cedar  Rapids  dk 
Missouri  River  R.  R.  Co.  v.  Willetts;  The  Same 
V.  RieCf  15  Iowa,  450 ;  following  Gelpcke,  Winslow 
db  Co.  V.  Blake,  Ibid.  387. 

196.  to  vary  mortgage.   Parol  evidence 

is  not  admissible  to  show  the  agreement  be- 
tween the  parties  to  mortgages,  for  the  purpose 
of  altering  or  varying  their  legal  effect.  Isett  cfe 
Brewster  v.  Lucas  et  al.,  17  lewa,  503 ;  Hurd  v. 
OaUaher,  14  Ibid.  394. 

197. to  show  character  of  consideration. 

While  it  is  competent  to  show  the  absence,  fail- 
ure or  illegality  of  the  consideration  of  a  con- 
tract in  writing  by  extrinsic  evidence,  or  that 
it  is  greater  or  less  than  that  therein  specified, 
it  is  not  competent  to  show  one  adverse  to  the 
one  expressed  upon  the  face  of  the  instrument. 
Oilpcke,  Winslow  <fc  Co.  v.  Blake,  19  Iowa,  263. 

198. to  show  that  contract  was  exe- 
cuted by  one  as  agent.  Where  a  contract  pur- 
ports to  be  executed  by  one  in  his  own  behalf, 
parol  evidence  is  not  admissible,  in  an  action 
brought  upon  the  instrument,  to  show  that  in 
fact  he  signed  it  as  agent  of  another,  for  the 
purpose  of  charging  the  latter  as  principal. 
Following.  Uarkins  v.  Edwards  <fe  Turner,  1 
lOwa,  426 ;  DaHson  &  True  v.  The  Davenport 
Gas  Light  and  Coke  Co.,  24  Ibid.  419. 
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Parol  Evidence  —  Respecting  Deeds  and  Title  —  Relative  to  Trusts  —  Other  Matters. 


c.  Respecting  deeds  and  title. 
(1)  As  to  the  consideration. 

199.  The  actual  consideration  of  a  deed  may 
be  shown  by  parol.  Sioafford  v.  Whipple,  3  G.  Gr. 
261 ;  Hail  v.  Perry,  Ibid.  579 ;  Lawton  et  ux.  v. 
Buckingham,  Ex'r,  15  Iowa,  22. 

200.  The  consideration  mentioned  in  a  deed 
is  only  prima  facie  evidence  of  the  amount  paid; 
and,  in  an  action  upon  the  covenant  of  warranty, 
it  is  compe^nt  to  show  that  the  true  considera- 
tion was  greater  than  the  amount  named  in  the 
conveyance.  Harper  v.  Perry,  28  Iowa,  57 ; 
Putiman  v.  Haltey,  24  Ibid.  425. 

201.  Parol  proof  is  admissible  to  show  that 
the  consideration  money  named  in  a  deed  has 
not  been  paid,  and  to  show  that  the  deed  did  not 
name  the  true  amount.  Such  proof  should  be 
strong  and  positive.  Hall  v.  Perry,  8  G.  Gr. 
579 ;  Likes  v.  Boer,  10  Iowa,  89 ;  Puttman  v. 
Haltey,  24  Ibid.  425. 

See,  also.  Conveyance,  ante. 

(2)  Belative  to  trusts. 

202.  Resulting  trust.  Parol  testimony  is 
always  admissible  to  prove  those  facts  which 
cause  a  transaction  to  assume  the  character  of 
an  implied,  or  a  resulting  trust.  Bryant  v. 
Hendrick^,5  Iowa,  256 ;  Mclntire  v.  Skinner, 4  G. 
Gr.  89 ;  Sunderland  v.  Sunderland,  19  Iowa,  825  ; 
Child^  V.  Griswold,  Ibid.  362. 

203.  Sufficiency  of  prool  But  it  should  be 
received  with  great  caution,  and  should  be  clear 
and  explicit,  and  such  as  goes  distinctly  to  prove 
the  facts  necessary  to  create  such  trust.  Noel 
V.  Nod,  1  Iowa,  423 ;  6VW«  v.  SmUh,  7  Ibid.  60. 

204.  A  trust  may  be  established  against  the 
answer  of  a  defendant  in  chancery,  or  a  deed 
absolute  on  its  face,  by  parol  evidence  ;  but  such 
evidence,  when  offered  for  that  purpose,  will  be 
received  with  great  caution,  and  must  be  clear 
and  conclusive.  Cooper  v.  Skeel  et  al.,  14  Iowa, 
578  ;  Gardner  v.  Weston,  18  Ibid.  533  ;  C%ilds  v. 
Griswdd,  19  Ibid.  362  ;  Sunderland  v.  Sunder- 
land, Ibid.  325  ;  Kincell  v.  mdman,22  Ibid.  363  ; 
Monroe  v.  Graves,  23  Ibid.  597. 

205.  Bzpress  trust.  Parol  evidence  is  not 
admissible  to  change  an  absolute  deed  into  one 
of  trust,  unless  there  be  fraud,  accident  or  mis- 
take alleged  and  proved.  And  an  express  trust 
can  be  created  or  declared  by  writing  only. 
Ratli'f  et  al.  v.  Ellis,  2  Iowa,  59. 

See,  also,  on  this  subject,  Trcsts,  post. 


(3)  To  show  deed  was  intended  as  a  mortgage. 

206.  Oral  evidence  is  not  admissible  to  con- 
tradict or  vary  a  written  instrument,  but,  under 
the  exception  to  this  rule,  it  may  be  shown  by 
extraneous  proof  that  a  deed,  absolute  on  its 
face  was  intended  as  a  mortgage.  Roberts  v. 
McMaJmn,  4  G.  Gr.  34 ;  Cooper  v.  Skeel,  14  Iowa, 
578 ;  Gardner  v.  Weston,  18  Ibid.  533  ;  Trucks  v. 
Lindsey,  Ibid.  504 ;  Holliday  v.  Arthur,  25  Ibid. 
19 ;  Maple  v.  Nelson,  31  Ibid.  322. 

207.  Sufficiency  of  evidence.  Where  a  party 
seeks  to  convert  a  deed  of  real  estate,  absolute 
on  its  face,  into  a  mortgage,  by  a  parol  contem- 
poraneous agreement,  that  it  was  received  as  a 
mere  mortgage,  and  that  he  was  to  have  the 
right  to  redeem  the  evidence  should  be  clear, 
satisfactory  and  conclusive,  and  not  be  made  up 
of  loose  and  random  conversations.  Corbit  v. 
Smith,  7  Iowa,  60  ;  Gardner  v.  Weston,  18  Ibid. 
533. 

See,  also,  on  this  subject.  Mortgage,  post. 

(4)  Otli^  matters, 

208.  Proof  of  sale  without  introduction  oj 
conveyance.  Where  witnesses  testified  that  they 
sold  a  claim  to  the  plaintiff^,  and  it  appeared,  on 
cross-examination,  that  they  conveyed  by  a  quit- 
claim deed,  the  refusal  of  the  court  to  rule  out 
the  oral  testimony,  in  relation  to  the  claim,  was 
not  error.     Tnmble  v.  Shaffer  et  al.,  3  G.  Gr.  233. 

209.  Bvidence  dehors  the  deed.  In  an 
action  of  right,  the  defendant  offered  in  evidence 
a  deed  purporting  to  have  been  executed  by  the 
county  of  Johnson,  concluded  and  signed  as  fol- 
lows :  "  In  testimony .  whereof,  I,  Stephen  B. 
Gardner,  agent  of  the  county  of  Johnson,  in  the 
State  of  Iowa,  have  hereunto  set  my  name,  this 
9th  day  of  February,  A.  D.  1848.  Stephen  B. 
Gardner,  agent  of  J.  C,"  and  offered  to  prove, 
by  parol  testimony,  that  said  Gardner,  at  the 
time  of  the  execution  of  said  deed,  was  clerk  of 
the  board  of  county  commissioners  of  Johnson 
county,  which  testimony  was  rejected,  and  the 
court  refused  to  admit  the  deed  in  evidence. 
Held,  1.  That  the  oral  testimony  offered,  as  well 
as  the  deed,  were  improperly  rejected  ;  2.  That 
the  parol  testimony  offered  did  not  tend  to 
change  or  alter  the  deed.  Gourley  v.  Hankins, 
2  Iowa,  75. 

210.  Sale  of  standing  timber.  In  an  action 
of  trespass  for  entering  upon  land,  and  for  cut- 
ting and  carrying  away  timber,  the  defendant. 
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justified  under  a  contract  with  the  plaintiff's 
grantor,  made  before  his  purchase,  and  alleged 
that  the  said  grantor  sold  one  of  the  defendant's 
2,300  lineal  feet  of  standing  timber,  at  five  cents 
per  foot,  for  which  a  part  of  the  consideration 
was  paid  down,  and  the  balance  to  be  paid  after 
the  timber  was  taken,  and  that  plaintiff  had 
express  notice  of  the  contract,  and  purchased 
with  reference  to  it,  which  contract  was  in 
writing  and  had  been  destroyed,  and  which  was 
established  by  parol  evidence.  The  defendant 
offered  to  prove  that  there  was  a  verbal  agree- 
ment that  the  timber  mentioned  in  the  contract 
was  to  be  taken  from  a  tract  of  240  acres,  of 
which  the  loeu^  in  quo  was  part,  to  which  evi- 
dence the  plaintiff  objected,  but  the  objection 
was  overruled  and  the  evidence  admitted.  Held, 
that  the  evidence  was  properly  admitted.  Pin- 
net/  V.  Thompson,  3  Iowa,  74. 

211.  ZSxplanation  of  desoriptioiL  Where  a 
tract  of  land  is  described  m  different  modes,  by 
different  instruments,  parol  evidence  is  admissi- 
ble to  show  that  the  different  descriptions  em- 
brace the  same  tract  of  land.  Stewart  et  al.  v. 
Chadimck  et  al.,S  Iowa,  463. 

212.  Reservation.  In  an  action  between  the 
grantor  and  grantee  of  real  estate,  on  the  cove- 
nants in  the  deed  of  conveyance,  the  grantor 
will  not  be  permitted  to  show  a  reservation  of 
an  interest  in,  or  an  incumbrance  on,  a  portion 
of  the  property  conveyed,  by  parol  agreement. 
Wickershttm  v.  Orr,  9  Iowa,  253. 

213. As  to  whether  a  parol  reservation 

of  growing  crops,  at  the  time  of  the  sale  and 
conveyance  of  the  land,  can  be  shown  in  an 
action  between  the  grantor  and  grantee  respect- 
ing them,  qudere.  Johnson  v.  Tantlingery  31 
Iowa,  500. 

214. But  in  an  action  by  the  grantee  to 

recover  the  value  of  certain  crops  alleged  to  have 
been  converted  to  the  use  of  the  grantor,  the 
latter  may  show,  at  least  in  mitigation  of  dam- 
ages, that  the  crops,  for  the  value  of  which 
plaintiff  sues,  were  the  produce  of  defendant's 
labor  and  toil,  whereby  they  had  been  brought 
from  an  embryotic  to  a  mature  condition,  and 
that  this  labor  had  been  performed  with  the 
knowledge  and  consent  of  the  plaintiff.  Ibid, 

216.  Inoninbrance:  third  parties.  Between 
the  grantee  and  a  third  party  claiming  an  in- 
terest in  or  incumbrance  on  the  land  granted, 
the  party  claiming  the  same  may  show  a  parol 
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agreement  whereby  such  interest  was  created, 
and  also  that  the  grantee  took  the  premises  with 
notice  thereof.     Wiekersham  v.  0-rr,  supra, 

216.  Respecting  aoknowledgment.  In  an 
action  by  a  grantor  against  his  grantee  for  the 
value  of  real  estate  sold,  parol  evidence  is  ad- 
missible to  show  that  a  deed,  tendered  by  the 
plaintiff  to  the  defendant,  which  purports  to 
have  been  duly  acknowledged,  was  not  so  ac- 
knowledged, and  that  the  defect  was  known  to 
defendant  when  he  refused  to  accept  the  deed 
tendered.     Tatum  v.  Ooforth,  9  Iowa,  247. 

217.  Of  witness  who  has  examined  chain  of 
title.  It  is  competent '  to  show  by  the  parol 
evidence  of  a  witness,  who  has  examined  the 
record  title  of  real  estate,  that  he  has  made 
such  examination,  and  the  chain  of  title,  in  such 
manner  that  the  deeds,  or  copies  thereof,  may 
be  produced  ;  and  that  there  are  no  other  deeds 
of  record.  Davis^  Sawyer  <fc  Co,  v.  Strohm,  17 
Iowa,  421. 

218. the  general  role  is,  that  parol  evi- 
dence of  the  title  to  real  estate  is  inadmissible  ; 
but  the  rule  has  its  exceptions,  as,  1.  When  the 
title  papers  are  lost,  their  contents  may  be  shown 
by  parol  ;  2.  A  parol  purcliase  followed  by  pay- 
■ment  of  the  purchase-money,  or  by  possession 
under  the  contract  of  purchase ;  3.  When  the 
vendor  himself  is  the  witness  offered  to  prove 
such  a  sale.  There  are,  possibly,  oth«r  excep- 
tions to  the  rule.  Ibid. 

d.  Relative  to  bills  and  notes, 

219.  Parol  evidence  may  be  admitted  to  prove 
whether  a  note  is  dated  Jan.  or  Jun.  Jefferson 
County  V.  Savory,  2  Q,  Gr.  238. 

220.  And  to  prove  for  what  consideration  a 
note  was  given.    Scott  v.  Sweet,  2  G.  Gr.  224. 

221.  And  to  show  upon  what  terms  and  con- 
ditions the  note  was  assigned  by  indorsement. 
Friend  <fc  Co.  v.  Beebe,  3  G.  Gr.  279. 

222.  Rule  applied.  Where  the  indorser,  at 
the  time  he  assigned  the  note,  requested  the 
indorsee  not  to  enforce  collection  against  the 
maker  until  the  next  fall  after  the  note  became 
due,  and  during  such  indulgence  the  maker 
became  insolvent ;  held,  that  the  indorser  could 
show  these  facts  by  parol  in  justification  of  the 
delay.  Ibid- 

223.  Blank  indorsement.  In  an  action  by 
the  indorsee  against  the  indorser  of  a  promissory 
note  on  an  indorsement  made  in  blank,  it  is 
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competent  for  the  defendant  to  show,  bj  parol 
evidence,  the  actual  contract  or  agreement  pur- 
suant to  which  such  indorsement  was  made. 
On  such  a  trial,  defendant  may  show  by  parol 
that  the  plaintiff  took  the  note  thus  indorsed 
without  recourse.  Harrison  v.  McKim,\^  Iowa, 
485 ;  James  v.  Smith  et  al.,  30  Ibid.  55.  Com- 
pare with  Sands  v.  Wood^  1  Iowa,  263,  where  a 
contrary  rule  is  held  in  respect  to  a  full 
indorsoment,  §  193,  ante, 

22^  Failure  of  consideration.  To  establish 
a  plea  of  want  of  consideration,  parol  evidence 
is  admissible  to  show  that  a  promissory  note 
was  given  for  a  patent  right  to  make  fanning 
mills,  and  that  fanning  mills  made  after  the 
model  of  the  right  were  worthless.  Scott  v. 
Jewett  et  al.,  2  G.  Gr.  224. 

226.  Agreement  to  extend  time.  Evidence 
of  a  contemporaneous  verbal  agreement,  that 
the  maker  of  a  promissory  note  should,  at  his 
option,  have  time  for  payment  beyond  that  fixed 
in  the  note  itself,  is  not  admissible ;  and  an 
answer  setting  up  such  agreement  as  a  defense 
is  demurrable.  Stueksleger  v.  Smith,  27  Iowa, 
286. 

226.  Agreement  to  surrender  notes.:  con- 
sideration. A  parol  agreement  to  deliver  up 
and  cancel  a  promissory  note  may  be  shown, 
and,  if  supported  by  a  sufficient  consideration, 
is  binding  and  will  be  enforced.  HvbbeU  db 
Brother  v.  Beam,  31  Iowa,  289. 

227.  Parol  evidence  is  not  admissible  to  vary 
the  terms  of  a  promissory  note.  AtJierton  v. 
Dearinond,  33  Iowa,  353. 

228.  AppUoation  of  the  rule.  In  an  action 
on  a  promissory  note,  the  defendant,  in  his 
answer,  alleged,  as  a  defense,  that  he  was  ar- 
rested for  robbery ;  that  he  employed  the 
plaintiff,  who  was  a  lawyer,  to  defend  him  under 
a  parol  agreement  between  them  to  the  effect 
that,  if  the  defendant  should  be  discharged  on 
the  preliminary  examination,  plaintiff  should 
receive  $100,  but  if  he  should  be  held  to  bail 
and  indicted,  plaintiff  should  receive  $300 ;  that, 
under  these  circumstances,  the  note  was  exe- 
cuted for  $300,  under  the  further  parol  agree- 
ment that,  in  case  of  defendant's  discharge  on 
the  preliminary  examination,  plaintiff  would 
credit  the  note  with.  $200 ;  and  that  defendant 
was  discharged  on  the  preliminary  examination ; 
held,  that  the  facts  averred  constituted  no  de- 
fense. Ibid, 

See,  also,  Bills,  Notes  and  Checks,  ante. 


e.  Eelative  to  judicial  records. 

229.  Parol  to  explain  record.  Parol  evidence 
is  admissible  to  explain  the  inducements  and 
circumstances  of  a  record  entry  made  by  mutual 
consent,  when  such  evidence  does  not  tend  to 
contradict  or  vary  the  record.  Porter  v.  Slgler, 
1  G.  Qr.  261. 

230. to  show  relation  of  surety.    In  a 

trial  before  a  probate  court  to  charge  an  estate 
with  an  old  judgment,  which  is  claimed  to  have 
been  satisfied  by  a  levy  of  property,  proof  is 
admissible  to  show  that  one  of  the  defendants 
in  the  judgment  was  a  surety,  and  that  the 
principal  became  insolvent  after  his  property 
was  levied  upon  to  satisfy  the  judgment.  Lucas 
V.  Cassaday,  2  G.  Gr.  208. 

231.  The  record  of  a  probate  court  of  pro- 
ceedings for  the  sale  of  the  real  estate  of  a 
decedent,  cannot  be  contradicted,  varied  or 
explained  by  parol.  Olenn  et  al.  v.  Malony,  4 
Iowa,  314. 

232.  Judgment  in  criminal  triaL  Parol  evi- 
dence is  not  admissible  to  contradict  a  record 
showing  that  a  defendant  in  a  criminal  action, 
under  a  recognizance  to  appear  and  answer  to 
an  indictment,  made  default.  The  State  of  Iowa 
V.  demons  et  al,,  9  Iowa,  534. 

233.  Decree.  Parol  evidence  is  inadmissible 
to  vary  or  alter  the  language  of  a  decree  which 
is  plain  and  unambiguous.  JSfey  v.  Dubuque 
and  Sioux  City  E.  B.  Co.,  20  Iowa,  347. 

See,  also,  on  the  subject,  CouKTS ;  Judgment. 

VII.  Hearsay. 

23^  Oharacter  o£  In  an  action  for  damages 
for  fraudulent  representations  in  the  sale  of  real 
estate,  the  defendant  asked  the  court  to  instruct 
the  jury  as  follows:  ** Hearsay  evidence,  or 
what  may  be  said  by  parties,  which  may  be 
given  in  evidence  by  witnesses,  is,  or  may  be 
according  to  the  circumstances,  the  weakest  kind 
of  testimony,"  which  instruction  the  court  re- 
fused to  give.  Held,  that  the  effect  of  the 
instruction,  if  given  as  asked,  would  have  been 
to  attach  the  character  of  hearsay  to  the  evidence 
given  by  the  witnesses,  as  to  what  was  said  by 
the  parties  at  the  time  the  agreement  was  made, 
as  to  the  quality  and  character  of  the  defendant's 
land,  and  that  it  was  properly  refused.  Likes  v. 
Boer,  8  Iowa.  368. 

236.  Knowledge  obtained  by  administrator. 
The  knowledge  of  the  interests  of  the  estate, 
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which  an  administrator  obtained  in  the  discharge 
of  his  duties,  is  competent  to  establish  the  fact 
that  there  was  such  a  claim,  or  such  a  demand, 
belonging  to,  or  set  up  by  the  estate,  though  it 
may  not  be  sufficient  to  fix  its  original  truth  or 
validity,  and  is  not  hearsay  evidence.  Stewart 
et  al.  V.  Chadwick  et  al.,  8  Iowa,  463. 

236.  Statements  of  decedents'  family.  Where 
in  a  proceeding  to  recover  a  judgment  against 
the  administratrix  of  the  defendant,  it  was 
alleged,  as  a  defense,  that  the  defendant  was 
dead  at  the  time  the  judgment  was  rendered, 
and  that  it  was  therefore  void,  it  was  held  that 
the  allegation  should  be  supported  by  original 
or  primary  evidence,  and  that  hearsay  evidence 
consisting  of  statements  made  by  persons  who 
were  not  members  of  decedents^  family,  or  who 
were  not  related  to  him,  were  not  admissible. 
Carn&t  v.  Crandall,  Adm%  10  Iowa,  377. 

237.  The  declarations  of  a  competent  witness, 
not  a  party  to  the  suit,  who  is  alive  and  within 
reach  of  the  process  of  the  court,  are  hearsay 
and  inadmissible.  Hutchinson  <k  Co.  v.  Watkins, 
17  Iowa,  475. 

238.  Deposition:  exhibit.  Where  a  witness, 
in  answer  to  an  interrogatory  contained  in  his 
deposition,  makes  a  positive  and  direct  state- 
ment, as  of  personal  knowledge,  that  a  certain 
number  of  bushels  of  wheat  were  consigned  to 
and  sold  by  him  for  third  parties,  and  then,  in 
subsequent  answers,  sets  out  exhibits  purport- 
ing to  be  copies  of  account  books,  and  receipts 
of  shipment  and  freight  bills,  showing  the  num- 
ber of  cars  and  bushels  shipped  in  each,  the 
admission  of  such  answers  will  not  be  held 
erroneous  on  the  ground  that  tliey  are  hearsay, 
and  that  the  exhibits  are  mere  copies  of  account 
books,  when  it  is  not  shown,  upon  cross-examina- 
tion or  otherwise,  that  the  positive  statements 
of  the  witness  were  grounded  on  his  confidence 
in  the  correctness  of  the  statement  of  such 
exhibits,  rather  than  upon  his  own  personal 
knowledge.  Overman  d  Moore  v.  Hibbard,  30 
Iowa,  115. 

VIII.  Res  GESTiB. 

239.  DeoIarationB  of  injured  penon.  In  an 
action  for  an  injury,  sustained  by  the  overturn- 
ing of  a  stage  coach,  the  declarations  of  the 
plaintiff,  made  at  the  time  of  the  injury,  are 
admissible  in  evidence  as  a  part  of  the  resgestce. 
Frink  d  Co.  v.  Coe,  4  G.  Gr.  555. 


240.  Requisites  of  declaration.  If  a  declara- 
tion, made  at  the  time  the  act  was  done,  is  calcu- 
lated to  explain  the  character,  nature  or  quality 
of  the  facts  constituting  the  act  and  its  effects, 
so  far  as  to  unfold  and  harmonize  as  parts  of  the 
same  transaction,  then  such  declarations  may 
be  regarded  as  part  of  the  res  gestce,  and  should 
go  to  the  jury  with  the  principal  facts  in  the 
case.  Frink  d  Co.  v.  Coe,  4  G.  Gr,  655 ;  PUes  v. 
Hughes,  10  Iowa,  579. 

241.  Bntxies  made  by  clerk.  To  constitute 
declarations  and  entries  made  by  clerks  and 
third  persons  part  of  the  res  gesta  of  the  trans- 
action, they  must  be  made  at  the  time  the  act  is 
done  which  they  are  supposed  to  characterize, 
and  be  well  calculated  to  unfold  the  nature  and 
quality  of  the  facts  which  they  were  intended 
to  explain,  and  so  to  harmonize  with  them  as 
obviously  to  constitute  one  transaction.  Famer 
V.  Turner,  1  Iowa,  53. 

242.  I>eclarations  of  surgeon.  Action  to  re- 
cover damages  alleged  to  have  been  sustained  on 
account  of  the  unskrllf  ul  and  negligent  manner 
in  which  the  defendant,  as  a  surgeon,  treated  a 
fractured  leg  of  the  defendant,  whereby  the  same 
was  shortened.  It  was  held,  that  the  declarations 
of  the  defendant,  made  in  the  presence  of  the 
plaintiff,  when  the  limb  was  measured,  at  the 
time  the  plaintiff  was  discharged  from  treat- 
ment, were  admissible  in  evidence  as  a  part  of  the 
res  gestcp,  and  as  verbal  declarations  made  in 
the  presence  of,  and  acquiesced  in  by,  the  plain- 
tiff.   Piles  V.  Hughes,  10  Iowa,  579. 

243. of  defendant  in  replevin.    In  an 

action  of  replevin  by  a  judgment  defendant 
against  a  sheriff,  to  recover  possession  of  prop- 
erty taken  in  execution,  the  declarations  of  such 
defendant,  at  the  time  of  the  levy,  are  not  ad> 
missible  as  a  part  of  the  res  gesta.  Wadsworth 
V.  Harrison,  Sheriff,  14  Iowa,  272. 

See  further  on  this  subject  Admissions  akd 
Declarations,  in  this  title,  post;  and  Crim- 
inal Law,  sub-title  Evidence. 

IX.  Admissions  and  Declarations. 
a.  Generally, 

244.  Oeneral  rules.  As  a  general  rule,  the 
admissions  or  declarations  of  a  person,  not  a 
party  to  the  record,  are  not  admissible  in  evi- 
dence in  the  absence  of  better  testimony.  Tbbitson 
v.  Brown,  5  Iowa,  532. 

246.  Admissions  made  in  general  conversa- 
tions, not  bearing  directly  upon  the  matter  in 
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controyersj,  should  be  received  with  great 
caution.    Clarck  v.  Larkin,  9  Iowa,  891. 

246.  Testimony  based  alone  upon  what  a  party 
has  said,  and  made  up  of  loose  and  random  con- 
versations, is  weak  and  unsatisfactory,  and 
should  be  received  with  great  caution.  Mfield 
V.  Gcuton,  12  Iowa,  218. 

247.  While,  as  a  general  rule,  admissions 
made  in  loose  and  random  conversations,  are 
weak  and  unsatisfactory  as  evidence,  and  should 
be  received  with  great  caution,  their  weight 
must  be  determined  by  the  circumstances  of  each 
case.     Wallace  v.  Berger,  14  Iowa,  183. 

248.  Declaration  must  be  taken  entire.  A 
party  seeking  to  have  the  benefit  of  an  admission 
or  declaration  of  another,  must  take  the  whole 
admission  or  declaration  together,  and  will  not 
be  allowed  to  select  what  makes  in  his  favor 
and  exclude  that  which  makes  against  him. 
Veiihs  v.  Ilagge,  8  Iowa,  163. 

249. of  confederate.    The  declarations 

and  acts  of  a  confederate  are  admissible  in  evi- 
dence only  after  the  confederacy  has  been  estab- 
lished by  proper  proof.  Wiggins  v.  Leaiuvrd,  9 
Iowa,  194. 

260.  of  conveyancer.    The  declarations 

of  the  conveyancer  who  drafted  a  mortgage  are 
not  admissible  against  against  a  mortgagee  to 
show  fraud.    Hurd  v.  OaUaher,  14  Iowa,  394. 

261. of  persona  who  have  parted  with 

title.  The  declarations  or  admissions  of  a  person, 
who  has  parted  with  the  title  to  certain  real 
estate,  are  not  admissible  to  impeach  the  title 
acquired  by  another,  when  it  is  not  shown  that 
the  latter  was  present  when  such  declarations 
were  made,  nor  that  he  was  in  any  manner  con- 
nected therewith.  (yNeil  v.  Vanderburgt  25 
Iowa,  104. 

262. of  grantor.    In  proceedings  under  a 

creditor's  bill,  to  reach  real  estate  alleged  to 
have  been  fraudulently  conveyed,  neither  the 
answer  of  the  grantor,  in  a  chancery  suit' 
nor  his  oral  declarations  made,  nor  letters 
subsequent  to  the  conveyance,  are  competent 
evidence  to  affect  the  title  of  the  grantee 
in  the  absence  of  evidence  showing  that  the 
grantee  colluded  with  the  grantor,  with  a  fraudu- 
lent intent ;  and  the  declarations  of  the  grantor, 
made  after  such  conveyance,  are  not  receivable 
in  evidence  to  show  such  collusion.  DeFranee 
V.  H&vxird  et  al.,  4  Iowa,  524. 

263. of  attachment  defendant.  In  an  ac- 
tion on  an  attachment  bond,  the  remarks  of  the  ' 


defendant,  at  the  time  he  procured  the  writ,  are 
not  admissible  for  himself,  to  show  his  motives. 
Shuck  et  al.  v.  Vanderventer,  4  G.  Gr.  264. 

264. And  such  declarations  are  inad- 
missible for  the  plaintiff^  in  the  action  on  the 
bond,  without  evidence,  showing  that  they 
related  directly  to  the  act  of  suing  out  the  writ. 
Burton  v.  Knapp  et  al,,  14  Iowa,  196. 

266.  Prior  declarations  of  witness.  The  dec- 
larations of  a  witness,  made  soon  after  the 
occurrence  of  which  he  testifies,  and  agreeing 
with  his  statements  made  on  the  trial,  are  not  ad- 
missible for  the  purpose  of  strengthening  his  tes- 
timony. Such  declarations,  however,  are  admis- 
sible, where  it  is  claimed  that  his  relation  to  the 
parties,  or  the  case,  discredits  him,  or  on  account 
of  such  relation  he  designedly  makes  false 
statements,  and  it  is  shown  that  the  declara- 
tions agreeing  with  his  evidence,  were  made 
before  such  relation  existed.  .Hoyd  v.  First 
National  Bank  of  Oskxdoosa,  25  Iowa,  255  ;  The 
Stale  V.  Vincent,  24  Ibid.  570. 

b.  Of  party  in  interest, 

266.  Ol]|Jectionfl  to  work.  A  party  cannot 
avail  himself  of  his  own  objections  to  work 
done  for  him,  and  his  refusal  to  accept,  as  a  rea- 
son for  not  paying  for  it ;  nor  can  he  give  in 
evidence  his  own  acts  and  declarations,  in  order 
to  show  that  another  party  has  failed  in  his 
contract  to  him.  Grookshank  et  al,  v.  Mallory^ 
2  G.  Gr.  257. 

267.  Payment  on  account  withoat  ol^ection. 
In  an  action  on  an  account,  the  court  instructed 
the  jury  "  that  any  act  or  declaration  of  the 
defendant,  as  a  payment  made,  or  claimed  to 
have  been  made,  without  disputing  at  the  time, 
the  correctness  of  the  account,  is  a  circumstance 
which  may  be  considered  by  the  jury  as  proof 
of,  or  tending  to  prove,  the  correctness  of  the 
account."  It  was  held,  that  the  instruction  was 
too  broad  and  unqualified.  Churchill  et  al.Y. 
FuUiam,  8  Iowa,  45. 

268.  Anaiver  of  garnishee.  An  affidavit  exe- 
cuted by  the  plaintiff",  as  an  answer  in  garnish- 
ment in  another  action,  is  admissible  in  evi- 
dence as  an  admission  made  by  the  party, 
though  not  taken  in  accordance  with  the  pro- 
visions of  the  statute,  the  genuineness  of  the 
signature  being  first  proved  or  admitted.  Daven- 
port V.  Cummings,  15  Iowa,  219. 

269.  Statements  to  attorney.  Statements 
made  by  the  mortgagee  to  his  attorney,  when 
the  mortgage  was  delivered  to  Lim  for  coUec- 
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tion,  are  not  admissible  for  the  purpose  of  show- 
ing the  loss  of  the  notes  secured  by  the  mort- 
gage.   JonM  V.  Jone%  «^  oZ.,  20  Iowa,  388. 

260. by  one  suffenng  from  injury.  In  an 

action  for  damages  for  injuries  received  by 
plaintiff's  intestate,  her  declarations  as  to  the 
nature  and  character  of  her  sufferings,  made 
while  in  that  condition,  were  lie^  admissible. 
Qray  v.  McLaughlin^  26  Iowa,  279. 

261.  of    directors    in    a    corporation. 

Where,  in  an  action  on  railroad  bonds,  the  bonds 
purported  to  have  been  assigned  to  the  plaintiff 
by  the  vice-president  and  secretary  of  the  com- 
pany by  order  of  the  board  of  directors,  it  was 
lUldy  tliat  parol  evidence  of  a  statement  of  direct- 
ors of  the  company,  while  in  session  and  transact- 
ing business  in  regard  to  the  bonds,  was  not 
admissible  for  the  purpose  of  showing  that  they 
were  not  assigned  at  the  time  they  purported  to 
have  been.  WJvUtaker  v.  The  CaurUy  of  John- 
ton,  10  Iowa,  161. 

262. of  administrator:  statute  con- 
strued. Section  2398  of  the  Revision,  which 
provides  that  an  administrator  shall  not  admit 
claims  until  the  claimants  have  sworn  to  their 
correctness,  and  that  the  same  rule  shall  apply 
to  payments  and  set-offs,  was  not  intended  to 
abrogate  the  general  rule  admitting  in  evidence 
the  declarations  and  admissions  of  parties  to 
the  record.  It  is  accordingly  hddf  that  the 
admissions  of  an  administrator  as  to  the  amount 
of  payments  that  had  been  made  on  a  note  held 
by  the  estate  were  admissible  in  an  action 
wherein  he  was  a  party.  MeKeruie,  adm*x^  y. 
Ji»Z«r,27Iowa,2o4 

263.  The  admissions  of  an  administrator  are 
admissible  in  an  action  against  him.  Sehmid, 
adm*r,  v.  KreUmer,  adm*x,  31  Iowa,  479. 

264.  by  party  in  his  own  favor.    In  an 

action  against  an  administrator  for  boarding  and 
nursing  the  decedent,  it  was  Jield,  that  the  dec- 
larations of  the  plaintiff,  while  having  the  care 
of  the  decedent,  and  rendering  the  services  sued 
for,  as  to  what  he  thought  the  same  were  worth, 
and  what  he  intended  to  charge  therefor,  were 
admissible  in  evidence  against  the  plaintiff. 
Bkafer  v.  Dean,  29  Iowa,  144. 

266.  Admission  of  account.  A  party  is  not 
called  upon  to  dispute  an  account  on  every  occa- 
sion on  which  it  may  be  presented  ;  and  when 
evidence  of  any  act  or  declaration  of  a  party  is 
given,  as  tending  to  prove  the  account,  care 
should  be  exercised  in  determining  whether  the 


circumstances  required  the  defendant  to  dispute 
the  account,  so  as  to  cause  his  omission  to  do 
so  to  have  weight  agamst  him.  ChurchiU  et  ai, 
V,  FuUianit  8  Iowa,  45. 

266.  Adultery:  proof  of  marriage.  In  a  prose- 
cution for  adultery  the  prior  admissions  of  the 
defendant  are  admissible  for  the  purpose  of 
proving  the  mortgage.  The  State  v.  Sanders, 
80  Iowa,  582. 

See,  also,  sub-title  Res  Oesta  in  this  title,  ante, 
and  Criminal  Law,  sub-title  Kyidbnce. 

c.  Of  person  in  possession. 

267.  The  declarations  of  a  party  in  posses- 
sion of  property,  explanatory  of  such  possession, 
are  admissible  in  evidence  against  a  party  claim- 
ing under  him.  Taylor  v.  Lusk,  9  Iowa,  444  ; 
Ross  v.  Wayne,  3  G.  Gr.  211. 

268.  I>eoIarations  of  a  third  person  while 
in  possession  of  personal  property,  explanatory 
of  such  possession,  as  that  he  held  in  his  own 
right,  or  as  agent,  etc.,  is  competent  evidence 
in  an  action  concerning  the  same,  between  the 
owner  and  an  attaching  creditor,  of  the  person 
in  possession.  Elake  v.  Chraves  et  aZ.,  18  Iowa,  312. 

269. of  plaintiff   in   replevin.     In    an 

action  of  replevin  by  one  claiming  to  have  pur- 
chased the  property  from  one,  under  execution 
against  whom,  the  property  was  taken,  the  dec- 
larations pf  the  plaintiff,  made  soon  after  the  pur- 
chase, and  while  he  was  in  possession  of  the 
property,  as  to  the  fact  of  his  purchase,  and  the 
consideration  upon  which  it  is  based,  are  not 
admissible  in  his  favor  as  a  part  of  the  resgesta. 
(Citing  Taylor  v.  LiLsk,  9  Iowa,  443;  Ross  v. 
Wayne,  3  G.  Gr.  211 ;  West  v.  Price's  Heirs,  2  J. 
J.  Marsh.  380;  Blake  v.  Qrmes,  18  Iowa,  312 ; 
Miners  v.  Sturdevant,  23  Ala.  664 ;  Thompson  v. 
Mawehinney,  17  Ibid.  362 ;  3  Phil.  Ev.  (3d  ed.) 
337 ;  n.  213.)  Murray  v.  Cone  etal.,  26  Iowa,  276. 

270.  This  case  does  not  fall  within  that 

class  in  which  the  declarations  of  the  person  in 
possession  of  personal  property,  simply  explana- 
tory of  the  possession,  have  been  held  admissi 
ble.  Ibid. 

d.  Of  deceased  persons. 

271.  Written  entries.  Written  entries  or 
statements  of  a  deceased  person,  where  he  was 
in  a  position  to  know  the  facts,  and  where  the 
entries  were  undeniably  adverse  to  his  interest, 
are  receivable  in  evidence  in  an  action  between 
third  parties.  (Citing,  Gross  v.  Watfington,  8 
Brod.  &  Bing.  132  ;  Mtddleton  v.  MiJton,  10  Bam 
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6  Cress.  317  ;  Highcm  v.  Ridgway,  10  East,  103 ; 
S.  C,  2  Smith's  Lead.  Cas.  193,  with  Eng.  &  Am. 
notes ;  1  Ibid.  338,  and  notes ;  Townsend  v. 
Eterett,  4  Ala.  607  ;  5  How.  U.  S.  29  ;  9  W.  &  S. 
109 :  Doe  v.  Turford,  3  B.  &  Ad .  898 ;  Dow  v.  Saw- 
yer,2^  Me.  118;  Augusta  v.  Windsor,  19  Ibid. 
817;  NiehoU  y.Webb,^  Wheat.  337 ;  1  Greenl. 
Ev.  147.  et  seq. ;  1  Phill.  Ev.  293,  et  aeq. :  Roe 
V.  Ratplinga,  7  East,  279  ;  Chase  v.  Smith,  5  Vt. 
551 ;  -Burton  v.  ScoU,  3  Rand.  399 ;  HoUiday  v.  Lit- 
tlepage,  2  Munf.  316  ;  Thompson  v.  Stevens,  2 
Nott  &  McC.  493 ;  Parker  y.  The  StaU,  8  I^lackf. 
26 ;  The  GatemorY.  Shelby,  2  Ibid.  26 ;  Etans  v. 
T?ie  State,  13  Ala.  787 ;  Bondurani  v.  Bank,  etc., 

7  Ibid.  880 ;  4  Ibid.  607 ;  Taumsend  v.  Kerns,  2 
Watts,  180 ;  Harriman  v.  Brown,  8  Leigh.  697  ; 
Churchill  V.  Smith,  16  Vt.  560.)  The  County  of 
Mahaska  v.  Ingalls,  ex*rs,  16  Iowa,  81. 

272.  Verbal  deolaratloiu.  So  also  verbal 
declarations  are  receivable  in  evidence,  in  an 
action  between  third  parties,  when  accompanied 
by  the  following  pre-requisites :  1.  The  declar- 
ant mast  be  dead ;  2.  The  declaration  must  have 
been  against  the  pecuniary  interest  of  the  de- 
clarant at  the  time  it  was  made ;  3.  The  decla- 
ration must  be  of  a  fact  in  relation  to  a  matter 
concerning  which  the  declarant  was  immedi- 
ately and  personally  cognizable;  and,  4.  The 
court  should  be  satisfied  that  the  declarant  had 
no  probable  motive  to  falsify  the  fact  declared. 
(Citing  1  Greenl.  Ev.,  g§  147,  148 ;  1  Phill .  Ev. 
810  and  note  ;  Starkie  Ev.  44,  355,  365,  and  Am. 
ed.,  note,  p.  7 ;  Best  on  Ev.  577,  §i>  483-485  ;  10  B. 
&  C.  817 ;  Ivat  v.  FHnch,  1  Taunt.  141  ;  Stode  v. 
Winchester,  1  Dick.  897 ;  Doe  v.  Williams,  1  Cowp. 
621 ;  Doe  v.  Pettett,  5  B.  &  A.  223 ;  Davis  v. 
Pearce,  2  D.  &  E.  53  ;  Doe  v.  Jones,  1  Camp.  367 ; 
Barker  v.  Bay,  2  Russ.  63 ;  Peaceable  v.  Watson, 
4  Taunt.  16  ;  Sussex  Peerage  Case,  11  CI.  &  Fin. 
a5.  111,  113 ;  White  v.  Chateau,  10  Barb.  202  ;  S. 
C,  1  E.  D.  Smith,  493 ;  People  v.  Blakely,  4 
Park.  Cr.  176 ;  HoUiday  v.  LiUlepage,  2  Munf. 
816 ;  Prather  v.  Johnson,  8  Harr.  &  J.  487 ;  Tre^o 
V.  Hazzard,  19  Penn.  St.  440;  S.  C,  35  Ibid. 
9 ;  25  Ibid.  334;  Resp.  v.  Davis,  8  Teates,  128 ; 
Coleman  v.  Frazier,  4  Rich.  147  ;  Hinckley  v. 
Davis,  6  N.  H.  210;  Gilchrist  v.  Martin,  1 
Bailey  Eq.  492  ;  Contra,  see  3  Phill.  Ev.  C.  &  H. 
Notes,  260 ;  Lawrence  v.  Kimball,  1  Mete.  524.) 
Ibid. 

273'.  Mere  absence  not  sufficient.  It  is 
probable  that  the  courts  will  not  relax  the  rule 
making  death  a  pre-requisite,  unless  it  might 


be  In  the  case  of  confirmed  insanity.  Mere 
absence  from  the  jurisdiction  will  not  answer. 
Ibid. 

27^  DeclaratiooB  of  deceased  trustee.  Evi- 
dence of  the  declarations  of  a  deceased  person, 
in  whose  name  the  title  to  certain  real  estate 
was  taken  in  trust  for  his  children,  and  pur 
chased  with  money  belonging  to  them,  made 
at  the  time  of  the  Investment,  which  were 
against  his  interest,  in  disparagement  of  his 
title,  and  explanatory  of  the  character  thereof, 
is  admissible  in  a  proceeding  to  establish  the 
trust  in  favor  of  the  children.  Robinson  v. 
Robinson,  22  Iowa,  427. 

276.  lyying  declarations  of  ancestor:  ad- 
vancement. Dying  declarations  of  the  ances- 
tor are  not  admissible  against  the  heir  for  the 
purpose  of  showing  an  advancement.  Such 
declarations  are  admissible  only  in  cases  of 
homicide  where  the  death  of  the  deceased  is  the 
subject  of  the  charge,  and  the  circumstances  of 
the  death  are  the  subject  of  the  declaration. 
Middleton  v.  Middleton  et  al.,  81  Iowa,  151. 

276.  of  ancestor  in  favor  of  heirs.  But, 

whei^  it  is  claimed  that  an  advancement  was 
made  to  an  heir  by  the  sale  of  a  farm  to  him  by 
the  ancestor,  the  declarations  of  the  ancestor 
made  at  about  the  time  of  the  sale,  to  the  effect 
that  the  heir  had  fully  paid  him  for  the  farm, 
are  admissible  on  the  part  of  the  heir.  Ibid. 

277.  of  ancestor  against  heirs.    In  an 

action  against  heirs,  involving  the  title  to  real 
estate,  the  declarations  of  their  ancestor,  to  the 
effect  that  he  did  not  own  the  lands,  is  admissi- 
ble against  them,  but  his  contrary  declarations 
are  not  admissible  in  their  favor.  Wilson  v. 
Patrick,  34  Iowa,  362. 

278.    against  interest.      In    an    action 

against  a  county  treasurer,  for  failing  to  account 
for  certain  moneys  collected  as  taxes,  the 
declarations,  to  a  third  person,  of  an  assistant 
in  the  office,  employed  by  the  board  of  super- 
visors, and  who  had  since  deceased,  to  the  effect 
that  he  had  converted  money  received  for  taxes 
to  his  own  use,  and  falsified  the  books  to  con 
ceal  his  defalcation,  were  held  admissible  on 
the  part  of  the  defendant.  The  case  of  The 
County  of  Mdfuiska  v.  IngaUs,  supra,  followed. 
Scott  County  v.  Fluke  et  al.,94^  Iowa,  317. 

e.  Of  partner, 

279.  Declarations  by  partner  in  his  own 
favor.    The  declarations  of  a  party,  sought  to 


EVIDENCE. 


463 


Of  Partner— Of  Agent —  Of  Husband  and  Wife. 


be  charged  as  a  partner,  are  not  admissible  to 
prove  that  he  was  not  a  member  of  sach  co- 
partnership. Danforth,  Davis  A  Go.  v.  Ca/rter 
and  May,  4  Iowa,  280. 

200. ai  to  who  oonstitiite  firm.    In  an 

action  against  a  co-partnership  bj  a  creditor,  the 
declarations  of  the  partners,  made  while  the 
firm  was  in  existence,  and  before  any  difficulty 
arose,  are  admissible  in  evidence  to  show  that 
one  of  the  persons  sought  to  be  charged  was 
not  a  member  of  such  partnership.  Such  dec- 
larations, to  be  admissible  in  evidence,  must 
have  been  made  before  any  difficulty  arose, 
while  the  business  was  going  on,  and  as  im- 
parting information  to  persons  with  whom  the 
firm  dealt,  and  the  world.  Danforih,  Davis  <£ 
Co.  V.  Carter  and  May,  4  Iowa,  230 ;  Williams 
V.  SouUer,  7  Ibid.  436. 

281.  GhronndA  of  their  admiwdbility.  The 
admission  of  the  declarations  of  a  partner, 
showing  who  are  members  of  the  firm,  does  not 
depend  upon  the  fact  that  such'  partner  has 
deceased,  but  are  receivable  upon  the  ground, 
that  as  the  plaintiff  must  recover  against  all 
the  defendants,  or  none,  and  as  such  partner,  if 
called  to  testify  in  person,  would  be  testifying 
in  presenti,  he  would  be  interested  to  defeat  the 
suit.  Danforth,  Da/iois  dh  Co.  v.  Carter  and  May, 
4  Iowa,  280. 

282.  In  an  action  against  a  partnership,  as 
guarantor  of  a  bill  of  exchange,  evidence  that 
one  of  the  partners  admitted  the  liability  of  the 
firm  is  admissible,  as  tending  to  prove  either 
the  fact  of  notice  of  non-payment  to  it,  or  of  its 
waiver  thereof.  First  Nat.  Bank  of  Dubuque  v. 
Carpenter,  Stibhs  A  Co.^  34  Iowa,  438. 

/.  Of  Agent. 

283.  When  admissible.  The  acts  and  dec- 
larations of  an  agent,  made  and  done  in  con- 
nection with  the  transaction  of  business  for  his 
principal,  which  is  the  subject-matter  of  con- 
troversy, are  admissible  in  evidence  to  bind  the 
principal.  Wiggins  v.  Leonard,  0  Iowa,  194. 

284.  Continuing  agency.  The  authority  to 
buy  a  mortgage  is  not  a  continuing  agency,  and 
acts  and  declarations  done  and  made  by  the  agent 
after  such  a  purchase  for  his  principal,  are  not  ad- 
missible in  evidence  to  bind  the  principal.  Ibid. 

286.  Deolarationa  by  an  agent  with  limited 
powen,  not  made  at  the  time,  nor  respecting 
the  subject-matter  in  controversy,  cannot  bind 
the  principal,  especially  where  those  declara- 
tions were  of  a  vague,  indefinite  character,  and 


in  conflict  with  testimony  of  a  higher  and  more 
direct  character.  Lucas  v.  Barrett,  1  G.  Gr.  510. 

286.  Subsequent  dedarationa:  general  rules. 
To  render  the  declarations  of  an  agent  admis- 
sible in  evidence  to  bind  his  principal,  they 
must  have  been  within  the  scope  of  the  agency, 
and  made  during  the  continuance  of  it,  in  re- 
spect to  the  transaction  then  depending.  Subse- 
quent declarations  are  not  part  of  the  res  gesUs 
and  are  not  admissible.  Stoeatland  v.  Illinois  db 
Mississippi  Telegraph  Co.,  27  Iowa,  433 ;  Famer 
v.  Turner,  1  Ibid.  63  ;  Wiggins  v.  Leonard, 
9  Ibid.  194. 

287.  To  render  the  declarations  of  an  agent 
admissible  in  evidence,  they  must  be  shown  to 
have  been  made  in  respect  to  a  matter  within 
the  scope  of  his  employment,  and  when  engaged 
in  the  business  of  his  principal.  An  authority 
to  make  an  admission  is  not  necessarily  to  be 
implied  from  an  authority  previously  given  in 
respect  to  the  thing  to  ^which  the  admission 
relates.    Osgood  v.  Bringolf,  32  Iowa,  265. 

288.  The  declarations  of  an  agent,  made 
while  executing  the  purpose  of  his  agency,  are 
admissible  against  his  principal.  Hoioe  Machine 
Co.  V.  Snow  et  al..  Ibid.  433. 

g.  Of  husband  and  w\f0. 

289.  Where  a  woman  holda  the  title  to  real 
estate  in  trust  for  her  infant  children  and  sub- 
sequently marries,  in  an  action  against  the  hus- 
band to  obtain  possession  of  the  land,  the  decla- 
rations of  the  wife,  at  'the  time  of  paying  the 
money  and  receiving  the  title,  although  made 
before  her  second  marriage,  are  admissible  in 
evidence  against  the  husband,  to  prove  that  the 
money  belongeol  to  her  first  husband.  Claussen, 
guardian,  v.  La  Franz,  1  Iowa,  226. 

290.  As  to  authority  of  husband  to  act  for 
wife.  The  authority  of  the  husband  to  act  as 
agent  of  the  wife,  in  relation  to  her  separate 
property,  cannot  be  proved  by  the  declarations 
of  the  husband  alone.  Whitescarver  et  ux.  v. 
Bonney,  9  Iowa,  480. 

291.  In  an  aotlon  of  replevin,  instituted  by  a 
wife  to  obtain  possession  of  property  taken 
under  execution  against  the  husband,  evidence 
of  the  declarations  and  acts  of  the  husbaqd 
tending  to  show  that  he  had  the  possession  and 
control  of  the  property,  is  admissible.  PresnaU 
V.  Herbert,  sheiHff,  34  Iowa,  539. 

See  Husband  and  Wife,  ante  ;  and  sub-title 
Witness,  herein. 
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X.  DOCUMBNTABT   EyIDBNCB. 

a.  Hajidwriting. 

292.  Sufficiency  of  knowledge  o£  Where  a 
witness  has  received  letters  purporting  to  be 
from  A  B,  and  has  answered  one  of  them,  but 
has  received  no  reply,  he  cannot,  without  other 
evidence  or  knowledge  of  the  handwriting  of 
A  B,  be  a  competent  witness  to  prove  A  B*s 
signature  to  a  power  of  attorney.  Webb  <fc 
Thurston  v.  Mauro,  Mor.  829 

293.  Standard  writing.  Under  section  2404 
of  the  Code  of  1851,  which  provides  that  "evi- 
dence respecting  handwriting,  may  be  given  by 
comparison  made  by  experts,  or  by  the  jury, 
with  writings  of  the  same  person,  which  are 
proved  to  be  genuine,"  the  certificate  of  acknowl- 
edgement to  a  mortgage,  purporting  to  be  exe- 
cuted by  the  person  whose  handwriting  is  to  be 
compared,  does  not  prove  the  genuineness  of  the 
mortgage  deed,  or  the  genuineness  of  the  signa- 
ture, for  the  purpose  of  admitting  such  sig- 
nature as  a  standard  by  which  the  writing  in 
controversy  is  to  be  proved  or  disproved.  Ilyde 
V.  Wodfolk  and  Bacon,  1  Iowa,  159. 

294.  Methods  of  proving.  Two  obvious 
methods  of  proving  the  standard  writing  are : 
first,  by  the  testimony  of  a  'witness  or  witnesses 

^  who  saw  the  party  write  the  instrument,  or 
'  writing  offered  as  the  standard ;  and,  secondly, 
the  admission  of  the  party,  when  not  offered  by 
himself;  but  the  proof  of  the  standard,  how- 
ever made,  must  be  positive.  Ibid. 

296.  Qualificationfl  of  an  expert;  illustra- 
tion. A  witness  offered  as  an  expert  to  prove 
handwriting,  who  testified  that  '*  he  was  not  an 
expert  in  the  business  of  co;nparing  hand- 
writing ;  he  had  never  made  it  a  business  to 
compare  or  detect  feigned  or  forged  hand- 
writings ;  that  in  early  life  he  had  been  a  clerk 
in  a  store,  afterward  an  editor  of  a  newspaper, 
and  for  the  last  fifteen  years  a  lawyer,  but  not 
all  the  time  engaged  in  practice  ;  that  he  pre- 
sumed he  had  some  skill  in  comparing  hand- 
writings ;  he  had  had  during  his  life  occasion  to 
examine  a  good  deal  of  writing,  but  did  not 
pretend  to  any  extra  skill  over  business  men, 
but  thought  he  was  as  good  a  judge  as  business 
men  generally ;  and  that  he  had  been  in  the 
habit  of  examining  bank  bills  for  the  purpose 
of  testirg  their  genuineness,"  was  properly 
admitted  to  testify  as  an  expert.  1  bid. 

29b.  Farther  illustration.  A  witness  offered 
as  an  expert  to  prove  handwriting,  who  testi- 


fied :  '*  that  he  was  a  merchant ;  had  been  in  the 
business  for  about  three  years ;  had  had  occa- 
sion to  examine  and  detect  counterfeit  bank 
paper;  possessed  some  knowledge  of  hand- 
writing, but  did  not  claim  to  be  an  expert,  and 
had  only  the  ordinary  knowledge  of  a  person  in 
his  business,  and  of  his  age ;  and  that  he  was 
in  the  habit  of  handling  and  examining  bank- 
bills."  was  properly  admitted  to  testify  as  an 
expert.  Ibid. 

297.  Oeneral  rule.  The  competency  of  a 
witness  called  as  an  expert  to  prove  handwriting, 
does  not  depend  upon  any  particular  calling, 
but  upon  his  intelligence,  and  means  of  knowl- 
edge as  a  business  man.  Ibid, ;  and  The  State 
V.  HinkU,  6  Ibid.  380. 

298.  While  the  evidence  of  experts  re- 
specting the  genuineness  of  a  person's  signa- 
ture, by  comparison  of  handwriting,  is  entitled 
to  consideration,  it  is  not  regarded  as  evidence 
of  a  high  order  or  satisfactory  character.  Bar- 
land  V.  Walrath  et  al.t  83  Iowa,  180 ;  and  see 
McGregor  et  al.  v.  ArmUl,  2  Ibid.  80. 

299.  Modes  of  comparison.  Handwriting 
may  be  proved  by  comparison  made  by  ex- 
perts, or  by  the  jury,  with  the  writing  of  some 
person  which  is  proved  to  be  genuine.  Citing 
Revision  of  1860,  section  8997  (§  3655,  Code  of 
1873).    Baker  v.  Mygatt,  14  Iowa,  131. 

300. by  supreme  court.    On  the  trial  of 

a  chancery  cause  de  novo  in  the  supreme  court, 
the  court  may  compare  the  signature  affixed  to 
an  instrument  in  controversy  with  writing  of 
the  same  person,  which  is  proved  to  be  genuine, 
as  evidence  of  handwriting.  Morris  v.  Sargent, 
etal.,  18  Iowa,  90. 

b.  Laws  and  public  documents. 

301.  Ultimate  proof  of  legislative  wlU.    The 

enrolled  bill  signed  by  the  presiding  officers  of 
the  senate  and  house  of  representatives,  and 
approved  by  the  governor,  is  the  ultimate  and 
conclusive  proof  of  the  legislative  will.  Dun- 
eonibe  v.  Prindle,  12  Iowa,  1. 

302.  Redtals  in  a  statute.  The  recitals  in 
the  preamble  to  an  act  of  the  legislature,  em- 
bracing statements  of  facts  affecting  the  rights 
of  third  persons,  do  not  impart  absolute  verity, 
or  conclusive  proof  of  the  truthfulness  of  such 
statements.  Ibid. 

303.  Laws  of  another  State.  The  method 
prescribed  by  the  act  of  congress  of  May  26, 
1790,  in  relation  to  the  authentication  of   the 
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public  acts,  records  and  judicial  proceedings  in 
each  State,  is  not  exclusive  of  any  that  the  State 
may  adopt  with  reference  to  such  authentica- 
tions in  its  own  courts.  Latter eit  v.  Cook^ 
1  Iowa,  1.  Nor,  it  seems,  has  the  act  any  appli- 
cation to  inferior  tribunals ;  such  as  courts  of  jus- 
tices of  the  peace.  Remarks  of  Wilson,  J.,  in 
Oay  V.  LUyyd,  1  G.  Or.  78. 

30^  Authority  of  books.  That  certain  books 
are  received  by  the  courts  of  another  State  as 
evidence  of  the  statute  law  thereof,  may  be 
proved  by  the  evidence  of  persons  familiar  with 
the  practice  in  the  courts  of  such  State.  Chreor 
Mils  V.  Davis^  9  Iowa,  219. 

306.  Under  section  4063  of  the  Revision  of 
1860  (Code  of  1873,  §  3718),  printed  copies  of  the 
statute  laws  of  a  State,  purporting  to  be  pub- 
lished under  the  authority  thereof,  are  admissi- 
ble as  presumptive  evidence  of  such  laws. 
Webster  dh  Oage  v.  Hees,  23  Iowa,  269. 

306.  Proof  of  unwritten  law.  The  unwritten 
law  of  another  State  may  be  proved  in  the  courts 
of  this  State  by  the  evidence  of  those  conversant 
with  it.  Such  witnesses  are  regarded  as  experts. 
Ibid. 

307.  Practice  and  usage  under  statute  laws. 
The  practice  and  jisages  established  by  the 
courts  of  another  State,  under  the  statute  laws 
thereof,  may  be  proved  by  the  evidence  of  pei^ 
sons  familiar  therewith.  Ibid. 

308.  Maps  and  public  documents.  A  map  of 
the  city  purporting  to  be  a  correct  plat  thereof, 
made  by  United  States  commissioners,  who, 
under  act  of  congress,  laid  off  and  platted  the 
city,  is  not  admissible  in  an  action  of  right,  when 
it  appears  that  the  map  offered  is  but  a  copy,  and 
it  is  not  shown  that  it  is  a  true  copy.  Pfotzer 
et  al.  V.  MuUaiiey  et  al,,  30  Iowa,  197. 

309.  Nor  would  the  fact  that  it  was  found  in 
the  custody  of  the  city  officers,  and  recognized 
to  be  correct,  and  the  official  map  of  the  city, 
change  this  rule.  Ibid, 

310. under  the  statute.  To  render  a  pub- 
lic map  or  chart  admissible,  under  section  3995  of 
the  Revision  (§  3653  Code  of  1873),  it  must  be 
shown  that  it  was  made  by  a  person  indifferent 
between  the  parties.  Ilnd. 

311.  All  acts  of  incorporation  are  made  pub- 
lic, and  as  such  may  be  given  in  evidence.  Such 
an  act  creates  a  presumption  that  the  corpora- 
tion exists  de  facto.  DurJuim  v.  Daniels,  2  G. 
Gr.  518. 

59 


c.  Judicial  writings. 

312.  Sworn  answers.  Where,  in  an  action 
commenced  after  the  taking  effect  of  the  Code 
of  1851,  a  party  is  required  to  answer  under  oath, 
the  answer  is  considered  evidence  in  the  case  of 
equal  weight  with  that  of  a  disinterested  wit- 
ness.   Humphreys  v.  Uoyt,  4  G.  Gr.  245. 

313.  Admissionji  in  answer.  An  answer  filed 
for  a  defendant,  over  the  signature  of  his  attor- 
ney, is  admissible  in  evidence  in  another  action, 
as  an  admission  of  the  allegations  therein  set 
out.  Its  weight  as  evidence  must  be  determined 
by  the  jury.  Ayres  v,  Hartford  Fire  Ins.  Co.,  17 
Iowa,  176. 

314.  The  answer  of  one  defendant  cannot  be 
read  in  evidence  against  his  co-defendant,  when 
there  is  no  joinder  or  privity  of  interest  or  fraud, 
or  collusion,  or  combination  between  them. 
JoTiM  V.  Jones  et  a^.,  18  Iowa,  276. 

3l6.  Interrogatories.  Where  the  defendant 
annexes  to  his  answer  interrogatories  to  the 
plaintiff  under  section  2985  of  the  Revision 
(§  2693,  Code  of  1873),  both  the  interrogatories 
and  the  answers  maybe  read  to  the  jury.  (Jlin- 
ton  National  Bank  v.  Torry,  30  Iowa,  85. 

316.  Petition  and  judgment.  In  an  action  to 
recover  of  defendant  the  amount  paid  by  the 
plaintiff  in  the  satisfaction  of  a  judgment 
obtained  against  him  by  a  third  party,  upon  a 
note  executed  by  him  to  the  defendant,  the  con- 
sideration of  which  has  failed,  and  by  him  as- 
signed to  the  party  recovering  the  judgment,  the 
petition  in  the  action  in  which  the  judgment 
was  obtained,  and  also  the  judgment  its«)lf,  are 
admissible  in  evidence  to  show  the  amount  of 
the  recovery  which  plaintiff  was  compelled  to 
pay.  HaU  v.  TJie  u^tna  Manufacturing  Co. ,  30 
Iowa,  215. 

317.  In  an  action  on  an  attachment  bond, 
the  record  and  proceedings  in  the  attachment 
suit  are  competent  evidence  on  the  part  of  the 
plaintiff.    Rater  v.  Webster,  3  Iowa,  502. 

318.  An  execution  is  not  competent  evi- 
dence of  the  judgment,  nor  of  the  amount,  date, 
validity  or  regularity  of  the  same.  Parsons  v. 
Hedges,  15  Iowa,  119. 

319.  In  an  action  upon  a  replevin  bond  for 
the  non-return  of  property,  as  awarded,  the 
petition  and  other  papers  in  the  replevin  suit, 
are  competent  evidence  to  sustain  the  action  on 
the  part,  of  the  plaintiff.  McOinnis  v.  Hart  et 
al.,  6  Iowa,  2J4. 
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320.  Record  in  another  action.  To  exclude, 
In  the  trial  of  a  cause,  the  pleadings  in  another 
action  between  different  parties,  is  not  erroneous. 
Hunt  dk  Co.  v.  Daniels  dh  Go,,  15  Iowa,  146. 

321.  In  an  action  of  trespass,  for  taking  certain 
goods,  wares  and  merchandise,  the  defendants 
answered  denying  the  trespass,  and  the  plaintiff 
offered  evidence  to  show  that  the  goods  were 
taken  by  the  sheriff  under  an  attachment  issued 
In  a  suit  wherein  B.  B.  were  plaintiffs  and  M.  B. 
were  defendants,  which,  with  the  return  of  the 
officer  thereon,  was  received  in  evidence  ;  also, 
that  the  defendants  executed  to  the  sheriff  a 
bond  of  indemnity  to  induce  him  to  attach  the 
goods.  The  court  then  properly  permitted  the 
defendants,  against  the  plaintiffs'  objection,  to 
read  in  evidence  the  original  papers  in  the  suit 
of  B.  B.  v.  M.  J5.,  including  the  notice,  petition, 
affidavit  for  attachment  and  notes  and  accounts 
sued  on,  in  which  suit  a  judgment  by  default 
had  been  claimed.  Edinger  v.  HencMer  et  al., 
8  Iowa,  513. 

322.  Whole  record  considered.  In  determin- 
ing a  question  of  fact  by  the  record  of  proceed- 
ings in  a  justice's  court,  the  whole  recojd  must 
be  considered  together.  Stowers  v.  MUledge  et 
at'.,  1  Iowa,  150,  cited  and  approved.  Moore  v. 
Manser,  9  Iowa,  47. 

323.  The  entire  record  in  a  former  cause  is 
admissible  in  evidence  when  the  action  involves 
proof  of  the  former  judgment.  Smith  et  al.  v. 
Smith  et  al,  22  Iowa,  516. 

24.  Decree.  When  a  decree  in  chancery  is 
offered  in  evidence,  the  court  can  look  so  far 
back  as  the  bill  in  order  to  ascertain  from  that, 
with  the  decree,  what  the  court  determined ; 
but  it  cannot  look  at  the  testimony  with  a  vie  w 
of  ascertaining  whether  there  was  sufficient 
evidence  to  authorize  such  decree  of  the  court. 
Arnold  v.  Orimea  db  Cluipman,  2  Iowa,  1. 

326.  Justices  docket.  In  an  action  against  a 
justice  of  the  peace  for  wrongfully  issuing  ai» 
execution,  where  one  of  the  issues  to  be  deter- 
mined is,  whether  the  defendant  issued  the 
execution  without  lawful  authority,  the  docket 
of  the  defendant  as  a  justice  of  the  peace  may 
be  offered  in  evidence,  by  the  plaintiff,  for  the 
purpose  of  showing,  negatively,  that  no  judg- 
ment had  been  rendered  against  the  plaintiff  by 
the  defendant  as  justice  of  the  peace.  Dupont 
V.  Downing y  6  Iowa,  172. 

326.  Record  and  papers  of  probate  court.  In 
an  action  of  right  the  defendant,  to  prove  his  title 


offered  the  files  constituting  the  record  of  the  pro- 
bate court,  for  the  purpose  of  showing  a  license 
to  sell  the  real  estate,  granted  to  the  guardian  of 
the  plaintiff;  of  which  files  he  offered  in  evidence 
the  oath  of  the  guardian,  filed  in  compliance 
with  the  act  relating  to  wills,  administrators,  etc., 
approved  February  13th,  1843,  and  the  published 
notice  of  the  sale,  which,  upon  objection  being 
made,  were  rejected  as  evidence.  The  plaintiff 
then  offered  in  evidence  a  paper  purporting  to 
be  the  petition  for  a  license  to  sell  the  real 
estate,  and  the  published  notice  of  the  intended 
presentation  of  the  petition.  The  plaintiff  proved 
that  the  papers  offered  by  him  were  found  in, 
kept  and  used  with  the  papers  of  the  probate 
court;  and  the  judge  of  the  court  testified  that 
they  were  papers  in  the  said  guardian  matter  in 
said  court,  and  that  there  were  no  other  such 
among  the  papers  in  said  matter;  and  the  guard- 
ian testified  that  he  supposed  them  to  be  the 
original  papers;  and  it  further  appeared  that 
they  Ivere  brought  into  the  court  by  the  defend- 
ant, with  the  parcel  of  papers  from  which  he 
offered  the  affidavit  of  publication,  and  that  he 
offered  only  a  portion  of  the  said  files,  which 
were,  against  objection,  admitted  in  evidence  by 
the  court.  Held,  That  all  the  papers  offered  in 
evidence  were  sufficiently  proven  to  render  them 
admissible,  if  otherwise  competent.  Frazier  v. 
Steenrod,  7  Iowa,  339, 

327.  Proceedings  inter  alios.  Plaintiff  sues 
upon  a  county  warrant,  issued  to  B.  or  order, 
who  assigned  it  to  S.  or  bearer  in  February, 
1857,  who,  in  turn,  assigned  it  to  plaintiff  in 
March,  1864.  At  the  suit  of  ta,x-payers  in  the 
county,  a  perpetual  injunction  was  issued  in 
May,  1858,  enjoining  the  county  judge  and 
treasurer  from  the  payment  of  the  warrant  in 
question.  B.  was  made  a  party  to  that  proceed- 
ing. Held,  that  the  record  of  the  proceedings 
and  decree  in  the  injunction  suit  are  not  admis- 
sible in  this  action,  as  it  did  not  appear  that  any 
of  the  defendants  in  the  injunction  suit  had  the 
warrant  in  his  possession  when  said  suit  was 
commenced.  McCormick  v.  Grundy  County,  24 
Iowa,  382. 

328.  Foreign  Judgment:  of  proceedings  be- 
fore Justices.  The  acts  of  congress,  relative  to 
the  authentication  of  public  acts,  records  and 
judicial  proceedings,  have  po  reference  to  in- 
ferior tribunals,  created  by  municipal  law^,  such 
as  justices  of  the  peace;  but  they  refer  to  the 
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proceedings  of  courts  possessing  general  juris- 
diction. Gay  V.  Lloyd,  1  G.  Qr.  78. 

329.  But  in  an  action  on  a  foreign  judgment, 
rendered  on  appeal  from  a  justice  of  the  peace, 
it  is  proper  to  admit  in  evidence  a  certified  copy 
of  the  transcript  of  the  justice's  docket,  when 
such  transcript  is  embraced  in  that  of  the  record 
of  the  court  where  final  judgment  was  rendered. 
Clemmer  cfc  Dunn  v.  Cooper,  24  Iowa,  185. 

330.  The  method  of  authenticating  the  cor- 
rectness of  justices  transcript  is  left  to  the  stat- 
utory regulations  of  the  respective  States,  and 
should  conform  to  the  law  of  the  State  in  which 
they  are  to  be  adduced  in  evidence.  Gay  v. 
Lloydj  supra. 

331.  Certifioate  of  official  character.  Under 
the  statutes  of  1843,  the  certificate  that  the  per- 
son making  a  transcript  was  a  justice  of  the 
f^eace,  as  therein  stated,  should  come  from  the 
clerk  of  the  county  court,  under  the  county 
seal,  and  not  from  the  clerk  of  the  court  of  com- 
mon pleas,  unless  the  laws  of  the  State,  from 
which  the  transcript  is  brought,  should  be  pro- 
duced to  show  that  he  was  the  proper  officer  to 
certify  the  same.  Ibid, 

332.  Parol  evidence  respecting  transcript. 
Parol  evidence  that  the  defendant  examined  the 
transcript  of  a  j  ustice,  and  acknowledged  that 
the  judgment  had  been  rendered  against  him 
by  the  justice  therein  named,  is  admissible,  and 
entitles  the  transcript  to  faith  and  credit,  al- 
though the  defendant  did  not  admit  it  to  be  -a 
correct  copy  of  the  original  record,  and  declared 
the  judgment  to  be  unjust,  but  that  it  had 
not  been  paid.  Such  admission  concedes  the 
official  character  of  the  justice,  and  the  amount 
of  the  judgment.  In  such  an  action,  the  justice 
of  the  judgment  cannot  be  inquired  into.  After 
the  correctness  of  the  judgment,  and  the  juris- 
diction of  the  justice  are  duly  established,  the 
same  faith  and  credit  are  given  to  them,  as  is 
given  to  a  judgment  of  a  court  of  general  j uris- 
diction.  Ibid. 

See  Judgment  and  Decree,  sub-title  For- 
eign Judgment. 

d.  Becoi'ds. 

333.  Record  not .  exemplified.  A  record, 
which  is  not  authenticated  with  the  seal  of  the 
court,  may  be  proved  a  true  copy  of  the  original 
by  the  parol  evidence  of  a  witness.  Porter  v. 
Cox,  Mor.  494. 

334.  Attestation  of  record.  Tlie  attestation 
of  a  record  must  be  according  to  the  form  used 


in  the  State  in  which  the  record  exists,  and  cer- 
tified to  be  so  by  the  presiding  judge.  Hoop  v. 
Clark,  4  G.  Qr,  294.  If  the  court  is  extinct  and 
its  l^cord  and  jurisdiction  have  been  trans- 
ferred to  another  court,  the  clerk  and  presiding 
judge  of  the  latter  tribunal  may  make  the 
requisite  attestation.  Ibid, 

335.  Mortgage  record.  Where  a  mortgage 
is  recorded  without  the  certificate  of  acknowl- 
edgment, the  record  of  mortgages  should  be  ad- 
mitted in  evidence,  in  behalf  of  a  person  not  a 
party  to  the  mortgage,  to  show  that  he  did  not 
receive  record  notice  of  it  as  a  valid  mortgage. 
Brewer*8  Estate  et  al.  v.  Crow  et  al,,  4  G.  Gr.  520. 

386.  How  intrqduced.  To  make  a  record, 
which  has  not  been  submitted  to  the  inspection 
of  a  court,  evidence,  it  is  not  necessary  that  it  be 
given  to  the  manual  possession  of  the  jury. 
Binder  v.  The  State  of  Iowa,  5  Iowa,  457. 

337.  Recording  act :  patents.  The  recording 
act  of  this  State  has  no  reference  to  patents  for 
lands  issued  by  the  United  States ;  and  a  copy 
of  such  a  patent  contained  in  the  record  books 
of  a  county,  is  not  admissible  in  evidence  under 
section  1228  of  the  Code  of  1851 ;  and  were  it  so 
admissible,  there  should  be  some  evidence  ac- 
counting for  the  absence  of  the  original  patent, 
and  the  record  books  should  be  identified.  Cur- 
tis V.  Hunting,  6  Iowa,  536. 

338.  Contents  of  lost  record.  Defendants 
justified  as  president  and  secretary  of  a  school 
district,  and  claim  that,  in  October,  1855,  a 
school-house  tax  was  assessed  in  said  district 
upon  the  property  therein,  including  that  of 
plaintiff,  and  that,  for  the  purpose  of  collecting 
said  tax,  they  levied  upon  and  sold  the  prop- 
erty. For  the  purpose  of  proving  the  assess- 
ment,  the  defendants  offered  to  prove,  by  com- 
petent witnesses,  the  loss  of  certain  records 
belonging  to  said  district,  in  1856,  and  then  to 
prove  the  contents  of  said  records.  The  witnes- 
ses, in  speaking  of  the  records,  described  them  as 
being  kept  on  half  sheets  of  paper,  not  bound  in 
book  form.  To  all  this  testimony  the  plaintiff 
objected,  for  the  reason  that  the  evidence  did 
not  show  such  record  as  a  school  district  was 
required  to  keep,  and  that  the  existence  and 
contents  of  a  public  record  could  not  be  proved 
by  parol.  The  evidence  was  held  admissible. 
Higgins  v.  Reed,  8  Iowa,  298. 

339.  After  proof  of  the  loss  of  a  record,  its 
contents  may  be  proved,  like  any  other  docu- 
ment, by  secondary  evidence.  Where  the  original 
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record  is  lost,  and  a  copy  can  be  produced,  the 
copy  is  better  than  parol  evidence  of  its  contents, 
and  its  production  should  be  required ;  but  if 
the  existence  of  better  evidence  is  not  disclc^ed, 
then  the  contents  may  be  proved  by  parol.  Hig- 
ffins  V.  Heed,  supra  ;  Conger  v.  Converse ^  9  Iowa, 
654,§125,anfe. 

340.  Fragmentary  record.  In  an  action  of 
trespass,  in  which  the  defendants  justified  as 
school  officers,  and  after  they  had  established 
the  contents  of  a  lost  record  of  the  school  district, 
showing  that  a  school-house  tax  had  been  levied 
in  the  district  in  1855,  the  defendants  offered,  in 
evidence,  a  paper  In  the  hand-writing  of  the 
secretary  of  the  district  showing  the  amount 
of  tax  due  from  the  several  citizens  of  the 
district,  containing  the  names  of  the  plaintiffs 
and  others,  with  the  memorandums  as  to  who 
had  paid,  which  paper  the  bill  of  exceptions 
states,  was  the  only  written  evidence  remain- 
ing of  the  tax-list  of  1855,  to  which  evidence 
the  plaintifi^  objected.  It  was  held,  that  if  the 
paper  offered  in  evidence  was  a  copy  of  the 
assessment-roll  provided  for  in  section  1130  of 
the  Code  of  1851,  or  one  of  the  list  posted  up,  as 
provided  for  in  that  section,  it  was  properly 
admitted  in  evidence.  Ibid, 

341.  Family  records:  copy.  To  render  an 
entry  of  births  and  deaths  in  a  family  bible  or 
record  admissible  in  evidence,  the  entry  must 
have  been  made  by  a  deceased  parent.  If  it  is 
not  shown  that  the  parent  who  made  the  entry 
is  deceased,  it  will  be  inadmissible.  Oreenlcaf, 
adm*r,  v.  The  Dubuque  and  Sioux  City  JU.  R.  Co,, 
30  Iowa,  301. 

342.  And  in  such  a  case  where  such  an  entry 
is  properly  made,  and,  therefore,  admissible  to 
establish  the  dates  of  birth  and  death  of  the 
person  in  question,  a  copy  thereof  will  not  be, 
unless  the  absence  of  the  original  is  properly 
accounted  for.  Ibid. 

e.  Exemplifications  and  certified  copies. 

343.  Bzecution  and  return.  In  an  action 
against  a  justice  of  the  peace  for  wrongfully 
issuing  an  execution,  a  copy  of  the  execution 
issued  by  him,  with  a  copy  of  the  constable's 
return  indorsed  thereon,  certified  by  him  to  be  a 
true  copy,  may  be  offered  in  evidence  by  the 
plaintiff  without  the  production  of  the  original 
execution,  or  accounting  for  its  absence.  Dupont 
V.  Downing,  6  Iowa,  172. 


344.  Copies  of  letten  belonging  to  and  on 
file  in  the  office  of  the  register  of  the  State  land 
office  duly  certified  under  the  hand  and  seal  of 
the  register,  are  admissible  in  evidence,  and 
entitled  to  the  same  credibility  as  the  original 
letters  themselves,  under  section  4047  of  the 
Revision  (S  3702,  Code  of  1873).  Bdlous  v.  Todd, 
34  Iowa.  18. 

346.  That  such  letters  are  on  file  in  the  proper 
office  is  sufficient  evidence  that  they  were  sent 
by  the  writer  in  accordance  with  the  direction. 
J  bid. 

f.  Official  certificates  and  authentications. 

346.  Authentication  of  records.  Where  a 
presiding  judge  certified  that  the  attestation  of 
a  record,  made  by  a  deputy  clerk  in  the  name  of 
the  principal,  is  in  due  form  of  law,  it  is  suffi- 
cient without  going  behind  the  certificate  t<4 
inquire  whether  a  deputy  has  a  right  to  so  at- 
test, by  the  laws  of  this  State.  It  is  the  office 
of  such  a  certificate  to  advise  courts  of  other 
States  that  such  authentication  is  in  due  form 
of  law.  Young  v.  Thayer  and  Bryan,  1  ii.  Ur. 
196. 

347.  Certificate  of  predecessor.  The  certifi- 
cate of  a  presiding  judge  in  Indiana,  relative  to 
proceedings  before  his  predecessor,  Jield  to  be 
admissible.  Ibid. 

See  Judgment  akd  Decr^,  sub-title  Foh- 
EiQN  Judgment. 

348.  as  to  qualification  of  road  viewers. 

The  official  certificate,  or  the  testimony  of  the 
officer  who  administered  the  oath  required  by 
law  to  road  viewers,  is  more  authentic  than  tho 
mere  statement  in  the  report  of  such  viewers 
that  they  had  been  duly  sworn.  DoUarhide  et 
al.  V.  Board  of  Com'rs  of  Muscatine  Co.,  1  G.  Or. 
158. 

349.  of  notarial  protest.    Demand  and 

notice  of  a  foreign  bill  of  excliange  may  be 
proved  by  notarial  protest ;  but  on  an  inland 
bill  they  may  be  proved  by  deposition,  or  oral 
testimony  on  trial.  Bernard  v.  Barry  db  Hurst, 
1  G.  Gr.  388. 

360. seaL    The  certificate  of  protest  of  a 

notary  public  is  not  admissible  in  evidence 
when  not  authenticated  by  his  notarial  seal ; 
but  such  seal  may  be  affixed  when  the  certifi- 
cate is  offered  in  evidence.  Rindskoff,  Bro.  & 
Co.  V.  Malone  et  al.,  9  Iowa,  540. 

361.  A  certificate  of  protest  by  a  notary  is 
evidence  only  of  the  facts  therein  recited.  It 
is  not  evidence  of  notice  to  the  drawer  of  a  bill 
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of  exchange  when  it  does  not  recite  tliat  sach 
■   notice  was  given.     Thorp,  Smith  cfc  Hanchett  v. 
Craig,  10  Iowa,  461. 

See  Bills,  Notes  and  Checks. 

362. of  attestation  to  transcript  of  Jadg- 

ment.  The  certificate  of  a  judge,  that  the  tran- 
script of  a  record  is  attcisted  in  due  form,  is 
authentic  evidence  of  its  correctness.  Lewis  v. 
Sutliff,  2  G.  Or.  186. 

363.  The  certificate  of  an  ex-justice  of  the 
peac^j  in  relation  to  his  proceedings  wliile  in 
office,  is  not  entitled  to  legal  consideration. 
Brown  v.  Scott,  2  G.  Gr.  454. 

364.  Wliere  the  certificate  of  the  judge  is  not 
dated,  but  is  preceded  and  followed  by  certifi- 
cates of  the  clerk,  the  first  dated  on  the  18th 
and  the  other  on  the  31  st  of  July,  the  defect  is 
cared.    Lewis  v.  Sutliff,  2  G.  Gr.  186. 

365.  A  pre-emption  certificate  is  not  evi- 
dence of  title.    Arnold  v.  Grimes,  2  G.  Gr.  77. 

366.  A  duplicate  receipt  or  certificate  from 
the  receiver  or  register  of  a  land  office,  is  made 
by  statute  prima  facie  evidence  of  title  in  ac- 
tions of  trespass,  riglit,  etc.  Burlerson  v.  Teeple 
et  al„  2  G.  Gr.  542. 

357.  Certificate  of  entry  of  land  is  made  evi- 
dence of  legal  title  under  the  act  of  1842.  Cav- 
ender  v.  Smith,  3  G.  Gr.  849. 

368.  The  certificate  of  purchase,  or  duplicate 
receipt  of  the  treasurer  of  the  Des  Moines 
River  Board  of  Public  Works,  is  made  prima 
facie  evidence  of  title  under  the  Code  of  1851. 
Stone  V.  McMaJwn,  4  G.  Gr.  72. 

369.  Letters  of  guardianship  from  a  probate 
court,  in  Ohio,  will  be  sufficient  if  attested  by  the 
probate  judge  who  certifies,  that  by  law  he  is 
his  own  clerk,  and  that  the  certificate  is  in  due 
form.    Roup  v.  Clark,  4  G.  Gr.  294. 

360.  Officer's  return.  Where,  in  a  suit  in 
chancer^'  to  quiet  title,  the  complainant  to  prove^ 
that  the  defendant  purchased  the  premises  at 
sheriff's  sale,  with  notice  of  his  rights,  offered 
in  evidence  a  notice  to  the  sheriff  of  liis  rights 
under  a  deed,  and  an  indorsement  thereon, 
made  by  the  officer  who  conducted  the  sale,  that 
he  had  read  the  notice  at  the  time  of  the  sale, 
which  evidence  was  objected  to  by  respondents, 
and  rejected  by  the  court,  held,  that  the  read- 
ing of  the  notice,  and  making  the  return  thereon, 
were  no  part  of  the  officer's  official  duty,  and 
that  a  return  of  these  facts  was  incompetent  to 
prove  their  existence.  Wirkersliam.  v.  Reeves  <fe 
MUkr,  1  Iowa,  413. 


361.  The  return  of  a  sheri£^  on  a  writ  of  exe- 
cution, has  the  same  weight  that  attaches  to  the 
certificate  of  the  sheriff  as  evidence  of  a  sale. 
Ehleringer  v.  Moriarty,  10  Iowa,  78. 

362.  It  is  a  general  rule  that  where  a  statute 
authorizes  and  requires  an  officer  to  make  a 
statement  or  certificate  in  writing,  such  writing 
is  competent  evidence  of  the  fact  stated  or 
certified.    Clark  v.  Polk  County,  19  Iowa,  248. 

363.  Certificate  of  clerk.  A  certificate  of  the 
clerk  of  the  district  court  will  not  be  considered 
to  impeach  a  record  entry.  Holmes  <fc  Avery  v. 
.Bvdii  et  al.,  11  Iowa,  186. 

364.  of  recorder.  Under  the  statute,  the 

certificate  of  the  recorder  is  competent  evidence 
to  show  who  entered  the  land.  York  v.  Sheldon, 
18  Iowa,  569. 

366.  Tbe  return  of  an  officer,  as  to  facts 
which  are  no  part  of  his  official  duty,  is  incom- 
petent to  prove  the  existence  of  such  facts,  lie 
should  be  sworn  as  a  witness.  Wickersham  v. 
Reeves  ds  Miller,  1  Iowa,  413. 

366.  Conclusiveness  of  return.  In  an  action 
for  damages  for  failing  to  obey  a  subpcena,  the 
return  of  service  upon  the  subpoena  is  not  con- 
clusive upon  the  parties  ;  and  the  plaintiff  is 
entitled  to  show  on  the  trial,  as  a  matter  of  fact, 
independent  of  the  return  of  the  officer,  that 
the  writ  was  duly  and  legally  served.  McCaU  v. 
Butterworth,  8  Iowa,  329. 

367.  The  rule  that  parol  evidence  is  not 
admissible  to  contradict  an  officer's  return,  is 
not  applicable  in  an  action  against  a  constable 
for  negligently  permitting  property  upon  which 
he  had  levied  an  execution  to  be  taken  from 
him.    Harper  v.  Moffit  et  al,,  11  Iowa,  527. 

368.  Quere,  can  the  return  of  an  officer  be 
contradicted  by  parol  evidence  ?  King^ury  v. 
Buchanan,  11  Iowa,  387. 

g.  Private  writings. 

(1)  Books  of  account. 

869.  Foundation  for  introduction  o£  On 
the  trial  of  a  cause,  the  plaintiff  produced  a 
small  book  containing;  the  account  on  which  the 
suit  was  brought,  in  which  were  charges  against 
the  defendants  and  other  persons,  which  account 
among  other  things,  charged  the  defendant 
with  a  certain  quantity  of  stone.  The  plaintiff 
testified  that  the  cliarges  in  said  book  against 
the  defendants  were  not  made  at  or  near  the 
time  of  the  transaction,  for  the  reason  that  he 
was  not  present  when  the  defendants  were  get- 
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ting  the  stone;  that  the  defendants  told  him, 
after  thej  had  finished  getting  the  stone,  the 
amount,  which  he  then  entered  as  appeared  in 
said  book ;  that  this  was  his  book  of  original 
entries,  and  that  tlie  charges  therein  made  were 
true.  The  defendant  objected  to  the  introduc- 
tion of  the  book  in  evidence  :  1.  Because  the 
same  was  not  a  book  of  accounts  within  the 
meaning  of  the  Statute ;  and  2.  Because  the  en- 
tries were  not  proper  evidence,  on  account  of  the 
manner  of  making  them ;  which  objections  were 
overruled,  and  the  book  admitted  in  evidence. 
Held,  1.  That  the  book,  so  far  as  it  related  to  the 
stone,  was  properly  admitted  in  evidence ; 
2.  That  as  to  the  other  items  of  the  account,  the 
book  should  have  been  rejected  ;  3.  That  the 
showing  of  the  plaintiff  brought  the  book  within 
the  reason  and  spirit  of  the  statute.  Anderson 
V.  Ames  d;  Co.,  6  Iowa,  486. 

370.  To  render  books  of  account  admissible 
in  evidence,  the  necessary  prerequisites  or  pre- 
liminary facts  must  be  shown  by  the  oath  of  the 
person  who  made  the  entries,  unless  his  absence, 
or  the  absence  of  his  testimony,  is  satisfactorily 
accounted  for.  Karr  v.  Stivers ^  admr,,  84  Iowa, 
123. 

371.  It  must  also  appear  that  the  charges 
sought  to  be  proved  were  made  in  the  ordinary 
course  of  business.  Ibid. 

372.  Held,  that  an  item  of  charge  for  ".four 
months  work"  could  not  be  established  by 
a  book  of  account  containing  the  charge  and 
specifying  dates  within  which  the  work  was 
performed.  Ibid. 

373.  The  adoiissibility  of  a  book  of  account 
in  evidence  is  a  question  to  be  determined  by 
the  court,  upon  the  preliminary  proof  required 
by  the  Statute.  The  degree  of  credit  to  be 
given  them  is  a  question  for  the  jury,  under 
the  instructions  of  the  court.  Eyre  v.  Cook  et 
al.,  9  Iowa,  185. 

374.  A  book  called  a  book  of  original  entries, 
which  is  largely  taken  up  with  memorandums 
of  stock  purchases,  and  figurings  showing  the 
weight  of  cattle  and  hogs  bought  of  different 
persons,  though  containing  some  items  which 
would  properly  fall  under  the  head  of  charges 
by  one  person  against  others  made  in  the  ordi- 
nary course  of  business,  is  not  admissible  in 
evidence  for  the  purpose  of  showing  a  contract 
of  purchase  of  stock  and  a  payment  thereon,  by 
a  memorandnm  of  entry  thereof  made  in  such 
book,  when  offered  by  the  party  making  such 


entry  and  in  his  own  interest.    Hart  v.  Living- 
ston et  al.,29  Iowa,  217. 

376.  Joint  action  by  the  plaintiffs.  Held, 
that  when  the  preliminary  proof  showed  that  a 
book  of  accounts  offered  in  evidence  was  the 
book  of  one  of  the  defendants,  without  discloEv- 
ing  that  it  was  held  and  kept  by  him  for  himself 
and  co-plaintiff,  or  that  it  was  the  book  of  both 
plaintiffs,  which  he  was  accustomed  to  speak  of 
and  refer  to  as  his  own,  it  was  inadmissible. 
Hansen  &  Hansen  v.  Kirtley,  11  Iowa,  565. 

376.  When  an  account  was  kept,  by  agree- 
ment of  parties,  in  a  book  belonging  to  a  firm  of 
which  one  of  the  parties  was  a  member.  In  an 
action  on  the  account,  held,  that  the  book  was 
admissible  in  evidence,  the  necessary  prelimi- 
nary proof  haying  been  made.  White  v.  Tucker, 
9  Iowa,  100. 

377.  Where  the  charges  in  a  book  account 
were  to  "A.  B.  or  B.  G.,"  held,  that  after 
the  preliminary  proof  required  by  the  statute 
was  made,  the  book  was  admissible  in  evidence  ; 
and  that  the  alternative  form  in  which  the 
charges  were  made  could  be  considered  only  aa 
affecting  the  credibility  of  the  evidence.  Bur- 
nell,  OiUeite  dh  Co.  v.  Durda/p,  11  Iowa,  446. 

378.  Discrepancies  between  books  offered  in 
evidence,  and  the  plaintiff's  bill  of  particulars, 
affect  the  credit  to  be  given  them  by  the  jury, 
but  does  not  render  them  inadmissible.  Eyre 
V.  Cook  et  al.,9  Iowa,  185. 

379.  Books  of  account  not  admissible  in  evi- 
dence under  the  statute  may  be  introduced,  by 
proving  their  correctness.  Lord  v.  Ellis,  9 
Iowa,  801. 

380.  A  plainti£f  in  an  action  of  assumpsit, 
founded  upon  a  book  account,  is  not  allowed 
upon  his  own  motion  to  introduce  his  books  of 
entry  as  evidence  in  his  own  behalf.  Our  statutes 
in  relation  to  this  species  of  evidence  have 
changed  the  rules  which,  at  common  law, 
allowed  the  party  to  testify  to  the  correctness  of 
any  item  charged  in  the  demand  or  set  off.  Lowe 
<fe  Hickok  V.  Ganhy,  Mor.  281. 

381.  To  prove  pa3rinent8.  Books  of  account 
held  admissible  in  evidence  as  conducing  to 
prove  payments  for  property  not  furnished. 
Johnson  v.  Patten,  4  Q.  Qr.  63. 

382.  A  charge  for  "  money  paid  "  or  "  money- 
lent  "  in  an  account,  cannot  be  proved  by  the 
books  of  account  of  the  party  making  the 
charge.     VeitJis  v.  Hagge,  8  Iowa,  163. 

383.  Application  of  the  rule.  In  an  action 
on  an  account  for  goods  sold  and  delivered. 
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which  contained  charges  of  money  lent,  the 
party  proved  by  a  witness  that  the  defendant 
was  a  castomer  at  the  store  of  the  plaintiff  and 
was  in  the  habit  of  borrowing,  from  time  to 
time,  sums  of  money  from  the  plaintiff,  which 
were  charged  to  the  defendant  in  his  account ; 
7ield,  that  while  the  evidence  might  show  a 
course  of  business  between  the  parties,  it  was 
not  sufficient  to  constitute  the  plaintiff's  books 
of  account  legitimate  evidence  of  money  paid  or 
lent  to  the  defendant.  Ibid. 

384.  A  party  cannot  be  made  liable  for  money 
paid  to  his  use,  unless  his  request  to  pay  the 
money  is  proved  by  other  evidence  than  that 
furnished  by  books  of  account.  Sfiell  v.  Eckerson, 
8  Iowa,  284. 

386.  Loan  of  money.  The  loan  or  payment 
of  money  is  not  ordinarily  the  subject  of  charge 
in  book  accounts  ;  and  such  a  charge,  not  being 
such  as  is  made  in  the  ordinary  course  of  busi- 
ness, cannot  be  proved  by  books  of  account. 
Young  v.  Jones,  8  Iowa,  219. 

386.  To  render  books  of  account  competent  to 
prove  the  payment  of  money,  the  party  offering 
must  show  that  he  is  engaged  in  a  business  to 
justify  such  charges,  as  that  of  the  business  of 
banking  or  receiving  money  on  deposit,  and 
paying  it  out  for  others.  1  hid. 

387.  If  allowed  at  all,  the  privilege  must  be 
strictly  guarded,  and  -only  allowed  where  the 
jury  may  be  of  the  opinion  that  the  party  is 
without  any  other  proof,  and  that  there  has  been 
such  a  course  of  continuous  dealing  between  the 
parties  as  that  small  sums,  passing  between  them 
in  the  ordinary  course  of  business,  became  the  le- 
gitimate subject  of  charge  in  book  account.  Ibid. 

388.  The  statute  providing  for  the  admission 
of  books  of  account  in  evidence  has  made  no 
such  distinction,  as  that  small  sums  of  money 
may  be  proved  by  a  parties'  books  of  account, 
but  that  large  sums  shall  not  be  so  proved. 
Young  v.  Jones,  8  Iowa,  219  ;  following  Veiths 
V.  Hagge  et  al.,  8  Iowa,  163. 

389.  Gash  items.  In  an  action  to  recover  for 
goods,  wares  and  merchandise,  sold  and  de- 
livered, the  plaintiff  offered  in  evidence  his 
books  of  account,  which  contained  a  charge 
against  the  defendant  as  follows  :  "  To  cash,  as 
per  receipt,  $50."  The  defendant  objected  to 
the  competency  of  the  book  to  prove  the  charge 
for  money,  which  objection  was  sustained  by 
the  court.  Ueld,  that  the  receipt  was  the  best 
evidence  of  the  payment  of  the  money ;  and 
that,  until   it  was  produced  or  its  absence  ac- 


counted for,  no  lesser  grade  of  evidence  could 
be  received.  That  the  books  were  not  competent 
evidence  to  prove  the  payment  of  the  money. 
Sloan  V.  Ault,  8  Iowa,  229. 

390.  Cases  foUowed.  VietJu  v.  Hagge,  8  Iowa, 
183  ;  Young  v.  Jones,  Ibid.  219  ;  Sloan  v.  Ault, 
Ibid.  229,  as  to  how  far  money  paid  may  be  the 
legitimate  subject  of  a  book  charge,  and  proved 
by  books,  cited  and  approved.  Hansen  d;  Hansen 
V.  Kirtley,  11  Iowa,  565. 

391.  Books  must  be  present  Whenever  the 
law  provides  for  the  admission  of  books  of  ac- 
count in  evidence,  it  is  based  upon  the  idea  of 
the  presence  of  the  books  themselves  "upon  the 
trial,  and  in  their  absence,  evidence  of  their  con- 
tents cannot  be  substituted.  GhurchiU  et  al.  v. 
FuUiam,  8  Iowa,  45. 

392.  Oredibility  open  to  inspection.  The 
book  itself,  when  admitted,  becomes  the  witness, 
and  is  still  subject  to  any  objections  which  may 
be  made  by  the  opposite  party,  respecting  its 
credibility,  arising  from  the  manner  in  which  it 
is  kept,  its  appearance,  alterations,  erasures, 
confusion  and  irregularity,  and  whatever  may 
tend  to  diminish  its  credibility  in  the  eyes  of 
a  jury.  Ibid. 

393.  Oreditfl.  "Where  a  party,  against  whom 
entries  are  made  in  books  of  account,  or  against 
whom  an  account  is  rendered,  relies  upon  or 
seeks  to  avail  himself  of  credits  entered  in  his 
favor,  he  will  not  be  allowed  to  do  so  without, 
at  the  same  time,  making  the  whole  account 
evidence  against  himself.  Veitfis  v.  Uagge,  8 
Iowa,  163. 

394.  In  an  action  of  replevin  for  a  buggy 
claimed  to  be  exempt  from  execution  on  a  judg- 
ment against  a  firm,  of  which  plaintiff  was  a 
partner,  on  the  ground  that  the  same  was  indi- 
vidual property,  and  that  plaintiff  was  a  practic- 
ing physician,  and  the  same  was  necessary  for 
his  use  in  his  profession,  in  order  to  maintain 
himself  and  family,  the  plaintiff,  for  the  pur- 
pose of  proving  that  the  buggy  was  his  private 
property,  and  not  that  of  the  firm  of  which  ho 
was  a  member,  tfould  not  offer  in  evidence  the 
book  of  the  original  entries  of  the  firm  and 
show,  by  an  entry  therein,  that  the  note  which 
was  given  in  payment  for  the  buggy  was 
charged  to  the  private  account  of  the  plaintiff 
about  the  time  mentioned  by  the  person  by. 
whom  the  buggy  was  sold.  Farner  v.  Turner. 
1  Iowa,  53. 

396.  Statute  of  limitations.  One  of  the  plain- 
tiffs produced  iheir  books  of  account,  and  proved 
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the  facts  required  bj  the  statute  to  make  them 
receivable  in  evidence.  The  books  showed  that 
all  entries  on  the  debit  side  of  the  account  were 
made  more  than  five  years  prior  to  the  com- 
mencement of  the  action,  and  all  the  items  on 
the  credit  side,  except  one,  had  been  made  for 
the  same  length  of  time,  and  there  was  no  other 
proof  that  the  account  had  accrued  within  five 
years.  Held^  that  the  court  erred  in  sustaining 
an  objection  to  the  admission  of  the  book,  on 
the  ground  that  it  appeared  therefrom  that  the 
account  was  barred  by  the  statute  of  limitations. 
Thorn  &  Stein  v.  MoorCy  21  Iowa,  285. 

396.  AdmisBible  to  effect  credibility  of  wit- 
ness. When  witi^esses  refer  to  books  of  account 
in  aid  of  their  statements,  and  especially  when 
they  state  that  their  only  knowledge  of  certain 
matters  is  derived  from  such  books,  the  books 
are  admissible  in  evidence  for  the  purpose  of 
showing  the  improbability  of,  or  a  mistake  in, 
their  testimony,  and  it  is  not  necessary  when 
they  are  referred  to  for  this  purpose,  to  make 
the  formal  proof  required  by  section  3999  of  the 
Revision  of  1860  (§  3568,  Ck)de  of  1873).  Daveti- 
port  V.  Cvmmings,  15  Iowa,  219. 

397.  Pretoimption  arifling  from  charge. 
While  the  fact  that  goods  were  charged  on  the 
books  of  the  vendor  to  one  party  is  strong  evi- 
dence that  they  were  not  sold  on  the  credit  of 
another,  it  may  not  be  the  strongest  evidence 
which  could  be  produced  to  show  that  fact. 
LyoTis  V.  Thompson  et  cU.,  16  Iowa,  62. 

(2)  Letters, 

398.  PartnerBhip :  admission.  In  an  action 
against  partners,  where  the  plaintiff  desires  to 
show  the  retirement  of  one  and  the  admission 
of  another  partner,  a  letter  from  one  of  the 
partners  to  a  person  with  whom  the  firm  was 
doing  business,  stating  that  the  writer  had  pur- 
chased the  interest  of  one  of  the  partners,  is  ad- 
missible.  WiUiams  v.  Sautter  et  cU.,  7  Iowa,  435. 

399.  It  is  not  a  sufficient  objection  to  the  in- 
troduction of  a  letter  in  evidence,  that  the  letter 
to  which  it  was  a  reply,  and  which  was  in  the 
|M)sse»sion  of  the  opposite  party  was  not  called 
for  and  put  in  evidence,  when  the  presence  of 
such  letter  is  not  necessary  to  an  understanding 
of  the  contents  of  one  offered.  Bralyey  v.  Ross, 
33  Iowa,  505, 

(3)  Receipt. 

400.  After  suit  commenced.  A  receipt  exe- 
cuted by  the   plaintiff,  to  the  defendant,  after 


the  commencement  of  an  action,  but  before  the 
trial,  acknowledging  payment  ''  in  full  of  alt 
debts,  dues  and  demands,*"  is  competent  evi- 
dence for  the  defendant.  Sinrtamon  v.  Mel- 
bourn  et  al.,  4  G.  Qr.  309, 

401.  Where  the  defendant,  by  way  of  off-set, 
claimed  damages,  because  the  plaintiff  did  the 
work,  sued  for  in  an  unskillful  manner,  a  re- 
ceipt signed  by  the  plaintiff,  acknowledging  the 
payment  of  a  sum  of  money,  is  admissible  in 
evidence.    Jones  v,  Tidrick,  3  Iowa,  212. 

402.  A  receipt  in  full,  while  subject  to  ex- 
planation, is  admissible  in  the  first  instance  to 
prove  payment  of  all  demands  existing  at  its 
date.  Smith  v.  2^ he  Cedar  Falls  cfc  Minnesota 
Railroad  Company,  30  Iowa,  244. 

XL  Respecting  Particular  Facts  and 

Issues. 

403.  Accomit  stated.     A  note  given   for  a 
balance  due  is  all  the  evidence  necessary  to  sus- 
tain an  account  stated.    Ramsey  v.  Duke,  Mor 
385. 

40^  Adultery.  To  establish  adultery  direct 
proof  is  not  essential.  It  may  be  inferred  from 
circumstances  which  would  lead  the  guarded 
discretion  of  a  reasonable  and  just  man  to  the 
belief  of  its  existence.  ^Vhen  the  circumstances 
relied  upon  to  establish  it  are  capable  of  two  in- 
terpretations, one  of  which  is  consistent  with 
the  innocence  of  the  party  charged,  they  are  not 
sufficient  to  establish  guilt.  Inskeepy.lnskeep 
5  Iowa,  204. 

406.  Assault  and  battery.  In  an  action  for 
damages  for  assault  and  battery,  evidence  of  the 
general  peaceable  character  of  the  defendant  is 
not  admissible  in  mitigation  of  damages,  or  to 
rebut  the  presumption  of  malice.  Quintoti  v. 
Van  Tuyl,  30  Iowa,  554. 

406.  provocation.  In  an  action  for  dam- 
ages for  an  assault  and  battery,  all  circumstances 
which  immediately  accompany  and  give  charac- 
ter to  the  transaction  are  admissible  in  evidence 
for  the  purpose  of  mitigating  damages. '  ThraU 
V.  Knapp,  17  Iowa,  468. 

407.  When  the  provocation  is  not  immediate, 
but  a  sufficient  time  elapsed  for  reflection  and 
coolness,  it  is  not  admissible,  even  in  oxtenua- 
tion.  Ibid. 

408.  In  the  trial  of  such  an  action,  evidence  is 
not  admissible  to  show  that  statements  made  by 
the  plaintiff  at  the  time  of  the  assault  were  false, 
and  were  known  by  plaintiff  to  be  false.  Ibid. 
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409. 


provoking  and  insulting  language 


constitute  no  defense  to  a  civil  action  for  dam- 
ages sustained  by  an  assault,  but  evidence  of 
such  language  is  admissible  in  mitigation  of 
damages  where  the  provocation  was  so  recent 
as  to  induce  the  presumption  that  the  act  was 
committed  under  the  immediate  influence  of  the 
passion  thus  wrongfully  excited.  Ireland  v. 
EUim,  5  Iowa,  478. 

410. military  order.    While  an  order, 

issued  by  the  adjutant-general,  by  order  of  the 
executive,  to  the  officers  of  a  company  of  State 
militia,  for  the  arrest  of  certain  supposed  dis- 
loyal persons,  alleged  to  be  connected  with  the 
assassination  of  some  government  officers,  might 
not  justify,  nor  fully  excuse,  such  militia  officers, 
in  an  action  against  them  for  assault  and  false 
imprisonment,  in  making  such  arrest,  it  would, 
nevertheless,  be  admissible  to  palliate  their 
acts,  and  mitigate  the  damages.  Carpenter  v. 
Parker  et  al.,  23  Iowa,  450. 

See  Criminal  Law,  sub-titles  Defenses,  and 
Evidence. 

411.  Asaignment  of  chosea  in  action,  notes, 
Judgments  and  bonds.  For  evidence  in  actions 
respecting  these  matters,  see  titles  Assign- 
ment ;  Bills,  Notes  and  Checks,  ante. 

412.  Assignment  for  the  benefit  of  creditors. 
In  a  proceeding  of  garnishment,  the  garnishee 
claimed  to  hold  certain  property  and  effects,  by 
virtue  of  an  assignment  for  the  benefit  of  certain 
creditors,  and  the  plaintiff,  for  the  purpose  of 
showing  that  the  assignment  was  void,  offered 
evidence  to  show  that  there  were  creditors  not 
provided  for  In  the  assignment,  and  the  assign- 
ment embraced,  substantially,  all  the  property 
of  the  assignors,  and  was  made  in  contempla- 
tion of  insolvency,  wliich  evidence  was  rejected  ; 
held,  that  the  evidence  was  admissible.  B^  v. 
Preston^  8  Iowa,  325. 

413. . admissions  of  assignor.  The  dec- 
laration of  an  assignor  as  to  the  amount  of  goods 
on  hand,  when  made  after  the  execution  of  the 
assignment,  are  not  admissible  in  evidence 
against  the  assignee.  Savery  v.  Spavlding,  8 
Iowa,  239. 

414.  misconduct  of  assignee.-    A  breach 

of  trust  or  violation  of  duty  by  an  assignee  does 
not  affect  the  question  of  the  validity  of  an 
assignment  for  the  benefit  of  creditors,  and  evi- 
dence of  such  breach  or  violation  of  duty  is  not 
admissible  to  show  that  the  assignment  is  fraud- 
ulent and  void.  Ihid 


416. 


The  sufficiency  of  evidence  to  show 


a  general  assignment  invalid  as  preferring  cred- 
itors, considered  and  determined.  Graves  dk  Co. 
V.  Alden  etal.,ld  Iowa,  573. 

416.  Attachment.  For  evidence  in  acttach- 
ment  cases  and  in  actions  on  attachment  bond, 
see  title  Attachment. 

417.  Bailments.  Where  plaintiff  seeks  to 
recover  upon  one  kind  of  bailment,  he  must 
sustain  that  by  proper  and  sufficient  evidence 
and  cannot  recover  on  evidence  which  shows 
that  another  and  different  contract  was  made. 
Jourdan  v.  Beed,  1  Iowa,  185. 

418.  Bill  of  sale :  replevin.  In  an  action  of  . 
replevin  a  bill  of  sale  of  personal  property, 
executed  by  a  third  person  and  ratified  by  the 
plaintiff,  is  not  admissible  for  the  purpose  of 
showing  that  plaintiff  is  not  entitled  to  the  pos- 
session, unless  connected  with  evidence  showing 
that  the  possession  was  transferred  under  such 
sale.  Sevan  v.  Uayden,  Sheriff  dt  Co.,  13  Iowa,  122. 

419. defectively  acknowledged.    A  bill 

of  sale  is  admissible  in  evidence  in  an  action 
between  a  grantor  and  a  purchaser,  though  de- 
fectively acknowledged,  when  there  is  evidence 
to  show  that  the  purchaser  took  possession  of 
the  property  purchased.  ,  Crawford  v.  Burtan, 
6  Iowa,  476.  • 

420.  Bills,  notes  and  orders :  money  had  and 
received.  A  promissory  note  not  payable  to 
bearer  may  be  given  in  evidence  under  the  com- 
mon counts  for  money  had  and  received,  in  an 
action  by  an  indorser  against  the  maker.  King 
v.  WaU,  Mor.  187. 

421. bank-bills :  discount.     In  an  action 

on  bills  issued  by  a  banking  firm  to  circulate  as 
money,  by  a  holder  thereof,  against  such  firm, 
evidence  showing  that  the  holder  purchased  the 
bills  at  a  discount  is  inadmissible.  Taylor  v. 
Cook  et  al.,  14  Iowa,  501. 

422.  demand  and  notice  on  a  foreign  bill 

of  exchange  may  be  proved  by  notarial  protest, 
but  on  an  inland  bill  they  may  be  proved  by 
deposition.    Bernard  v.  Barry,  1  G.  Gr.  388. 

423.  payable  in  property.  A  note  pay- 
able in  specific  property  is  admissible  in  evi- 
dence under  the  common  or  money  counts. 
Payne  v.  Couch  and  Kinsman,  1  G.  Gr.  64. 

424. action  against  acceptor.     Where 

the  plaintiff  in  a  petition  alleged  generally  that 
the  dofendant "  accepted  and  agreed  and  under- 
tofikand  promised  t-o  pay  him  the  amount  of  three 
certaiu  chocks  or  drafts,"  it  was  /leld,  that  evi 
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dence  tending  to  show  either  an  express  or  im- 
plied promise  was  admissible.  Smith  and  Clark 
V.  Whiting,  12  Iowa,  82. 

426. custom  in  aooeptanoe.    In  an  action 

against  the  drawees  of  a  bill  of  exchange,  the 
payee  who  was  the  plaintiff  relied  upon  parol 
acceptance  made  by  the  defendants  ;  held,  that 
evidence  showing .  that  it  was  the  custom  of 
defendants  in  accepting  drafts  always  to  do  so 
in  writing  and  to  charge  the  same  to  the  drawer 
and  credit  the  same  to  the  drawee  on  the  books 
was  admissible  as  tending  to  show  that  the  ac- 
ceptances were  not  made.  SmitJi  v.  Clark,  and 
Wliiting,  12  Iowa,  82. 

426. identification.    As  to  the  sufficiency 

of  evidence  to  identify  a  promissory  note  see 
8neU  V.  Kimmell,  8  Iowa,  281. 

427. demand  and  notice :  partnexahip.  In 

an  action  against  a  partnership,  as  guarantor  of  a 
bill  of  exchange,  evidence  that  one  of  the  partners 
admitted  the  liability  of  the  firm  is  admissible, 
as  tending  to  prove  either  the  fact  of  notice  of 
non-payment  to  it,  or  of  its  waiver  thereof.  The 
First  National  Bank  of  Dvbuque  v.  Carpenter, 
Stibbn  db  Co.,  84  Iowa.  488. 

428.  Order:  identity  of  drawee.  In  an 
action  on  an  order  it  is  not  necessary  to  prove  the 
identity  of  the  drawee  before  the  order  can  be 
received  in  evidence.  Fletcher  v.  Conly,  2  G. 
Gr.  88. 

See,  further.  Bills,  Notes  and  Checks. 

429.  Oommon  carrier.  Instructions  given 
by  a  purchaser  of  goods  to  the  vendor,  us  to  the 
manner  of  marking  and  shipping  them,  is  not 
admissible  in  evidence  for  the  plaintiff,  in  an 
action  by  the  purchaser  against  the  common 
carrier  who  undertook  to  transport  them.  H.  O. 
Angle  <fc  Co.  v.  The  Mississippi  and  Missouri  R. 
B.  Co.,  9  Iowa,  487. 

430. parol  evidence :  usage.    In  an  action 

against  a  common  carrier,  on  a  receipt  or  bill 
of  lading  showing  the  destination  of  the  goods 
therein  described,  at  a  point  beyond  the  terminus 
of  the  route  of  such  carrier,  it  was  h>eld,  that 
parol  evidence  is  admissible  to  show  the  terminus 
of  such  carrier's  route,  the  usage  as  to  conveying 
beyond  the  same,  and  the  knowledge  of  such 
terminus  and  usage  by  the  consignor.  And  it 
was  further  ?ieldy  that  such  usage,  when  known 
to  the  consignor,  entered  into  and  formed  a  part 
of  the  contract  evidenced  by  the  receipt  or  bill  of 
lading.  Ibid, 

431.  agency.    In  an  action  between  a 

consignor  and  a  common  carrier,  to  recover  the 


value  of  goods  belonging  to  the  consignor,  dan 
delivered  by  the  carrier  to  a  third  party,  facts 
and  circumstances  tending  to  show  that  such 
third  party  was  the  agent  of  the  consignor,  are 
admissible  in  evidence  even  though  such  facts 
and  circumstances  were  unknown  to  the  defend- 
ant when  the  goods  were  delivered.  Ibid, 

432.  admiasibility  of  evidence  in  an  ac- 
tion by  a  consignor  against  a  common  carrier  for 
damages  resulting  from  a  delivery  of  goods  of 
the  consignor  by  the  carrier,  to  a  third  party,  as 
tending  to  show  the  agency  of  such  party,  pre- 
sented and  discussed  Ibid. 

See  Common  Carrier. 

433.  Oontract :  variance.  In  an  action  upon 
a  special  contract,  evidence  of  a  contract  materi- 
ally different  from  that  upon  which  suit  is 
brought  may  be  excl uded.  Beebe  v.  Brown  et  al. , 
4  G.  Gr.  406. 

434. action  for  work  and  labor  done 

Defendant  pleaded  denial  and  payment.  It  was 
?ield,  that  under  the  issues  thus  joined  it  was  not 
competent  for  the  defendant  to  show  by  special 
contract  that  the  claim  was  not  due  at  the  time 
the  action  was  commenced.  Hagan  v.  Bureh,  8 
Iowa,  809. 

436.  assignment  of  contract.    The  fact 

that  an  assignment  to  a  third  party  of  a  contract 
for  the  performance,  by  the  assignor,  of  labor 
requiring  skill  and  proficiency,  was  made  and 
acted  under  with  the  permission  of  the  party  for 
whom  the  labor  was  to  be  performed,  may  be 
properly  established  by  facts  and  circumstances 
showing  his  assent  thereto;  and  evidence  of 
facts  tending  to  show  such  assent  is  admissible. 
Crawford  v.  Wolf,  Carpenter  cfc  Angle,  29  Iowa, 
567. 

435. bidlding  contract:  copy.    Action 

to  recover  balances  due  on  a  contract  for  build- 
ing a  school-house.  A  copy  of  the  contract  was 
attached  to  the  petition  and  signed  by  the 
secretary  of  the  district.  The  averments  of 
the  petition  were  denied  by  the  answer.  The 
plaintiff  first  offered  in  evidence  the  instrument 
in  writing  attached  to  the  petition,  which  was 
objected  to  and  excluded  by  the  court.  The 
plaintiff  then  called  witnesses,  and  proposed  to 
prove  that  he  had  called  upon  the  directors  of 
the  school  district  for  the  contract,  or  a  copy 
thereof,  to  work  by  in  building  the  school-house  • 
and  that  the  directors  delivered  to  him  the  in- 
strument and  told  him  to  work  by  the  same,  in 
building  the  house.    The  plaintiff  then  proposed 
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to  offef  the  said  instrument  in  evidence,  as  tlie 
contract  between  tlie  parties,  and  it  was  excluded 
by  the  court.  The  exclusion  of  the  evidence 
offered  was  error.  Pierce  v.  Sc/iool  District  No.- 
4,  Liberty  Township,  Marshall  Co.,  8  Iowa,  227. 
See  title  Contracts. 

437.  Ooxporatioii.  Corporation  books  are  evi- 
dence of  the  acts  and  proceedings  of  the  corpo- 
rative body,  when  it  appears  that  they  are  kept 
as  such  by  the  proper  officer,  or  some  person 
authorized  to  make  entries  in  his  necessary 
absence.  St.  Louis  and  Cedar  Bapids  Railroad 
Company  v.  Eakins,  30  Iowa,  279. 

438.  All  acts  of  incorporation  are  made  pub- 
lic, and  as  such  may  be  given  in  evidence. 
Durham  v.  Daniels,  2  Q.  Gr.  518. 

439.  Oxim.  oon.  In  an  action  for  trim,  eon., 
evidence  of  acts  showing  a  want  of  chastity  in 
plaintiff's  wife  before  marriage  can  only  be 
considered  by  the  jury  in  mitigation  of  damages. 
And,  in  this  connection,  it  is  proper  for  the  jury 
to  consider  evidence  tending  to  show  that  the 
defendant  w/is  the  father  of  the  child,  and  that 
her  unchaste  acts  were  confined  to  him.  Conway 
V.  Nicol,  34  Iowa,  533. 

440. declarations  of  wife.    In  an  action 

of  crim.  con.,  the  defendant  propounded  to  one 
of  his  witnesses  this  question  :  "  Have  you  heard 
complaints  from  plaintiff 's  wife  prior  to  March, 
1863,  in  respect  to  plaintiff's  refusing  and 
neglecting  to  support  her,  and  if  so,  state  what 
she  said."  Held,  that  there  was  not  sufficient 
point  or  deflniteness  in  the  question  to  justify 
the  reversal  of  the  judgment,  on  the  ground  of 
its  rejection,  especially  when  the  witness  was 
afterward  allowed  to  state  that  to  be  true,  in 
fact,  of  which  it  was  proposed  to  show  the  wife 
had  made  complaint.  Kilbum  v.  Mullen,  22 
Iowa,  498. 

441.  statute  of  limitations.    In  an  action 

for  criminal  conversation  with  plaintiff 's  wife, 
at  a  time  named  within  the  statutory  period  of 
limitation  for  such  actions,  evidence  of  prior 
acts  of  adulterous  intercourse,  upon  which  the 
statute  has  run,  is  admissible,  for  the  purpose 
of  showing  the  intimate  relations  of  the  parties, 
and  of  corroborating  the  evidence  introduced  to 
establish-  the  illicit  act  which  is  within  the 
statute,  and  upon  which  a  recovery  is  sought. 
Conway  v.  Nicfd,  34  Iowa,  533. 

442.  Damages:   measure  of  value.    In    an 

action  for  services  rendered,  evidence  showing 
the  amount  another  party  received  for  the  same 


services  is  not  admissible  for  the  purpose  of 
establishing  their  value.  Forey  v.  Western  Stage 
Co.,  19  Iowa,  535. 

443. representations:  value.  In  an  action 

for  damages  sustained  by  fraudulent  represen- 
tations made  in  the  exchange  of  land,  in  which 
nothing  was  said  as  to  the  value  of  the  respect- 
ive tracts,  evidence  as  to  the  value  of  the  land 
conveyed  by  the  plaintiff  was  immaterial,  and 
properly  excluded.    Likes  v.  Baer,  8  Iowa,  368. 

444.  value  of  lands.      In  an  action  by  a 

vendee  of  real  estate,  against  a  vendor,  for 
damages  sustained  by  reason  of  false  and  fraud- 
ulent representations  made  in  the  contract  of 
sale,  evidence  is  admissible  showing  that  the 
consideration  therefor  was  paid  by  the  grantee 
in  other  lands,  and  to  show  the  actual  value  of 
such  lands,  for  the  purpose  of  enabling  the 
jury  to  ascertain  the  real  damages.  Likes  v. 
Baer,  10  Iowa,  89. 

446.  In  an  action  for  damages  for  false  repre- 
sentations made  in  negotiation  for  an  exchange 
of  lands,  it  was  held  competent  to  prove  what 
estimate  was  placed  upon  the  property  received 
by  the  defendant,  and  the  property  transferred 
to  the  plaintiff  when  the  contract  was  made. 
Uallam  v,  TodJiunter,  24  Iowa,  166. 

446.  In  an  action  against  a  city  for  damages 
resulting  from  the  negligent  and  unskillful 
grading  of  a  street  in  front  of  plaintiff 's  resi- 
dence, the  petition  contained  no  averment  of 
direct  injury  to  the  property,  but  merely  alleged 
that,  by  reason  of  negligence  and  unskillf  ulness 
on  the  part  of  the  city  in  doing  the  work,  pools 
of  water  and  sediment  accumulated  and  stood 
thereon  in  front  of  plaintiff  *s  residence,  thereby 
rendering  egress  and  ingress  to  and  from  the 
same  dangerous  and  inconvenient.  Held,  that 
the  evidence  should  have  been  confined  to  such 
inj  ury  to  the  iise  of  the  property  as  was  caused 
by  the  negligent  and  unskillful  acts  complained 
of,  and  could  not  extend  to  any  depreciation  in 
the  value  of  the.  property  itself  consequent 
upon  the  work.  Russell  v.  The  City  of  Burling' 
ton,  30  Iowa,  262. 

See,  further,  title  Damages. 

447.  Deed :  stamps.  A  deed  of  conveyance  to 
which  there  is  attached  no  revenue  stamp  is 
not  admissible  in  evidence  for  the  purpose  of 
proving  title  ;  following  Hugus  v.  Strickler, 
19  Iowa,  413 ;  (fHare  v.  Leonard,  Ibid.  515 ; 
Miller  v.  Bone,  Ibid.  571 ;  Barney  v,  Ivins  et  ai., 
22  Ibid.  163. 
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448.  In  an  action  for  damages  sustained  by 
reason  of  a  breach  of  contract  to  convey  lands, 
a  deed  showing  that  the  title  was  not  in  defend- 
ant at  the  time  conveyance  should  have  been 
made  is  admissible  when  tending  to  sustain  an 
allegation  in  the  pleading  upon  which  issue  is 
joined.    Sfuiw  v.  Broton,  13  Iowa,  508. 

449.  unrecorded  deed.    The  fact  that  a 

deed  is  not  recorded  does  not  render  it  inadmis- 
sible for  the  purpose  of  proving  title,  in  an  action 
of  right.    Clark  v.  Connor,  28  Iowa,  311. 

See  Conveyance,  ante, 

450.  Death.  While  the  conduct  and  charac- 
ter of  a  party  alleged  to  be  dead  may  be  shown 
as  circumstances  tending  to  prove  or  disprove 
his  death  in  an  action  wherein  that  is  a  con- 
tested question,  yet  these  facts  must  have 
occurred  or  the  character  been  recognized 
within  such  reasonable  time  prior  to  the  princi- 
pal fact  as  that  they  may  justly  be  supposed  to 
afford  some  light  tending  to  establish  or  refute 
it.  Tisdale,  adm'x,  v.  The  Conneetieut  Mutual 
Life  Insurance  Company,  28  Iowa,  12. 

See,  further,  sub-title,  Presumptions,  herein, 
ante. 

461.  Expectancy  of  life:  Oarlyle  tables.  The 
('arlyle  life  tables  being  standards  upon  the 
subject  of  which  they  treat  are  admissible  in 
evidence  for  the  purpose  of  showing  the  expec- 
tation of  human  life.  Donaldson  v.  Mississippi 
iSb  Mo.  H.  R.  Co.,  18  Iowa,  280. 

452.  In  an  action  for  damages  by  a  husband 
and  wife  against  a  railroad  company,  for  perma- 
nent injury  received  by  the  wife,  the  Carlyle 
tables  may  be  introduced  for  the  purpose  of 
showing  the  expectancy  of  the  wife's  life,  when 
it  appears  from  the  evidence  that,  by  reason  of 
such  injuries,  a  servant  had  been,  and  probably 
would  have  to  be,  employed  to  do  the  work  the 
wife  had  been  accustomed  to  do.  McDonald 
et  ux.  V.  Chicago  <fc  Northwestern  R,  R.  Co.,  26 
Iowa,  124. 

453.  Fraud.  It  is  well  settled  that  parol 
proof  is  admissible  to  sustain  the  defense  of 
fraud,  or  illegality  in  a  contract,  though  under 
seal.  In  an  action  of  covenant  illegality  of  con- 
sideration cannot  be  given  in  evidence  under  the 
general  issue,  but  must  be  specially  pleaded. 
Stannard  et  al.  v.  McCarty,  Mor.  124. 

464.  fraudulent  sale   as    to    creditors. 

In  the  investigation  of  a  sale,  alleged  to  be 
fraudulent  as  to  creditors,  a  wide  latitude  is 
allowed  in   the  admission   of  testimony  ;    and 


great  breadth  of  inquiry  into  the  acts  of  parties 
concerned,  and  the  circumstances  attending 
them  ;  and  even  declarations  after  the  alleged ' 
fraudulent  transactions,  are  admissible  to  show 
the  intent  of  those  charged  with  mala  fides. 
Price  V.  Mahoney,  24  Iowa,  582. 

456.  In  the  trial  of  questions  of  fraud,  great 
latitude  Is  allowed  in  the  admission  of  testi- 
mony tending  to  show  the  fraud.  McNorion  v. 
Akers,  24  Iowa,  S69 ;  Presnall  v.  Herbert,  34 
Ibid.  539. 

456. false    representations.     Evidenco 

that  a  vendor  of  property  made  statements  to  a 
third  party,  subsequent  to  the  sale,  at  variance 
with  his  representations  to  the  vendee  at  the 
time  of  the  sale,  is  admissible  as  tending  to 
show  that  he  knew  such  representations  were 
false  at  the  time  of  making  them.  Jones  v. 
Hopkins,  32  Iowa,  503. 

467.  Judgment :  verity  of.  Where  the  verity 
of  a  decree  is  directly  attacked  by  a  proceeding 
for  that  purpose,  evidence  is  admissible  in  its 
impeachment.  Semble.  Parker  v.  Slaughter, 
23  Iowa,  125. 

See  Judgment  and  Decree  ;  Assignments. 

468.  I«andlord  and  tenant.  In  a  suit  between 
landlord  and  tenant  it  is  not  admissible,  on  the 
part  of  the  former,  for  the  purpose  of  establish- 
ing that  the  lease  was  made  with  certain  stipu- 
lations, for  him  to  show  that  he  had  that  year 
rented  premises  to  another  tenant  with  like 
stipulations,  and  that  that  was  his  rule  with  all 
his  tenants.     McKivitt  v.  Cone,  30  Iowa,  455. 

See  titles.  Landlord  and  Tenant;  and 
Damages. 

469.  Malicious  prosecution.  In  an  action 
for  malicious  prosecution,  the  plaintiff  must  not 
only  prove  malice  but  he  must  also  show  a  want 
of  probable  cause.    Datis  v.  Cook,  3  G.  Gr.  539. 

See,  further.  Malicious  Prosecution. 

460.  Marriage.  The  marriage  register  re- 
quired to  be  kept  by  the  provisions  of  section 
2528  of  the  Revision  of  1860  (§  2197,  Code  of 
1873)  is  sufficient  to  establish  a  marriage,  with- 
out other  evidence  showing  that  the  person  who 
officiated  was  authorized  to  solemnize  marriages. 
Verholf  V.  Van  Houwenlengen,  21  Iowa,  429. 

461.  Record  evidence  is  not  indispensable  to 
prove  a  marriage ;  and  the  fact  may  be  estab- 
lished by  witnesses  having  knowledge  thereof ; 
following  Stai^.  v.  Trt7/taw*,20Iowa,  98 ;  Kilburn, 
V.  Mullen,  22  Ibid.  498. 


EVIDENCK 


477 


Respecting  Particular  Facts  and  Issues. 


462. may  be  establlahed  by  admiMionjk 

In  a  prosecution  for  adultery,  the  prior  admis- 
sions of  the  defendant  are  admissible  for  the 
purpose  of  proving  marriage.  I'he  8UUe  v. 
Saiiders,  80  Iowa,  582. 

See  Mabriage,  pott,  and  Criminal  Law, 
sub-title  EviDKNCR,  ante. 

463.  Nuisance.  In  an  action  for  damages 
sustained  by  the  burning  of  a  house  belonging 
to  the  plaintiff,  the  defendant  alleged  in  his 
answer  that  it  was  a  house  of  ill-fame  and  a 
nuisance  ;  held,  that  evidence  showing  the  con- 
duct of  persons  visiting  the  house,  in  the  im- 
mediate neighborhood  thereof,  was  admissible, 
when  Introduced  to  mitigate  damages.  AJ)rafM 
V.  Ervin,  9  Iowa,  87. 

464.  Officer.  In  relation  to  officers,  civil  and 
municipal,  when  the  question  arises  between 
third  parties,  parol  evidence  is  admissible  to 
show  that  they  were  oflicers  at  a  given  time,  and, 
perhaps,  to  show  that  they  acted  as  such. 
Gourley  v.  Hankitis,  2  Iowa,  75. 

466.  As  between  third  persons,  when  the 
question  arises,  whether  a  person  doing  an  act 
was  an  officer,  it  is  sufficient  to  show  him  to  be 
such  de  facto;  and  it  is  not  required  of  the  per- 
son claiming  or  justifying  under  the  act  of  the 
officer,  to  show  that  he  was  such,  by  the  highest 
and  best  evidence.  This  is  required  when  the 
officer  himself  is  a  party,  and  ?ie  justifies,  or 
claims,  by  virtue  of  his  office.  Ibid. 

466. distreas  for  tazea.    Where,  in  an 

action  of  replevin  against  an  officer,  brought  to 
recover  the  possession  of  property  distrained 
for  taxes,  the  plaintiff  offered  in  evidence  the 
assessment  roll  under  which  the  officer  acted, 
without  urging  any  objection  to  its  validity,  and 
where  the  plaintiff  admitted  in  his  pleadings 
that  the  defendant  was  the  proper  officer  and 
acting  as  such  under  the  said  assessn^nt  roll 
and  a  warrant ;  held,  that  it  was  unnecessary  for 
the  officer  to  show  affirmatively  the  power  under 
which  he  acted,  that  having  already  been  done 
for  him  by  the  plaintiff.  Hershey  v.  Fry,  1  Iowa, 
598. 

467.  Where,  in  an  action  of  replevin  against  an 
officer  to  recover  the  possession  of  property  dis- 
trained for  city  taxes,  the  plaintiff,  after  offering 
the  assessment  roll  in  evidence,  proposed  to  prove 
by  the  city  assessor  that  he  had  not  called  on 
plaintiff  at  the  time  he  made  the  assessment, 
bat  that,  in  making  the  same,  he  had  copied  the 
amount  of  personalty  afisessed  to  plaintiff,  from 


the  county  list ;  and  also,  that  the  property  so 
copied  and  assessed  was  not  within  the  city 
limits  at  the  time  of  such  assessment,  but  con- 
sisted of  a  stock  of  lumber  outside  of  said  city, 
which  evidence  was  rejected  by  the  court ;  held, 
that  the  evidence  was  properly  rejected,  being, 
under  the  circumstances,  inadmissible  to  tend  to 
fix  the  liability  of  the  defendant.  Ibid. 

See,  further,  Oppickr,  post,  and  sub-title  Pre- 
sumptions, herein,  ante. 

468.  Partnership :  names  of  membenk  In  an 
action  on  a  promissory  note  by  partners,  it  is  not 
necessary  to  prove  the  names  of  the  individuals 
composing  the  firm  if  the  contract  is  made  in 
the  partnership  name.  Oorden  and  Washburn 
V.  Janney  A  Co.,  Mor.  182. 

469.  proof  of  defendants'  signature  to  a 

note  given  to  a  partnership  is  sufficient  evidence 
of  the  partnership  name.  Ibid. 

470.  The  testimony  of  a  witness  as  to 
whom  he  gave  credit,  as  members  of  a  copart- 
nership, when  selling  goods  to  a  firm,  is  but  the 
opinion  of  the  witness,  and  is  not  receivable  in 
evidence.  DanfoHh,  Davis  <k  Co.,  v.  Carter  and 
May,  4  Iowa,  230. 

471.  In  an  action  wherein  the  principal  point 
of  controversy  was  as  to  the  partnership  of  de- 
fendants, it  was  Md,  that  bills  of  goods,  purport- 
ing to  be  made  out  against  one  of  the  defendants 
alone,  and  found  in  a  drawer  in  the  room  where 
the  business  was  carried  on,  were  not  admissible 
in  behalf  of  one  of  the  defendants,  as  evidence 
tending  to  show  that  no  partnership  existed  be- 
tween him  and  his  co-defendant.  McNamara  v. 
Droit  and  Myers,  88  Iowa,  385. 

472.  withholding  of  books.    Where  the 

books  of  a  copartnership  are  in  the  possession 
of  one  of  the  copartners,  and  in  a  proceeding  to 
settle  the  copartnership  business,  he  fails  with- 
out excuse  to  produce  them  in  evidence,  the 
failure  will  be  considered  as  a  strong  circum- 
stance against  him.  Wallace  v.  Berger,  14  Iowa, 
183. 

See  Partnership,  p<?«f. 

473.  Payment  In  an  action  for  money  due 
for  services  rendered,  the  defendant  pleaded  an 
off-set,  consisting  of  several  payments  of  money 
as  shown  by  a  bill  of  particulars  appended  to 
his  answer,  it  was  held,  that  evidence  showing  a 
payment,  not  embraced  in  the  answer,  was  not 
admissible.     Hoddy  v.  Osborn,  9  Iowa,  517. 

474.  parol  evidence.    The  defendant  in 

an  action  upon  a  promissory  note  may  show, 
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under  a  plea  of  payment,  tliat,  at  the  time  of  the 
execution  of  the  note,  he  entered  into  a  verbal 
agreement  with  plaintiff  whereby  he  sold  to 
him  his  interest  in  certain  lands,  and  agreed  to 
deliver  to  him  certain  title  bonds  held  by  him 
therefor  in  payment  of  the  note,  which  he  after- 
ward  did,  in  pursuance  of  such  agreement. 
The  objection  that  such  a  defense  set  up  a  parol 
contemporaneous  contract  different  from  the 
note  is  not  sustainable.  Branner  v.  Piper,  25 
Iowa,  400. 

476. promiwiory  note.   When  a  customer 

of  a  bank  executed  his  promissory  note  to 
the  bank,  and  the  same  was  assigned  before 
maturity,  but,  not  being  paid,  was  protested 
and  the  maker  afterward  continuing  busi- 
ness with  the  bank,  drew  his  check  for  the 
amount  of  the  note,  it  was  held,  in  an  action 
between  the  maker  and  the  payee  of  the  note, 
that  possession  of  both  the  note  and  the  check 
vfeLB  prima  facie  evidence  of  the  payment  of  the 
note.  BurraiM  <fc  Prettyman  v.  Cook  cfc  Sargent 
et  al.,  17  Iowa,  486. 

See  title  Payment,  post,  and  Bills,  Notes 
AND  Checks,  ante, 

476.  Principal  and  agent.  A  conversation 
between  an  agent  and  a  principal  is  admissible 
for  the  principal,  when  it  is  offered  for  the 
purpose  of  showing  the  extent  or  character  of 
the  principal's  knowledge  of  an  unauthorized 
transaction  by  the  agent,  at  the  time  of  an  al- 
leged ratification  of  the  same.  Davenport  Sav- 
ings Fund  and  Loan  Association  v.  T/ce  Noi'th 
American  Fire  Insurance  Co.,  16  Iowa,  74. 

477.  evldenee  to  establish  agency.  The 

testimony  of  a  witness  that  he  was  acting  as 
agent  for  his  alleged  principal,  in  respect  to  a 
certain  transaction,  carries  with  it  the  inference 
that  he  was  so  acting  as  their  authorized  agent. 
HaU  V.  T'he  jEtna  Manufacturing  Co,,  30  Iowa, 
215. 

478.  agent's  acts.    In  determining  the 

question  whether  a  person  alleged  to  have  acted 
as  agent  for  another  was  authorized  so  to  act. 
the  manner  in  which  he  acted,  though  not  suf- 
ficient alone  to  establish  the  fact  of  agency,  may 
be  considered  for  that  purpose  in  connection 
with  his  testimony  and  the  other  facts  sub- 
mitted. Ibid. 

See,  further,  Principal  and  Agent,  post,  and 
sub-title,  herein,  Declarations,  ante. 

479.  Real  property :  title.  Where  the  pur- 
chaser of  real  property  at  a  sheriff's  sale  was 


made  a  party  defendant,  and  filed  his  answer 
in  a  proceeding  to  foreclose  a  tax  title  thereto 
before  the  execution  of  the  sheriff's  deed,  but 
the  deed  was  executed  before  the  cause  was 
reached  for  trial ;  it  was  held,  that  the  deed  was 
admissible  in  evidence  for  the  purpose  of  show- 
ing the  defendant's  title.  Byington  v.  Walsh  et 
at.,  11  Iowa,  27. 

480.  where  both  parties  claim  through 

same  person.  Where  both  parties  to  an  action 
to  recover  real  estate  claim  under  the  same 
third  person,  it  is  prima  facie  sufficient  to  prove 
the  derivation  of  title  from  him,  without  prov- 
ing his  title.     Gooley  v.  Brayton,  16  Iowa,  10. 

481. When  both  parties  to  an  action  for 

the  recovery  of  real  property  claim,  under  one 
grantor,  evidence  showing  title  in  such  grantor 
is  unnecessary.    Conger  v.  Converse,  9  Iowa,  554. 

482. to  'vrhat  point  it  is  lofficient  to 

trace  title.  In  actions  for  the  recovery  of  real 
property,  it  is  sufficient  for  the  plaintiff,  in  prov- 
ing title,  to  trace  the  same  back  to  the  defend- 
ant, or  to  a  point  at  which  the  defendant  is 
estopped  from  denying  the  validity  of  the  same, 
Byers  v.  Rodabaugh,  17  Iowa,  53.  As,  for  in- 
stance, to  a  grantor  from  whom  defendant  ad- 
mitted that  he  held  the  premises  as  tenant,  and 
acknowledged  his  title  thereto  as  landlord. 
Morrison  v.  WUkerson,  27  Ibid.  374. 

483. tax  deed.     A  tax  deed  executed 

under  the  Code  of  1851,  which  is  regular  in 
form,  is  presumptive  evidence  of  the  regularity 
of  all  prior  proceedings,  and  is,  therefore,  admis- 
sible in  the  first  instance  for  the  purpose  of 
showing  title  in  an  action  of  right.  Clark  v. 
Conrior,  28  Iowa,  311. 

484. foreclosure   Judgment.      So,    too, 

the  judgment  of  foreclosure  of  the  tax  deed 
is  likewise  admissible  for  the  same  purpose, 
in  connection  with  the  deed,  when  such  judg- 
ment is  regular  upon  its  face,  and  contains  a 
statenient  of  findings  by  the  court,  showing 
its  jurisdiction  ;  though  it  might  afterward  be 
shown  that  the  court  in  fact  had  no  jurisdiction, 
and  that  the  judgment,  therefore,  was  void.  Ibid. 

486. husband  and  wife.  Where  a  widow 

holding  the  title  of  real  estate  in  trust  for  her 
infant  children,  after  her  second  marriage, 
makes  a  deed  conveying  the  land  (in  which  the 
husband  does  not  join)  declaring  the  trust,  the 
deed  is  admissible  in  evidence  against  the  hus- 
band in  an  action  to  recover  the  possession. 
Claussen,  gtiardian,  v.  La  Franz,  1  Iowa,  226. 
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486. deed  executed  by  attorney.  Where 

a  deed  purports  to  have  been  made  by  virtue  of 
a  power  of  attorney,  it  is  incumbent  on  the 
party  offering  it  in  evidence  to  produce  the 
authority  upon  which  the  deed  was  executed. 
Hughes  and  Bobinson  v.  HoUiday,  8  G.  Gr.  30. 

See,  further,  Taxes  and  Tax  Sale;  Hub- 
band  AND  Wife  ;  Conveyance. 

487.  Seduction:  character  of  defendant  In 
a  civil  action  for  seduction,  the  general  char- 
acter of  the  defendant  for  chastity  is  not  in- 
volved, and  testimony  sustaining  it  should  not 
be  admitted.  Delvee  v.  Boardman,  20  Iowa,  446. 

For  evidence  in  prosecutions  for  seduction 
s^e  Criminal  Law,  sub-title  Evidence. 

488.  Slander  and  libeL  In  an  action  for  libel, 
in  which  the  defendant  charged  the  plaintiff 
with  being  a  defaulter,  a  mortgage  executed  by 
the  plaintiff  to  the  United  States,  and  the  record 
of  foreclosure,  are  admissible  as  evidence  of 
plaintiff's  indebtedness  to  the  government. 
RdberU  v.  MiUer,  2  G.  Or.  122. 

489.  Any  action  by  congress,  or  the  de- 
partments of  the  government,  subsequent  to  the 
libelous  publication,  are  not  admissible  as  re- 
butting evidence.  Ibid. 

490.    defenaes :     reputed      character. 

Where,  in  an  action  for  libel,  the  defendants, 
after  proving  by  a  witness  that  the  general 
character  of  the  plaintiff  was  bad,  and  that  he 
was  reputed  to  be  a  "  slanderer,"  proposed  to 
prove  that  the  plaintiff  had  been  "  guilty  of 
speaking  slanderous  words  of  others,"  which 
evidence  was  rejected.  Heldt  that  the  evidence 
was  clearly  inadmissible.  Forshee  v.  Ahrams  et 
al,,  2  Iowa,  571. 

491.  character.   Where,  in  an  action  for 

libel,  the  defendants  proved  by  one  F.  that  the 
plaintiff's  general  character,  in  the  neighbor- 
hood where  he  resided,  was  bad;  and  then 
offered  to  prove,  by  the  same  witness,  that  the 
plaintiff  was  generally  reputed  to  be  a  malicioiut' 
man,  which  evidence  was  excluded,  held,  that 
the  evidence  in  no  manner  tended  to  establish 
the  fact  that  the  libel  was  not  published,  nor  to 
show  that  the  plaintiff's  damages  should,  for 
that  reason,  be  less,  and  was  properly  excluded 
from  the  jury.  Ibid, 

492. particular  case.    In  an  action  for 

libel,  the  defendants  proved  that  a  short  time 
previous  to  the  burning  of  the  school-house, 
referred  to  in  the  lil>el,  an  attempt  was  made  to 
bum  the  said  house ;  that,  about  the  time  of 


this  attempt,  a  witness  passed  the  house  late  at 
night,  saw  a  great  light  therein,  and  heard  per- 
sons talking  inside,  but  who  they  were,  the  wit- 
ness could  not  state ;  that  one  B.  was  a  near 
neighbor  of  plaintiff,  and  intimate  with  him, 
and  had  enmity  toward  one  of  the  defendants ; 
that  this  B.  had  proposed  to  a  witness  to  assist 
the  plaintiff  in  a  certain  other  law<<uit  against 
said  defendant :  that  B.  and  plaintiff  had  voted 
against  having  a  school  in  this  school-hou^ie ; 
that  plaintiff  knew  that  A.  would  probably  be 
employed  as  teacher,  and  further,  that  said  A. 
had  been  employed  and  commenced  teaching 
four  days  before  the  house  was  burned ;  that 
plaintiff  had,  for  some  years  past,  associated 
with  B.  and  two  other  persons,  and  had  but  little 
communication  with  defendants ;  and  that,  on 
the  next  day  after  the  burning,  the  plaintiff 
and  B.  were  seen  talking^  together  in  a  hollow 
near  the  road,  a  short  distance  from  the  plain- 
tiff 's  home ;  and  thereupon  the  defendants 
offered  to  prove  that  B.  had  proposed  to  a  wit- 
ness to  go  to  the  house  of  A.  and  steal  chickens, 
take  them  to  the  school-house,  have  a  feast, 
and  then  bum  up  chickens  and  feathers  with 
the  house,  which  testimony  was  excluded  from 
the  jury.  Hdd,  that  the  evidence  was  properly 
rejected.  Ibid. 

493.  quantum  of  evidence  to  Justify.    If 

a  defendant,  in  an  action  for  libel,  imputes  a 
crime,  and  justifies  in  his  defense,  he  must,  in  or- 
der to  sustain  his  plea,  adduce  such  evidence  as 
would  be  required  to  convict  the  plaintiff,  if  on 
his  trial  for  the  crime  imputed  to  him.  Ibid, 

494. malice:  words  apoken  after  suit 

brought.  For  the  purpose  of  proving  malice  in 
an  action  for  slander,  the  same  words  spoken 
by  defendant  after  the  institution  of  the  suit 
are  admissible  in  evidence.  JSehrimper  et  ux.  v. 
Heilman,  24  Iowa,  505. 

See  Slander  and  Libel,  post. 

496.  Subscription  to  railroad  company.  In 
an  action  upon  a  subscription  to  the  stock  of  a 
railroad  company,  the  subscription  book  into 
which  the  names  and  subscriptions  of  the  defend- 
ant and  other  subscribers  were  transcribed  from 
a  memorandum  or  paper  on  which  they  were 
originally  written,  at  a  meeting  held  for  the 
purpose  of  procuring  subscriptions,  is  admissi- 
ble in  evidence  without  accounting  for  the  loss 
or  absence  of  the  memorandum,  when  it  appears 
that  the  person  soliciting  the  subscriptions  was 
empowered,  by  the  authority  conferred  at  the 
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meeting,  to  thus  transcribe  the  subscriptions. 
The  Iowa  and  Minnesota  R.  JR.  Co,  v.  Perkins, 
28  Iowa,  281. 

496.  Stamps.  Nor  would  the  objection,  in 
such  case,  that  the  original  memorandum  or 
paper  was  not  stamped  be  available  to  exclude 
the  subscription  book,  if  being  properly  stamped. 
Ilnd. 

497.  In  an  action  on  a  subscription  to  a  rail- 
road company,  parol  evidence  is  admissible,  for 
the  purpose  of  establishing  a  compliance  with 
conditions  by  the  company,  to  show  that  the 
contract  for  grading  was  let,  and  that  a  certain 
town  was  made  a  point  on  said  road,  prior  to 
the  commencement  of  the  suit.  The  objection 
that  such  testimony  is  secondary  and  inadmis- 
sible, for  the  reason  that  the  contract  and 
survey  themselves  are  the  best  evidence,  does 
not  apply  St.  Louis  and  Cedar  Rapids  Rail- 
road  Company  v.  EakinSy  30  Iowa,  279. 

498. fraud.    In  an  action  to  recover  for 

an  amount  subscribed  by  defendant  to  aid  in  the 
construction  of  a  railroad,  wherein  a  failure  of 
consideration  and  fraud  in  obtaining  the  sub- 
scription is  pleaded  by  the  defendant,  the 
declarations  of  a  person  made  at  the  meeting 
where  the  subscription  was  made,  who  is  not 
shown  to  have  been  authorized  to  speak  for  the 
company  or  those  representing  it,  are  not 
admissible.  First  National  Bank  of  Cedar 
Rapids  V.  Harford  cfc  Brother,  29  Iowa,  579. 

499.  Trespass.  In  an  action  of  trespass 
quare  clausum  f regit ^  and  for  taking  and  carry- 
ing away  certain  logs  and  rails,  the  plaintiff 
offered  in  evidence  a  duplicate  receipt  of  a  re- 
ceiver of  a  proper  land  office,  to  show  title  to 
the  real  estate,  which  was  objected  to  for  the 
reason  that  he  had  not  set  out  his  title  in  the 
petition,  and  the  evidence  was  excluded  from 
the  jury.  The  plaintiff  then  oflTered  the  dupli- 
cate, for  the  purpose  of  proving  title  to  the  per- 
sonal property  claimed  in  the  petition,  which 
was  again  objected,  on  the  ground  that  he  could 
not  recover  without  showing  that  he  was  in 
the  actual  possession  of  the  land.  It  was  heldy 
1.  That  the  court  erred  in  excluding  the  dupli- 
cate certificate  from  the  jury  ;  2.  That,  if  the 
plaintiff  had  title  to  the  land,  and  the  logs  and 
rails  were  found  thereon,  the  duplicate  was  evi- 
dence of  ownership  in  the  plaintiff,  and,  until 
rebutted  was  sufficient.  Doreey  v.  Patterson,  7 
Iowa,  420. 


600. bond.     In  an  action    of  trespass 

against  the  officers  of  a  school  district  for  the 
taking  and  sale  of  personal  property,  in  pay. 
ment  of  a  school-house  tax,  the  defendants  may 
offer  in  evidence  a  bond  for  the  delivery  of  the 
property,  executed  by  the  plaintiff.  Uiggins  v. 
Reed  et  al.,  8  Iowa,  298. 

601.  defenae.    Where  the  answer  in  an 

action  of  trespass  did  not  set  up  title  in  the  de- 

■ 

fendant  in  the  premises,  on  which  the  alleged 
trespasses  were  committed,  it  was  held,  that 
the  court  erred  in  permitting  the  defendant 
to  give  evidence  of  such  title.  Following 
Dyson  v.  Ream,  9  Iowa,  51 ;  FiiUer  v.  Smith,  10 
Ibid.  587. 

602.  Usage.  Extrinsic  evidence  may  prop- 
erly be  resorted  to,  in  order  to  show  the  usage 
of  a  business,  or  the  use  and  nature  of  cer- 
tain kinds  of  property,  viewed  with  reference 
to  its  application,  or  the  interest  to  which  it 
may  be  subservient.  Steioart  et  al.  v.  C/uid- 
tcick  et  al.,  8  Iowa,  463. 

See  titles.  Contracts  ;  Custom,  ante. 

603.  Usury.  In  an  action  to  foreclose  a 
mortgage  executed  to  secure  the  payment  of 
two  promissory  notes,  brought  by  the  indorser 
of  the  notes  against  the  makers,  the  defendants 
plead  usur}'  and  called  upon  plaintiff  to  reply 
under  oath,  as  to  the  time  of  the  transfer  of  the 
notes,  and  the  consideration  of  such  transfer, 
which  he  did.  On  the  trial  one  of  the  defend- 
ants was  offered  as  a  witness  to  prove  the  usuri- 
ous consideration  of  the  notes,  to  which  the 
plaintiff  objected,  but  the  objection  was  over- 
ruled and  the  defendant  was  permitted  to  tes- 
tify. Held;  that  the  witness  was  properly 
admitted  to  testify.  Bacon  v.  Lee  and  Gray,  4 
Iowa,  490. 

604.  The  party  agreeing  to  pay  usury  is  a 
competent  witness  to  prove  the  usury,  though 
it  be  apparent  on  the  face  of  the  contract. 
Campbell  v.  McIIarg  et  al.,9  Iowa,  354. 

^06.  The  payee  of  a  note  which  he  indorsed 
to  the  holder  is  a  competent  witness  to  prove 
usurious  interest.  Richards  v.  Marshman,  2  O. 
Gr.  117. 

See  Usury,  post,  and  sub-title  Witnesb. 
herein. 

XII.  Miscellaneous  Matters. 

506.  Variance.  When  there  is  a  manifest 
variance  between  the  names  to  the  note  and  the 
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names  to  the  record,  the  note  should  not  be  admit- 
ted in  evidence.  HaU  et  al.  v.  Bennett,  2  (i.  Gr. 
406. 

607.  General  rules.  Where  evidence,  how 
ever  slight,  tends  to  prove  the  issue  between 
the  parties,  it  should  be  allowed  to  go  to  the 
jury,  and  it  is  error  to  exclude  it.  FarweU  v. 
Tyl&r,  5  Iowa,  535. 

608.  Impertinenoy.  Evidence  which  is  not 
pertinent  to  the  issues  joined  in  the  pleadings 
may  be  properly  excluded.  BarUeit  v.  Gaines., 
11  Iowa,  95. 

609.  Facta  affecting  weight  of.  Facts  affect- 
ing merely  the  weight  of  testimony  constitute 
no  objection  to  its  admission.  Tfie  State  v.  Por- 
ter, 34  Iowa,  181. 

610.  Pa3nnent.  When  the  defendants'  wit- 
nesses testified  that  certain  articles  of  personal 
property  were  paid  on  the  botes  in  suit,  and  the 
plaintiff  offered  to  prove  that  the  personal  prop- 
erty was  paid  and  applied  on  an  account,  it  was 
Tield,  that  the  court  erred  in  refusing  to  admit  the 
evidence,  on  the  ground  that  it  was  not  claimed 
that  the  account  was  then  subsistin.g  Tliorn 
cfe  Slein  v.  Moore,  21  Iowa,  285. 

611.  Translated  writing:  in  (German  lan- 
guage. Where,  in  an  action  on  a  contract  for 
building  a  house,  written  in  the  German  lan- 
guage, the  plaintiff  attached  to  his  petition  an 
English  translation  of  the  contract,  the  execu- 
tion of  which  contract  was  not  denied,  by  the 
answer  of  the  defendant ;  and  where,  on  the 
trial,  the  plaintiff  offered  in  evidence  the  original 
contract,  to  the  introduction  of  which  the  de- 
fendant objected,  and  the  objection  was  sus- 
tained by  the  court,  held,  1.  That  the  court 
erred  in  excluding  the  evidence  from  the  jury  ; 
.2.  That  the  execution  of  the  contract  not  having 
been  denied,  it  was  not  incumbent  on  the  plain- 
tiff to  prove  the  same.  ChriMemon  v.  Qorsch,  5 
Iowa,  374. 

612.  Deceased  witnesses :  former  evidence. 
The  testimony  of  deceased  witnesses  given  in  a 
former  action  or  trial,  between  the  same  parties, 
is  admissible ;  and  this,  whether  the  proof  i» 
to  he  made,  either  upon  appeal  or  a  new  trial. 
Packard  v.  McCoy,  1  Iowa,  530. 

613.  Evidence  of  death  and  heirship.  In  an 
action  of  right,  the  plaintiff,  for  the  purpose  of 
proving  title  in  D.  S.  as  heir  of  A.  S.,  offered  in 
evidence  an  exemplification  of  the  records  of 
the  surrogate's  court  of  the  county  and  State  of 
New  York,  which  contained  a  renunciation  of 

ni 


the  right  to  administer  on  the  estate  of  A.  S., 
deceased,  signed  by  D.  S.,  the  father,  and  E.  S. 
and  others,  tl^e  brothers  of  the  said  A.  S.,  and 
a  petition  for  letters  of  administration  on  said 
estate  by  one  J.  C,  S.,  and  the  granting  thereof 
by  the  said  surrogate's  court;  and  when  the  de- 
fendant objected  to  the  admission  of  the  said 
exemplification  as  evidence  of  the  death  of  said 
A.  S.,  and  of  the  heirship  of  his  estate  by  the 
said  D.  S.,  which  objection  was  overruled  by  the 
court,  and  the  evidence  admitted.  Held^  that 
the  court  erred  in  admitting  the  evidence. 
Anwn  V.  Stein  et  al.,Q  Iowa,  150. 

614.  Oounty  agent  for  sale  of  liquor.  In  an 
action  by  a  county,  on  the  official  bond  of  an 
agent  appointed  by  the  county  judge,  in  accord- 
ance with  the  provisions  of  an  act  for  the  sup- 
pression of  intemperance,  approved  January  22, 
1855,  warrants  issued  to  him  by  the  county  judge 
are  admissible  in  evidence,  for  the  purpose  of 
charging  him  with  the  value  thereof,  only  after 
it  has  been  shown  by  his  admissions,  or  other- 
wise, that  they  were  delivered  to  him,  or  that 
he  received  the  proceeds  thereof.  Powesheik 
County  V.  Stanley,  2Ln^  the  Same  v.  Boss,  9  Iowa, 
511. 

616.  Agreed  statement  of  facts.  When,  to 
save  the  trouble  and  expense  of  taking  deposi- 
tions, the  parties  agreed  to  a  statement  of  facts 
to  be  submitted  in  evidence,  subsequent  to  which 
the  defendant  took  one  deposition,  which  pro- 
ceeding the  plaintiff  assigned  as  the  basis  of  an 
objection  to  the  consideration  of  the  agreement 
on  the  hearing,  it  was  lidd,  that  the  objection 
was  not  well  taken.  Yost  v.  Devault,  9  Iowa, 
60. 

616.  Partition  walls.  W^here,  in  an  action 
for  the  value  of  one-half  of  a  partition  wall, 
evidence  was  admitted  showing  a  parol  contract, 
which  was  not  a  "  special  agreement"  within 
the  meaning  of  section  12,  chapter  86,  Laws 
of  the  fifth  General  Assembly,  1855,  held,  that 
the  defendant  was  not  prejudiced  by  the  admis- 
sion of  the  evidence.  Wickersham  v.  Orr,  9 
Iowa,  253. 

617.  Bills.  In  an  action  by  a  gas-light  com 
pany  against  a  municipal  corporation  for  the 
value  of  gas  furnished  under  a  contract  for  two 
mouths  named,  it  was  ?ieid,  that  the  bills  for  gas 
furnished  during  the  months  immediately  pre- 
ceding under  the  same  contract,  approved  by 
the  counsel  of  the  corporation,  were  admissible 
for  the  purpose  of  showing,  first^  the  number 
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of  lamps  lighted,  and  second,  that  the  citj 
recognized  the  validitj  of  the  contract  under 
which  it  was  furnished,  and  its  liability  to  pay 
for  the  same.  Davenport  Gas  Light  and  Coke 
Company  v.  The  City  of  Davenport,  13  Iowa,  229. 

618.  Invoice.  An  invoice  of  merchandise, 
the  prices  upon  which  a  witness  testifies  he 
carried  out  and  was  acquainted  with  at  the  time 
the  invoice  was  taken,  is  admissible  to  show  the 
value  of  the  goods,  in  a  proceeding  to  compel 
the  mortgagee  to  account  for  the  value  of  the 
property  in  excess  of  the  amount  of  his  mort- 
gage.   Doane  dt  Co,  v.  Qarretaon,  24  Iowa,  351. 

619.  Military  order.  It  is  no  objection  to  the 
admission  of  evidence  of  the  order  of  a  superior 
military  officer,  under  which  defendant,  in  an 
action  for  the  value  of  certain  property  seized 
by  him,  justifies,  that  such  order  was  verbal. 
Pollard  V,  Baldwin,  22  Iowa,  328. 

620.  Family  record.  To  render  an  entry  of 
births  and  deaths  in  a  family  bible  or  record 
admissible  in  evidence,  the  entry  must  have 
been  made  by  a  deceased  parent.  If  it  is  not 
shown  that  the  parent  who  made  the  entry  is 
deceased,  it  will  be  inadmissible.  GreerUeuf, 
adm'r,  v.  The  DvJtyijque  db  Sioux  City  Railroad 
Company,  30  Iowa,  301. 

621.  Railroad :  carrier.  In  an  action  to  re- 
cover damages  of  a  railroad  company  for  injury 
to  a  lot  of  flour  during  its  transportation,  the 
evidence  of  a  witness,  who  only  saw  a  part  of 
the  flour  examined  at  the  place  of  destination, 
is  admissible  on  behalf  of  plaintiff*.  The  objec- 
tion that  the  witness  only  saw  a  part  of  the  flour 
examined  does  not  go  to  its  competency.  Winne 
V.  The  Illinois  Central  Railroad  Co,,  31  Iowa,  583. 

622.  Advice  of  comuiel.  Where  the  claims 
of  a  purchaser  of  personal  property  are  con- 
tested by  a  creditor  of  the  vendor,  it  is  not 
competent  for  the  purchaser,  even  under  an 
issue  of  fraudulent  purchase,  to  give  in  evidence 
what  his  attorney  advised  him  in  regard  to  the 
debtor's  right  to  sell  the  property.  Hanna  v. 
Hawks,  31  Iowa,  146. 

623.  Replevin:  fraud.  In  an  action  of  replevin 
to  recover  personal  property  sold  by  the  plaintiff, 
on  the  ground  that  the  defendant  represented 
the  maker  of  certain  promissory  notes,  taken  in 
payment,  to  be  good  and  solvent,  when,  in  fact, 
ho  was  at  that  time  insolvent,  and  so  known  to 
be  by  the  defendant,  evidence  that  the  maker 
was  solvent  when  the  notes  became  due,  and  at 
the  time  plaintiff  claimed  to  have  discovered 


the   fraud,  is  admissible.    Stanley  v.  Irwin,  34 
Iowa,  418. 

624.  *  Jlule  under  statute  as  to  conversatioiis, 
acta  and  writings.  When  a  part  of  an  act,  dec- 
laration or  conversation  is  drawn  out  in  evidence, 
the  opposite  party  is  entitled  to  have  the  whole, 
or  all  the  facts,  on  the  same  subject.  Rev., 
§  3992.  Jones  v.  Hopkins,  32  Iowa,  503  ;  Oaddis 
V.  Lord  dk  Jewett,  10  Ibid.  141. 

626.  Other  converBatioii8:oro8S-ezainination. 
But  what  was  said  in  other  conversations  in  re- 
spect to  the  same  matter  is  not  admissible  on 
cross-examination.  DougJierty  v.  Poseegate,H 
Iowa,  88. 

626.  When  one  party  offers  a  part  of  a  record 
in  evidence,  the  adverse  party  may  produce  any 
other  part  of  the  same  record,  and  have  the 
same  read  in  evidence.  Baker  v.  Mygait,  14 
Iowa,  131. 

627.  The  "  other  actj  declaration  or  conversa- 
tion "  conteinplated  by  the  statute,  to  be  admis- 
sible, must  be  something  which  is  necoawiry  to 
make  the  previous  or  subsequent  detached  act 
or  conversation  fully  understood  or  to  explain 
it.  Douglierty  v.  Poseegate,  3  Iowa,  88 ;  Williams 
V.  Donaldson,  8  Ibid.  108. 

XIII.  Witness. 
a.  Fees  and  remedies  for  non-attendance. 

628.  A  witness  for  the  State  is  entitled  to  fees 
from  the  county  for  his  attendance  in  a  criminal 
cause  on  a  preliminary  examination  before  a 
justice  of  the  peace.  Johnson  County  v.  Por- 
ter, 4  G.  Gr.  79. 

629.  But  a  witness  for  the  defendant  in  a 
criminal  prosecution,  is  not  entitled  to  the  pay- 
ment of  his  fees  out  of  the  county  treasury. 
Donnelly  v.  T/ie  County  of  Johnson,!  Iowa,  419. 

630.  Where  a  witness  is  a  party  to  a  suit  in 
which  his  attendance  is  required,  no  technical 
objection  to  regularity  or  sufficiency  of  the 
subpoena  should  be  suffered  to  prevail  in  a  suit 
against  him  to  recover  damages  for  failing  to 
obey  the  same.  McCaU  v.  Butterworth,  8  Iowa, 
329. 

*Seg.  899S.  (Reprinted  as  fi  88fi0,  Code  of  1873.) 
When  part  of  an  act,  declaration,  converaation  or 
writing  Is  ffiven  in  evidence  by  one  party,  the  whole 
on  the  same  subject  may  be  inquired  into  by  the 
other;  thus,  when  a  letter  Is  read,  all  other  letters 
on  the  same  subject  between  the  same  parties  may 
be  Kiven.  And  when  a  detached  act,  declaration, 
conversation  or  writing  is  given  In  evidence,  any 
other  act,  declaration  or  writing  which  is  necessary 
to  make  it  fully  understood  or  to  explain  the  same 
may  also  be  given  in  evidence. 
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b.  Competency. 
(1)  In  general. 

631.  Ohild  of  tender  age.  Where,  in  an  action, 
the  defendant  introduced,  as  a  witness,  a  girl  of 
between  eight  and  nine  years  of  age,  who,  upon 
the  objection  of  the  plaintiff,  was  not  allowed  to 
testify,  for  the  reason  that  she  did  not  under- 
Btajid  the  nature  of  an  oath,  the  supreme  court 
i-ef  used  to  interfere  with  such  ruling,  not  being 
satisfied,  from  the  record,  that  tiie  same  was 
erroneous.    KUbum  v.  Mullen,  22  Iowa,  498. 

6 32. constitutlozial law.  Section  4,  article 

1  of  the  State  constitution,  which  allows  parties 
"  to  use  as  a  witness  any  person  not  disqualified 
by  interest,"  assumes  that  the  person  offered 
shall  be  possessed  of  sufficient  capacity  to  under- 
stand the  obligation  of  an  oath.  Ibid. 

633.  Children  are  competent  witnesses  for 
their  father,  if  living,  in  any  controversy  that 
may  arise  as  to  rents  due  from  any  tenfint  on 
the  homestead,  so  in  like  manner  are  they  com- 
petent for  the  mother  under  similar  circum- 
stances.   Floyd  V.  Moaier,  1  Iowa,  572. 

634.  Contempt:  effect  ol  If  a  witness  dis- 
regards the  order  of  the  court  to  remain  out  of 
the  court-room  while  another  witness  testifies, 
he  is  guilty  of  contempt,  and  may  be  punislied 
tlierefor.  Such  conduct  may  affect  his  credi- 
bility, but  does  not  render  him  incompetent. 
Orimee  v.  Martin^  10  Iowa,  347. 

(2)  Hiisband  and  wife* 

636.  Husband  and  wife.  The  exclusion  of  the 
the  husband  or  wife,  under  section  8984,-Kevision 
of  1860  (S  8642,Code  of  1873),  relates  only  to  the 
communications  made  by  one  to  the  other  during 
the  continuance  of  the  marriage.  It  does  not  ren- 
der the  wife  incompetent  after  the  death  of  her 
husband,  as  to  matters  which  she  knew  of  her  own 
knowledge.  Roman  v.  Hay's  admr,\2  Iowa, 270. 

636. In  an  action  against  an  administrator 

for  a  sum  claimed  for  boarding  the  wife  of  a 
decedent,  the  wife  is  a  competent  witness.  Ibid. 

637.  Under  section  3983  of  the  Revision  of 
1860  (§  3461,  Code  of  1873),  the  wife  is  not  a  com- 
petent witness  for  the  husband  ;  and  her  state- 
ments are  inadmissible  in  evidence  for  the 
husl>and.     Karney  v.  Paixley,  13  Iowa,  89. 

*  Sbction  3883.  (6  9641.  Code  of  1873.)  The  husband  or 
wife  shall  In  no  coHe  be  a  witness  for  or  against  the 
other,  except  in  a  criminal  proceeding  for  a  crime 
committed  by  one  against  the  other,  or  In  a  civil 
action  or  proceeding  one  against  the*  other,  but  they 
may  In  all  criminal  prosecutions  be  witnes-sos  for  encli 
other. 


638.  The  wife  may,  und^r  section  3986,  Re- 
vision of  1860,  be  a  competent  witness  for  the  hus 
band,  when  he  waives  the  prohibition  contained 
in  section  3983,  of  the  Revision  of  1860.  Ruse 
V.  Steamboat  War  Eagle,  14  Iowa,  363. 

639.  The  fact  that  a  wife  is  a  party  with  her 
husband  does  not  render  her  competent  as  a 
witness  in  any  case  in  which  she  would  not  be 
competent  if  he  was  sued  alone.  Ibid. 

640.  The  husband  is  a  competent  witness  for 
the  wife,  if  she  waives  the  prohibition  of  said 
section  3983.  Blake  v.  Graves  et  al.,  18  Iowa,  312 ; 
Jordan  v.  Henderson,  19  Ibid.  566. 

641.  In  action  by  the  vendor  of  real  estate 
against  the  heirs  of  the  vendee,  to  enforce  a 
vendor's  lien,  the  widow  of  tlie  deceased  vendee 
is  a  competent  witness  to  show  a  conversation 
between  her  husband  and  the  plaintiff,  in  rela- 
tion to  the  subject-matter  of  the  action.  Pratt 
V.  Delavan  et  al,,  17  Iowa,  307. 

642.  Oases  foUowed.  Rtiss  v.  Steamboat  War 
Eagle,  14  Iowa,  363 ;  Morris  v.  Sargent,  18  Ibid. 
90 ;  Blake  v.  Graves,  Ibid.  312,  and  Jordan  v. 
Henderson,  19  Iowa,  565,  as  to  the  competency 
of  a  wife  as  a  witness  for  the  husband  followed 
in  Sylvester  v.  Fleming,  19  Iowa,  567. 

643.  Semble,  that  a  party  cannot,  under  tlie 
statute,  call  as  a  witness  the  husband  or  wife, 
as  tlie  case  may  be,  of  the  adverse  party,  against 
the  objectfon  of  the  latter.  Stanley  v.  Morse  and 
Morse,  26  Iowa,  454. 

644  Where  adverse  party  ia  executor.  The 
rule  of  the  statute  (Rev.,  §  3982,  Code  of 
1873,  §  3639),  which  prohibits  a  party  from  tes- 
tifying where  the  adverse  party  is  the  executor 
of  a  deceased  person,  does  not  apply  to  the  wife 
of  the  claimant,  and  she  is  competent,  under 
the  statute,  to  give  evidence  sustaining  his  claim 
against  the  estate.  Sluifer  v.  Dean,  admr.,  29 
Iowa,  144. 

646.  Where  husband  and  wife  are  Joined. 
In  an  action  in  which  the  husband  and  wife  are 
joined  as  defendants,  but  in  respect  to  which 
she  is  interested  in  her  own  right,  though  her 
and  her  husband's  interests  are  in  a  measure 
connected,  it  seems  tliat  the  wife  is  a  competent 
witness  for  the  plaintiff,  and  may  be  compelled 
to  testify  against  the  ol>jection  of  her  husl)and. 
RichardJt  v.  Burden,  31  Iowa,  305. 

Skg.  3984.  (6  9642,  Code  of  1873.)  Neither  husband  nor 
wife  can  be  examined  In  any  case  as  to  any  com- 
munication made  by  the  one  to  the  other  while  mar- 
ried, nor  shall  they,  after  the  marriage  relation  ceases 
he  permitted  to  reveal  in  testimony  any  such  com- 
munication made  while  the  marrhige  subsiHtcd. 
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(3)  Attorney  and  client. 

646.  An  attorney  may  be  a  witness  for  his 
client.     Walsh  v.  Marphy,  2  G.  Gr.  227. 

647.  I«08t  note.  Where  a  promissory  note  is 
lost  after  suit  brought,  the  attorney  for  the 
plaintiff  is  a  competent  witness  to  prove  its  loss 
and  that  a  copy  of  the  note  annexed  to  the  pe- 
tition is  a  true  copy  ;  and  after  such  proof,  the 
copy  of  the  note  is  admissible  in  evidence. 
AbboU  V.  StriMen,  6  Iowa,  191. 

648.  An  attorney  in  a  cause  is  not,  by  our 
laws,  rendered  incompetent  as  a  witness  for  his 
client,  but  no  lawyer  should,  in  a  contested 
case,  occupy  the  position  of  both  attorney  and 
witness.    Alger  v.Merritt,  16  Iowa,  121. 

(4)  W/iere  executor  ia  a  party. ^ 

649.  A  party  is  not  allowed  to  testify  under 
section  3982  of  the  Revision  of  1860  (Code  of 
18T3,  §  8639),  where  the  adverse  party  is  the 
executor  or  administrator  of  a  deceased  person, 
as  to  facts  which  transpired  before  the  death  of 
such  person.  JIofH7ier,admr.,  v.  Burke,  26  Iowa, 
353. 

550.  Partnenhip.  Kor  is  the  rule  varied  by 
the  fact  that  the  matters  sought  to  be  proved 
by  the  witness,  are  connected  with  the  transac- 
tions of  a  firm  of  which  the  deceased  was  a 
member,  and  that  the  surviving  partner  was  a 
witness  for  the  administrator.  Ibid. 

551.  Where  plaintiff  diet  pending  the  action. 
Where  the  plaintiff,  in  an  action  on  a  promissory 
note,  died  before  trial,  and  the  action  was  re- 
vived in  the  name  of  his  administrator,  it  was 
held,  that  the  defendant  was  not  a  competent  wit- 
ness to  prove  that,  at  the  time  of  the  commence- 
ment of  the  suit,  the  note  was  not  the  property 
of  the  decedent.  Porter  v.  Sharpe,  16  Iowa,  438. 

662.  Death  of  attachment  plaintiff :  replevin. 
The  plaintiff,  in  an  action  of  replevin  against  a 
sheriff  to  recover  the  possession  of  property 
taken  in  attachment,  is  not,  under  section  3982 
of  the  Revision  of  1860  rendered  incompetent 
as  a  witness  by  the  death  of  the  attachment 
plaintiff.  Sevan  v.  Hay  den  ^  Sheriff,  etc.,  13 
Iowa,  122. 

663.  Where  pending  an  action  the  defendant 
died,  and  his  administrator  was  substituted,  it 

*  Kbvision,  Sbction  3982.  No  person  shall  be  al- 
lowed to  testify  under  the  provision  of  section  3980, 
where  the  adverse  party  is  the  executor  of  a  deceased 
person,  when  the  facts  to  be  proved  transpired  before 
the  death  of  such  deceased  person,  and  nothing  in 
such  section  contained  shall  in  any  manner  affect  the 


was  held,  that  the  deposition  of  plaintiff,  taken 
in  the  action  before  the  death  of  the  decedent, 
was  not  admissible  in  behalf  of  the  plaintiff,  in 
view  of  said  section  3982.  Quick  v.  Brooke, 
admr.,  29  Iowa,  484. 

564.  Administrator  of  tnurtee.  In  an  action 
by  the  administrator  of  a  trustee  against  another 
concerning  the  matter  of  the  trust,  when  the 
real  party  in  Interest  is  living,  the  defendant 
may  be  a  witness  to  prove  facts  transpiring 
before  the  death  of  the  trustee. .  Section  3982 
of  the  Revision  of  1860,  is  applicable  only  to 
cases  in  which  the  real  party  in  interest  is  dead. 
Watson,  admr.,  v.  Russell  et  al.,  18  Iowa,  79. 

655.  OonBtrttotion  of  the  ftatate.  Nor  does 
said  section  establish  a  more  stringent  rule  with 
respect  to  the  admissibility  of  evidence  than 
existed  at  common  law ;  and  a  party  will,  in 
such  case,  be  allowed  to  give  testimony  as  to 
a  particular  fact  which,  from  the  necessity  of 
the  case,  was  competent  at  common  law.  Sykee 
V.  Bates,  26  Iowa.  521. 

666.  Rule  applied.  In  a  suit  by  a  vendee 
against  the  executor  of  the  vendor,  the  fact  that 
a  package  containing  money  was  sent  by  express 
pursuant  to  the  direction  of  the  vendor,  was 
established  by  the  testimony,  but  there  was  no 
evidence  to  show,  and  no  person,  other  than  the 
plaintiff,  knew  how  much  the  package  contained;  * 
it  was  lidd,  that  the  plaintiff  was  competent  to 
testify  as  to  the  sum  the  package  contained 
when  he  deposited  it  in  the  express  office.  Ibid. 

657.  To  eetabliah  loss  of  written  instrument. 
Nor  does  said  section  render  the  party  incompe- 
tent to  establish  the  loss  of  a  written  instrument 
in  order  to  admit  secondary  evidence  of  its  con- 
tents. Keech  V.  Cotdes,  admr.,  34  Iowa,  259; 
Nash  V.  Gibson,  e^rV,  16  Ibid.  305. 

668.  Usury.  Section  1791  of  the  Revision 
making  the  defendant,  in  an  action  wherein  the 
defense  of  usury  is  pleaded,  a  competent  witness 
to  prove  the  usurious  character  of  the  contract, 
is  not  affected  by  said  section  3982.  Rinehart, 
admr.,  v.  Buckingham  et  al.,  34  Iowa,  409. 

669.  Husband  and  wife.  Neither  does  said 
section  disqualify  the  wife  of  the  claimant,  and 
she  is  competent  to  give  evidence  sustaining  his 
claim  against  the  estate.  Shafer  ▼.  Dexi?i,  29 
Iowa,  144  ;  Weitdeling  v.  Besser,  81  Ibid.  248. 

laws  now  existing  in  relation  to  the  settlement  of 
estates  of  deceased  persons,  infants,  or  persons  of 
unsound  mind ;  or  the  attestation  of  any  instrument 
required  to  be  attested. 

Code  of  1873,  section  3680,  contains  a  similar  pro- 
vision. 
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660.  Dec6a«ed  partner.  In  an  action  by  an 
assignee  in  bankruptcy  of  a  surviving  partner, 
the  defendant,  is  not  rendered  incompetent,  by 
said  section  8982,  to  give  evidence  respecting 
transactions  that  took  place  between  him  and 
the  deceased  partner,  in  relation  to  the  matter 
in  controversy.  Buddick,  assignee,  v.  Otis  dt 
Snow,  33  Iowa,  402. 

661.  Oompetenoy  of  administrator.  The 
administrator  of  a  decedent  is  not,  by  section 
8082  of  the  Revision  of  1860,  rendered  incompe- 
tent as  a  witness,  in  an  action  to  recover  from 
another  the  possession  of  the  property  of  the 
intestate.  Neither  is  he  rendered  incompetent 
in  such  an  action  by  the  provisions  of  section 
3980  of  the  Revision  (§  3638,  Code  of  1878).  That 
provision  applies  only  to  cases  in  relation  to  the 
settlement  of  the  estate  of  a  decedent.  Bradley 
V.  Kniianaugh,  12  Iowa,  273. 

662.  In  a  proceeding  in  the  probate  court  to 
enforce  the  payment  of  a  claim  against  the 
estate  of  a  decedent,  the  executor  is  a  compe- 
tent witness  as  to  facts  which  occurred  after 
the  death  of  the  deceased.  Rev.  1860,  §3080; 
Code  of  1878,  g  <5638 ;  Bomans  v  Hays,  admr,,  12 
Iowa,  270 ;  Terhune  v.  Henry  db  Carmichael,  18 
Ibid.  99. 

663.  While  generally  an  administrator  is  a 
competent  witness  for  the  estate,  under  said 
section  3980,  this  provision  does  not  apply, 
and  the  administrator  is  not  competent  in  a 
case  where  the  adverse  party  is  also  an  admin- 
istrator. Schmidt,  admr.,  v.  Kreismer,  admr., 
81  Iowa,  479. 

664.  In  a  proceeding  to  enforce  a  claim 
against  an  estate,  the  administratrix  is  a  com- 
petent witness  on  behalf  of  the  estate  to  show 
that  a  settlement  of  the  claim  was  made 
between  the  claimant  and  the  decedent  prior  to 
the  death  of  the  latter.  Such  witness  does  not 
rome  within  the  inhibition  contained  in  section 
8982  of  the  Revision.  Stiles  <fc  Wiiiter  v.  T?ie 
Estate  of  Jesse  Botkin,  dec'd,  80  Iowa,  60. 

(5)  Parties  to  the  record. 

666.  G^eral  rolea  and  illiutrationa  prior  to 
Revision  of  I860.*  The  rule  excluding  parties 
from  being  witnesses  applies  to  all  cases  where 
the  party  has  any  interest  at  stake  in  the  suit, 

♦The  rules  of  law  excluding  witnesses  in  civil 
nctioits,  on  iiccouiit  of  interest,  prior  to  the  Re- 
vinioii  of  18G0,  were  changed  by  the  following 
prov^isious  thereof: 

Sbc.  8978.  Every  human  beinf;  of  sufficient  capac- 
ity to  understand  the  oblifcatlon  of  an  oath  Is  a  com- 


although  it  be  only  a  liability  to  costs ;  and  this 
rule  has  not  been  changed  by  the  Code  of  1851. 
C/urry,  guardian,  v.  McCorkle,  8  Iowa,  522. 

566.  Nominal  plaintiflF.  Where  a  sheriff  nom- 
inally made  plaintiff,  in  connection  with  others, 
who  were  the  real  parties  in  interest,  was  called 
upon  to  testify  in  behalf  of  the  defendant,  it 
was  Jield  that  his  testimony  was  admissible, 
but  not  so  when  called  upon  to  testify  in  behalf 
of  his  co-plaintiffs.  Taylor  et  at.  v.  Galland  et 
at.,  8  G.  Gr.  17. 

567.  A  defendant  called  upon  as  a  witness 
by  the  opposite  party  may,  under  the  Code  of 
1851,  testify  to  facts  affecting  himself,  but  not 
to  facts  calculated  to  transfer  the  liability  from 
himself  to  the  separate  property  of  his  co-de- 
fendants. Merchand  dh  Co.  v.  Cook  et  a/.,  4  G. 
Gr.  115. 

568.  Iiibel:  Joint  defendants.  In  an  action 
for  a  joint  libel  against  several  defendants,  to 
which  there  was  a  Joint  answer  of  not  guilty, 
some  of  the  defendants  filed  their  affidavits, 
setting  forth  that  certain  of  their  co-defendants 
were  material  and  necessary  witnesses  for 
them,  that  they  could  prove  matters  material 
for  their  defense  by  the  said  co-defendants, 
which  could  not  be  proved  by  any  other  wit- 
nesses, and  that  justice  required  that  they 
should  have  separate  trials ;  upon  which  affida- 
vit a  motion  for  separate  trials  was  made  and 
overruled  on  the  ground  that  such  co-defend- 
ants would  not  be  competent  witnesses  on  the 
trial  of  the  others.  Held,  1.  That  where  such 
a  motion  was  granted  or  refused  by  the  court 
below,  in  the  exercise  of  its  discretion,  this 
court  will  require  a  very  strong  showing  before 
it  will  hold  such  discretion  to  have  been  im- 
properly exercised  ;  2.  That,  under  the  circum- 
stances  stated,  their   co-defendants  were   not 

peteni  witness  in  all  cases,  both  civil  and  criminal, 
except  as  herein  otherwise  declared. 

Sec.  3979.  Facts  which  have  heretofore  caused  the 
exclusion  of  testimony  may  still  be  shown  for  the 
purpose  of  lessening  its  credibility. 

Sec.  3880.  On  the  trial  of  any  issue  Joined,  or  of 
any  matter,  or  of  any  inquiry  arising  in  any  action 
or  other  proceeding  In  anv  court  of  Justice,  or  be- 
fore any  person  having,  by  law  or  by  consent  of  par- 
ties, authority  to  hear,  receive  and  examine  evi- 
dence, no  person  shall  be  disqualified  by  reason  of 
Ills  Interest  In  the  same,  or  In  the  event  of  the  same, 
whether  such  interest  be  as  a  party  thereto,  or 
otherwise,  fiut  the  party,  or  parties,  thereto  and 
the  person  in  whose  behalf  such  action,  or  other 
proceeding,  may  be  brought  or  defended  shall,  ex- 
cept as  hereinafter  excepted,  be  competent  and 
compellable  to  give  evidence,  either  viva  voce,  or  by 
deposition,  according  to  the  practice  of  the  court,  on 
behalf  of  himself  or  either  or  any  of  the  parties  to 
the  Issue,  action  or  proceedings. 

Similar  provisions  are  Incorporated  in  the  Code  oi 
1873,  sections  3638, 8837. 3638. 
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competent  witnesses  for  the  parties  asking 
separarate  trials.  Forsliee  v.  Abrams  et  al.,2 
Iowa,  571. 

669.  DismiMal  of  one  defendant.  Where,  in 
an  action  of  trespass  for  an  assault  and  battery 
against  a  father  and  son,  the  plaintiff  dismissed 
his  suit  as  against  the  son,  and  on  the  trial,  the 
father  offered  the  son  as  a  witness,  who,  being 
objected  to,  was  held  not  to  be  a  competent  wit- 
ness, on  the  ground  of  being  a  party  to  the 
record,  and  interested  in  the  result  of  the  suit. 
Held,  ihsit  the  plaintiff,  by  dismissing  the  suit  as 
to  the  son,  became  liable  for  the  costs  consequent 
upon  his  having  been  made  a  party,  and  the 
competency  of  the  son  as  a  witness  was  as  un- 
doubted as  if  he  had  never  been  connected  with 
the  record.    JIUl  v.  Rogers,  2  Iowa,  67. 

670.  Advene  parties.  A  party  in  a  chancery 
proceeding  may  make  witnesses  of  one  or  more 
of  his  adversaries.   Williamson  v.  Haycock  et  al., 

11  Iowa,  40. 

671.  Where,  in  the  trial  of  a  cause  before 
paragraphs  8980,  3981  of  the  Revision  of  1860 
took  effect,  the  defendant  was  called  as  a  wit- 
ness by  the  plaintiff,  it  was  lield  that  he  was 
not  thereby  held  competent  as  a  general  witness 
in  the  case, and  that  his  counsel  could  only  cross- 
examine  him  as  to  those  matters  called  out  in 
the  examination  in  the  chief.   Arthur  v.  Blunt, 

12  Iowa,  200. 

672.  Malicioufl  prosecution.  A  complainant 
in  a  criminal  prosecution,  against  whom  an  action 
is  brought  for  malicious  prosecution,  cannot  be- 
come a  witness  for  himself,  nor  show  his  own 
testimony  on  the  hearing  of  the  criminal  case, 
in  order  to  make  out  a  probable  cause.  Paukett 
V.  Livermore,  5  Iowa,  277. 

673.  Books  of  account:  preliminary  mat- 
ters. In  an  action  on  an  account,  the  plaintiff, 
was  a  competent  witness  to  show  the  preliminary 
matters  required  by  law,  in  order  to  introduce 
his  books  of  account  in  evidence.  Hastings  dt 
Co,  V.  Devoran,  7  Iowa,  319. 

674.  Gopartners.  A  person  sued  as  a  part- 
ner, against  whom  a  judgment  by  default  has 
been  rendered,  but  against  whom  the  plaintiff's 
damages  have  not  been  assessed,  nor  any  final 
judgment  rendered,  is  not  a  competent  witness 
to  prove  that  his  co-defendant  never  was  a 
partner.    WilUatns  v.  Souther  et  al.,  7  Iowa,  436. 

676.  A  copartner  may  be  called  as  a  witness 
by  his  adversary,  under  section  2390,  Code  of 
18)1,  for  the  purpose  of  establii^hing  his  own 


liability  and  showing  his  membership  in  the 
firm.  Holmes  A  Avery  v.  Budd  etal.,\\  Iowa, 
186. 

676.  Deposition.  Where,  on  the  trial,  the 
plaintiff  offered  the  depositions  of  the  defend- 
ants or  caveators,  taken  in  another  suit,  to  prove 
that  they  had  no  interest  in  a  mill  bequeathed 
by  a  will  in  controversy,  but  did  not  undertake 
to  show  that  they  had  no  other  interest  in  the 
testator's  estate,  or  that  .the  mill  mentioned  in 
the  deposiion  was  all  of  the  estate  of  which 
he  died  possessed,  held,  that  the  court  did  not 
err  in  refusing  to  admit  the  deposition.  Pela- 
mourges  v.  Clark  et  aZ.,9  Iowa,  1. 

(6)  Persons  otherwise  interested. 

bll.  Rules  and  illustrations  prior  to  Revision 
of  1860.  Section  2390,  Code  of  1851,  which  pro- 
vides that  a  person  who  has  a  direct  certain  and 
legal  interest  in  the .  suit  is  not  a  competent 
witness,  unless  called  on  by  the  opposite  party, 
is  but  declaratory  of  the  rule  stated  conversely 
in  the  books,  that  a  person  is  competent,  unless 
he  has  such  an  interest.  Cutter  v.  Fanning,  2 
Iowa,  580. 

678.  Exclusion  of  evidence.  The  statute 
which  provides  that  facts  which  have  heretofore 
caused  the  exclusion  of  testimony  may  still  be 
shown,  for  the  purpose  of  lessening  its  credi- 
bility, also  recognizes  another  rule  before  settled, 
that  there  must  be  some  clear  and  adequate 
reason  for  the  exclusion  of  evidence,  otherwise 
it  will  be  received,  and  the  credibility  of  the 
witness  left' to  the  jury.  Ibid. 

679.  Test  of  interest  The  true  test  of  Interest 
is,  that  the  witness  will  either  lose  or  gain  by 
the  direct  legal  operation  and  effect  of  the  judg- 
ment, or  that  the  record  will  be  legal  evidence 
for  or  against  him,  in  some  other  action.  If  the 
interest  is  of  a  doubtful  nature,  the  objection 
goes  to  the  credit  of  the  witness  and  not  to  his 
competency.  Ibid. 

680.  Doubtful  competency :  practice.  Where 
it  is  not  clear  that  the  witness  is  incompetent 
for  all  purposes,  the  better  practice  is,  to  let  him 
be  sworn,  and  raise  the  question  as  to  his  com> 
petency  when  an  improper  question  is  asked. 

Ibid. 

681. incompetency  certain.      >Miere  a 

witness  is  incompetent  for  all  purposes,  the  objec- 
tion should  be  raised  l)efore  he  is  sworn.  Ibid. 

682.  Declarations  of  witness.  Where,  in 
an  action  for  the  conversion  of  certain  sheep, 
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the  defendant  called  a  witness,  who  testified 
that  one  R.  F.  was  a  partner  of  the  defendant, 
and  joint  owner  of  the  flock  of  sheep,  which  was 
bein^  driven  by  defendant  (with  which  it  was 
allej^ed  that  the  plaintifiTs  were  mixed  and  driven 
off):  that  they  were  in  partnership  as  to  certain 
farms  in  Ohio  ;  that  he  had  heard  the  defendant 
say  that  all  the  sheep  in  the  flock  were  his; 
and  where  the  defendant  then  called  the  said  K. 
F.  as  a  witness,  to  whose  examination  the  plain- 
tiff objected,  for  the  reason  that  the  testimony 
of  the  former  witness  showed  the  said  R.  F.  to 
be  so  far  interested  as  to  render  him  incompe- 
tent, which  objection  was  sustained  by  the  court 
without  examining  the  said  R.  F.  on  his  voire 
dire,  and  the  witness  excluded.  Hdd,  that  the 
court  erred  in  excluding  the  testimony  of  the 
witness.  Ibid. 

683.  The  declarations  of  a  witness  showing 
that  he  is  interested  in  the  action  pending  are 
not  admissible  for  the  purpose  of  affecting  his 
competency.     White  v.  Tucker,  9  Iowa,  100. 

684.  Interest  balanced.  A  witness  is  not  in- 
competent on  the  ground  of  interest,  when,  as 
between  the  plaintiff  and  defendant,  his  interest 
is  equally  balanced.  Kingtbury  -v,  Buchanan, 
11  Iowa,  387. 

686.  Oompetenoy  of  indoner.  Action  by  an 
indorsee  against  the  maker  of  a  promissory  note ; 
defense  that  it  was  executed  as  evidence  of  a 
contract  of  wager.  The  indorser.  on  being  called 
as  a  witness  to  prove  the  consideration  of  the 
note,  stated  that  if  the  defendant  did  not  pay 
the  note  he  would  be  compelled  to.  The  court 
should,  upon  plaintiff's  application,  have  refused 
to  permit  him  to  testify.  Craig  v.  Andreios,  7 
Iowa.  17. 

686.  The  indorser,  when  not  interested,  is 
competent  to  prove  facts  arising  after  the  execu- 
tion of  the  note,  but  not  to  prove  as  to  original 
liability  of  the  maker.  Strang  v.  Wilson,  Mor.  82. 

687.  In  an  action  against  the  maker  and 
indorser  of  a  note,  given  for  a  balance  dun  on  a 
house  and  lot.  payable  when  the  wood  work 
should  be  finished,  the  maker  of  the  note 
answered,  alleging  that  the  work  had  not  been 
finished  according  to  contract,  and  that  the  con- 
sideration had  therefore  failed,  to  which  there 
was  no  replication  by  plaintiff.  The  indorser 
made  no  defense  to  the  action,  but  replied  to  the 
answer  of  his  co-defendant,  alleging  that  he  had 
performed  all  the  work  required  of  him  by  his 
contract  with  the  maker,  and  that  the  considera- 


tion had  not  failed,  and  when  on  trial  the  in- 
dorser was  offered  as  a  witness  by  plaintiff,  it 
was  held,  that  the  indorser  of  the  note  was  not 
a  competent  witness  for  the  plaintiff  against  the 
maker.    Hickman  v.  Sloan,  2  Iowa,  64. 

688.  In  an  action  by  the  indorsee  against  the 
maker  and  indorser  of  a  promissory  note,  it  was 
claimed  by  the  defendant  that  the  note  was 
executed  for  an  illegal  consideration  upon  a 
wager.  The  indorser,  on  being  called  as  a  wit- 
ness to  prove  .the  consideration  of  the  note, 
stated,  on  cross-examination,  that  if  the  defend- 
ant did  not  pay  the  note  he  would  be  compelled  to. 
The  court,  upon  objection  by  the  plaintiff,  refused 
to  permit  him  to  testify  further,  holding  that  he 
was  disqualified,  as  an  interested  party.  Craig 
V.  Andreics,  7  Iowa,  17. 

689.  Competency  of  payee.  In  an  action  by 
a  school  district  on  a  promissory  note  payable 
to  certain  persons  by  name  as  school  directors,  in 
the  absence  of  any  showing  that  the  payees 
have  a  direct  legal  interest  in  the  note,  they  are 
competent  as  witnesses  for  plaintiff.  School 
District  No.  2,  of  Madison  Township,  Polk 
County  v.  Rogers,  8  Iowa,  316. 

690.  The  payee  of  a  promissory  note,  given 
originally  without  a  valuable  consideration,  is  a 
competent  witness  in  a  suit  by  the  indorser 
against  the  maker  to  prove  that  the  plaintiff 
paid  full  consideration  for  the  note,  and  that  it 
was  indorsed  before  qiaturity.  Strang  v.  Wilson, 
Mor.  82. 

691.  Gompetency  of  maker.  A  maker  of  a 
note  secured  by  mortgage  is  not  a  competent 
witness  in  a  proceeding  to  foreclose  the  mort- 
gage, even  after  the  suit  is  dismissed  as  to  him. 
Wilkinson  v.  Daniels,  1  G.  Gr.  179. 

692.  Lessee.  An  action  of  forcible  entry  and 
detainer.  A  lessee,  under  the  defendant,  of  the 
right  to  remain  on  the  lands  in  dispute  was  not 
interested  in  the  controversy  and  was  a  compe- 
tent witness.  McDaniel  v.  Speneely  and  Ilarker, 
Mor.  493. 

693.  Bankrupt.  A  joint  debtor  has  a  contin- 
gent demand  against  his  co-debtor,  which  is 
provable  under  the  fifth  section  of  the  general 
bankrupt  law.  and  is  barred  by  a  certificate  of 
bankruptcy ;  such  bankrupt  is  therefore  a  com- 

I  petent  witness  in  an  action  against  his  co-debtor. 
Frentress  v.  Markle,  2  Q.  Qr.  558. 

69^  Officer  making  return.  Where  an  exe- 
cution return  shows  that  sufficient  property  had 
been  levied  upon  to  satisfy  the  judgment, /(^d. 
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that  the  constable  who  made  the  levy  and  return 
is  not  a  competent  witness  to  prove  that  the 
execution  was  not  satisfied  by  the  levy.  Lucas 
V.  Casady,  2  G.  Gr.  208. 

696.  Partner.  Where  a  witness  is  shown  to 
be  interested  as  a  partner  by  other  witnesses,  he 
is  not  competent  to  testify  even  as  to  his  interest 
on  voire  dire.  EoHnson  v.  Turner,  3  Q.  Gr.  540. 
(Compare  with  Cutter  v.  Fanning,  2  Iowa,  580. 

696.  Heir  at  law.  In  a  suit  conducted  by  an 
administrator  of  an  estate  where  the  father  of 
the  deceased  is  the  sole  heir  at  law  of  the  intes- 
tate, it  is  error,  under  the  Code  of  1851,  to  admit 
him  as  witness  in  behalf  of  the  estate.  ,Cus7iman 
v.  Blakedey,  3  G.  Gr.  542. 

697.  Master  of  steamboat.  Where,  in  an 
action  against  a  steamboat  for  damages  for  the 
non-performance  of  a  contract  for  the  transpor- 
tation of  freight,  the  defendant  offered  as  wit- 
ness the  master  of  the  boat,  who,  being  sworn  on 
his  voire  dire,  testified  as  follows  :  "  I  was  cap- 
tain and  part  owner  at  the  time  when  the  con- 
tract with  the  plain tifi!  was  entered  into;  I  have 
no  interest  in  the  present  suit ;  I  sold  out  before 
the  present  suit  was  instituted,  and  before  it 
was  thought  of;  nothing  was  said  about  any 

"  claim  on  the  part  of  the  plaintiff  when  I  sold  ; 
it  was  not  known  then  that  he  intended  any 
proceedings ;"  and  was  permitted  to  testify  in 
chief,  against  the  objection  of  the  plaintiff;  and 
where  there  was  no  evidence  showing  who  ap- 
peared as  owners  of  the  boat,  or  to  whom  the 
witness  sold  his  interest  in  the  boat,  or  upon 
what  terms,  Jidd,  that  the  witn«s.s  was  properly 
admitted  to  testify.  West  v.  Steamboat  Berlin, 
3  Iowa,  532. 

698.  Vendor.  In  an  action  between  the  credi- 
tors of  the  vendor  and  the  vendee,  to  defeat  a 
sale  of  property  alleged  to  have  been  made  with 
intent  to  defraud  creditors,  the  vendor  is  a  com- 
petent witness  for  the  creditors  to  prove  facts 
tending  to  establish  the  alleged  fraud.  Adams 
v.  Foky  et  al.,  4  Iowa,  44. 

699.  The  vendor  being  a  competent  witness 
for  the  creditors,  in  such  a  case,  to  prove  facts 
tending  to  show  a  fraudulent  sale  of  the  property, 
his  widow  is  also  a  competent  witness  to  prove 
similar  facts.  IHd. 

600,  The  grantor  in  a  deed  of  real  estate, 
with  covenants  of  warranty,  is  a  competent  wit^ 
ness  when  called  by  the  party  whose  interests  in 
the  property  are  adverse,  or  when  his  interest 


as  to  the  result  of  the  litigation  is  balanced* 
Bolib  V.  Lefevre,  7  Iowa,  150. 

601.  A  grantor  of  real  estate,  who  conveys 
by  deed  of  general  warranty,  is  a  competent 
witness  for  the  complainant,  in  an  action  against 
his  grantee,  to  show  that  the  grantor  conveyed 
by  mistake  a  greater  interest  in  the  land  than 
he  possessed,  and  to  enforce  the '  trust  against 
the  grantee.  In  such  a  case  he  is  called  to  tes- 
tify against  his  interest.  Stewart  et  al.  v.  GJutd- 
wick  etal.,S  Iowa,  463. 

602.  Assignor  or  of  open  aooount.  In  an 
action  on  an  open  account  in  the  name  of  an 
assignee,  where  the  assignment  is  bona  fide  and 
without  recourse,  and  where  no  set-off  or  cross- 
claim  against  the  assignor  is  pleaded,  the  as- 
signor is  a  competent  witness  to  prove  the 
account.     Flatt  v.  Hedge  <fe  Co.,  8  Iowa,  386. 

603.  A  surety  in  a  replevin  bond  is  a  compe- 
tent witness  for  the  plaintiff  in  replevin.  Cook 
V.  Lyon  et  at.,  10  Iowa,  433. 

604.  A  party  claiming  title  to  personal  prop- 
erty is  a  competent  witness  for  the  plaintiff  in 
an  action  of  replevin,  brought  by  another  party, 
to  show  that  the  plaintiff  was  entitled  to  the 
possession.    Mumma  v.  McKee,  10  Iowa,  107. 

606.  In  an  aotion  between  a  judgment  plain- 
tiff and  a  garnishee,  the  judgment  defendant  is 
a  competent  witness  for  the  garnishee  to  show 
an  assignment  of  the  demand  upon  which  the 
plaintiff  seeks  to  recover,  before  the  garnish- 
ment. Randolph  Bank  v.  Armstrong,  gamisliee, 
11  Iowa,  515. 

606.  On  the  trial  of  an  issue  between  a  judg- 
ment plaintiff  and  a  garnishee,  as  to  the  owner- 
ship of  money  in  the  hands  of  the  garnishee, 
the  interest  of  the  judgment  defendant  is  in 
favor  of  the  plaintiff,  and  he  is  a  competent 
witness  when  called  by  the  garnishee.  Tyler  v. 
Coolbaugh,  as  garnishee,  7  Iowa,  474, 

(7)  Release  of  interest. 

607.  General  rule.    A  witness  incompetent 
by  reason  of  interest  may  be  rendered  compe- 
tent by  the  execution  of  a  sufficient  release. 
White  V.  Tucker,  9  Iowa,  100. 

608.  After  a  witness  has  been  rendered 
competent  by  the  execution  of  a  release,  evi- 
dence to  show  interest  is  not  admissible,  unless 
such  interest  has  arisen  since  such  execution. 
Ibid. 
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609.  A  ftranger  to  a  suit  cannot  release  and 
indemnify  a  party  to  the  record  so  as  to  make 
him  a  competent  witness  for  his  copartners. 
Wise  V.  Patterson  et  cU.,  3  G.  Gr.  471. 

610.  Effect  of  Judgment.  A  partner,  who,  in 
an  action  against  the  partnership,  or  against 
the  surviving  members  of  a  partnership,  to  re- 
cover a  debt  due'  by  such  partnership,  permits  a 
judgment  to  go  against  him  for  the  debt  and 
costs,  becomes  a  competent  witness  to  prove 
that  a  co-defendant  was  not  a  member  of  such 
copartnership.  In  such  a  case  the  interest  of 
the  witness  is  against  the  party  calling  him, 
and  the  plaintiff  cannot  debar  the  testimony  of 
the  witness  by  refusing  to  take  the  judgment 
offered.  Danforthy  Davis  <fc  Co.  v.  Carter  and 
May,  4  Iowa.  230. 

611.  Offer  to  let  Judgment  be  entered.  In  an 

action  on  a  joint  promissory  note,  one  of  the 
defendants  offered  to  let  judgment  be  entered 
against  him  for  the  amount  claimed  by  the  plain- 
tiff, whereupon  he  was  offered  as  a  witness  by  his 
co-defendant.  Held,  that  his  evidence  as  to  the 
issues  between  the  plaintiff  and  his  co-defend- 
ant was  admissible,  but  as  to  matters  which 
would  benefit  himself  by  reducing  the  amount 
of  plaintiff's  claim,  it  was  inadmissible.  Keys 
and  Alford  v.  Holmes  and  Mistine,  11  Iowa, 
139. 

612.  In  an  action  against  two  defendants  on 
a  joint  and  several  demand,  one  of  the  defend- 
ants made  default  and  offered  to  let  judgment 
be  rendered  against  him  for  the  full  amount 
plaintiffs  were  entitled  to  recover ;  held,  that  he 
had  no  further  interest  in  the  suit  as  to  the 
other  defendant  and  was  a  competent  witness. 
Greenoughf  Cook  dh  Co.  v.  Sheldon  et  al.,  9  Iowa, 

503 

613.  A  defendant  who  has  permitted  judg- 
ment to  be  rendered  against  himself  for  the 
amount  of  plaintiff's  claim  is  a  competent  wit- 
ness for  his  co-defendant.  Following  Danforth, 
Davis  A  Co.  v.  Carter  and  May,  4  Iowa,  230,  and 
Greenough,  Cook  d  Co.  v.  Sluldon  et  al..  Ibid. ; 
Arms  V.  Stockton  et  al.,  12  Ibid.  327. 

e.  Credibility. 
(1)  In  gensral. 

614.  Gontradiotory  evidence.  Statements 
made,  not  under  oath,  by  a  witness,  relative  to 
the  subject-matter  in  controversy,  may  be 
admitted  on  tne  trial  to  discredit  his  testimony  ; 

62 


but  if  such  contradictory  statements  are  not 
supported  by  other  proof,  they  must  yield  to 
his  evidence  given  under  oath  upon  the  trial  of 
the  cause.    Burrows  r.  Goodhve,  1  G.  Gr.  48. 

6 16.  When  testimony  is  ambiguous  and  there 
is  doubt  as  to  its  correct  application  to  the  facte 
in  question,  the  promotion  of  truth,  and  justice 
to  the  witnesses  require  that  that  construction 
shall  be  adopted  which  shall  render  it  most  con- 
sistent with  the  opposing  evidence.  Smith  v. 
SmUh,  1  G.  Gr.  307. 

616.  By  whom  credibility  determined.   The 

rule  that  the  credibility  of  witnesses  is  to  be  de- 
termined by  the  jury  applies  when  a  party  is  a 
witness  for  himself,  and  is  contradicted  by 
another  witness  who  has  no  interest  in  the  event 
of  a  suit.  Brown  v.  Jefferson  Countyy  16  Iowa» 
339. 

617.  Intention.  Where  the  knowledge,  be- 
lief or  intention  of  a  witness  is  a  material  fact, 
it  may  be  testified  to  the  jury  the  same  as  any 
other  fact,  giving  the  opposite  party  a  liberal 
scope  in  cross-examination.  Watson  v.  Chesire 
et  al.,  18  Iowa,  202. 

618. Where  such  evidence  is  submitted, 

the  court  may  properly  state  to  the  jury  that 
the  statement  of  a  witness  as  to  his  intentions, 
is  not  conclusive,  but,  in  judging  of  his  knowl- 
edge, belief,  or  intention,  they  should  consider 
all  the  facts  and  circumstances.  Ibid. 

619.  Conflicting  testimony.  The  court  in- 
structed the  jury  that ''  where  witnesses  swear 
differently,  and  one  is  a  disinterested  witness, 
and  the  other  is  a  party  to  the  suit,  then,  other 
things  being  equal,  the  evidence  of  the  disin- 
terested witness  should  prevail  over  that  of  the 
party  to  the  suit,  held,  that  while  the  language  of 
the  instruction  was  objectionable,  it  would  not 
authorize  a  reversal  of  the  judgment.  Sullivan 
V.  Collins,  18  Iowa,  228. 

(2)  Impeachinijf. 

620.  Prior  contradictory  '  statements.     In 

information  for  bastardy  under  the  statute,  it  is 
admissible  to  discredit  the  testimony  of  the 
mother  as  complaining  witness,  by  disproving 
what  she  swore  to  on  the  preliminary  examina- 
tion before  the  justice.  Holmes  v.  Th^  State,  2 
G.  Gr.  501. 

621.  It  is  competent  to  show  that  a  witness 
has  made  statements  on  other  occasions  at  vari- 
ance with  his  testimony  on  the  trial  in  order  to 


490 


EVIDENCE. 


Impeaching. 


impair  his  credibility.  Qlenn  v.  Caraon,  8  G.  Gr. 
529 :  PoiDeU  v.  Martin,  10  Iowa,  668. 

622. of  expert.  An  expert,  who  testi- 
fies as  to  matters  of  opinion,  may  be  impeached 
by  showing  that  he  has  affirmed  a  different 
opinion  on  a  former  occasion.  Miiler  v.  Mutual 
Benefit  Ins,  Co.,  81  Iowa,  216. 

623.  Fomidation  most  be  properly  laid.    A 

letter  written  by  a  witness,  relating  to  the  sub- 
ject-matter of  his  evidence,  is  not  admissible  for 
the  purpose  of  impeaching  his  credibility,  when 
the  proper  foundation  has  not  been  laid  by  call- 
ing his  attention  to  the  alleged  conflict  between 
the  contents  of  the  letter  and  his  evidence  in 
such  manner  as  to  give  him  an  opportunity  to 
explain  the  same.  Morrison  v.  My&rs  and 
Turner  et  al.,  11  Iowa,  588. 

624.  statementii  made  by awitaew  in  a 

converMtion  in  regard  to  the  subject-matter  of 
his  testimony  cannot  be  introduced  for  the  pur^ 
pose  of  impeaching  him,  before  the  proper  foun- 
dation has  been  laid,  by  interrogating  him  as 
to  the  alleged  conversation,  and  the  time  when* 
and  the  place  where,  it  occurred.  Strunk  v. 
OehUtree  et  al„  15  Iowa,  179 ;  Stewart  v.  Cfiad- 
wiek.S  Ibid.  468;  WiUiameon  v.  Feel,  29  Ibid. 
458 ;  The  State  v.  Hamilton,  82  Ibid.  572 ;  Can- 
way  V.  Nicol,  84  Ibid.  588. 

626. facts  admitted  in  oontinnance  affi- 
davit. Nor  will  any  exception  be  made  to  the 
rule  where  an  affidavit  for  a  continuance  has 
been  filed,  on  the  ground  of  the  absence  of  a 
witness,  and  the  opposite  party,  for  the  purpose 
of  proceeding  to  trial,  admits  that  the  witness,  if 
present,  would  testify  to  the  facts  alleged  in  the 
affidavit.     WUUameon  v.  Peel,  29  Iowa,  458. 

626.  It  was  .accordingly  held,  that  evidence 
that  the  absent  witness  had  made  statements 
contradictory  to  the  facts  alleged  in  the  affidavit 
was  not  admissible  for  the  purpose  of  impeach- 
ment. Ibid.  To  the  same  efiect  is  T?ie  StcUe  v. 
Shannehan,  22  Iowa,  485. 

627. statements  in  sworn  petition.    It  is 

not  proper,  for  the  purpose  of  impeaching  a  wit- 
ness, to  ask  him  what  he  thought  he  made  oath 
to  Qoncerning  a  certain  matter  in  his  sworn  peti- 
tion. The  foundation  for  such  a  question  would 
have  to  be  first  laid  by  showing  the  witness  the 
petition,  and  then  asking  him  if  he  had  sworn 
to  it.     Callanan  et  al.  v.  Sfiaw,  24  Iowa,  441. 

628.  in  deposition.  Where  two  differ- 
ent depositions  of  the  same  witness  have  been 


taken  in  the  same  cause,  the  first  one  taken  can- 
not be  introduced  for  the  purpose  of  impeaching 
the  second,  when  no  foundation  was  laid  in  the 
second  deposition,  by  calling  the  attention  of  the 
witness,  when  such  second  deposition  was  taken, 
to  the  statements  made  in  the  first,  for  the  pur- 
pose of  affording  him  an  opportunity  to  confirm 
or  explain  the  same.  Samuels  v.  Griffith  et  al., 
18  Iowa,  108. 

629. bOl  of  ezoeptiona.  A  bill  of  excep- 
tions purporting  to  embody  the  evidence  given 
on  a  former  trial,  cannot  be  introduced  for  the 
purpose  of  contradicting  and  thereby  impeach- 
ing a  witness  whose  evidence  is  claimed  to  be 
embraced  in  the  bill.  Boyd  v.  First  I^ational 
Bank  of  Oskaloosa,  25  Iowa,  25£». 

630.  General  charaoter.  The  general  charac- 
ter or  standing  of  a  witness  as  a  good  or  bad 
man,  without  reference  as  to  his  character  for 
truth,  is  not  admissible  for  the  purpose  of  im- 
peaching him.  The  proper  inquiry  is  as  to  his 
general  reputation  for  veracity  where  he  is  best 
known.    Carter  et  al.  r.  Cavenaugh,  1  G.  Gr.  171. 

631.  orou-eicamination.  A  witness,  in- 
troduced by  the  defendant,  testified  that  his  (de- 
fendant's) reputation  "  was  divided."  The  prose- 
cuting attorney,  on  cross-examination,  interro- 
gated him  as  to  "  what  particular  acts  of  his 
life  he  had  heard  spoken  of,"  whereupon  the 
witness  proceeded  to  relate  various  acts  of  petit 
larceny  he  had  been  accused  of  by  report  during 
the  last  five  or  six  years."  Held,  that  the  court 
did  not  err  in  refusing  to  exclude  the  evidence 
from  the  jury.  The  difference  between  this  ca«e 
and  Gordon  v.  The  StaU  of  Iowa,  8  Iowa,  410, 
pointed  out.  The  State  of  Iowa  v.  Arnold,  12 
Iowa,  480. 

632.  A  witness  may  be  cross-examined  as 
to  prior  conversations  between  himself  and 
other  persons,  tending  to  show  that  he  entertains 
feelings  of  animosity  toward  the  party  against 
whom  he  is  testifying,  for  the  purpose  of  affect- 
ing the  weight  of  his  evidence,  as  well  as  for 
the  purpose  of  laying  the  foundation  for  his 
impeachment  by  contradicting  his  evidence. 
Powell  V.  Martin,  10  Iowa.  568. 

633.  The  evidence  of  a  witness  not  credible, 

if  corroborated  and  not  contrary  to  reason,  ought 
not  wholly  to  be  disregarded.  Nor  is  the  evi- 
dence of  a  witness,  who  is  shown  to  have 
testified  falsely  upon  a  material  fact,  to  be  dis- 
regarded, unless  such  testimony  be  knowingly 
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and  willfully  false.  The  maxim  falsus  in  una, 
falus  in  omnibus,  is  to  be  applied  only  where 
the  witness  willfully  and  knowingly  gives  false 
testimony,  ddlanan  et  al,  ▼.  8haw,24  Iowa, 
441. 

634.  Demeanor  of  witnewk  The  manner  of 
the  witness  in  testifying,  and  his  demeanor, 
conduct,  and  appearance  before  the  jury,  are 
proper  matters  to  be  considered  in  weighing  his 
testimony.  All  questions  of  credibility,  and  the 
weight  of  testimony,  are  for  the  jury  to  decide. 
Ifrid, 

636.  Intereit.  The  feeling  or  interest  mani- 
fested by  a  witness  should  be  considered  by  the 
jury  as  affecting  his  credibility,  and  for  no  other 
purpose.    IloUoioay  v.  Ortflih,  32  Iowa,  409. 

636.  Party's  own  witness.  When  a  party 
▼oluntarily  puts  a  witness  upon  the  stand  to 
testify  in  his  own  behalf,  he  is  thereby  estopped 
from  assailing  his  general  character  for  truth 
and  veracity,  but  he  is  not  estopped  from  show- 
ing that  the  facts  are  different  from  his  testi- 
mony.    Thorn  dt  Stein  v.  Moore,  21  Iowa,  285. 

637.  Where  one  of  the  parties  to  an  action 
calls  the  opposite  parties  as  witnesses  in  his  own 
behalf,  he  cannot  be  heard  to  say  that  they 
are  unworthy  of  belief.  UutU  v.  Hoover  and 
Hoover,  34  Iowa,  77. 

(3)  Corroboration, 

638.  Bvidence  to  sustain  the  statements  of  a 
witness  may  be  properly  excluded,  where  his 
evidence  has  not  been  impeached  or  in  any  man- 
ner attacked.  The  State  of  lovoa  v.  Rorabaeher, 
19  Iowa,  154. 

639.  Gorroboration  of  impeached  witness. 
The  doubt  thrown  upon  the  testimony  of  ^ 
witness  by  proof  of  his  bad  character  may  be 
removed  by  corroborating  evidence.  Snediker 
et  ux,  V.  Poorhaugh,  29  Iowa,  488. 

640.  Prior  declarations.  Declarations  of  a 
witness,  made  soon  after  the  occurrence  of  which 
he  testifies,  agreeing  with  his  statements  on  the 
trial,  are  not  admissible  for  the  purpose  of 
strengthening  his  testimony.  Such  declarations 
would,  however,  be  admissible  where  it  was 
claimed  that,  on  account  of  the  relation  of  the 
witness  to  the  cause  or  parties,  he  designedly 
gave  false  testimony,  and  the  declarations  are 
shown  to  have  been  made  before  such  relations 
existed.  Boyd  v.  First  NrUional  Bank  of  Oskor 
loona,  25  Iowa,  255 ;  The  State  v.  Vincent,  24 
Ibid.  570. 


641.  Impressions  and  opinions.  The  impres 
sions  and  opinions  of  a  witness  formed  from  a 
conversation  at  the  time  thereof  are  not  admis- 
sible for  the  purpose  of  giving  weight  to  his 
evidence.  Boyd  v.  Firet  National  Bank  of 
Oskaloosa,  25  Iowa,  255. 

642.  Slander.  Where  in  an  action  for  slander 
the  defendant  and  plaintiff  have  both  testified 
as  to  the  transaction  in  respect  to  which  the 
slanderous  words  were  spoken,  the  evidence  of 
a  third  party,  who  was  present  at  such  transac- 
tion, is  admissible  for  the  purpose  of  corrobo- 
rating the  testimony  of  the  defendant  in  respect 
thereto.    Dixon  v.  Stewart,  33  Iowa,  125. 

d.  Bulee  of  examination. 
(1)  Generally. 

643.  Separation  of  witnesses.  An  order  for 
the  separation  of  witnesses  rests  within .  the 
discretion  of  the  court,  and  upon  the  application 
of  either  party  is  rarely  withheld.  HubbeU  db 
Brot/ier  v.  Beam  et  al.,  31  Iowa,  289. 

644.  Immaterial  inqoiry,  A  party  cannot 
prosecute  an  immaterial  inquiry  for  a  remote 
or  argumentative  purpose.  Jones  v.  Hopkins,  32 
Iowa,  503. 

(2)  Order  of  introduction  of  testimony. 
646.  Rebutting  evidence.     Cumulative  evi- 
dence may  be  introduced  by  the  plaintiff  for  the 
purpose  of   rebutting   defendant's    testimony. 
Davidson  v.  OverJiulser,  3  G.  Qr,  196. 

646.  In  an  action  to  recover  the  value  of  an 
elk  killed  by  defendant  and  where  he  set  up  In 
defense  that  the  elk  was  trespassing  upon  his 
inclosure,  and  had  introduced  evidence  to  show 
the  value  of  the  elk  ;  it  was  field,  that  the  plain- 
tiff should  be  permitted  to  give  rebutting  evi- 
dence in  reference  to  the  trespass  and  value 
of  the  elk.  Laioson  v.  Campbell  db  Bro.,  4  G. 
Gr.  413. 

647.  Blatter  rests  in  sound  discretion  of  the 
court  The  court  may,  in  the  exercise  of  its 
discretion,  direct  the  order  in  which  evidence 
shall  be  introduced  on  the  trial  of  a  cause.  Rut- 
ledge  V.  Evfiiis,  Sheriff,  11  Iowa,  287. 

648.  It  seems  that  the  whole  subject  of  the 
examination  of  witnesses,  and  the  order  in 
which  the  testimony  shall  be  produced,  rests 
very  largely  in  the  discretion  of  the  trial  court. 
HubbeU  d  Bro  v.  Beam,  31  Iowa,  289  ;  Ch'ane  v. 
EUis,  Ibid.  510 ;  Cannon  v.  Iowa  City,  34  Ibid, 
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208;  Donald»m  v.  T?i6  M.  db  M,  R.  R.  Co.,  18 
Ibid.  280. 

649.  After  the  party  adverse  to  tbe  one  on 
whom  rests  the  burden  of  proof  has  produced 
his  testimony,  the  other  is  confined  to  rebutting 
evidence,  but  the  court  may,  for  good  reasons, 
in  furtherance  of  justice,  permit  him  to  offer 
original  testimony.  Rev.,  §  8046  (Code  of  1878, 
§  2779).    llubbdl  d  Bro.  v.  Reamy  81  Iowa,  289. 

660.  Section  8070  of  the  Revision  of  1860, 
(§  2799,  Code  of  1878)  authorizing  the  reception 
of  evidence  to  correct  an  evident  oversight  or 
mistake,  at  any  time  before  the  cause  is  fully 
submitted,  does  not  deny  to  the  court  the  power 
to  receive,  in  its  discretion,  any  evidence  out  of 
its  usual  order,  where  there  is  no  surprise  to 
the  opposite  party,  and  justice  is  thereby  pro- 
moted.   Huey  V.  Huep  et  al.,  26  Iowa,  525. 

661.  In  an  action  to  recover  the  possession  of 
real  estate,  a  defendant,  claiming  as  the  assignee 
of  a  bond  to  convey  the  same,  may  introduce  the 
bond  which  is  the  basis  of  his  defense,  before 
showing  that  he  is  the  legal  assignee  of,  or 
equitably  entitled  to,  the  rights  which  it  con- 
ferred. Van  Orman  v.  Spafford,  Clark  dh  Co.AQ 
Iowa,  186. 

662.  Practica  A  ninprtus  court  may  refuse 
to  receive  evidence  unlees  it  is  material  at  the 
time  it  is  offered,  and  it  should  be  done  unless 
the  party  offering  it  proposes  to  prove  other 
facts  at  the  proper  time,  which  would  render  the 
evidence  admissible  to  support  the  issue.  Smith 
V.  Bissel,  2  G.  Gr.  879. 

663.  Presentation  of  evidenca  The  plaintiff 
is  not  required  to  present  his  evidence  tending 
to  show  payment  of  a  demand  set  up  by  the  de- 
fendant as  a  set-off,  until  after  the  defendant 
has  closed  his  evidence  to  establish  such  set-off. 
Luke  V.  Bruner,  15  Iowa,  8. 

(8)  Quetitiona  and  anstoers, 

664.  Xaeading  question.  A  question  is  leading 
when  it  suggests  the  answer  to  it.  A  question 
which  merely  directs  the  attention  of  the  witness 
to  the  subject  with  reference  to  which  he  is  in- 
terrogated is  not  leading.  Pdamourges  v.  Clark 
et  al.,  9  Iowa,  1. 

666.  An  interrogatory  directing  the  attention 
of  a  witness  to  the  property  in  controversy,  in 
the  language  of  the  petition,  is  not  objectionable 
on  the  ground  that  it  is  leading,  suggestive,  and 
assumes  what  is  not  true.  ShieUda  v.  Quffey,  9 
Iowa,  322. 


666.  A  question  propounded  to  a  witness  in  a 
form  which  would  suggest  an  answer  unfavora- 
ble to  the  party  propounding  it  should  not  be 
regarded  as  leading.  Cochran  v,  Jfiller,  18  Iowa 
128. 


667. 


discretionary  with  court.  The  per- 


mitting a  leading  question  to  be  asked  which 
oould  have  worked  no  substantial  prejudice  to 
the  party  complaining  constitutes  no  sufficient 
ground  for  reversal.  And  it  seems  that  when 
and  under  what  circumstances  a  leading  ques- 
tion may  properly  be  put  is  a  matter  resting  in 
the  sound  discretion  of  the  court.  Httbbell  dt 
Bro.  V.  Ream,  81  Iowa,  289. 

668.  Witness  may.  state  sabstance  of  lan- 
guaga    A  witness  is  not  required  to  state  the 

I  very  language  as  testified  by  a  deceased  witness, 
but  should  give  the  substance  of  all  his  testi- 
mony.  River eau  v.  Saint  Ament,  8  G.  Qr.  118. 

669.  It  is  permissible  for  a  witness  introduced 
for  the  purpose  of  proving  the  testimony  given 
by  a  party  to  the  suit  on  a  former  trial,  to  state 
the  substance  of  the  language  used  by  him,  if 
he  is  not  able  to  state  the  language  itself.  Woods 
V.  Gevecke,  28  Iowa,  561. 

660. conversation.  Where  a  witness  tes- 
tified, in  an  action  against  an  executor,  to  a  con- 
versation with  the  intestate,  but  stated  that  hu 
could  not  remember  the  entire  conversation, 
Iield,  that  the  court  did  not  err  in  refusing  to 
exclude  the  evidence  of  the  witness.  Citing 
Mays  V.  Beaver,  1  Iowa,  216 ;  State  v.  EUiott,  15 
Ibid.  72  ;  Nash  v.  Gibson,  E^r,  Ibid.  805. 

661.  Question  asking  for  an  opinion.     In 

an  action  for  damages  for  malpractice  in  the 
medical  treatment  of  plaintiff  by  defendant, 
the  father  of  the  plaintiff,  who  had  the  means 
of  knowing  the  treatment  she  had  received, 
was  asked  "whether  or  not  he  would  most 
likely  hare  known  of  the  application  of  any 
other  medicines  than  those  applied  by  the  de- 
fendant, if  they  had  been  applied  to  the  arm  ?  " 
Hdd,  that  the  question  was  not  objectionable 
as  asking  for  an  opinion.  Cochran  v.  MiUer,  13 
Iowa,  128. 

662.  Question  based  upon  evidence  of 
another.  An  interrogatory  to  a  witness  based 
upon  the  evidence  of  another  witness,  as  to  a 
contract,  should  state  such  evidence,  and  not 
rest  upon  the  construction  the  witness  may 
place  upon  such  contract.  McClay  v.  Hedges  18 
Iowa,  66. 
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664.  AarampUon  of  fad.  An  interrogatory 
to  a  witness  which  assumes  a  fact  which  is  dis- 
puted, or  asks  the  witness  to  construe  a  contract 
in  controversy,  is  objectionable.  Ibid. 

666.  Indefinite  question.  In  an  action  of 
erim.  eon.,  the  defendant  propounded  to  one  of 
his  witnesses  this  question :  "  ^aye  you  heard 
complaints  from. plaintiff 's.wife,  prior  to  March, 
1863,  in  respect  to  plaintiff's  refusing  and 
neglecting  to  support  her,  and  if  so,  state  what 
she  said."  Hdd,  that  there  Was  not  sufficient 
point  or  definiteness  in  the  question  to  justify 
the  reversal  of  the  judgment  on  the  ground  of 
its  rejection.    Kilburn  v.  Mullen,  22  Iowa,  498. 

666.  Questions  as  to  general  moral  oharaoter. 

A  question  as  to  what  a  witness'  character  for 
chastity  is  does  not  call  for  his  general  moral 
character,  upon  the  want  of  which  his  credi- 
bility is  sought  to  be  impeached  (Revision  of 
1860,  g  3991,  Code  of  1873,  g  3649),  and  hence  is 
improper.  Ibid. 

(4)  Cross-examination. 

667.  Ziimitation  of  cross^zamination.  A 
party  called  to  testify  as  to  a  certain  fact  by 
the  opposite  party  cannot  be  cross-examined  as 
to  other  and  independent  facts ;  as,  for  in- 
stance, where  such,  party  is  called  to  testify  as 
to  the  date  of  .a  note,  he  cannot,  on  cross-exami- 
nation, be  asked  as  to  the  eonMeration  of  the 
note.  Converse  v.  Wa^rren,  4  Iowa,  158 ;  Everly 
Y.  Cole,  3  G.  Qr.  239. 

668.  The  court  below  did  not  err  in  refusing 
to  permit  a  witness  to  be  interrogated  on  cross- 
examination  touching  a  conversation  which  was 
not  referred  to  in  the  direct  examination.  Wil- 
kelmi  V.  Leonard  et  at.,  13  Iowa,  330. 

669.  Where,  on  the  trial  of  an  action  of  tres- 
pass, a  witness,  introduced  by  the  plaintiff,  was 
interrogated  as  to  the  possession  of  the  property 
in  controversy  for  the  purpose  of  showing  prima 
facie  ownership,  it  was  held  proper  to  interro- 
gate the  witness,  on  cross-examination,  as  to 
the  ownership.    Davis  v.  Simms,  14  Iowa,  164. 

670.  Ijatitade  allowed.  In  an  action  of  forci- 
ble entry  and  detainer,  a  witness  introduced  by 
plaintiff  testified,  on  his  direct  examination,  that 
he,  as  the  attorney  in  fact  of  plaintiff,  supposing 
at  the  time  he  had  authority  so  to  do,  leased 
the  premises  in  controversy  to  the  defendant 
and  executed  to  him  a  written  lease,  under 
which  defendant  went  into  possession.  On 
cross-examination  the    lease   referred   to  Was 


shown  to  the  witness,  and  he  testified  that  de- 
fendant went  into  possession  of  the  premises 
under  that  lease.  The  defendant  thereupon 
offered  the  lease  itself  in  evidence  as  part  of 
and  In  connection  with  the  cross-examination, 
which  was  objected  to  by  the  plaintiff,  on  the 
ground  that  no  authority  to  the  witness  to  make 
the  lease  had  been  shown.  Held,  in  view  of  the 
direct  examination  by  plaintiff,  that  the  lease 
was  admissible  on  the  cross-examination,  as 
being  explanatory  of  the  testimony  already 
elicited,  and  to  show  iDhat  written  lease  it  was 
under  which  defendant  entered,  without  first 
showing  that  it  was  binding  on  the  plaintiff. 
Goldsmith  et  al.  Y.Boerseh,  28  Iowa,  851. 

671.  For  the  purpose  of  eliciting  truth  great 
latitude  is  allowed  in  the  cross-examination  of 
witnessess;  and  whatever  is  pertinent  to  tho 
direct  examination  and  famishes  the  means  of 
determining  the  knowledge,  honesty  or  bias  of 
the  witness  is  proper.  McKivitt  v.  Gone,  30 
Iowa,  455. 

672.  The  cross-examination  of  a  witness 
should  be  allowed  in  respect  to  a  matter  which 
has  any  material  connection  with  or  bearing 
upon  the  matter  drawn  out  in  the  examination 
in  chief.     Uptcm  v.  KnoU  et  al.,  32  Iowa,  121. 

673.  While  for  the  purpose  of  eliciting  truth 
great  latitude  should  be  allowed  in  cross-exam- 
ination, its  extent  rests  somewhat  in  the  sound 
discretion  of  the  court.  The  State  v.  Porter,  34 
Iowa,  131. 

674.  Aooount  to  refresh  memory .  Where  a 
witness  uses  an  account  book  to  refresh  his 
memory  as  to  certain  items  of  his  account,  the 
other  party  is  entitled,  on  cross-examination,  to 
an  inspection  of  the  book  thus  referred  to.  Ibid. 

(5)  Bef resiling  memory. 

676.  Written  instmment.  It  is  not  improper 
to  permit  a  witness  to  refer  to  a  written  instru- 
ment to  refresh  his  memory,  and  ascertidn  by 
its  inspection  if  it  relates  to  the  contract  in 
controversy.    Remsey  v.  Duke,  Mor.  385. 

676.  Book  of  aooonnt.  A  witness  may 
refresh  his  memory  by  reference  to  a  book  of 
account  kept  by  himself,  even  though  the  book 
itself  is  inadmissible.  White  y.  Thicker,  9  Iowa, 
100. 

677.  A  paper  or  former  deposition  offered  to 
refresh  the  recollection  of  the  witness  does  not, 
of  itself,  become  evidence ;  and  it  is  necessary 
for  the  witness,  after  inspecting  it,  to  be  able 
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to  speak  from  liis  recollection.  Nor  is  the  rule 
changed  by  the  fact  that  the  memorj  of  the 
witness  has  become  impaired  since  the  making 
of  the  paper  or  the  giving  of  the  deposition. 
HuU  db  Co.  V.  Alexander  et  al.,  26  Iowa,  569. 

(6)  Privilege  to  refuse  to  answer. 

678.  Where  a  party  to  a  suit  is  present  in 
court,  he  may  be  called  upon  as  a  witness  with- 
out being  served  with  a  subpoena,  but  the  court 
cannot  compel  him  to  testify  ;  and  if  he  refuses 
to  testify,  he  must  submit  to  the  alternatives 
provided  by  the  statute.  Ooodpaster  v.  VoiHs  et 
al.,  8  Iowa,  384. 

679.  Gommunicatloiui  from  oliekit  to  attoi^ 
ney.  Communications  relating  to  the  subject- 
matter  of  a  suit  made  by  one  of  the  parties 
thereto,  to  a  person  supposed  to  be  an  attorney 
at  law,  and  with  a  view  to  engage  him,  profes- 
sionally, in  said  suit,  when  such  person  was  not 
an  attorney  of  any  court,  but  was  receiving 
business  as  one  and  was  expecting  to  be  and 
was  admitted  to  practice  at  the  next  term  of  the 
district  court,  are  not  privileged.  Sample  v. 
i^Voirr,  10Iowa,a66. 

680.  The  communication  must  have  been 
made  to  an  attorney  or  one  who  at  the  time  was 
acting,  so  to  speak,  as  the  medium  between  the 
client  and  attorney,  as  an  interpreter :  or  for 
the  attorney »  as  a  clerk,  or  the  like.  Ibid. 

681.  Communications  which  came  to  the 
knowledge  of  the  attorney  when  not  standing  in 
that  relation  are  not  protected.  Ibid. 

682.  The  rules  which  exclude  the  testi- 
mony in  relation  to  communications  made  to 
counsel,  have  never  been  extended  further  than 
to  embrace  disclosures  made  to  practicing  attor- 
neys for  obtaining  professional  advice.  Pierson 
V.  Stortz,  Mor.  186. 

683.  Self  oziniination.  The  witness  cannot 
be  required  to  disclose  any  fact  which  consti- 
tutes a  link  in  a  chain  of  evidence  which  would 
subject  him  to  any  penalty,  criminal  charge  or 
punishment.  Printz  v.  Cheeney  4k  Street,  11 
Iowa,  469. 

684.  It  is  for  the  court  and  not  for  a  witness 
to  determine  whether  an  answer  would  crimi- 
nate him  directly  or  indirectly,  by  producing 
direct  evidence  of  his  guilt,  or  by  establishing 
one  of  many  facts,  which  together  may  consti- 
tute a  chain  of  evidence  sufficient  to  warrant  his 
conviction.  The  State  of  Iowa  v.  Duffy,  \^ 
Iowa,  425. 


686.  Officer.  A  peace  oflQcer  cannot  refuse 
to  answer  questions  touching  his  knowledge  of 
the  places  where  liquors  are  being  sold  in  viola- 
tion of  law,  on  the  ground  that  under  section 
578  of  the  Revision  of  1860  (§  1551,  Code  of 
1878),  he  would  criminate  himself.  When  the 
question  involves  only  facts  of  recent  occur- 
rence, the  answer  cannot  criminate  the  witness. 
Hunt  V.  MeCalla,  S/ieriff,  20  Iowa.  20. 

For  evidence  in  criminal  cases,  see  Crimtkal 
Law,  sub-title  Evidence. 

See,  further.  Assignment;  Attachment; 
Bills,  Notes  and  Checks  ;  Fbaud  ;  Husband 
AND  Wife;  Slander  and  Ltbel;  Officer; 
Pleading;  Practice;  Wills. 


EXOXSPnONS  AND  BILLS  OF  EXGXIP- 

TION8. 

I.  Exceptions. 

a.  How  and  toJien  taken. 

b.  Other  matters. 

II.  Bills  of  Exceptions. 

a.  Office  and  nature  of  generally. 

(1)  General  requisites  and  office  oflnU. 

(2)  W/ien  biU  is  necessary  and  what 

iJumld  be  embodied  tlierein, 

b.  How  and  w7ien  signed  and  settled. 

(1)  Generally. 

(2)  By  bystanders. 

c.  Form  and  contents  of. 

(1)  IdenHflcation  of  papers. 

(2)  Certification  of  evidence. 

(3)  Generally. 

III.  Miscellaneous  Matters. 


I.  Exceptions. 

a.  How  and  toJien  taken. 

1,  Must  be  taken  at  time  of  mUng.  Excep- 
tions to  the  rulings  of  the  court  below  upon 
questions  of  law  must  be  taken  at  the  time  such 
rulings  are  made.  Brewington  v.  PcUton  db  Swan, 
1  Iowa,  121 ;  BawUns  v.  Tucker,  8  Ibid.  218 ; 
Cover  v.  DiU,  Ibid.  887;  TaUyy.  Lusk,  4  Ibid. 
469 ;  McKeU  v.  Wright,  Evans  dt  Co.,  Ibid.  504  ; 
W7iitneyY.  Olmstead,  5  Ibid.  878;  Ball  v.  Benise, 
6  Ibid.. 534 ;  The  State  v.  Burge,  7  Ibid.  255 ;  Tlie 
State  V.  Hvssey,  Ibid.  409 ;  Gordon  v.  PiU,  8 
Ibid.  385 ;  Corner  <fc  Co.  v.  Gaston,  10  Ibid.  512 ; 
Davenport  S.  F.  Association  v.  TJie  N.  H.  Fire 
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Ins.  Co.,  16  Ibid.  74;  Specht  v.  Sehwer,  13  Ibid. 
605 ;  Bobison  v.  *  Saunders  db  Co.,  14  Ibid.  639 ; 
The  State  v.  OStrander,  18  Ibid.  435;  Toung  d 
Sargent  v.  Feet,  Ibid.  574 ;  Daniel  ▼.  McDaniel, 
16  Ibid.  589;  Season  y.  Jonason,!^  Ibid.  899; 
Perkins  v.  Whittam,  Ibid.  596 ;  Cain  v.  Story  et 
al.,  15  Ibid.  378 ;  Dudley  v.  Beid  et  al..  Ibid. 
597;  Bromi  ▼.  Webster,  16  Ibid.  589;  Linn 
County  V.  Day,  18  Ibid.  581 ;  Hamline  ▼.  Beek,  13 
Ibid.  602 ;  Thompson  v.  Wilson,  26  Ibid.  120. 

2.  Exceptions  to  the  ruling  of  the  court 
below  oil  a  demurrer  should  be  taken  either  by 
bill,  or  by  causing  the  same  to  be  noted  on  the 
record,  at  the  end  of  the  decision »  or  in  connec- 
tion therewith.  Hev.,  §§  3106,  8108 ;  (g§  2831, 
2S33,  Code  of  1873).  Perkins  ▼.  WhUtam  et  al., 
14  Iowa,  506. 

3.  If  reforee  make  enoneovui  roling^  the 
party  against  whom  it  is  made  should  except, 
and  preserve  the  exception,  in  the  same  manner 
as  if  the  trial  were  before  the  court.  Olvoer  y. 
Toiensend,  16  Ibid.  430. 

4.  An  exception  to  the  admission  of  evi- 
denoe  will  not  be  considered  where  the  ground 
of  objection  is  not  stated.  Rev.,  ^  3107 ;  (g  2832, 
Code  of  18f3).  Carleton  v.  Byington  et  al.,  18 
Iowa,  482,  and  see,  further,  Practice. 

h.  Other  matters. 

6.  Qeneral  exception  to  iastmotionfl.  A 
general  exception  to  several  instructions,  some 
or  any  one  of  which  are  correct,  raises  no  ques- 
tion for  review  by  the  supreme  court.  Bedman 
A  Fear  v.  Malvin  &  Cloud,  23  Iowa,  296 ;  Da/oerir 
poH  Oas  Co.y.  City  of  Davenport,  13  Ibid.  229 ; 
Veholfy.  Van  HouiDenlengen, 21  Ibid.  429;  Arm- 
strong V.  Pierson,  15  Iowa,  476  ;  Lyons  r.  Thomp- 
son,  16  Ibid.  62;  Sheppard  v.  Brenton,  20  Ibid. 
41 ;  Spray  v.  Scott,  Ibid.  473 ;  Brown  v.  Jefferson 
Co.,  16  Ibid.  339 ;  Carpenter  v.  Parker,  23  Ibid. 
460. 

6.  But  when  instructions  are  asked  and 
refused  and  such  refusal  is  noted  in  the  margin 
of  each  instruction,  a  general  exception  pre- 
sents a  question  for  review  upon  each  instruction 
BO  refused.  The  Davenport  Gas  Light  and  Coke 
Company  v.  The  City  of  Davenport,  13  Iowa,  229. 

7.  And  under  the  Code  of  1851,  a  general  ex- 
ception to  the  charge  of  the  court  to  a  jury 
entitled  the  party  excepting  to  present  to  the 
appellate  court,  for  review,  any  errontious  posi- 
tion in  any  portion  of  the  charge.  WiUielmi  v. 
Leonard  et  al.,  18  Iowa,  380. 


II.  Bills  of  Excbftions. 

a.  Office  and  naiure  of  generally. 

(1)  General  requisites  and  office  of  hill. 

8.  When  a  part  of  the  record.  A  bill  of  ex- 
ceptions is  part  of  the  record  from  the  time  it 
is  taken.    Bennett  db  Co.  y.  Davis,  Mor.  361. 

9.  What  it  should  show.  A  bill  of  excep- 
tions should  show  affirmatively  that  the  court 
below  has  committed  an  error.  Ibid, 

10. A  statement  in  a  bill  of  exceptions 

that  a  certain  order  is  made  part  of  the  bill 
does  not  make  it  so.  Ibid. 

11.  Office  of  the  bilL  A  bill  of  exceptions 
makes  that  a  part  of  the  record,  which  without 
it  would  not  be.  If  the  error  appears  with- 
out it,  a  bill  of  exceptions  Is  not  necessary. 
Bedman  v.  WilUamson  et  al.,  2  Iowa,  488. 

12. The  question  as  to  the  correctness  of 

the  decision  of  the  district  court  must  first  be 
raised  in  that  court  by  bill  of  exceptions  before 
it  can  be  passed  upon  by  the  appellate  court. 
The  Western  Stage  Company  ▼.  Walker,  2  Iowa, 
504. 

13.  BUI  may  embrace  several  rulings.  A 
oill  of  exceptions  which  embraces  all  the  rulings 
and  decisions  of  the  court  on  the  trial  com- 
plained of,  and  shows  that  the  exceptions  were 
taken  in  fact  at  the  proper  time,  is  unobjection- 
able. It  is  not  necessary  that  each  ruling  com- 
plained of  should  be  the  subject  of  a  separate 
bill  of  exceptions.  Anderson  v.  Ames  dt  Co.,  6 
Iowa,  486. 

14.  Entry  in  calendar.  The  entry  of  the 
judg^  of  the  court  in  his  private  calendar  that 
the  ruling  was  made  and  exceptions  were  taken 
thereto,  is  not  a  bill  of  exceptions  within  con- 
templation of  law ;  it  is  merely  a  memorandum 
for  the  convenience  of  the  court  in  settling  a 
bill  of  exceptions.  Courtney  ▼.  Carr,  11  Iowa. 
295. 

16.  Imperfect  record.,  and  bilL  When  it  ap- 
peared from  the  transcript  of  a  case  that  vari- 
ous instructions  Were  given  to  the  jury,  but  at 
whose  instance  was  not  shown,  and  the  instruc- 
tions were  not  signed  by  any  judge,  nor  were 
any  exceptions  taken,  and  where  was  found 
among  the  papers  in  the  case,  a  loose  paper, 
purporting  to  be  a  bill  of  exceptions  as  to  one 
instruction;  but  the  paper  was  not  dated  or 
marked,  filed  nor  certified  to  be  a  paper  in  the 
cause.  Held,  1.  That  the  appellate  court  would 
not  examine  instructions  appearing  in  the  tran- 
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script,  for  the  reason  that  no  exceptions  were 
taken  at  the  time  of  giving  the  same  ;  2.  That 
the  paper  called  a  bill  of  exceptions  could  not 
be  treated  as  a  part  of  the  record,  and  that  this 
court  will  not  act  upon  a  paper  so  destitute 
of  every  mark  of  identity.  Lewis  v.  Detinch, 
3  Iowa.  216. 

16.  Gonfdsed  and  indefinite  bilL  The  supreme 
court  will  not  reverse  the  ruling  of  the  court 
below  where  it  is  stated  in  a  confused  and  in- 
definite manner  in  the  bill  of  exceptions. 
Hunt  d  Co.  V.  Daniels  dh  Co.,  15  Iowa,  146 ; 
SliepJierd  v.  Brenton,  Ibid.  84 ;  Bell  v.  Rowland, 
9  Ibid.  281. 

17.  Where  a  bill  of  exceptions  came  up, 
without  date,  was  detached  from  and  not  re- 
ferred to  in  the  transcript  of  the  record,  it  was  not 
regarded.  Platner  v.  Mefford  et  cU.,  1  G.  Gr.  476. 

18.  A  bill^  of  exception,  which  does  not 
state  the  questions  x>afised  upon  by  the  court 
below  in  a  definite  manner,  raises  no  question 
for  the  appellate  court.  Cousins  v.  Westcott,  15 
Iowa,  258. 

(2)  TfA«#  bUl  is  necessary,  and  what  must  he 

embodied  therein. 

19.  Evidenoe  and  instraotions.  The  supreme 
court  will  not  consider  instructions  or  excep- 
tions to  evidence  which  are  not  by  bill  or  other- 
wise made  a  part  -ot  the  record.  WJieeier  v. 
Smith,  13  Iowa,  664,  and  cases  in  section  66, 
post. 

20.  Instructions  of  a  court  to  the  jury  are  not 
made  by  law  a  part  of  the  record,  and  unless 
they  are  so  made  by  an  order  of  the  court,  they 
will  not  be  considered  when  certified  to  the 
supreme  court  by  the  clerk  alone.  Pierce  Bros. 
4b  Flanders  v.  8.  E.  Locke  iSiCo.,l\  Iowa,  454 ; 
Pa/rk&r  v.  Pierce,  4  G.  Gr.  452. 

21.  What  constitntes  the  record.  Any  decis- 
ion of  the  court  made  preliminary  to  a  final  judg- 
ment is  per  se  a  part  of  the  record,  but  all  other 
proceedings,  such  as  motions,  exceptions,  testi- 
mony and  the  like,  are  no  part  of  the  record 
unless  made  so  by  order  of  the  court,  by  agree- 
ment of  the  parties,  by  demurrer  to  the  evidence, 
by  special  verdict,  or  by  bill  of  exceptions. 
Ilarriman  v.  The  State,  2  G.  Gr.  270. 

22.  A  paper  cannot  be  made  a  part  of  the 
record  in  a  cause  merely  by  the  certificate  of 
the  clerk.  When  not  made  a  part  of  the  record 
by  statute,  it  should  be  embodied  in  a  bill  of 


exceptions  and  certified  by  the  court.  Tlie  State 
of  Iowa  ex  rel.  Alderson  v.  Jones,  County  Judge, 
et  al.,  11  Iowa,  11. 

23. under  former  practice.    A  motion 

supported  by  affidavit  is  no  part  of  the  record 
unless  made  so  by  a  bill  of  exceptions.  Ahhee 
V.  Higgins,  2  G.  Gr.  585 ;  Cook  v.  Steuben  County 
Bank,  1  Ibid.  447.  (This  was  under  the  former 
practice  as  was  also  Harriman  v.  Tfie  State, % 
G.  Gr.  270  ;  and  Childs  dt  Co.  v.  Risk,  Mor.  439.) 

24.  under  the  Gode  of  1861,  motions  to 

dissolve  attachments  became  part  of  the  record 
and  a  party  might  assign  error  on  the  order 
made  in  overruling  or  sustaining  the  same  with- 
out incorporating  the  motion  into  a  bill  of 
exceptions.    Ellsworth  v.  Moore,  5  Iowa,  486. 

26. Motions,  notices,  and  the  rulings  of 

the  court  in  a  case  were  to  be  deemed  parts  of 
the  record  under  the  Code  of  1851,  without  a 
bill  of  exceptions.  Lemonds  v.  French,  4  G.  Gr. 
128 ;  Mays  v.  Deader^  1  Iowa,  216. 

26.  Bill  not  naoesaary  when  rulings  and 
exceptions  appear  of  record.  When  the  rul- 
ings of  the  court  and  the  exceptions  thereto 
appear  on  the  record,  a  bill  of  exceptions  is 
unnecessary.  Lemonds  v.  French,  4  G.  Gr. 
123. 

27.  To  show  the  applicability  of  an  instruc- 
tion which  has  been  refused,  the  appellant 
should  have  made  of  record,  in  a  proper  manner, 
the  testimony  on  which  he  relies  to  show  ix.% 
applicability.  Cutter  v.  Fanning,  2  Iowa,  580 ; 
Potter,  White,  Nxite  and  Bailey  v.  W.  H.  and  R. 
Wooster  et  al.,  10  Ibid.  334  ;  Wilcox  v.  McCune, 
21  Ibid.  294 ;  Boxjoer  db  Co.  v.  Stuart,  30  Ibid.  579 ; 
77w  State  v.  Johnson,  19  Ibid.  231 ;  Shephard  v. 
Brenton,  20  Ibid.  41 ;  T/te  State  v.  Hamilton,  32 
Ibid.  272. 

28.  The  correctness  of  instructions,  in  most 
if  not  all  cases,  depends  upon  the  facts  or  cir- 
cumstances developed  upon  the  trial,  and  where 
their  applicability  or  irrelevancy  is  not  shown 
by  a  bill  of  exceptions  eml)odying  sufficient  of 
the  testimony,  the  appellate  court  cannot  deter- 
mine upon  their  correctness,  nor  determine 
whether  the  court  erred  in  granting  a  new  trial 
on  the  ground  that  they  were  erroneous.  Farr 
V.  Fuller,  8  Iowa,  347. 

29.  When  the  evidence  is  not  embraced  in 
the  record,  the  judgment  below  will  not  be  re- 
versed because  instructions,  which  might  have 
been  proper  under  a  certain  state  of  evidence, 


EXCEFnONS  AND  BILLS  OF  EXCEPTIONS. 


497 


How  and  when  Signed  and  Settled  —  Qeuerally. 


were  refused  by  the  court.  Shephard  v.  Brenton, 
20  Iowa,  41. 

30.  Finding  of  facts :  oertificate  of  the  court 
Where  the  cause  was  tried  by  the  court  without 
a  jury,  and  the  finding  of  the  court  la  in  writing 
and  all  the  testimony  is  set  out  in  the  record, 
the  appellate  court  may  review  the  finding  of 
the  court  below  in  like  manner,  as  it  may  re- 
examine the  verdict  of  a  jury,  on  a  motion  to 
set  aside  the  verdict  on  the  ground  that  it  is  not 
supported  by  the  evidence.  Bnell  v.  KimmeU, 
8  Iowa,  281. 

31. Where  a  cause  is  tried  by  a  court  with- 
out a  jury,  the  finding  of  the  court  being  re- 
duced to  writing  and  all  the  testimony,  with 
the  exceptions  of  the  complainant  are  set  out  in 
the  record,  all  being  signed  by  the  judge  before 
whom  the  cause  was  tried,  the  paper  is  to  be 
treated  as  a  bill  of  exceptions.  SneU  v.  Kimmell, 
8  Iowa,  281 ;  CurU  v.  SeoUs  dt  Turner y  1  Ibid. 
471. 

h.  Haw  and  when  signed  and  settled. 
(1)  Oenerally. 

32.  Effect  of  omiflsion  to  file  with  clerk. 
Where  by  agreement  twenty  days  are  granted 
a  party  to  prepare  a  bill  of  exceptions,  and 
within  that  time  he  presents  the  bill  to  the 
judge  for  his  signature,  though  it  was  not  filed 
with  the  clerk  till  five  days  after,  it  was  ?ield  to 
be  sufficient,  and  that  filing  the  bill  with  the 
clerk  was  not  a  necessary  part  of  its  preparation. 
Humphry  v.  Surge,  1  G.  Gr.  223. 

33.  Signature.  Where  bills  of  exception  in 
a  cause  were  signed,  '•  Seevers,  Judge,"  and 
"  W.  H.  Seevers,  Judge,"  and  a  motion  was  made 
to  strike  the  exceptions  from  the  record  for  the 
reason  that  they  were  not  properly  signed. 
Held,  that  the  exceptions  were  sufficiently 
signed  by  the  judge.  Mays  v.  Deaver,  1  Iowa, 
216. 

34.  Date  of  filing.  A  bill  of  exceptions  filed 
after  the  writ  of  error  will  not  be  rejected  if  it 
was  regularly  taken,  and  there  is  nothing  to  show 
that  it  was  taken  and  signed  subsequent  to  the 
date  of  the  suit.  Bennett  <fe  Go.  v.  Davis^  Mor. 
864. 

36.  The  supreme  court  will  consider  a  bill  of 
exceptions  which  was  taken  at  the  proper  time, 
and  ordered  by  the  court  to  be  made  a  part  of 
the  record  without  regard  to  the  time  the  bill 
was  filed  by  the  clerk.  Jon^es  v.  Hockman,  12 
Iowa,  101. 
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36.  When  taJken  and  signed.  The  Code  of 
1851  primarily  contemplated  that  bills  of  ex- 
ception shall  be  taken  and  reduced  to  writing 
before  the  verdict  is  rendered.  In  the  absence 
of  express  agreement  or  consent,  the  district 
court  possesses  no  power  to  sign  bills  of  ex-' 
ception  after  the  final  adjournment  of  the  court* 
Claggett  v.  Ghray,  1  Iowa,  19. 

« 

37.  The  time  allowed,  under  section  1806  of 
the  Code  of  1851,  in  which  to  reduce  bills  of  ex- 
ception to  form  should  not  extend  beyond  the 
final  adjournment  of  the  court.  Ibid. 

38.  Bills  of  exceptions  should  be  signed  at  the 
term  at  which  the  cause  in  which  they  are  taken 
is  tried  unless  postponed  by  consent  of  parties, 
but  where  several  exceptions  were  taken  during 
the  progress  of  a  trial,  and  a  motion  was  made 
for  a  new  trial,  which  motion,  on  account  of  a 
press  of  business,  was  continued,  to  the  follow- 
ing term  at  which  it  was  overruled,  and  a  bill 
containing  all  the  exceptions  taken  by  the  ap- 
pellant at  the  trial  was  signed,  it  was  lield,  that 
such  consent  will  be  presumed,  even  -though  it 
does  not  appear  upon  the  face  of  the  record. 
Courtney  v.  Carr,  11  Iowa,  295. 

39.  Extension  of  time.  Where  the  time  for 
settling  a  bill  of  exceptions  is  extended  for  a 
definite  period  beyond  the  term,  it  must  be  set- 
tled within  the  time  fixed,  or  show  that  the 
party  excepting  made  proper  effort  to  have  it 
done.    St.  John  v.  Wallace,  25  Iowa,  21. 

40.  Presumption  as  to  when  bill  was  taken 
and  settled.  When  a  bill  of  exceptions  is  silent 
as  to  when  it  was  settled,  the  supreme  court 
will  presume  that  it  was  taken  in  term-time 
regularly,  or  so  settled  by  agreement,  without 
any  reference  to  the  time  of  filing.  GUiggett  v. 
Gray,  1  Iowa,  19. 

41.  When  su  ch  consent  appears,  either  by  the 
bill  or  agreement,  or  is  not  denied  in  this  court  by 
the  appellee,  the  bill  will  be  regarded  as  reduced 
to  form  and  made  part  of  the  record  within  the 
time  contemplated  by  law.  Ibid. 

42.  When  it  appears  to  have  been  taken  in 
vacation,  and  consent  is  not  shown  in  one  of  the 
methods  indicated,  and  objection  is  made  in  this 
court,  the  bill  will  be  stricken  from  the  record. 
Bnd. 

43.  No  agreement  or  consent  to  settle  bill 
of  exception  in  vacation  will  be  recognized 
when  a  controversy  arises,  unless  the  same  is  in 
writing.  Ibid. 
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44.  Affidavits  cannot  be  received  in  the 
supreme  court  to  show  consent  or  agreement 
that  biUs  of  exception  may  be  settled  and  signed 
in  vacation ;  nor  can  they  be  admitted  to  explain 
or  contradict  the  record.  Ibid. 

46.  When  a  bill  of  exceptions  is  silent  as  to 

when  it  was  settled,  the  supreme  court  will  pre- 
sume that  it  was  taken  in  term  regularly,  or  so 
settled  by  agreement  without  any  reference  to 
the  time  of  filing.    Mays  v.  Dea/oer,  1  Iowa,  216. 

46.  Refusal  of  Judge  to  grant  time  for  prepa- 
ration. Where  it  appeared,  from  affidavits  in 
a  cause,  that  the  cause  was  tried  in  the  court 
below  on  the  last  day  of  the  term  ;  that  while 
the  jury  were  in  their  room,  deliberating  on 
their  verdict,  the  court  sent  them  oral  instruc- 
tions by  the  bailiff;  that  after  the  jury  returned 
a  verdict  for  the  plaintiff,  the  defendant  moved 
the  court  to  set  aside  the  verdict  and  grant  a 
new  trial ;  and  that  while  his  counsel  was  argu- 
ing this  motion,  the  judge  adjourned  the  couri 
sine  dUy  refusing  either  to  sustain  or  overrule 
the  motion,  and  refusing  to  grant  the  counsel 
time  to  prepare  a  bill  of  exceptions,  the  judg- 
ment of  the  district  court  was  reversed  and  a 
new  trial  granted.  Campbell  dh  Bros.  v.  Apres, 
4  Iowa,  358. 

47.  When,  on  the  trial  of  a  cause,  the  plaintiff 
offered  evidence,  which  was  objected  to  by  the 
defendant  and  the  objection  overruled,  and 
thereupon  the  defendant  asked  time  to  reduce 
the  evidence  and  the  objection  thereto,  with  the 
ruling  of  the  court  to  writing,  which  was  refused 
by  the  court,  and  where  it  did  not  appear  that 
the  defendant  had  been  injured  by  the  ruling  of 
the  court,  nor  that  the  court  had  abused  its  dis- 
cretion in  such  case,  field,  that  there  was  no 
error  in  the  proceeding.  Hanan  v.  Hale  et  ux., 
7  Iowa,  153. 

48.  The  court  may  on  the  trial  of  a  cause  re- 
fuse to  stop  the  trial  to  enable  a  party  to  prepare 
a  bill  of  exceptions  if  a  reasonable  time  for  that 
purpose  is  given  after  the  conclusion  of  the 
hearing.    Anson  v.  Dvoight,  18  Iowa,  241. 

(2)  By  bystanders. 

49.  By  bystanders.  A  bill  of  exceptions 
signed  by  bystanders  at  the  trial  must  state  af- 
firmatively the  points  reserved  and  not  what 
they  understood  to  be  the  judge's  charge ;  and 
it  must  be  drawn  up  and  signed  at  the  time. 
Clark  V.  Paivifi,  Mor.  371. 


60.  Refusal  to  sign  must  be  shown.  A  bill  of 
exceptions  signed  by  bystanders  will  be  stricken 
from  the  record  if  it  is  not  shown  that  the  court 
refused  to  sign  it.    Edgar  v.  Caldwell,  Mor.  434. 

61. the  refusal  of  the  Judge  to  sign  a 

bill  of  exceptions  may  be  shown  by  the  certifi- 
cate of  attorneys  of  the  court.  It  is  not  neces- 
sary, in  order  to  justify  a  bill  signed  by  bystand- 
ers, that  the  judge  should  certify  to  his  refusal 
tp  sign  the  exceptions.  Craig  v.  Andretos,  7 
Iowa,  17. 

62.  Attorneys  of  parties  not  competent  to 
sign.  Cliapter  148  of  Laws  of  1855  does  not 
authorize  the  signing  of  bills  of  exceptions  by 
the  attorneys  of  parties  taking  the  same.  Simon 
WeigeU,  10  Iowa,  505 ;  St.  John  v.  Wallace,  25 
Ibid.  21. 

63.  But  a  bill  of  exceptions,  refused  by  the 
court  and  signed  by  two  or  more  attorneys  or 
officers  of  the  court  not  Interested  in  the  cause 
wherein  the  same  is  taken,  may  be  admitted  of 
record  under  the  provisions  of  that  chapter. 
Simon  v.  Weigell,  supra. 

64.  Must  be  settled  during  term.  When,  by 
agreement  of  parties,  the  time  for  settling  a  bill 
of  exceptions  is  extended  beyond  the  term,  it  is 
not  competent  to  settle  the  same  by  the  certificate 
of  bystanders  where  the  judge  refuses  to  sign 
the  bill  as  drawn  by  the  party  excepting.  Sec- 
tion 3110  of  the  Revision  of  1860  contemplates 
that  this  method  of  settling  the  exceptions  shall 
only  obtain  during  the  term.  St.  John  v.  Wallace, 
25  Iowa,  21. 

c.  Form  and  contents  of. 

(1)  Identification  of  papers. 

66.  Gertainty  of  references.  To  refer  in  a  bill 
of  exceptions  to  a  motion  or  instruction, "  marked 
'A,'  here  insert,  it"  is  not  sufficiently  certain 
for  the  ends  of  justice.  Harmon  v.  Chandler,  8 
Iowa,  150. 

66.  In  order  to  bring  before  the  appellate 
court  as  part  of  the  record  any  paper  used  in  the 
proceedings  of  the  district  court  not  made  part 
of  the  record  by  statute,  it  must  be  embodied 
in  a  bill  of  exceptions,  or  so  plainly  identified 
that  there  can  possibly  be  no  mistake  ks  to 
what  is  referred  to.  To  refer  to  a  motion  or  in- 
struction as  "  marked  A,  here  insert  it"  is  not 
sufficiently  certain,  and  the  practice  of  thus 
identifying  papers  is  condemned.  Ibid. 

67.  Where  a  bill  of  exceptions  refers  to  a 
paper  as  "  the  mortgage  on  file,"  and  it  appeared 
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that  the  suit  was  brought  upon  a  mortgage,  a 
copy  of  which  was  attached  to  the  petition, 
held,  that  the  mortgage  was  sufficiently  identi- 
fied by  the  bill  of  exceptions.  Sands  v.  Wood^ 
1  Iowa,  268. 

68.  Recitals.  Where  a  bill  of  exceptions 
did  not  show  what  instructions  were  asked, 
nor  that  any  exception  was  taken  to  the  giving 
or  refusing  of  any  instructions  by  the  court, 
but  stated  that  **  exceptions  were  taken  to  the 
rulings  of  the  court  and  to  its  refusal  of  in- 
structions to  the  jury  appearing  in  the  motion 
for  a  new  trial,  held,  that  the  appellate  court 
could  not  go  to  the  motion  for  a  new  trial  to 
find  what  ought  to  have  been  embodied  in  a  bill 
of  exceptions.  Harmon  v.  Chandler,  3  Iowa, 
150. 

69.  Where  a  bill  of  exceptions  was  taken  to 
the  overruling  of  a  motion  for  a  new  trial,  which 
motion  was  embodied  in  the  bill  and  alleged 
that  certain  instructions  were  given  by  the  court, 
but  it  did  not  appear  from  the  record  outside  of 
the  motion  that  any  such  instructions  were  given, 
hdd,  that  the  only  effect  of  the  bill  of  excep- 
tions was  to  show  that  the  motion  was  filed  and 
overruled,  and  not  that  the  facts  alleged  in  the 
motion  existed,  or  that  any  such  instructions 
were  given.  Herring  v.  Tlie  State  of  Iowa,  1 
Iowa,  205. 

60.  Identification.  Where  the  record  of  a 
cause  contained  a  paper  purporting  to  be  in- 
structions asked  by  counsel  which  was  entitled 
as  of  the  cause,  but  which  made  no  reference  as 
to  any  county,  court  or  term,  and  was  neither 
signed  by  any  one  or  referred  to  by  any  bill  of 
exceptions,  the  paper  was  rejected  in  the 
supreme  court.  McCrary  v.  GrandaU,  1  Iowa, 
117. 

61.  To  make  the  instructions  of  the  court  a 
part  of  the  record,  they  must  be  embodied  in  a 
bill  of  exceptions ;  otherwise  they  will  not  be 
so  regarded,  though  they  may  be  in  writing  and 
copied  into  the  transcript  by  the  clerk.  Ewing 
V.  Scott  etal.,2  Iowa,  447. 

62.  Where  instructions  are  given  or  refused, 
to  which  a  party  excepts,  the  instructions  to  be 
reviewed  in  this  court  must  be  embraced  in  a 
bill  of  exceptions  or  at  least  attached  to  it  so  as 
to  make  their  identity  certain,  and  where  they 
are  not  thus  embodied  or  attached,  they  will  be 
stricken  from  the  transcript  of  the  record.  | 
Clausen  v.  La  Franz,  1  Iowa,  226.  i 


63.  Where  instructions  of  the  court  to  the 
jury  arb  made  the  subject  of  a  bill  of  excep- 
tions they  should  either  be  incorporated  in  the 
body  of  the  bill  or  referred  to  in  such  manner 
as  to  leave  no  room  to  doubt  their  identity  and 
genuineness.    Mumma  v.  McKee,  10  Iowa,  107. 

64.  Instructions  given  or  refused  which  are 
not  embodied  in  a  bill  of  exceptions,  but  are 
referred  to  therein,  as  exhibits  appended  thereto, 
will  not  be  considered  by  the  supreme  court  as 
properly^  a  part  of  the  record.  Fletcher  et  ux. 
V.  Burroughs  et  ux.,  10  Iowa,  557. 

66.  Instructions  given  and  refused  were  at- 
tached to  a  bill  of  exceptions,  and  referred  to 
as  exhibits  A  and  B.  Held,  that  they  were  not 
part  of  the  record  in  such  a  manner  as  to  entitle 
them  to  the  consideration  of  the  supreme  court. 
Following  Harmon  v.  Chandler,  3  Iowa,  150; 
Letois  V.  Detrich,  Ibid.  216,  and  Bryan  v.  Th^ 
State  of  Iowa,  4  Ibid.  349;  FletcJier  et  ux.  v. 
Burrouglis  et  ux.,  10  Ibid.  557 ;  TJie  State  of  Iowa 
V.  LeU,  11  Ibid.  416. 

66.  Instructions  which  are  not  embodied  in  a 
bill  of  exceptions  nor  identified  thereby,  and 
which  are  not  marked  "excepted  to  "  on  the  mar- 
gin, will  not  be  regarded  by  the  supreme  court ; 
aliter,  if  the  rulings  of  the  court  upon  the  in- 
structions thereto  were  noted  on  the  margin. 
PhUlips  V.  Starr  d  Co.,  26  Iowa,  349. 

67.  Certificate  of  clerk.  Nor  will  the  state- 
ment of  the  clerk  of  the  district  court  con- 
tained in  the  transcript,  as  to  the  modification 
of  certain  instructions,  be  regarded  as  sufficient 
by  tVe  supreme  court.  Ibid,  * 

68.  Practice.  A  bill  of  exceptions  recited 
that  plaintiff  introduced  a  witness  and  proved 
certain  facts,  setting  the  same  out  and  that 
the  court  "  charged  as  on  file,"  to  ^hich  plain- 
tiff objected  and  asked  the  court  to  instruct  as 
**  in  paper  on  file  "  "  which  the  court  refused  and 
plaintiff  excepts,"  was  insufficient.  Freher  v. 
Oeeseka,  5  Iowa,  472.  Following  Herring  v.  T?is 
State  of  Iowa,  1  Ibid.  205 ;  Ewing  v.  Scott  et  al., 
2  Ibid.  447. 

69.  Where  several  bills  of  exception,  referred, 
by  letters  A,  B  and  C,  etc.,  to  motions,  demurrers 
and  pleadings,  and  the'  papers  in  the  record  re- 
ferred to  were  marked  L,  M,  N,  etc.,  and  there 
were  no  papers  in  the  record  corresponding  with 
the  letters  named  in  the  bills  of  exception ;  7ield, 
that  the  appellate  court  would  be  justified  in 
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disregarding  tlie  papers  not  correctly  referred  to 
in  the  bills  of  exception.  Bryan  t.  The  State  of 
Iowa,  4  Iowa,  349. 

70.  Affidavita:  rsfarenoe  fa  A  bill  of  excep- 
tions stated  that  *'  thereapon  the  plaintiff  filed 
his  certain  motion,  with  affidavits  attached,  to 
set  aside  said  verdict,  which  was  considered  and 
overruled."  Held,  that  the  reference  to  the  affi- 
davits was  not  unmistakable,  and  was  not  suffi- 
cient to  make  them  a  part  of  the  record.  Moffit 
V.  Sogers,  15  Iowa,  458. 

71.  Finding  of  facts.  A  paper  in  the  record, 
purporting  to  be  a  finding  of  facts  by  the  court,, 
but  which  is  not  otherwise  filed  or  entered  of 
record,  will  not  be  considered  by  the  supreme 
court.  Monerv.  Hull, sheriff,  et  al.,  15  Iowa,  603. 

72.  Pieaumptions.  When,  in  an  action  on 
foreign  judgments,  the  bill  of  exceptions  showed 
that  transcripts  "  sued  on  "  were  offered  in  evi- 
dence, but  did  not  identify  them  in  a  more  par- 
ticular manner ;  held,  that  the  supreme  court 
will  not  presume  that  those  attached  to  the 
petition  were  the  ones  offered.  Smith  v.  Taylor, 
11  Iowa,  214. 

73.  When  a  bill  of  exceptions  refers  to  papers 
not  set  out  in  the  record  of  the  case  from  the 
district  court,  they  cannot  be  considered.  The 
supreme  court  cannot  go  out  of  the  record,  and 
will  not  notice  papers  to  which  only  reference  is 
made.    Burkadink  v.  Baker,  Mor.  442. 

74.  In  order  to  determine  that  a  case  was 
improperly  stricken  from  the  docket  in  the  court 
below,  the  facts  upon  which  the  action  was 
founded,  as  well  as  the  reason  of  the  court  for 


(2)  Certification  of  evidence. 

77.  Bvidflooemnstbeoertifiadinbin.  When 

a  question  is  presented,  turning  upon  the  suffi- 
ciency or  admissibility  of  evidence,  or  any  other 
question  in  the  consideration  of  which  it  beoonies 
necessary  to  consider  the  testimony  given  in  the 
court  below,  it  should  be  embodied  in  a  bill  of 
exceptions.  Becd  v.  Stone,  22  Iowa,  447 ;  Potter 
et  id.  V.  Wootter  et  al.,  10  Ibid.  384  ;  Jordan  ^ 
MUUr  V.  Quick,  11  Ibid.  9 ;  Van  Orman  v.  Spaf- 
ford,  Clarke  <fc  Co.,  16  Ibid.  186 ;  Emeriek  v.  Sloan, 
18  Ibid.  139 ;  WiUey  v.  HaU,  8  Ibid.  62,  and  § 
27,  ante. 

78.  Oertifioation  of  the  evidence  by  the 
derk  is  inanffioient.  The  supreme  court  will  not 
consider  a  certificate  by  a  clerk  showing  the 
evidence  received  in  the  trial  of  an  action  at 
law.  It  must  be  embodied  in  a  bill  of  excep- 
tions, duly  signed  by  the  court.  Jordan  <t  Miller 
V.  Quick,  11  Iowa,  9  ;  The  State  of  Iowa  v.  Strong, 
6  Ibid.  72  ;  Potter  et  al.  v.  Wooster  et  al.,  10  Ibid. 
334. 

79.  It  is  no  part  of  the  duty  of  the  clerk  of 
the  district  court  to  certify  or  set  out  the  evi- 
dence offered  in  a  cause,  and. the  appellate  court 
cannot  act  upon  a  statement  thus  made  by  him. 
Garber  v.  Morrison  db  White,  5  Iowa,  476. 

80.  The  same  rule  applies  to  a  motion  or  paper 
used  in  the  trial  below  and  not  by  law  a  part  of 
the  record.  The  State  ex  rel.  v.  Jones,  10  Iowa,  206. 

81.  Embodiment  in  motion  for  new  trial  not 
sofficient.  The  supreme  court  will  not  reverse 
a  judgment  of  the  court  below  upon  the  ground 
that  the  verdict  was  against  the  evidence,  when 


sustaining  it,  in  order  to  become  a  part  of  the  ■  the  only  record  of  the  evidence  received  in  the 

record,  should  be  made  so  by  bill  of  exceptions. .  eourt  below  is  contained  in  appellant's  motion 

O'Sullican  v.  Brown,  Mor.  494  \  for  a  new  trial.    The  State  of  Iowa  v.  Crawford, 

76.  In  order  to  bring  papeniued  on  the  trial ;  11  Iowa,  143;  Pharo  v.  Johnson,  15  Ibid.  560; 


below  before  the  supreme  court  as  a  part  of  the 
record,  they  should  be  incorporated  into  the  bill 
of  exceptions,  or  plainly  identified  thereby.  Reed    evidence.    The  supreme  court  will  not  disturb 


Wheeler  v.  Smith,  13  Ibid.  564. 
82.  Bill  moat  purport  to  embody  all  of  the 


V.  Hubbard,  1  G.  Gr.  153. 

76.  Documentary  evidence.     When    excep- 
tions are  taken  in  relation  to  any  instrument  in 


the  action  of  the  district  court  in  overruling  a 
motion  for  a  new  trial  based  upon  insufficiency 
of  evidence,  unless  the  bill  of  exceptions  pur- 


writing,  with  a  view  of  bringing  the  mattor  be-  j  port  to  embody  all  the  evidence.    Lea  v.  Roads, 
fore  the  supreme  court,  it  should  be  incorporated  j  22  Iowa,  408  ;  Napier  v.  Wiseman,  8  G.  Gr.  246 ; 


into  the  bill  of  exceptions;  but  if  this  is  not 
done,  the  instrument  should  be  so  particularly 
described  and  referred  to  in  the  bill  as  to  render 


Stockton  V.  The  City  of  Burlington,  4  Ibid.  84; 
Brobst  V.  Thompson,  Ibid.  135  ;  Rowan  v.  Lamb, 
Ibid.  468  ;  Curts  v.  Scoles  d:  Turner,  1  Iowa,  471 ; 


its  identity  conclusive.  Humphry  v.  Barge,  1 G.    State  v.  Lyon,  10  Ibid.  340 ;  State  v.  Hockenberry 


Gr.  223. 
See,  titles,  Instruction  ;  Practice  ;  post. 


dt  Brandt, 11  Ibid.  269;  Parsons  v.  Chapman  et 
al..  Ibid.  294 ;  StaU  v.  PUts,  Ibid.  343 ;  Cochran 
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V.  Miller,  18  Ibid.  128 ;  Kienne  v.  Anderson,  Ibid. 
565 ;  Morton  d;  Co.  v.  Chase  dt  King,  Ibid.  597 ; 
Wadstcort/i  v.  Harrison,  14  Ibid.  272 ;  Barker  v. 
Brown,  15  Ibid.  70 ;  Lyons  v.  TJiompson,  16  Ibid. 
62 ;  Latluim  v.  Brown,  Ibid.  118 ;  McCool  v.  The 
G.  d  a  W.  B.  B.  Co,,  17  Ibid.  461 ;  Darrance  v. 
Preston,  18  Ibid.  396 ;  Beal  v.  8tone,22  Ibid.  447. 

83.  A  statement  that  it  contains  the  **  sub- 
stance "  of  the  testimony  or " substantially  "all 
the  evidence  is  not  sufficient.  The  State  v. 
Lyon,  10  Iowa,  840 ;  The  State  v.  Ilockenberry 
A  Brandt,  11  Ibid.  269;  Burlington  Gas-light 
Co.  V.  Green,  Thomas  cfc  Co.,  21  Ibid.  335  ;  Lea  v. 
Boads^  22  Ibid.  408;  McKemie  v.  Killer,  27 
Ibid.  254 ;  Jemmison  et  al.  v.  Gray  et  al.,  29 
Ibid.  537. 

84.  Must  affirmatively  appear.  The  supreme 
court  will  not  disturb  the  ruling  of  the  court 
below  which  rests  upon  the  evidence,  when  it 
does  not  affirmatively  appear  that  all  of  the  evi- 
dence is  in  the  record.  Sovodon  db  Co.  v.  Craig, 
21  Iowa,  580. 

85.  Wliere  a  bill  of  exceptions  dcscrilx^s  in 
detail  the  exhibits  and  title  papers  introduced, 
and  states  "  being  all  the  evidence  offered  by 
the  plaintiff  to  sustain  the  issue  on  his  part,"  it 
must  be  concluded  that  no  other  evidence  was 
offered  in  behalf  of  plaintiff.  Bovxin  et  al.  v. 
Lamb,  4  G.  Gr.  468. 

86.  A  record  purporting  to  set  out  the  evi- 
dence heard  in  a  cause  on  the  trial  below,  but 
which  is  detached  from  the  transcript,  and  is  not 
certified  as  either  a  part  or  all  of  the  evidence, 
will  not  be  considered  by  the  supreme  court. 
VandaU  v.  VandaU  et  al.,  18  Iowa,  247. 

87.  Reference  to  evidence.  A  bill  of  excep- 
tions stated  that"  thereupon  plaintiff  filed  his  cer- 
tain motion,  with  affidavits  attached,  to  set  aside 
said  verdict,  which  was  considered  and  over- 
ruled," it  was  A^  that  the  reference  to  the  affida- 
vits was  not  sufficient  to  make  them  a  part  of 
the  record.    Mofflt  v.  Bogers,  15  Iowa,  453. 

88.  The  supreme  court  will  not  consider 
an  assignment  of  error  based  upon  an  alleged 
refusal  of  the  court  below  to  receive  a  depo- 
sition in  evidence,  when  the  only  mention  of 
the  deposition  in  the  record  is  in  the  motion 
for  a  new  trial.  Pharo  et  al.  v.  Johnson,  15 
Iowa,  560.  (Citing  White  v.  Twcker,^\\AA.  100 ; 
SheUenberger  v.  Ward,  8  Ibid.  425 ;  Wlieeler  v. 
Smith,  13  Ibid.  564 ;  Harmon  v.  Chandler,  3 
Ibid.  150;  Hearing  v.  The  State  of  Iowa,  1 
Ibid.  205.) 


89.  The  safer  and  better  practice  in  all  cases 
is  to  set  out  the  evidence  in  the  body  of  the  bill 
of  exceptions,  instead  of  by  reference,  and  when 
a  deposition  or  other  evidence  is  not  so  clearly 
and  unmistakably  marked  and  identified  by  the 
bill  of  exceptions  as  to  leave  no  fair  or  reason- 
able room  for  doubt  as  to  its  fairness,  it  will  be 
disregarded  by  the  supreme  court.  Lyoti  v. 
Thompson  et  al.,  16  Iowa,  62. 

90.  Equitable  causes  triable  by  first  method. 

On  the  hearing  of  equitable  causes  triable  by 
the  first  method,  the  supreme  court  must  be 
satisfied  that  the  record  presents  all  of  the  evi- 
dence heard  in  the  court  below.  This  may  be 
shown  by  the  recitals  in  the  decree  or  by  the 
certificate  of  the  judge  or  clerk  of  the  court 
below.  Van  Orman  v.  Spafford,  Clarke  &  Co., 
16  Iowa,  186. 

91.  Identification.  When  evidence  is  not 
set  out  in  a  bill  of  exceptions,  but  is  referred  to 
as  '*  hereto  attached,"  without  giving  even  the 
names  of  the  witnesses,  and  the  evidence  in  the 
record  was  not  attached  to  the  bill,  but  appeared 
in  another  part  of  the  transcript.  Held,  that 
the  evidence  was  not  sufficiently  identified. 
Ibid. 

92.  Equity  Causes  triable  by  second  method. 
When  an  appeal  in  an  equity  cause  triable  by 
the  second  method  is  from  the  judgment  on  the 
issues  of  law,  the  supremo  court  will  regard  no 
evidence  which  is  not  embodied  in,  or  sufficiently 
identified  by,  a  bill  of  exceptions.  Ihid. 

93.  Report  of  referee.  When  the  record 
shows  that  the  finding  and  report  of  the  referee 
were  set  aside,  and  the  cause  was  heard  by  the 
court  without  setting  out  the  evidence  sub- 
mitted to  either  referee  or  the  court,  it  was  held 
that  the  judgment  should  be  affirmed.  Inman 
V.  Jamison,  18  Iowa,  22. 

94.  When  the  record  sets  out  what  pur- 
ports to  be  "  minutes  of  evidence  "  taken  befor** 
the  referee,  but  such  "  minutes  "  are  not  signed 
by  the  referee  and  does  not  contain  any  state- 
ment showing  that  it  sets  out  all  the  evidence 
submitted,  the  judgment  of  the  court  setting 
aside  the  report  of  the  referee  will  not  be 
reviewed  in  the  supreme  court,  on  an  assign- 
ment of  error  that  it  was  not  supported  by  the 
evidence.  Ibid. 

95.  Discrepancies.  When  tne  testimony  is 
not  set  out  in  the  body  of  the  bill,  and  there  are 
discrepancies  in  the  references  and  paging,  the 
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appellate  coart  will  disregard  it.  The  Burling- 
ton  GasMglU  Company  v.  Green,  Thonuus  db 
Co.,  21  Iowa.  835. 

(3)  Generally. 

96.  Where  a  bill  of  exceptions  recites  the 
testimony  of  several  witnesses  and  concludes 
thus:  "  To  all  of  which  the  defendant  excepts, 
and  prays  that  this  bill  of  exceptions  be  signed 
and  sealed,"  and  it  does  not  appear  from  the 
record  that  the  admission  of  the  testimony  was 
objected  to,  or  that  it  was  embodied  in  the  bill 
to  be  used  on  a  motion  for  a  new  trial,  whether 
the  appellate  court  can  notice  such  testimony, 
quere.     Clausaen  v.  La  Franz,  1  Iowa,  226. 

97.  Admissibility  of  evidence.  When  a 
question  as  to  the  admissibility  of  a  witness  is 
intended  to  be  raised  for  the  determination  of 
the  appellate  court,  it  should  appear  from  the 
bill  of  exceptions  not  only  that  the  objection  to 
the  admissibility  of  the  witness  was  overruled 
by  the  court,  but  that  the  witness  was  sworn 
and  gave  evidence  material  to  the  issue. 
WiUey  v.  Hall,  8  Iowa,  62. 

98.  The  supreme  court  will  not  pass  upon 
the  ruling  of  the  district  court  in  excluding 
evidence  from  the  jury  when  such  evidence  is 
not  in  the  record.  Emerick  v.  Sloan,  18 
Iowa,  139. 

99.  When  a  party  excepts  to  the  ruling 
of  the  court  rejecting  evidence  offered  to  im. 
peach  a  witness,  the  proper  practice  is  to  set 
forth  the  evidence  given  and  then  what  it  is 
proposed  to  prove,  that  the  appellate  court  may 
know  upon  what  facts  the  ruling  was  made 
below.     Shephard  v.  Brenton,  20  Iowa,  41. 

100.  Verdict  against  evidence  and  instruc- 
tions. The  action  of  the  district  court  in  over- 
ruling a  motion  for  a  new  trial,  based  on  the 
ground  that  the  verdict  was  against  the  evi- 
dence and  instructions,  will  not  be  interfered 
with  when  the  bill  of  exceptions  does  not  em- 
body such  instructions  and  all  of  the  evidence. 
Beal  V.  Stone,  22  Iowa,  447. 

III.  Miscellaneous  Matters. 

101.  Old^c^^oiu  tobilL  An  objection  to  a  bill 
of  exceptions,  on  the  ground  that  it  was  not  prop, 
erly  made  a  part  of  the  record  in  the  court 
below,  should  be  presented  in  the  supreme 
court  by  motion  to  strike  it  from  the  record 
before  the  cause  is  submitted.  Jone^  v.  IIocJc- 
nian,  12  Iowa,  101. 


102.  Statute  construed.  The  rule  of  the  Ckxie 
of  1851,  as  to  bills  of  exceptions,  governs  in 
actions  commenced  before  the  Revision  of  1860 
took  effect.  Wilhdmi  v.  Leonard  et  at.,  13  Iowa, 
330. 

103.  By  Judge.  A  bill  of  exceptions  may  be 
filed  by  the  judge  of  the  district  court  at  his  own 
instance  and  not  on  the  motion  of  either  party, 
and  that  it  was  not  filed  on  motion  of  either 
party  does  not  affect  its  conclusiveness  as  part 
of  the  record.  Shepherd  v.  Brenton,  15  Iowa,  84. 

10^  How  taken  to  supreme  court  Bills  of 
exceptions  should  be  taken  to  the  supreme 
court  by  copy  and  not  in  the  original  form  ;  but 
such  an  omission  would  only  operate  to  work  a 
continuance  till  the  transcript  could  be  amended. 
Fernow  v.  Dubuque  and  South  Western  R.  E,  Co,, 
22  Iowa,  528. 


XIZBOUnON: 


I.  The  Writ,  and  Generally. 
II.  The  Levy. 

III.  Stay  op  Execution. 

IV.  Proceedings  Supplemental  to  Ezibcu- 

TION. 


I.  The  Writ,  and  Generally. 

1.  Variance  between  execution  and  Judg- 
ment. As  a  general  rule,  an  execution  must 
pursue  and  be  warranted  by  the  judgment ;  but 
a  variance  in  date  or  description,  which  might 
have  been  amended,  is  not  sufficient  to  invali- 
date the  sale  in  a  collateral  proceeding.  Sprott 
V.  Reid,  3  G.  Gr.  489  ;  CorrieU  v.  Doolittle,  2  Ibid. 
385 ;  WiUiams  v.  Broum,  28  Iowa,  247. 

2.  If,  notwithstanding  the  variance,  the  exe- 
cution sufficiently  identifies  the  judgment  to 
render  certain  the  authority  upon  which  it 
issued,  it  will  invest  the  sheriff^  with  power  to 
sell.  Sprott  V.  Eeid,  supra;  Willianu  v.  Brown, 
supra;  Dean  v.  Goddard,  13  Iowa,  292. 

3.  The  execution  recited  the  judgment  as  ren- 
dered April  7, 1841,  when,  in  faict,  it  was  rendered 
at  the  October  term  of  the  court  in  that  year ; 
?ield,  that  a  title  acquired  under  it  would  not  be 
thereby  invalidated.    Sprott  v.  Reid,  supra. 

4.  A  variance  of  fifty  cents  between  the  judg* 
ment  and  the  execution  under  which  a  sheriff's 
sale  of  real  estate  is  made  will  not  render  the 
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Bale  void  when  the  judgment  is  clearly  identified 
by  the  execution.  Cunningham  v.  Felke^r,  26 
Iowa,  117. 

6.  BfiisdesoriptloiL  As  to  confiequences  of  mis- 
description of  land  in  special  executions,  see 
Park  V.  Davis,  16  Iowa,  20. 

6.  The  death  of  defendant  in  execution,  at 
the  date  of  hale,  cannot  affect  its  validity,  in 
this  case  no  proof  was  offered  to  show  that  the 
defendant  was  dead  when  the  writ  issued.  Ibid. 

7.  After  judgment  against  him,  the  defendant 
conveyed  real  estate  to  one  Long.  After  the 
death  of  the  defendant,  Long  was  made  a  party 
to  a  proceeding  to  obtain  execution  on  the  judg- 
ment rendered  against  the  decedent  in  his  life- 
time ;  hMy  that  no  personal  judgment  could  be 
rendered  against  Long,  and  that  the  court  could 
only  order  a  special  fi.  fa.  against  the  land.  Park 
v.  Long  et  al.,  7  Iowa,  434. 

8.  Death  of  Judgment  plaintiff  A  levy  of  an 
execution  issued'af  ter  the  death  of  the  j  udgment 
plaintiff  cannot  be  sustained  without  the  indorse- 
ment on  the  execution  provided  for  by  section 
8482  of  the  Revision  (^  3180,  Code  of  1873) ;  and 
the  sale  thereunder  will  be  enjoined  on  appli- 
cation of  the  defendant.  Meek  ▼.  Bunker  et  al., 
83  Iowa,  169. 

9.  On  Judgment  of  Justice.  Execution  prop- 
erly signed,  in  the  following  form,  on  a  judg- 
ment of  a  justice  of  the  peace:  "Jackson 
county,  M. ;  To  any  constable  of  said  county 
greeting :  In  the  name  of  the  State  of  Iowa, 
You  are  hereby  commanded  to  levy  of  the  goods 
and  chattels  of  A.  G.  Burdick,  excepting  such 
goods  and  chattels  as  are  by  law  exempt  from 
execution,  fifty-two  dollars  and  forty-seven  cents, 
which  R.  G.  Gardner  lately  before  me,  the  un- 
dersigned, a  justice  of  the  peac«  of  said  county, 
recovered  July  22, 1868,  against  him  for  dama- 
ges and  costs,  and  bring  the  money  before  me 
at  my  office  in  the  town  of  South  Fork,  in  thirty 
days  from  the  date  hereof,  to  render  to  said 
plaintiff,  and  garnishee  whom  plaintiff  directs. 
Given  under  my  hand  at  the  town  aforesaid  the 
24th  of  July,  1868.  Debt,  $51.47.  Costs,  $1.50. 
Judgment,  $52.97  —  including  execution."  Held, 
in  action  of  replevin,  wherein  the  officer  justi- 
fied the  taking  under  said  writ,  that  it  was  not 
defective  on  the  ground  that  it  did  not  intelligi- 
bly refer  to  the  judgment,  stating  the  time  and 
place  at  which  it  was  rendered  as  required  by 
law,  nor  state  the  parties,  the  amount  recovered 


and  to  be  collected,  nor  that  the  venue  was 
within  the  State  of  Iowa.  Burdick  v.  Shigley, 
30  Iowa,  63. 

10.  Within  what  time  execution  may 
issue.  Execution  may  properly  issue  on  a 
judgment  after  the  lien  thereof  has  expired, 
and  at  any  time  within  twenty  years,  the  statu- 
tory period  of  limitation;  and  a  sale  of  real 
estate  thereunder  is  effectual  to  pass  all  the  in- 
terest the  defendant  therein  had  at  the  time  of 
the  levy.  i^aM  v.  Boost  et  ux.,  34  Iowa,  475 ; 
H&ndershott  v.  Ping,  24  Ibid.  134. 

11. on  Judgment  of  Justice.  An  execu- 
tion canaot  issue  on  a  judgment  of  a  justice  of 
the  peace  (not  docketed  in  the  district  court) 
after  the  lapse  of  five  years  from  the  rendi- 
tion of  the  judgment.  Gfivens  r.  Campbell,  20 
Iowa,  79. 

12.  Execution  valid  as  to  officer.  An  execu- 
tion which  showed  that  the  judgment  under 
which  it  was  issued  was  recovered  before  G.  S. 
M.,"  without  stating  that  he  was  a  justice  of 
the  peace,  was  not  absolutely  void  in  the  hands 
of  a  constable,  so  as  to  enable  him  to  protect 
himself  from  liability  on  his  bond  for  improper 
or  negligent  treatment  of  property  seized  or 
levied  upon  by  virtue  thereof.  Dean  v.  Oodd- 
ardetal.,13lowA,  292. 

13.  Against  coxporation.  Where  a  judgment 
is  obtained  against  a  corporation,  and  an  order 
is  obtained  that  execution  be  levied  on  the  indi- 
vidual property  of  the  members  thereof,  the 
execution  should  follow  the  judgment,  and  run 
against  'the  corporation,  with  a  clause  that  it  be 
levied  on  the  property  of  the  members,  llamp- 
son  et  al.  v.  Wears  et  al.,  4  Iowa,  13. 

14.  A  Judgment  in  favor  of  the  State  of  Iowa 
will  not  authorize  an  execution  in  favor  of  an 
individual.    Dupont  v.  Downing,  6  Iowa,  172. 

15.  Against  attached  property.  In  a  suit 
commenced  by  attachment,  a  general  judgment 
was  rendered,  and  upon  it  a  special  execution 
issued,  on  which  the  property  attached  was  sold  ; 
held,  that  the  sale  was  valid,  and  that  the 
attachment  lien  was  not  vacated.  Corriell  v. 
Doolittle,  2  G.  Gr.  885. 

16.  liien  of  e±eoution.  In  this  State  an  exe- 
cution has  never  been  a  lien  upon  chattels  prior 
to  levy.  Beeves  <fc  Co.  v.  Sebern,  sheriff,  16 
Iowa,  234. 

17.  Oonstruction  of  execution:  sale  in  par- 
cels.   A  special  execution  issued  under  a  decre.^ 
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foreclosing  a  mortgage  on  a  single  lot  com- 
manded the  sheriff  *•  to  proceed  to  and  sell  the 
said  town  lot,  in  conformity  with  the  provisions 
of  the  statute  in  such  cases  made  and  provided ; 
hddt  that  the  writ  did  not  necessarily  require  a 
sale  of  the  whole  lot.  Soutliard  v.  Perry  dt 
Towiiseiidy  21  Iowa,  488. 

18.  Omission  of  predeceuor's  title.  The 
omission  by  a  justice  in  an  execution  issued  on 
a  judgment  rendered  by  his  predecessolr  to 
attach  to  the  name  of  such  predecessor  his  offi- 
cial title  does  not  render  the  execution  void. 
J)ean  v.  Ooddar^,  13  Iowa,  292. 

19.  of  amount  to  be  made.    When  the 

amount  to  be  made  on  a  special  execution  was 
shown  by  a  recital  that  a  certain  sum  was  still 
due  on  the  decree,  and  by  an  indorsement  of 
the  amount  on  the  writ,  it  was  held,  that  the 
execution  was  irregular  but  not  void,  and  the 
title  acquired  under  it  was  sustained.  Gooley  v. 
Brayton,  16  Iowa,  10. 

20.  Immaterial  alteration.  An  immaterial 
alteration  in  an  execution,  not  shown  to  have 
been  made  by  the  plaintiff,  and  which  could 
have  worked  no  prejudice  to  the  defendant,  will 
not  render  the  writ  or  proceedings  thereunder 
void.  Ibid. 

21.  Applicability  of  general  execution  law. 
The  general  execution  law  is  alike  applicable  to 
all  cases  of  sale  on  execution,  including  special 
executions  upon  foreclosure.  Jensen  v.  Wood- 
bury, 16  Iowa,  515. 

22.  But  Revision,  section  3319  (Code  of  1873, 
§  3088),  in  regard  to  selling  according  to  a  plan 
of  division  made  by  defendant,  applies  to  sales 
under  general  and  not  special  execution.  Ma' 
lany  v.  Fortune,  14  Iowa,  417. 

23.  The  assignment  of  a  Judgment  carries 
with  it  the  right  on  the  part  of  the  assignee  to 
use  the  name  of  the  judgment  creditor  in  issu- 
ing process  for  the  collection  of  the  same.    Mc- 
WilliamsY.  Myers,  10  Iowa,  325. 

24.  When  creditor  is  Joint  owner  of  prop- 
erty. When  a  judgment  creditor  is  one  of 
several  owners  of  property  incumbered  by  his 
j  udgment,  his  remedy,  after  exhausting  the  un- 
incumbered property  of  the  judgment  debtor, 
is  by  a  proceeding  for  contribution  against  such 
several  owners.  Ibid. 

26.  The  receipt  of  the  surplus  remaining  in 
the  sheriff's  hands,  arising  from  a  sale  in  fore- 
closure, with  full  knowledge  of  the  method  in 


which  notice  was  served,  estops  the  defendant 
from  denying  the  sufficiency  of  such  service. 
Southard  v.  Perry  &  Townsend,  21  Iowa,  488. 

26.  Legislative  power.  The  legislature  has 
power  to  render  lands  purchased  of  the  United 
States  but  not  patented,  subject  to  execution. 
Such  legislation  is  not  inconsistent  with  the 
organic  act.    Levi  v.  Thompson,  Mor.  235. 

27.  Filing  transcript  in  another  county. 
When  a  transcript  of  a  judgment  recovered  in 
the  district  court  of  Decatur  county  was  filed 
in  the  office  of  the  clerk  of  the  district  court  of 
Boone  county,  and  an  execution  was  issued 
thereon  by  said  clerk,  under  which  certain  par- 
ties were  garnished  and  summoned  to  appear  at 
the  next  district  court  of  said  county,  in  compli- 
ance with  which  they  answered  as  required,  and 
judgment  was  rendered  against  them  upon  their 
answer ;  it  was  held,  that  all  of  said  proceedings 
subsequent  to  the  filing  of  the  transcript  wpre 
without  authority  of  law  and  that  the  judgments 
of  garnishment  were  void.  Seaton  dt  Son  v 
Hamilton  dt  Co.,  10  Iowa,  394. 

28.  Joint  and  several  Judgments.  Under 
sections  2764,  2880,  clause  6,  and  section  3328  of 
the  Revision  of  1860  (§  3097,  Code  of  1873),  an 
execution  issued  under  a  judgment  in  favor  of 
a  sole  plaintiff,  may  be  set  off  ag^ainst  an  execu- 
tion issued  under  a  judgment  in  which  such 
sole  plaintiff  is  a  joint  defendant.  Bollinger  v. 
TarbeU,  16  Iowa,  491. 

29.  How  tested :  seaL  In  a  writ  under  seal, 
the  seal  should  be  named  or  referred  to  in  the 
attestation.    Biggs  v.  Bagley,  2  G.  Gr.  383. 

30.  Application  of  stuiilus  funds.  Where  a 
sheriff  foreclosed  a  mortgage  in  the  summary 
manner  provided  by  section  118  of  the  Code  of 
1851,  and  after  the  satisfaction  of  the  mortgage 
debt  retained  a  balance  in  his  hands  belonging 
to  the  mortgagor ;  it  was  held,  that  under  section 
1910  of  the  Code,  such  overplus  could  be  legally 
applied  on  executions  against  the  mortgagor, 
then  in  the  hands  of  the  sheriff.  Payne  v. 
BiUingliam,  10  Iowa,  360. 

II.  The  Levy  and  Rbtubn. 

31.  Effect  of  levy.  The  levy  of  an  execution 
on  goods  and  chattels  sufficient  to  satisfy  the 
judgment,  divests  the  defendant  in  the  execution 
of  his  right  to  the  property,  and  the  officer  who 
made  the  levy  becomes  liable  to  the  plain- 
tiff for  the  debt,  if  he  fail  to  perform  his  duty 
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according  to  the  requirements  of  law  or  be 
released  by  the  plaintiff.  Lucan  v.  Ceisaday,  2 
G.  Gr.  208. 

32.  Discharge  of  debtor.  After  a  retam  by 
the  officer,  that  property  sufficient  to  satisfy  the 
judgment  has  been  levied  on,  the  defendant  in 
the  execution  is  discharged  from  further  lia- 
bility for  the  debt.  IMd. 

33.  Levy  upon  and  sale  of  personal  prop- 
erty. As  a  general  rule,  the  right  to  levy  upon 
and  sell  personal  property  is  measured  by  the 
power  to  take  and  deliver  possession  thereof. 
Campbell  v.  Leonard,  11  Iowa,  489. 

34.  To  make  valid  a  levy  as  to  personal  prop- 
erty, the  officer  must  have  it  in  his  possession 
and  control.    Kingsbury  v.  Btichanan,  Ibid.  387. 

35.  Satis£M3tion.  A  levy  upon  personal  prop- 
erty to  a  sufficient  amount  to  satisfy  the  debt  is 
not  of  itself  satisfaction  as  between  the  parties 
to  the  execution,  although  it  may  be  so  regarded 
as  to  third  parties.  WiUiains  v.  OartreU  et  al.,  4 
G.  Gr.  287. 

36.  Waiver  of  tort.  A  qualified  consent  by 
the  defendant  to  the  removal,  by  the  purchaser, 
of  property  sold  in  irregular  proceedings,  under 
execution,  may  operate  as  a  waiver  of  the  tort, 
without  affecting  his  right  to  recover  the  value 
of  the  property  thus  taken.  Payne  v.  BiUing- 
ham,  10  Iowa,  360. 

37.  Application  of  the  mle.  Where  the  parly 
whose  property  was  sold  under  an  invalid  levy, 
upon  being  informed  by  the  execution  plaintiff 
that  he  had  purchased  it,  replied  "  that  is  all 
right/'  but  added  at  the  same  time  that  he 
should  or  ought  to  pay  him  more  than  the 
amount  of  the  bid,  and  agreed  to  assist  the  pur- 
chaser in  hauling  it  away.  Ildd,  that  he  waived 
the  tort  or  trespass  by  his  acts,  but  not  his  right 
to  demand  and  recover  the  value  of  the  property 
so  taken.  Ibid,. 

38.  Notice.  The  statute  does  not  require 
notice,  to  the  execution  defendant,  of  an  execu- 
tion or  levy.  The  law  presumes  that  he  has 
notice  that  judgment  has  been  rendered  against 
him,  and  of  all  steps  taken  to  enforce  the  collec- 
tion thereof.  Ayres  v.  Campbell  et  al.,  9  Iowa, 
332. 

39.  Uncertainty  in  description.  The  return 
of  the  sheriff  on  the  execution  described  the 
property  levied  upon  as  "  a  lot  of  lumber  con- 
sisting of  fencing,  flooring,  sheeting,  studding," 
siding,  etc»,  the    property    of   the    defendant. 
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Meld,  that  the  levy  was  invalid  for  the  want  of 
precision  and  certainty  in  the  description. 
Payne  v.  Billingham,  10  Iowa,  800. 

40.  The  return  should  describe  the  property 
levied  upon  with  such  reasonable  certainty  that 
the  purchaser,  or  successor  of  the  officer  can 
thereby  find  and  identify  the  same.  Ibid. 

41.  On  ^^hat  levy  may  be  made.  The  sher- 
iff is  not  restrained  by  law  from  levying  upon 
property,  about  the  title  of  which  there  is 
doubt,  though  there  may  be  some  in  the  posses- 
sion ofthe  defendant  free  fromquestion.  Robin' 
wn  y.ChapUne,  9  Iowa,  91. 

42.  Rail]x>ad  bonds.  Held,  when  a  railroad 
company  received  a  number  of  its  own  mort- 
gage bonds  from  a  debtor  in  the  payment  of  his 
debt,  not  for  the  purpose  of  canceling  the  same, 
but  with  the  intention  of  again  putting  them  in 
circulation  as  securities,  that  they  were  the 
property  of  the  company,  and  as  such,  were  sub- 
ject to  the  levy  of  an  execution  against  its 
property.  Wright,  J.,  dissenting.  Hetkering- 
ton  and  Window  v.  Hayden,  Slieriff,  11  Iowa, 
335. 

43.  Interest  of  mortgagor  of  personalty.  The 
mortgagor  of  personal  property  has  no  interest 
therein  which  can  be  made  the  subject  of  levy 
and  sale,  and,  hence,  a  bid  therefor  at  execution 
sale  will  be  held  to  be  without  consideration, 
and  not  enforceable.  Vandyck  v.  Mills,  34 
Iowa,  375 ;  Gordon  v.  Harding,  33  Ibid.  550 ; 
Campbell  v.  Leonard,  11  Ibid.  489 ;  Torbett  v. 
Hayden,  Ibid.  438. 

44.  Property  in  ctwtodia  legis.  Property 
in  the  hands  of  a  receiver  appointed  by  the 
court  is  not  legally  liable  to  seizure  by  an  officer 
under  an  execution.  Martin  db  Bro.  v.  Davis 
<jfc  Co.,  21  Iowa,  535. 

46.  A  Judgment  cannot  be  levied  upon  and 
sold,  but  can  be  reached  only  by  garnishment  of 
the  j  udgment  debtor.  Osborn  v.  Cloud,  23  Iowa, 
104. 

46.  Proceeds  of  fraudulent  sale.  When  per- 
sonal property  has,  by  a  debtor,  been  fraudu- 
lently transferred,  and  the  vendee  thereof  has 
parted  with  it  in  exchange  for  other  property, 
the  title  and  right  to  such  proj^rty  thus  ac- 
quired vests  in  the  vendee,  and  is  not  subject 
to  levy  and  sale  as  the  property  of  the  debtor. 
Rutledge  v.  Evans,  11  Iowa,  287. 

47.  Article  severed  from  realty.  When  a 
party,  by  his  own  tortious  act,  severs  an  article 
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from  the  realty,  which  but  for  such  severance 
would  be  real  property,  replevin  will  lie  for  its 
recovery.  Such  act,  however,  will  not  have  the 
effect  of  making  the  property  liable  to  execu- 
tion,  if  it  was  before  exempt.  The  Congrega- 
tional Society  of  Dubuque  v.  Fleming,  11  Iowa, 
583. 

48.  Money  in  cuBtody  of  the  law.  Aside 
from  statutory  provision,  the  weight  of  authori- 
ties would  seem  to  be  that  money  in  the  custody 
of  the  law  is  not  subject  to  levy  or  gfamishment. 
But  the  rule  is  changed  in  this  State  by  the  Re- 
vision, sections  8196. 3197  (Code  of  1873,  §g  2976, 
2977).     Patterson  Y.Pratt,  19  Iowa,  368. 

49.  Property  left  in  possesaion  of  defendant. 
Where  the  property  is  left  in  the  possession  of 
the  execution  defendant,  a  third  party  may  levy 
on  and  hold  it.    Border  v.  Benge,  12  Iowa,  330. 

60.  Where  proceedingB  are  diaoovered  to  be 
irregular,  the  judgment  creditor  may  order  a  re- 
turn after  levy  and  before  sale.  An  execution 
may  also  be  returned  by  agreement  of  parties. 
Mc  Wmiams  v.  Myers,  10  Iowa,  825. 

61.  But  where  a  levy  and  advertisement  have 
been  regularly  made,  under  valid  proceedings, 
upon  property  sufficient  to  pay  the  debt  and 
subject  to  execution,  neither  the  plaintiff  nor 
his  assignee  can  treat  such  levy  as  a  nullity. 
JMd. 

62.  Judgment  creditor  cannot  treat  ezeoii- 
tion  as  invalid.  Neither  the  judgment  creditor 
nor  his  assignee  can  treat  an  execution  regularly 
issued,  and  levied  upon  property  subject  to  exe- 
cution and  sufficient  to  satisfy  the  judgment,  as 
a  nullity.  Ibid. 

63.  Presumptions.  When  the  sheriff's  return 
on  an  execution  and  sale  does  not  show  that  it 
was  served  upon  defendant  as  required  by  the 
statute^  it  will  not  be  presumed  that  the  notice 
was  not  given.  Corriell  v.  DodUUe,  2  G.  Gr.  885. 

64.  Unusual  additions  to  return.  Unusual 
additions  and  amendments  to  an  officer's  return, 
may  be  considered  as  a  badge  of  fraud.  Pomroy 
db  Co.  V.  Parmlee,  9  Iowa,  140. 

66.  What  should  be  included  in  return. 
Whether  the  execution  defendant  had  other 
real  estate,  whether  he  had  or  had  not  personal 
property,  or  whether  he  gave  any,  and  if  so 
what  directions  to  the  officer,  are  made  no  part 
of  the  duty  of  the  officer  to  return,  under  the 
statute  of  1839.  Cavender  v.  Heirs  of  Smith, 
1  Iowa,  306. 


III.  Stay  OP  Execution. 

66.  Bxeontion  against  surety.  Where  bail 
was  entered  on  stay  of  execution,  under  the 
act  of  January  25, 1839,  subjecting  personal  and 
real  estate  to  execution,  and  the  clerk  of  the 
court,  at  the  time  of  taking  and  filing  said  stay 
bond,  made  no  entry  of  judgment  against  the 
surety  on  the  bond,  nor  was  there  ever  any  jour- 
nal entry  of  judgment  other  than  the  one  origi- 
nally entered  against  the  principal  in  the  stay 
bond;  and  where,  after  the  expiration  of  the 
stay,  execution  issued  against  the  surety  and 
principal  in  the  bond ;  held,  that  the  execution 
was  valid  against  both  the  jmrties.  Cavender 
V.  Heirs  of  Smith,  5  Iowa,  157. 

67.  Who  entitled  to  stay.  A  subsequent 
purchaser  of  mortgaged  property  who  has  as- 
sumed as  between  himself  and  the  mortgagor, 
the  payment  of  the  mortgage  debt,  and  who 
is  also  a  co-defendant  with  the  mortgagor  in 
the  proceedings  to  foreclose  the  mortgage,  may, 
under  paragraph  3293  of  the  Revision  of  1860* 
(§  3061,  Code  of  1878),  without  the  consent  of  the 
mortgagoi*,  stay  the  execution  of  the  decree  of 
foreclosure.  Moses  v.  The  Clerk  of  DaUas 
Dietrict  Court,  12  Iowa,  139. 

68.  The  right  to  stay  the  execution  does 
not  belong  alone  to  the  person  against  whom 
the  judgment  is  in  form  and  terms  rend- 
ered ;  but  the  privilege  extends  also  to  any  one 
who,  being  a  jmrty  to  the  proceeding,  has  such 
an  interest  as  that  in  equity,  as  between  him 
and  the  judgment  debtor,  he  may  be  compelled 
to  pay  the  debt.  And  it  can  make  no  difference 
that  his  co-defendant  in  the  decree  does  not 
desire  a  stay.  Ibid, 

*  When  judgment  has  been  rendered  against 
any  one  for  the  recovery  of  money,  he  may,  by- 
procuring  one  or  more  sufficient  freehold  securi- 
ties to  enter  into  a  recognizance  acknowledging 
themselves  security  for  the  defendant  for  the 
payment  of  the  judgment,  together  with  the 
interest  and  costs  accrued  and  to  accrue,  have  a 
stay  of  the  execution  from  the  time  of  rendering 
judgment,  as  follows : 

If  the  sum  for  which  Judgment  was  rendered.  In- 
oluftive  of  costs,  does  not  exceed  five  dollars,  one 
month. 

If  such  sum  and  costs  exceed  five,  but  not  twenty 
dollars,  two  months. 

If  such  sum  and  costs  exceed  twenty,  but  not 
forty  dollars,  three  months. 

If  such  sura  and  costs  exceed  forty,  but  not  sixty 
dollars,  four  months. 

If  such  sum  and  costs  exceed  sixty,  but  not  one 
hundred  dollars,  six  months. 

If  such  sum  and  costs  exceed  one  hundred,  but  not 
one  hundred  and  fifty  dollars,  nine  months. 

If  such  sum  and  costs  exceed  one  hundred  and 
fifty  dollars,  twelve  months."  Revision  of  IbOO, 
section  3296,  Code  of  1873,  §  3061. 
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59.  On  Judgment  in  supreme  court.  Where 
an  appellee  and  plaintiff,  in  a  judgment  ap- 
pealed from,  takes,  instead  of  a  simple  affirm- 
ance of  the  judgment  of  the  court  below  a  new 
judgment  in  the  supreme  court  against  the 
appellant  and  his  sureties,  the  latter  are  entitled 
to  stay  of  execution  the  same  as  if  the  judgment 
had  been  rendered  in  the  lower  court.  Wright, 
J.,  dissenting.  Peoria  Fire  and  Marine  Insur- 
ance Campari/  v.  Dickerson  et  al.,  20  Iowa,  98. 

60.  Waives  right  to  appeal  A  stay  of  exe- 
cution, operates  as  a  waiver  of  the  right  to 
appeal.  Seacrest  v.  Neioman  et  al.,  19  Iowa,  323 ; 
Warfin'd  v.  Bads,  10  Ibid.  592. 

IV.     PbOCEBDINGB     SUPPLElffaNTAL     TO 

Execution. 

61.  Bxecution  against  corporation.  An 
order  that  an  execution  shall  issue  against  a 
corporation  with  a  clause  inserted  therein  direct- 
ing that  it  shall  be  levied  upon  the  property  of 
certain  stockholders,  does  not  render  such  stock- 
holders judgment  debtors  "  within  the  meaning 
of  chapter  126  of  the  Revision  of  1860,"  (Code 
of  1873,  §  8125,  etaeq.),  &nd  they  cannot  be  com- 
pelled, after  the  return  of  such  an  execution, 
to  disclose  property  in  the  summary  manner 
provided  by  said  chapter .•  Bailey  v.  The  Du- 
buque Western  RaUroad  Company  et  al.,  18 
Iowa,  97. 

62.  Supplemental  equitable  actions.  Chap- 
ter 127  of  the  Revision  of  1860  f  (Code  of  1873, 
§  (^ISl,  ei  »eq.),  applies  as  well  to  equities  of  the 
debtor  in  real  estate  as  to  moneys,  choses  in 
action  and  other  personal  property ;  but  as 
to  real  estate  the  remedy  which  it  provides  is 
merely  cumulative.  Bridgman  dt  Co.  v.  McKis- 
sick  &  Bone,  15  Iowa,  260. 

63.  Return  of  nulla  bona.  A  return  on  an 
execution  against  a  copartnership,  showing  that 
no  property  of  the  firm  has  been  found ;  but  that 
there  exists  property  which  may  be  subjected 
to  its  payment  belonging  to  one  of  the  partners, 

*  "  Sbction  8375.  (Code  of  1873,  §  3135.)  When  an 
execution  a^inst  the  property  of  a  Judfrment  debtor, 
or  one  of  fteveral  debtors  In  the  same  Judgment  has 
been  Issued  from  the  district  or  supreme  court  to 
the  sheriff  of  the  county  where  such  debtor  resides, 
or  if  he  do  not  reside  in  the  State,  to  the  sheriff 
of  the  county  where  the  Judfrment  was  rendered, 
or  a  transcript  of  a  Justice's  Judgment  has  been  filed, 
and  execution  issued  thereon,  Is  returned  unsatlsfleu 
In  whole  or  in  part,  the  owner  of  the  Judgment  is 
entitled  to  an  order  for  the  appearance  and  exami- 
nation of  Buc;h  debtor." 

+  "  After  an  execution  directed  to  the  sheriff  of 
the  county  in  which  the  judgment  waa  rendered,  or 
t<»  the  sheriff  of  the  county  of  the  defendant's  resi- 
dence, is  returned  by  the  proper  officer,  either  as  to 


is  a  sufficient  return  of  nulla  bona  to  authorize 
the  commencement  of  proceedings  under  chap- 
ter 127,  Revision  of  1860,  to  subject  such  prop- 
erty to  the  satisfaction  of  the  execution.  Tkso- 
nic  Bank  v.  Harney  et  al.,  16  Iowa,  141. 

For  sales  under  execution,  and  redemption, 
see  Judicial  Sales  ;  Mortgaob  and  Deed  of 
Trubt. 


BZBCUTOR  AND  ADBCINISTRATOR. 

I.  Genrrallt. 
II.  Probate  Jurisdiction. 

III.  Appointment,  Powers  and  Duties. 

a.  Appointment. 

b.  Powers  and  duties. 

IV.  Actions  by  and  against  Executors. 

a.  Actions  by. 

b.  Actions  against» 
V.  Assets. 

a.  What  are  assets  and  who  entitled  to. 

b.  IHseovery  of  assets. 

VI.  Claims  against  the  Estate. 
YII.  Payment  of  Debts  and  Legacies. 
VIII.  Accounting  and  Distribution. 

IX.  SAiiEs  OF  Real  Estate  for  the  Pay. 
mbnt  OF  Debts. 


I.  Generaly. 

1.  Administrator  de  son  tort.  Where  a 
widow  assumes  to  administer  on  the  estate  of 
her  husband,  and  makes  herself  an  executor,  de 
son  tort,  she  cannot  take  credit  for  that  which 
was  not  legally  her  own  Sehaffner  et  a/,  v. 
Orutzmacher  et  al.^  6  Iowa,  137. 

2.  At  common  law  an  administrator  de' eon 
tort  was  liable  to  be  sued  by  any  creditor  of  the 
estate,  and  a  plea  of  plene  ctdministravit  could  not 
prevent  such  creditor  from  recovering  tlie  full 
amount  of  the  claim  against  the  decedent.  Per 
Baldwin,  Ch.  J.,  in  Elder  v.  Littler,  15  Iowa,  65. 

the  whole  or  part  thereof,  in  substance,  no  property 
found  to  satisfy  the  same,  the  owner  of  tpe  Judg- 
ment raay,  in  his  discretion.  Institute  an  action  by 
equitable  proceedings  in  the  court  from  which  the 
execution  issued,  orln  any  court  having  Jurisdiction 
of  the  cause,  for  the  discovery  of  any  money,  chose 
In  action,  equitable  or  legal  interest,  or  any  other 
property  to  which  the  defendant  is  entitled,  and  for 
subjecting  the  same  to  the  satisfaction  of  the  Judg- 
ment ;  and  in  such  actions,  persons  indebted  to  the 
defendant  in  the  execution,  or  holding  the  money  or 
property  in  which  he  has  an  interest,  or  holding  the 
evidences  or  securities  for  the  same,  may  be  also 
made  defendant's."  Revision  of  1800, 1 3381,  Code  of 
i87S,  fl  3151. 
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3.  Oar  statute  only  changes  the  rule  of  the 
common  law  so  far  as  it  relates  to  the  amount 
for  which  such  intermeddler  may  be  liable.  He 
is  still  liable  in  an  action  by  any  creditor  of  the 
estate  for  the  value  of  any  property  which  has 
come  into  his  hands.  Ibid. 

4.  Ajsessment  of  penonalty.  Personal 
property  left  by  a  decedent  is  to  be  assessed  in 
the  county  of  which  he  died  a  resident.  Mc- 
Gregor's excetU&rs  v.  Vanpel,  24  Iowa.  436. 

6.  Grantiag  of  letten.  The  liability  of  the 
real  estate  to  pay  the  debts  of  the  decedent, 
renders  it  as  truly  the  ground  for  granting  let- 
ters of  administration,  when  there  is  no  personal 
property,  as  the  latter  does,  when  such  property 
of  the  decedent  exists.  Little  et  al.  v.  Sinnett, 
7  Iowa,  824. 

6.  The  words  *  *  property  to  be  administered 
upon,"  in  section  1272  of  the  Code  of  1851,  in- 
cludes real  as  well  as  personal  estate,  and  admin- 
istration may  be  granted  upon  the  estate  of  a 
non-resident  decedent,  where  he  owns  nothing 
but  real  estate  in  this  State.  Ibid. 

7.  liability  of  ezeoutor  to  the  estate.  The 
common -law  rule  that  a  debtor  who  is  made  the 
executor  of  his  creditor,  is  thereby  released  from 
the  debt,  it  not  appearing  that  the  assets  of  the 
estate  are  insufficient  to  meet  the  testator's 
debts,  is  not  in  force  in  this  country,  and  the 
debt  in  the  executor's  hands  is  regarded  as  a 
part  of  the  general  assets  of  the  estate  for  the 
benefit  not  only  of  creditors,  but  of  legatees  and 
all  others  interested.  Raster  v.  Pierson,  27 
Iowa,  90. 

8.  Filing  of  dainiB :  judgment  That  a  judg- 
ment, obtained  in  the  district  court  against  the 
administrator  of  an  estate,  was  not  filed  as  a 
claim  against  the  estate,  cannot  be  urged  by 
a  fraudulent  vendee  of  land  in  a  proceeding  to 
subject  it  to  the  payment  of  such  judgment. 
Harlia  v.  Ste^ensoiht  30  Iowa,  371. 

9. rights  of  Judgment  creditor.   That  the 

judgment  creditor  in  such  case  would  have  an 
action  against  the  administrator  for  his  failure 
to  have  the  fraudulent  conveyance,  knowing  it 
to  be  such,  set  aside,  and  the  property  subjected 
to  the  payment  of  the  debts,  would  not  preclude 
him  from  proceeding  himself  directly  against 
the  land  to  subject  it  to  the  payment  of  his  judg- 
ment. Ibid. 

10.  parties.    The  heirs  of  the  decedent, 

being  concluded  by  the  fraudulent  conveyance 


of  their  ancestor  in  such  case,  are  neither  neces- 
sary nor  proper  parties  defendant  to  such  pro- 
ceeding. Ibid. 

11.  Effoct  of  omission  to  inventory.      The 

omission  of  an  administrator  to  inventory  an 
interest  or  right  of  the  decedent,  will  not  oper- 
ate to  forfeit  the  right  of  the  heirs  to  any  por- 
tion of  the  estate ;  nor  need  the  heirs  obtain 
authority  from  the  probate  court,  to  prosecute 
for  the  recovery  of  an  interest  in  the  estate, 
which  they  may  regard  themselves  as  entitled 
to.    Stewart  et  al.  v.  Cliadwick  et  al.,  8  Iowa,  463. 

12.  Allowance  for  support  of  widow  and 
children  where  estate  is  insolvent.  Wliere  it 
is  ascertained  that  an  estate  is  insolvent,  and 
that  after  the  final  settlement  there  will  remain 
no  sum  whatever  in  the  hands  of  the  executors 
for  the  widow  or  children ;  held,  that  there  is 
no  provision  of  law  that  would  justify  the 
county  court  in  making  an  order  directing  the 
executors  to  pay  a  portion  of  the  assets  of  the 
estate  to  the  widow  for  her  support  and  th^t  of 
the  minor  children.  In  the  matter  of  tlie  appli- 
cation of  Caroline  HiescJder,  etc.,  18  Iowa,  597. 

13.  Uabilityofoo-ezeoutors.  L.  and  S.,  exec- 
utors of  N.,  deceased,  went  together  to  a  bank  to 
obtain  some  money  that  had  been  deposited 
there  by  the  decedent,  and  then  and  there  gave 
Vk  joint  receipt  for  the  whole  amount,  and  directed 
the  bank  to  pass  one-half  thereof  to  the  credit 
of  L.,  and  the  other  half  to  S.,  which  was  done. 
The  money  was  not  drawn  out  of  the  bank,  and 
neither  party  afterward  ever  had  any  actual 
possession  of  the  one-half  that  was  transferred 
to  the  credit  of  the  other.  S.  fully  accounted 
for  the  share  he  received,  but  L.  did  not  for  that 
he  received.  It  also  appeared  in  evidence  that 
on  a  former  citation  the  executors  filed  before 
the  county  court  an  account  in  which  they 
charged  themselves  with  having  received  the 
full  amount  of  the  bank  deposit.  Held,  that  S. 
was  not  liable  for  the  defalcation  of  L.,  in  view 
of  section  2467  of  the  Revision  (^  2478,  Code  of 
2873),  which  provides  that  one  of  several  exec- 
utors may  receive  and  receipt  for  money  in  his 
own  name  only,  in  which  case  his  co-executor 
shall  not  be  charged  therewith,  except  so  far  as 
the  same  is  shown  to  have  come  into  his  hands. 
Thus  held,  by  reason  of  the  judgment  below 
being  atfinned  in  consequence  of  this  court 
being  equally  divided  in  opinion.  Nettmany. 
tkhramm,'^  Iowa,  521. 
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14.  Olaims  secured  by  mortgage.  Where 
notes  secured  by  mortgage  have  been  filed  in 
and  allowed  by  the  county  court  as  claims 
against  the  estate  of  the  deceased  debtor,  the 
creditor  is  not  thereby  debarred  from  subse- 
quently proceeding  to  foreclose  the  mortgage  in 
the  district  court.  He  may  elect  to  pursue  this 
course,  if  the  claim,  as  allowed,  be  not  paid,  or 
he  may  cite  the  administrator  before  the  county 
court,  and  obtain  judgment  against  him  under 
sections  2419,  2420,  Revision  of  1860.  Maores 
etai.  V.  EUsioorth  et  cU.,  22  Iowa,  299. 

II.  Pkobatk  Jurisdiction. 

16.  JoxiJidiction  over  lands  of  decedent. 
Under  section  3,  page  675,  Revised  Statutes  of 
1843,  the  probate  court  had  jurisdiction  to  author- 
ize the  sale  of  lands  lying  in  any  county  in  the 
territory,  and  belonging  to  the  decedent.  The 
place  of  sale  was  left  in  the  discretion  of  the 
administrator  and  of  the  judge  making  the 
order.  Van  Ham  et  al.  v.  Ford  et  al.,  16 
Iowa,  578. 

16.  When  jurisdiction  attaches.  The  juris- 
diction of  a  probate  court  over  the  settlement  of 
the  estate  of  a  deceased  person  attaches  and 
becomes  effective  only  upon  the  granting  of  let- 
ters of  administration ;  and  the  power  to  make 
an  order  directing  the  sale  of  real  estate  for  the 
payment  of  debts  arises  only  upon  the  presen- 
tation, by  the  legal  and  regular  administrator, 
of  the  petition  prescribed  by  law.  Long  et  al. 
V.  Burnett,  13  Iowa,  28. 

17.  The  presentation  of  such  a  petition  by 
the  administrator  confers  upon  the  court  juris- 
diction of  the  subject-matter,  and  its  subsequent 
proceedings  will  be  presumed  as  regular  and 
conclusive  as  those  of  courts  of  general  jurisdic- 
tion. When  the  jurisdiction  so  far  attaches  as 
to  require  the  court  to  hear  and  determine  the 
sufficiency  of  the  facts  relied  upon  to  confer 
such  jurisdiction,  whether  they  relate  to  the 
law,  the  process,  the  notice,  or  the  petition,  the 
action  of  the  court  will  not  be  collaterally  re- 
viewed. Ibid,    Puredey  v.  Hayes,  22  Ibid.  11. 

18.  In  actions  for  breach  of  administrators' 
bond.  The  district  court  has  original  jurisdic- 
tion of  actions  for  breaches  of  the  conditions  of 
administrators'  bonds.  WJieeHJumse  v.  Bryant 
et  al.,  13  Iowa,  160. 

19.  Snlorcement  of  order  against  adminis- 
trator.   While  the  county  court  may,  in  the 


summary  manner  provided  by  sections  1387-9  of 
the  Code  of  1851,*  enforce  compliance  with  an 
order  directing  an  administrator  to  make  pay- 
ments in  accordance  with  the  prior  order  of  the 
court,  such  court  does  not  have  exclusive  juris- 
diction. IMd. 

20.  No  petition  necessary.  In  proceedings 
under  sections  2419,  2420,  of  the  Revision  of 
1860,  to  enforce  the  payment  of  a  claim  by  an 
administrator,  in  compliance  with  an  order  of 
the  county  court,  it  is  not  necessary  to  file  a 
petition  alleging  a  breach  of  the  bond.  Hart  v. 
Jewett,  admr,,  17  Iowa,  234. 

21.  Money  demands.  The  district  court  has 
concurrent  jurisdiction  with  the  county  court 
in  the  allowance  of  mere  money  demands  against 
an  estate,  and  has  exclusive  jurisdiction  when  a 
lien  is  to  be  enforced.  Cootey  v.  Smith,  exr.,  17 
Iowa,  99. 

22.  While  a  mere  money  demand  may  be  pros- 
ecuted in  the  district  court  only  upon  leave 
granted  by  the  county  judge,  the  failure  to  ob- 
tain such  leave  must  be  set  up  as  a  defense  to 
the  action,  and  cannot  be  asserted  for  the  first 
time  against  the  judgment.  IMd. 

23.  Ordinary  and  equitable  claims.  Ordinary 
claims  against  an  estate  should  be  filed  originally 
in  the  county  court  and  cannot  be  proceeded  with 
originally  in  the  district  court  without  the  ap- 
probation of  the  county  court.  But  this  rule 
does  not  apply  to  matters  of  an  equitable  nature 
of  which  courts  of  chancery  have  cognisance. 
Waples  et  al.  v.  Marsh  et  al.,  19  Iowa,  381. 

24.  On  what  Jurisdiction  depends.  Section 
2395  of  the  Revision  of  1860  does  not  make 
the  jurisdiction  of  the  district  court,  in  actions 
against  executors,  depend  upon  the  consent  of 
the  county  court.  It  is  simply  an  inhibition 
upon  the  claimant  and  not  a  curtailment  of  the 
jurisdiction  of  the  court.  Sterritt  v.  Bobinson, 
exr.,  17  Iowa,  61. 

25.  Practice.  It  is  not  essential  to  the  valid- 
ity of  an  order  of  the  county  judge  permitting 

*  The  sections  of  the  Cc»de  of  1851,  and  of  the 
Revision  of  1860,  referred  to  are  as  follows : 

1387.  If  the  executors  fail  to  make  payment  of  any 
kind,  in  accordance  with  the  order  of  the  court,  they 
and  their  sureties  may  be  summoned  to  appear  before 
the  court  at  a  time  to  be  specified  In  the  summons 
not  less  than  ten  days  from  the  time  of  service,  to 
show  cause  why  they  have  so  failed  as  aforesaid. 

1388.  If  no  sufficient  cause  be  shown  the  court  shall 
render  Judgment  on  the  bond  of  the  executors  for 
the  amount  of  money  directed  to  be  pnld,  together 


with  costs,  and  shall  Issue  execution  accordingly. 

1380.  When  any  of  the  oblisrors  In  thebondls  l.. 
served  with  such  summons,  a  similar  course  may  be 


Sursued  to  that  authorized  in  parallel  cases  In  the 
Istrict  court  and  with  like  consequences. 
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an  action  upon  a  money  demand  against  an  ex- 
ecutor, in  the  district  court,  that  it  is  made  upon 
petition  and  notice  to  the  executor.  IHd. 

26.  Oreditan'  bilL  The  statute  does  not 
give  to  the  county  court  exclusive  jurisdiction 
of  all  matters  connected  with  the  settlement  of 
estates ;  the  jurisdiction  of  the  district  court  is 
not  laken  away  either  expressly  or  by  fair  im- 
plication, and  the  statute  nowhere  gives,  in 
terms,  to  the  county  court  the  power  to  entertain 
a  bill  by  creditors  to  compel  the  administrator 
to  sell  real  estate.     Waples  et  cU.  v.  Marsh  et  al., 

19  Iowa,  881. 

27.  Juxisdiotlon  of  distriot  court.  The  appro- 
bation of  the  county  judge,  which  is  necessary, 
under  section  2395  of  the  Revision  (Code  of  1873, 

g ),  to  enable  the  district  court  to  entertain 

original  jurisdiction  in  certain  claims  against 
estates,  cannot  be  proven  by  the  certificate  of 
the  county  judge,  where  he  has  omitted  to  enter 
such  approbation  of  record.  The  omitted  fact 
might,  it  seems,  be  established  by  a  nunc  pro 
tunc  record  thereof,  properly  authenticated.  The 
same  rules  apply  to  the  manner  of  proving  that 
a  claim  was  in  fact  sworn  to  when  filed,  but  of 
which  no  entry  was  made.  Goodrich  v.  Conrad, 
24  Iowa,  254. 

28.  Ousting  JuxiadictioiL.  When  suit  is 
brought  upon  an  administrator's  bond,  for  a 
breach  in  converting  the  assets  to  his  own  use 
and  in  not  accounting  as  required  by  law, 
the  administrator  cannot,  by  going  into  the 
cpunty  court  and  making  an  accounting  ex  parte, 
oust  the  district  court  of  its  jurisdiction.  Clark 
V.  CresBt  20  Iowa,  50. 

29.  Another  action  pending.  The  granting 
of  letters  of  administration  by  the  county  court 
does  not  constitute  an  actioki  pending  which 
would  oust  the  jurisdiction  of  the  district  court 
which  would  otherwise  attach.  Waples  et  al.  v. 
Marsh  et  al.,  19  Iowa,  381. 

30.  The  statute  conferring  JuxiBdiction  on  the 
probate  court  in  respect  to  claims  against  estates 
does  not  defeat  or  oust  the  general  equity  juris- 
diction of  the  district  court.  Harlin  v.  Stevertr 
son,  30  Iowa,  371. 

III.  Appointment  :  Powers  and  Duties  * 
a.  Appointment, 

31.  An  application  for  the  granting  of  letters 
of  administration  upon  real  estate  alone,  under 
the  statute  relating  to  wills,  etc.,  approved 
February  13, 1843,  should  show  that  there  were 


debts  against  the  decedent ;  and  if  the  averment 
of  the  existence  of  debts  is  afterward  sustained 
by  the  proof,  it  is  sufficient  to  sustain  the  order 
granting  administration.  Little  et  al.  v.  Sinnett, 
7  Iowa,  824. 

32.  The  power  to  appoint  more  than  one 
executor  is  clearly  given  by  statute.  JRecui  v. 
Hoioe,  13  Iowa,  50. 

33.  A  wife  does  not  lose  her  right  to  ad- 
minister on  the  estate  of  her  husband  by  a  vol 
untary  separation.  Ibid. 

34.  Presumption  as  to  appointment:  prao 
tice.  If  the  record  does  not  show  whether  an 
administrator  has  been  appointed  or  not,  it  will 
not  be  presumed  that  there  is  no  administrator. 
If  none  has  been  appointed,  the  plaintiflT  may 
have  it  done,  and  thus  provide  a  proper  party 
for  his  suit.  ParshaU  v.  Moody ^  24  Iowa,  314; 
PosUewait  dt  Cregan  v.  Howes,  3  Ibid.  377. 

36.  Where  the  record  of  a  proceeding  to  ad- 
measure dower,  under  which  a  sale  was  made 
by  an  administrator,  referred  to  him  as  such, 
and  showed  that  he  made  a  report  and  finally 
resigned,  as  administrator,  it  was  held,  that  this 
was  prima  facie  sufficient  to  establish  the  fact 
of  his  appointment,  although  it  was  not  shown 
by  the  record.     Shawhan  v.  Loffer,  24  Iowa,  217. 

b.  Powers  and  duties. 

36.  Power  to  execute  note.  An  executor, 
administrator,  or  guardian  cannot  give  a  promis- 
sory note  which  shall  be  binding  as  such  on  the 
estate  he  represents  or  on  his  ward.  Winter, 
adm'r,  v.  Hite  etux.,S  Iowa,  142. 

37. An  executor,  administrator,  or  guar- 
dian is  individually  liable  on  such  promise. 
Ibid. 

38. Where  k  feme  sole  executed  a  prom- 
issory note  as  executrix  of  the  estate  of  her 
late  husband,  and  where  she  subsequently  mar- 
ried and  herself  and  husband  were    sued  on 

*  Before  proceeding  further  it  is  proper  to  remark, 
for  the  benefit  of  the  reader  who  may  not  be  famil- 
iar with  our  statutes,  that,  by  h  provision  of  the  Code 
of  1851,  section  26.  the  term  '^  executor"  Is  extended 
to  and  includes  administrator,  and  is  so  generally 
used.  This  peculiarity  was  copied  into  the  Uevision 
of  1860.  and  the  Code  of  1873.  It  must  be  confessed 
that  the  wisdom  and  necessity  of  dispensing  with 
the  use  of  a  word  so  well  understood  as  the  term 
**  administrator,"  and  destroying  the  meaning  of  the 
other  equally  familiar  word,  ^*  executor,"  has  never 
been  satisfactorily  explained.  The  peculiar  pride  of 
the  law,  as  a  science,  is  its  possession  of  terms  con- 
veying an  exact,  direct  and  concise  expression  of 
I  Ideas.  This  statutory  innovation  In  the  language  of 
I  the  law  Is  without  any  perceived  benefit  and  attended 
with  some  Inconvenience. 
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such  note  in  their  individual  capacity ;  it  was 
held,  that  the  action  was  maintainable,  and  the 
wife  was  personally  liable  on  the  note.  Ibid. 

39.  Individual  note.  In  a  settlement  between 
an  administrator  and  a  creditor  of  th,e  estate, 
the  administrator  gave  his  individual  note  in 
satisfaction,  due  in  nine  months ;  held,  that  the 
consideration  was  sufficient  to  justify  a  recovery 
against  the  malcer,  and  that  the  transaction  was 
an  admission  of  assets  in  the  hands  of  the  ad- 
ministrator.     Thampgon  v.  Maugh,  3  G.  Gr.  342. 

40.  Rents  and  profits  of  real  eitate.  An 
administrator  has  no  right  to  receive  rents  and 
profits  of  real  estate  of  his  intestate  accruing 
after  his  decease.  Foteaux  v.  Lepage  et  al.,Q 
Iowa,  128 ;  Beezley  v.  Burgett,  15  Ibid.  192  ;  Lav- 
erty  v.  Woodviard,  16  Ibid.  1. 

41.  Act  of  1866.  An  administrator  cannot 
recover  the  rents  arising  from  real  estate,  and 
accruing  after  the  death  of  the  intestate,  under 
chapter  139,  Laws  of  1866,  unless  there  are  no 
heirs  who  are  competent  to  take  possession  of 
the  property.    Shawhan  v.  Longf  26  Iowa,  488, 

42.  Real  estate.  An  administrator  can  exer- 
cise no  control  over  the  real  estate  of  the 
decedent,  unless  it  is  necessary  to  procure  the 
payment  of  debts.  Oladson,  administraior,  v. 
Whitney  et  al.,  9  Iowa,  287. 

43.  An  administrator  is  not  entitled  to  credit 
for  money  expended  in  the  improvement  of  the 
real  property  of  the  decedent.  Foteaitx  v. 
Lepage  et  o^. ,  6  Iowa,  124. 

44.  An  administrator  may  assign  a  note 
payable  to  the  estate  of  the  decedent.  Thomp- 
son V.  Lord,  14  Iowa,  591. 

46.  Liability  for  interest.  Where  an  execu- 
tor fails  to  pay  over  assets,  as  ordered  by  the 
county  court,  he  is  liable  to  six  per  cent  interest 
thereon  from  the  date  of  the  order.  Huey  v. 
Huey,  26  Iowa,  526. 

46.  Resignation :  power  of  snooessor.  Upon 
the  resignation  of  the  executor,  the  person  ap- 
pointed as  his  successor,  whatever  his  peculiar 
designation,  succeeds  to  the  duties  and  powers 
of  the  first  executor,  and  can  complete  the  obli- 
gations assumed  by  him.  Shawhan  v.  Loffer, 
24  Iowa,  217,  and  see  Wade  v. '  Ca/rpeniefr,  4 
Ibid.  861. 

IV.  Actions  by  and  against  Executors. 
a.  Actions  by  executor. 

47.  An  administrator  of  a  deceased  husband 
cannot  maintain  an  action  of  replevin  against 


the  vendee  of  the  widow  or  those  claiming  title 
under  her,  for  the  recovery  of  the  property  of 
the  husband  left  ¥rith  the  widow  as  the  head 
of  the  family  and  exempt  from  administration, 
or  as  belonging  to  her  distributive  share  of  her 
husband's  estate,  for  payment  of  debts.  WU 
mington,  admr.,  v.  Sutton,  6  Iowa,  44. 

48.  Foreign  administrator.  An  executor 
substituted  as  a  party  plaintiff  in  the  record  of 
a  judgment  obtained  by  the  testator,  in  the  cir- 
cuit court  of  the  State  of  Pennsylvania,  becomes, 
under  the  laws  of  that  State,  a  party  to  the  judg 
ment  to  all  intents  and  purposes ;  and  he  may 
maintain  an  action  on  such  judgment  in  the 
courts  of  this  State,  in  his  own  name.  Qreasons 
V.  Davis,  9  Iowa,  219. 

49.  A  foreign  administrator  cannot  maintain 
an  action  in  this  State  without  first  filing  a  bond 
and  letters  testamentary,  as  required  by  statute. 
Karrick  v.  PratVs  exrs.,  4  G.  Gr.  144, 

(This  decision  was  made  under  the  laws  of 
184.5,  page  90,  §§1,2.) 

50.  Under  the  Code  of  1851,  a  foreign  admin- 
istrator could  not  sue  in  the  courts  of  this  State 
without  taking  out  letters  of  administration  in 
this  State.  MeClure,  admr.,  v.  Bates,  12  Iowa,  77. 

51.  The  testator  prior  to  his  death  sold  two 
lots  to  the  defendant  and  executed  to  him 
a  title  bond  for  a  deed  on  the  payment  of 
certain  notes  given  by  the  defendant  for  the 
purchase-money :  before  the  action  was  com- 
menced he  died,  and  by  his  will  bequeathed 
said  notes  and  the  title  to  said  lots  to  the  plain- 
tiff. She  was  duly  appointed  and  qualified 
as  his  executrix,  and  as  such  prosecutes  this 
action.  Held,  that  the  action  was  properly  pros- 
ecuted by  her  as  executrix  instead  of  individu- 
ally, because,  1.  Until  the  debts  are  settled  and 
the  legacies  paid,  the  executor  or  administra- 
tor is  entitled  to  the  personal  property,  and 
may  sue  for  and  recover  the  same;  2.  That 
plaintiff  had  an  election  to  sue  either  individu- 
ally or  representatively.     Orimmdl,  ex*trix,  v. 

• 

Warner,  21  Iowa,  11. 

52.  Rent  aocroing  after  death  of  intestate. 

An  administrator  is  not  the  proper  party,  under 
chapter  189,  Laws  of  1866,  to  sue  for  the  rents 
of  real  estate  accruing  after  the  death  of  the 
intestate,  unless  there  are  no  heirs  competent 
to  take  possession  of  the  property.  ShawTum  v. 
Long,  26  Iowa,  488. 

53.  Rent  of  homestead:  personal  property. 
The    executor    cannot    recover  rent  from  the 
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widow  for  use  and  occupation  of  the  homestead, 
nor  for  the  value  of  personal  property  given  her 
hy  her  husband,  or  set  apart  to  her  as  "  privi- 
leged, property  "  by  the  appraisers  of  the  estate. 
JBiiey  v.  Husy^  36  Iowa,  526. 

64.  Parties.  To  recover  for  a  cause  accruing 
to  the  administrator,  the  action  must  be  prose- 
cuted in  his  name,  instead  of  the  heirs  of  the 
decedent.  Rhodes  et  at,  v.  Stouts  admr.^  26  Iowa, 
813. 

56.  Rule  illostrated.  In  an  action  against 
an  administrator  to  recover  the  distributive 
share  of  a  deceased  heir,  which  he  has  failed 
to  pay  over,  the  children  of  such  deceased  heir 
are  not  proper  parties,  but  his  administrator  is, 
in  whose  name  the  suit  must  be  prosecuted. 
Jhid, 

66.  Property  ▼olontaxily  conveyed  by 
decedent.  An  administrator  may,  for  the  bene- 
fit of  the  creditors  of  the  estate,  maintain  an 
action  to  recover  property,  or  its  value,  volun- 
tarily or  fraudulently  conveyed  by  the  decedent. 
Cooley,  admr.,  v.  Brown,  30  Iowa,  470. 

67.  Nor  would  the  fact  that  such  property 
had  for  a  valuable  consideration  been  trans- 
ferred, or  x>as8ed  to  a  third  party,  afiect  the 
right  of  the  administrator  to  recover,  if  such 
third  party  had,  when  he  purchased  it,  notice  of 
the  defect  in  the  title.  Ihid. 

58.  Set^fi  In  an  action  by  an  administrator 
for  money  due  to  his  intestate,  demands  against 
the  intestate  and  acquired  by  the  defendant 
after  his  death,  cannot  be  pleaded  as  an  offset. 
Cook,  admr,^  v.  W.  F.  and  John  T.  Lovell,  11 
Iowa,  81. 

69.  In  an  action  in  the  district  court  by  an 
administrator,  on  a  promissory  note  executed  to 
the  decedent,  the  defendant  may  plead  as  a  set- 
off^ without  leave  of  the  county  court,  an  unsettled 
account  against  the  decedent,  which  might, 
before  his  death,  been  plead  by  defendant  as  a 
set-off",  in  an  action  upon  the  note.  Lueore, 
admx.,  V.  Kramer,  22  Iowa,  387. 

&.  Actions  against  executor. 

60.  An  action  should  not,  at  first,  be  insti- 
tuted against  the  heirs  of  an  estate  for  the  col- 
lection of  a  debt.  The  action  must  be  brought 
against  the  administrator  as  provided  in  the 
Code  of  1851,  page  83.  ReynMds  et  al,  v.  May 
et  al.,  4  G.  Gr.  283. 

61.  Trespass:  survivor.  An  action  may  be 
maintained  under  the  Code  of  1851,  against  an 


administrator  for  damages  sustained  by  injuries 
inflicted  upon  the  person  of  the  plaintiff*  by  the 
decedent.    McKirday  v.  McGregor,  10  Iowa.  111. 

62.  Action  to  correct  errors  in  accoiints.  It 
is  not  a  prerequisite  to  the  commencement  and 
prosecution  of  actions  against  an  administrator 
to  correct  errrors  in  accounts  taken  between  the 
plaintiff*  and  the  decedent,  that  a  claim  shall  be 
stated,  sworn  to  and  filed  in  the  office  of  the 
county  judge.  The  County  of  Linn  v.  Day, 
admr.,  16  Iowa,  158. 

63.  Proceeding  to  enforce  performance  of 
contract.  In  a  proceeding  to  enforce  against 
an  estate  the  specific  performance  of  a  contract 
to  convey  real  estate  executed  by  the  decedent, 
the  administrator  is  a  proper  but  not  a  necessary 
party,  and  the  proceeding  may  be  against  the 
heirs  alone.    Judd  v.  Mosely,  30  Iowa,  423. 

64.  Non-residence:  .liabilityfor  assets.  In 
an  action  by  the  widow  to  recover  from  her 
husband's  executor  her  distributive  share,  the 
county  court  having  made  an  order  for  the  pay- 
ment over  of  part  of  the  assets  by  the  executor, 
the  defendant  is  liable,  although  he  was  a  resi- 
dent of  another  State,  and  was  there  served 
with  notice  of  the  application.  Especially, 
when  it  appears  by  the  record,  that  the  county 
court  had  expressly  found  that  the  executor  was 
"  served  with  due  and  legal  notice."  Huey  v. 
Huey,  26  Iowa,  525. 

65.  Personal  liability.  Where  an  order 
was  signed  by  "  D.  T.,  administrator,"  without 
designating  the  estate  for  which  he  acted, 
judgment  may  be  rendered  against  him  person- 
ally.    Tryon  v.  Oxley,  8  G.  Gr.  289. 

66.  Judgment  against  executor.  Where  a 
judgment  is  rendered  against  an  executor  or  ad- 
ministrator, it  should  be  ag^ainst  him  in  his 
official  capacity,  to  be  levied  upon  goods  and 
chattels  in  his  hands  to  be  administered. 
Voorhies  dt  Co,  v.  Ewbank,  6  Iowa,  274. 

67.  A  personal  judgment  against  a  defendant 
who  is  sued  as  an  executor  is  erroneous.  Law- 
ton  et  ux.  v.  Buckingham,  Executor,  15  Iowa,  22. 

68.  The  rendition  of  a  personal  judgment 
against  the  administrator,  in  the  enforcement 
of  a  claim  against  the  estate,  is  erroneous ; 
but  he  cannot  avail  himself  of  the  error  on  ap- 
peal to  the  supreme  court  unless  a  motion  was 
made  to  correct  it  in  the  court  below  and  there 
overruled.     Wile  v.  Wright,  admx,,  82  Iowa,  451. 

69.  In  an  action  by  a  receiver  appointed  to 
sue  for  and  collect  the  choses  in  action  belong- 
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ing  to  an  estate,  against  the  executor  upon  a 
promissory  note  executed  by  him  to  the  testa- 
tor, judgment  should  be  rendered  against  him 
in  his  individual  capacity,  and  not  as  executor. 
Raster  v.  Pierson,  27  Iowa,  90. 

70.  Liability  for  costs.  If  the  administrator 
denies,  or  resists  the  performance  of  a  con- 
tract made  by  the  decedent,  he  is  to  be  charged 
with  the  costs,  if  the  decree  is  against  him. 
CoUins  V.  Varidever,  1  Iowa,  573. 

71.  In  an  action  for  a  breach  of  an  adminis- 
trator's bond  by  not  accounting  at  the  end  of 
one  year,  as  required  by  section  2447  of  the 

Revision  of  1860  (§ ,  Code  of  1873),  it  is 

not  a  complete  defense  that  the  administrator 
made  a  report  and  statement  of  accounts  to  the 
county  court  after  the  commencement  of  the 
action.  Neither  does  such  an  accounting  con- 
stitute a  defense  to  an  allegation  of  breach  of 
bond  by  converting  the  assets  of  the  estate  to 
his  own  use.    Clark  v  Cress  etal,,  20  Iowa,  50. 

V.  Assets. 
a.  What  are  assets,  and  toTio  entitled  to, 

72.  Rents  and  profits  of  real  estate  accruing 
after  the  death  of  the  intestate  are  not  assets 
belonging  to  the  administrators.  Foteaux  v. 
Lepage  et  al.,  6  Iowa,  123 ;  Laterty  v.  Wood- 
irard,  16  Ibid.  1 ;  Oladson,  admr.,  v.  Whitney,  9 
Ibid.  268  ;  Shawhan  v.  Long,  26  Ibid.  488. 

73.  A  contract  of  an  administrator  relating  to 
the  estate  of  the  decedent,  such  as  he  had 
authority  to  make,  will  inure  to  the  benefit  of 
the  heirs,  after  it  shall  be  ascertained  that  it  is 
not  required  to  pay  the  creditors  of  the  estate. 
Stewart  et  al.  v.  CJuidwick  et  a/.,  8  Iowa,  463. 

74.  A  contract  concerning  an  interest  in 
a  land  claim  must  be  treated  as  personalty, 
and  pertains  to  the  administrator  of  the  estate ; 
while  the  right  or  interest  will  descend  to  the 
heirs  of  the  decedent.  Ilnd. 

76.  Claim  on  pubUo  lands.  A  "miners' 
claim,"  being  a  mere  possessory  right  on  public 
lands,  is  personalty,  and  may  be  sold  and  con- 
veyed by  the  administrator.  Corbett,.  admr.,  v. 
lierryhill,  29  Iowa,  157. 

76.  Mortgagee  descent  Upon  the  death  of 
the  mortgagee,  the  mortgage  passes  to  the  ad- 
ministrator, who,  in  equity,  is  the  trustee  of  the 
lieir,  and  for  whom  he  holds  it  subject  to  the 
rights  of  creditors.  Burton  v.  Jliritrager,  18 
'owa,  948.  ^  '^ 
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77.  Property  exempt  to  widow :  estoppeL* 

Property  which  under  the  statute  is  exempt  to 
the  widow,  as  the  head  of  the  family,  is  not  to 
be  deemed  assets  in  the  hands  of  the  ad- 
ministrator, nor  to  bo  administered  upon  as 
such.  Ellsworth  v.  Ellsworth,  admr.,  33  Iowa, 
164 ;  and  see  Wilmington  v.  Sutton,  6  Ibid.  44  ; 
Schaffjier  v.  Qrvtzmacher,  Ibid.  137. 

78.  Consent  on  her  part  to  such  admin- 
istration, under  a  misapprehension  of  her  rights, 
will  not  estop  her  from  afterward  claiming  the 
property  or  its  proceeds.  Ibid. 

79.  So,  too,  in  order  to  entitle  a  party 

to  claim  the  benefit  of  an  estoppel  of  this  char- 
acter, it  must  be  shown  that  he  acted  in  good 
faith,  relying  upen  the  estoppel  and  in  the 
belief  of  its  truth.  Ibid. 

80.  Property  set  apart  to  widow.  Property 
of  an  intestate  set  apart  to  his  widow,  under 
section  2361,  Revision  of  1860  (§2371,  Code 
of  1873),  which  is  no  longer  needed  and  used  by 
her,  as  the  head  of  the  family,  falls  into  the 
general  personal  estate  of  the  decedent,  and  be- 
comes liable,  not  for  the  payment  of  debts,  but 
to  distribution  according  to  law.  Qa^kell  v. 
Case,  18  Iowa,  147. 

81.  An  heir  cannot  claim  the  exclusive  right 
to  property  set  apart  to  the  widow,  by  the  ex- 
ecutor, under  said  section  even  though  the 
widow  is  not  entitled  to  it  because  there  is  no 
longer  a  family  within  the  meaning  of  said 
section. 

Argu.  When  the  property  set  apart  for  the 
use  of  the  widow  and  family  is  no  longer 
needed  for  that  purpose,  it  falls  into  the  gen- 
eral personal  estate,  and  becomes  assets  in 
the  hands  of  the  executor,  to  be  by  him  disposed 
of  and  accounted  for  according  to  law.  Paup 
and  husband  v.  Sylvester,  22  Iowa,  371. 

82. case  explained.    The  case  of  OaskeU 

V.  Case,l%  Iowa,  147,  as  to  right  and  course  of 
such  property,  explained  and  approved.  Ibid. 

83.  Property  set  apart  to  the  widow,  under 
said  section  2361,  is  not  absolutely  hers,  and 
she  has  no  right  to  sell  the  same  and  receive 

*The  Code  of  1851,  §  1329;  the  Revision  of 
1860,  §  2361,  reprinted  in  (^ode  of  1873  as  §  ZYiU 
contains  the  following  provision  referred  to  in 
the  text: 

"  When  the  deoeased  leaves  a  widow,  no  property 
which  in  her  haiid^  as  the  head  of  a  familv  would  be 
exempt  from  exe'^ution  nhail  be  deemed  A8s«t8  or 
aduiinintered  upon  n»  Buch,  but  the  same,  after 
beiriff  inventoried  without  appraUomeiit,  shall  re- 
main with  her  and  the  family  until  disposed  of  ac- 
cording; to  law." 


514 


EXECTITOR  AND  ADMINISTRATOR. 


Assets  —  Discovery  of  Assets  —  Claims  against  tbe  Estate. 


tlie  proceeds  for  her  own  use.  OaskeU  v.  Gasej 
18  Iowa,  147;  Paup  v.  Sylvester,  22  Ibid.  871 ; 
Meyer  v.  Meyer  et  al.,  23  Ibid.  359. 

84.  Heirs:  right  to  aasets.  The  mere  fact 
tiiat  DO  administrator  of  an  estate  has  been 
appointed  after  considerable  lapse  of  time,  does 
not  confer  upon  the  heirs  of  the  intestate  the 
property  in  the  personal  effects  of  the  deceased, 
nor  enable  them  to  maintain  suit  in  their  own 
name,  on  a  promissory  note  forming  a  part 
thereof.  ( Woodin  et  al.  v.  Boffley,  1  Wend.  453 ; 
BeecJier  et  al.  v.  Orouse  db  Bruce,  19  Ibid.  306 ; 
Jenkins  et  al.  v.  Freyer  et  al.,  4  Paige's  Ch.  47  ; 
Latcrence  v.  WrigJU,  23  Pick.  128 ;  HaU  v.  Bur- 
gess, 5  Gray,  12  ;  Coons  v.  NaU's  Heirs,  4  Litt. 
264 ;  Brunk  v.  Means,  11  B.  Monr.  217 ;  Roor- 
back et  al.  V.  Lf}rd  etal.,4.  Conn.  347  ;  Smith  et  al. 
V.  I>rury  etal.,  37  Mo.  20.)  Haynes  et  al.  v.  Har- 
ris, 38  Iowa,  516. 

86. Upon  the  appomtment  of  an  admin- 
istrator, his  title  in  such  property  relates  back 
to  tbe  death  of  the  intestate.  Ibid. 

86. But  if  it  were  shown  that    there 

were  no  debts  against  the  estate,  and  tliat  the 
period  fixed  for  granting  letters  of  administra- 
tion had  expired,  it  seems  that  the  right  of  the 
heirs  to  the  proceeds  of  the  note  would  be  pro- 
tected and  enforced.  Ibid. 

b.  Discovery  of  assets. 

87.  ProoeedingB  for  discovery  of  asset! :  stat- 
ute oonstrued.  Under  Reyision,  sections  2366 
and  2367  *  (Code  of  1873,  t^g  2379,  2380),  authoi- 
izing  summary  proceedings  for  the  discovery 
of  assets,  the  examination  must  be  confined 
to  the  answers  of  the  person  charged.  Smyth 
V.  Smyth,  24  Iowa,  491. 

88.  Evidence :  statute  construed.  A  person 
proceeded  against  for  the  discovery  of  assets 
under  said  sections,  is  not  a  witness  within  the 
meaning  of  section  3982,  which  prohibits  a  party 
from  testifying  where  the  adverse  party  is  an 
executor,  and  hence  not  disqualified  from  testi- 
fying. But  were  it  otherwise,  the  administrator, 
at  whose  instance  the  person  is  compelled  to 
testify,  could  not  make  the  objection.  Ibid. 

89.  Power  of  the  court.  Said  sections  do  not 
confer  authority  upon  the  county  court  to  try  and 

*  Sec.  2366.  The  court  may  summon  before  it  any 
person  suspected  of  havlns  taken  wronfrful  posses- 
sion of  any  of  the  effects  of  the  deceased,  or  of  hav- 
ing had  such  effects  under  hla  control,  and  may 
subject  htm  to  an  examination  under  oath,  and  If 
upon  such  examination  it  appear  to  the  court  that 
such  suspected  person  has  th«  wrongful  posseasion 


determine,  as  an  issue  of  fact,  upon  general  evi- 
dence, the  question  whether  a  person,  suspected 
of  80  doing,  has  taken  wrongful  possession  of 
property  or  effects  of  the  estate ;  but  merely  to 
summon  and  compel  the  appearance  of  such 
person,  and  subject  him  to  an  examination 
under  oath ;  and,  in  case  it  appears  therefrom 
that  he  has  property  belonging  to  the  estate, 
order  the  same  to  be  delivered  to  the  adminis- 
trator, and  to  compel  a  compliance  therewith  by 
imprisonment  of  the  defendant.  Hickman, 
adm'r,  v.  Stanton,  32  Iowa,  134. 

90.  It  is  accordingly  held,  that  an  order 

in  a  proceeding  of  this  character,  to  the  effect 
that  the  person  proceeded  against  should  deliver 
to  the  administrator  certain  money  found  to  be 
in  his  possession,  made  in  the  absence  of  such 
person,  and  upon  the  evidence  of  other  wit- 
nesses was  unauthorized.  Ibid. 

VI.  Claihb  against  the  Estate. 

91.  No  suit  should  be  brought  agaftist  an 
estate  upon  a  claim  for  less  than  twenty-five 
dollars,  until  the  claim  has  been  presented  as 
required  by  statute  to  the  representative  of  the 
estate,  and  payment  thereof  refused.  Oalloway 
et  al.  V.  Irout,  2  G.  Gr.  595.  (Revised  Statutes 
of  1843,  page  469,  section  6.) 

92.  Order  allowing  a  claim.  An  order  or 
decree  of  the  probate  court,  upon  the  allowance 
of  a  claim  against  an  estate,  as  follows  :  *<  It  is 
therefore  decreed,  that  the  same  be  allowed; 
that  the  plaintiff  recover  the  sum  of  $162.12 ; 
and  that  the  administrator  is  hereby  ordered  to 
pay  the  same  according  to  law,"  is  but  an  allow- 
ance of  the  claim,  and  not  a  judgment  in  the  tech- 
nical sense .  Little  et  al.  v.  Sinnett,  7  Iowa, 
324. 

93.  The  evidence  upon  which  a  court  of 
probate  allows  a  claim  against  an  estate,  need 
not  appear  in  the  record ;  and  in  a  collateral 
action,  neither  the  supreme  nor  the  district  court 
can  examine  tbe  evidence  upon  which  the  allow- 
ance of  the  claim  was  i  redicated.  Ibid. 

94.  Admission  of  claims.  The  admission  of 
a  claim,  filed  against  an  estate,  as  correct,  by 
the  administrator,  does  not,  under  section  19, 
chapter  158,  liaws  of  1870,  preclude  the  court 

of  any  property  or  effects  of  the  deceasedt  the  court 
shall  order  such  property  or  effects  to  be  delivered 
to  the  executor  of  the  estate. 

Sec.  ISffi,  If  he  disobey  such  order  or  summons, 
or  refuse  to  answer  the  interromttories  propounded, 
he  oiay  be  committed  to  the  Jail  of  tbe  couirty  until 
acompliam^  be  yielded. 
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from  requiring^  proofs,  and  finally  rejecting  the 
claim.    Karr  v.  Stivers,  admr.,  34  Iowa,  123. 

96.  A  Judgment  against  the  decedent  may  be 
filed  as  a  claim  against  his  estate,  when  satis- 
faction is  sought  out  of  his  personal  property. 
Games  v.  GrandaU,  4  Iowa,  151. 

96.  Filing  claims  of  fourth  claas.*  Claims  of 
the  fourth  class  mast  be  filed,  proved  and 
allowed  within  eighteen  months.  J^oble  v. 
Morreyy  admr.,  19  Iowa,  509. 

97.  Claims  belonging  to  the  fourth  class 
named  in  section  2405  of  the  Revision  of  1860, 
are  barred,  and  will  not  be  allowed  if  not  pre- 
sented for  allowance  within  one  year  ind  a  half 
after  the  granting  of  letters  of  administration, 
unless  embraced  within  the  exceptions  in  said 
section  provided  for.  Woodward,  adm*r,  v.  Lav- 
erty  et  al.,  14  Iowa,  381.  * 

98.  Equitable  relie£  The  equitable  relief 
contemplated  by  paragraph  1873,  Code  of  1851 
(Rev.  of  1860,  §  2405 ;  Code  of  1873,  §  2421), 
will  not  be  granted  to  party  who  had  full  notice 
of  the  decease  of  the  Intestate,  and  the  appoint- 
ment and  qualification  of  an  administrator,  and 
was  negligent  in  the  prosecution  of  his  demand. 
Ferral  v.  Irvine,  adm*r,  12  Iowa,  52. 

99.  A  claimant  should  be  held  to  very  strict 
proof  of  equitable  circumstances  which  would 
warrant  the  allowance  of  a  claim  filed  years 
after  the  granting  of  administration,  and  after 
the  final  report  and  settlement  with  the  admin- 
istrator. And  this  is  especially  true  when  the 
claimant  knew  all  the  time  of  the  debtor's 
death,  and  of  the  circumstances  upon  which  he 
relies.    SJwmo  v.  Bissel,  admW,  20  Iowa,  68. 

100.  Said  section  should  not  be  construed  so 
as  to  encourage  delay  in  tbe  settlement  of  estates. 
Each  case  arising  under  the  section  must  be  de- 
termined upon  its  own  particular  circumstances. 
Brewster  v.  Kendrick,  adm'x,  17  Iowa,  479. 

101.  When  a  claim,  otherwise  barred  by  said 
section,  is  allowed  upon  the  ground  of  peculiar, 

*  The  sections  of  the  Revision  of  1860,  bearing 
upon  this,  are  as  follows ; 

Sec.  240S*  p370.)  As  soon  as  the  executors  are 
possessed  of  sufficient  means  over  and  above  the 
expenses  of  administration  they  shall  pay  off  the 
charfres  of  the  last  sickness  and  funeral  of  the  de- 

8kc.  8408.  (1371.)'  They  shall  in  the  next  place  pay 
any  allowance  which  may  be  made  by  the  court  for 
the  maintenance  of  the  widow  and  minor  children, 
previous  to  the  time  when  a  sufficient  amount  for 
such  maintenance  can  be  paid  to  them  out  of  their 
share  of  the  estate,  which  amount  so  advanced  shall 
afterward  be  deducted  from  their  respective  portions. 

8ec.  2404.  (1372.)  Other  demands  against  tne  estate 
are  payable  in  the  following  order: 


equitable  circumstances,  the  class  in  which  it 
shall  be  paid  should  also  be  determined  from 
such  circumstances.  Ibid.  Per  Wright,  Ch.  J., 
and  Dillon,  J.,  concurring  in  same  case. 

102.  A  claim  barred  by  the  language  of  said 
section,  but  allowed  upon  the  ground  of  pecu- 
liar equitable  circumstances,  should  be  paid  as  a 
fourth  class  claim.  Per  Colk  and  Lowe,  JJ. 
dissenting  in  same  case. 

103.  IllustrationB  of  foregoing  rules.  Where, 
in  an  action  on  a  promissory  note  against  the 
administrator  of  the  maker,  commenced  after 
the  note  was  barred  by  section  1378,  Code  of 
18/51,  it  appeared  that  the  plaintiff  was  a  non- 
resident of  the  State  when  the  note  was  exe, 
cuted,  and  had  so  remained  ever  since  ;  that  at 
that  time  and  thereafter  until  his  death,  the 
maker  resided  in  this  State ;  that  the  plaintiff 
had  no  notice  of  his  death  or  of  the  appointment 
of  an  administrator  until  immediately  preceding 
the  commencement  of  the  suit ;  and  that  the 
estate  remained  unsettled,  and  there  was  in  the 
hands  of  the  administrator  means  to  pay  all  de- 
mands against  the  same ;  it  was  /leld,  that  the 
showing  of  ^'  peculiar  circumstances  "  was  sui)i 
cient  to  entitle  the  plaintiff  to  equitable  relief. 
McGoTTnack  v.  Gook,  admr.,  11  Iowa,  267. 

104.  When  the  petition  in  an  action  againat 
an  executor  alleged  that  the  decedent,  at  th/B 
date  of  his  death,  held  notes  against  the  plain- 
tiff, that  they  were  presented  to  the  plaintiff  for 
payment,  by  his  executor,  soon  after  the  death 
of  the  decedent ;  that  the  executor  was  then  in- 
formed of  the  existence  of  the  account  in  suit ; 
that  it  was  then  agreed  that  said  account  should 
be  made  out,  and  that  so  much  thereof  as  re- 
mained due  and  unpaid  should  be  allowed  as  a 
payment  or  set-off  on  said  notes ;  that,  relying 
on  said  assurances,  the  plaintiff  did  not  present 
said  account  for  probate,  as  he  otherwise  would 
have  done ;  that,  over  two  years  after  the  death 
of  the  intestate,  the  executor  brought  suit  on 

1.  Debts  entitled  to  a  preference  under  the  laws  of 
the  United  States  ;  2.  Public  rates  and  taxes ;  Claims 
filed  within  six  months  after  the  notice  given  by  the 
executors  of  their  appointment ;  4.  All  other  debts  ; 
5.  Leiracies. 

Sec.  2405.  (1373.)  All  claims  of  the  fourth  of  the 
above  classes  not  filed  and  proved  within  oneyear 
and  a  half  of  the  ffivln^  of  the  notice  aforesaia  are 
forever  barred,  unless  the  claim  is  pending  in  the 
district  or  supreme  court  or  unless  peculiar  circum- 
stances entitle  the  claimant  to  equitable  relief. 

The  figures  in  parentheses  denote  the  number  of 
the  sections  as  they  stood  in  the  Ck)de  of  1851.  They 
are  reprinted  in  the  Ck)de  of  1873>  H  2418,  2419, 2420, 
2421. 
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the  notes,  when  the  account  was  interposed  as  a 
set-off;  that  said  suit  and  claims  of  set-off  were 
hoth  withdrawn  hy  consent  of  parties ;  held, 
that  plaintiff  was  not  entitled  to  relief,  as  against 
the  limitations  provided  by  section  2405,  Revis- 
ion of  1860  (Code  of  1873,  §  2421).  Pregton  v. 
i?ay,  exr.f  19  Iowa,  127. 

105.  That  the  county  judge  kept  no  books  of 
record  in  his  office  in  which  to  file  claims ;  that 
a  prior  administrator  had  promised  to  pay  the 
claim,  and  that  the  estate  still  remains  un- 
settled, are  not  sufficient  as  circumstances  entitl- 
ing the  claimant  to  equitable  relief  within  the 
meaning  of  said  section,  and  will  not  prevent 
the  bar  of  the  statute  therein  provided  for 
against  claims  filed  after  the  expiration  of  eigh- 
teen months.  Ihid.;  Dams  v.  Shaw?ian,  84 
Iowa,  01. 

106.  Where  the  plaintiff,  being  a  non-resident 
of  the  State,  sent  to  an  attorney  for  collection  a 
promissory  note  within  the  time  allowed  by  law 
for  filing  claims  of  this  character  against  an 
estate,  and  the  attorney,  upon  inquiry,  learning 
of  the  death  of  one  of  the  makers,  wrote  to  the 
administrator  of  his  estate,  who  infonned  him 
by  letter  in  reply,  that  his  decedent  was  only 
security,  that  if  the  principal  did  not  pay  he 
would,  and  requesting  that  no  costs  be  made  ; 
and,  further,  that  the  principal  was  then  absent 
from  home,  that  he  would  see  him  on  his  return 
and  communicate  to  plaintiff's  attorney  the  re- 
sult of  the  interview,  and  requested  that  no  suit 
be  brought  on  the  note  until  he  should  thus 
hear  from  him  ;  and  the  attorney,  relying  upon 
these  statements  and  requests,  delayed  filing  the 
claim  until  after  the  expiration  of  the  statutory 
period  of  eighteen  months,  it  was  held,  that  the 
circumstances  entitled  plaintiff  to  equitable  re- 
lief against  the  bar  of  the  statute,  within  the 
meaning  of  section  2405  of  the  Revision  (§  2421, 
Code  of  1873),  and  that  the  claim  was,  therefore, 
not  barred.  Brayley  v.  Ross,  adm'r,  et  at.,  33 
Iowa,  505. 

107.  A  claim  agaixist  an  estate,  filed  within 
six  montlui  from  notice  of  administrator's  ap- 
pointment,  belongs  to  claims  of  the  third  class, 
and  is  not  affected  by  the  limitation  relating  to 
claims  of  the  fourth  class,  as  prescribed  by 
section  2405  of  the  Revision,  and  may  be  estab- 
lished after  the  expiration  of  eighteen  months. 
GoodncJi  V.  Conrad,  24  Iowa,  254. 

108.  Where  claim  ia  filed  but  not  sworn  to 
within  the  time.    A  claim  against  an  estate  is 


not  barred  by  the  statute  requiring  claims  of 
that  class  to  be  filed  and  proved  within  one 
year  and  a  half  from  the  giving  of  notice  of  the 
administrator's  appointment,  if  it  he  filed  within 
the  time  prescribed  though  not  sworn  to  until 
after.  The  provisions  of  the  statute  respecting 
the  oath  being  directory,  it  may  be  administered 
after  the  filing.  Following  Goodrich  v.  Conrad,  24 
Iowa,  254;*  WUeY.  Wrig7a,adm\S2  Ibid.  ^1. 

109.  Where  a  claim  was  filed  but  not  proTed 
within  the  statutory  period,  because  of  the  case 
being  continued  for  the  purpose  of  perfecting 
service  and  because  of  a  re-trial  being  ordered 
at  a  subsequent  term,  it  was  ?ield,  that  the  claim 
was  not  barred.  1  hid. 

110.  Application  of  statute.  The  bar  pro- 
vided by  section  2405  of  the  Revision  of  1860, 

Vs  to  claims  against  the  estate  of  a  decedent,  ap- 
plies only  to  claims,  the  satisfaction  of  which  is 
primarily  sought  out  of  the  personal  assets  of 
the  decedent,  and  not  to  claims  secured  by  mort- 
gage, upon  which  the  creditor  relies  for  satis- 
faction.   AUen  V.  Moer,  16  Iowa,  307. 

111.  Judgment  lien.  Sections  2399  f  and  2405 
have  reference  only  to  judgments  or  claims 
sought  to  be  established  against  the  personal 
assets,  and  a  failure  to  file,  as  a  claim  against  the 
estate,  a  judgment  rendered  prior  to  the  death  of 
the  decedent,  within  the  time  prescribed  by  the 
latter  section,  does  not  affect  the  lien  of  such 
judgment  against  real  estate  upon  which  it  op- 
erated during  the  life-time  of  the  decedent. 
Baldwin  v.  TuttU,  23  Iowa,  66. 

112.  Enforcement  of  Judgment.  While  a 
judgment  rendered  against  a  decedent  prior  to 
his  death  may  be  enforced  against  real  estate 
upon  which  it  is  a  lien,  without  being  filed  as  a 
claim  against  the  estate,  this  right  of  enforce- 
ment must  be  exercised  while  the  judgment 
lien  exists.  Nor  can  the  lien  in  such  case  be 
revived  for  that  purpose  by  an  action  on  the 
judgment.    Davis  v.  Shawhan,  34  Iowa,  91. 

*  The  provision  of  the  statute  referred  to  is  as 
follows : 

'*  Claims  Efratnst  the  estate  must  be  clearly  stated, 
Bworn  to  and  filed.  Ten  days'  notice  of  the  hearlnfr 
indorsed  on  a  copy  of  the  claim  must  be  served  on 
one  of  the  executors  In  the  manner  required  for 
commencing  actions  In  the  district  court.''  Code  of 
ia51,  8  1359;  Revision  of  1860,  6  2391;  Code  of  1873, 
S  3408. 

+  Section  2399  of  the  Revision  is  as  follows : 

"  Unsettled  judgments  rendered  prior  to  the  death 
of  the  decedent  shall  be  entered  in  the  catalogue  of 
claims,  and  so  much  thereof  allowed  as  the  plaintiff 
will  show,  by  his  own  oath  or  otherwise.  Is  unpaid. 
But  they  possess  no  preference  over  other  claims  ex- 
cept the  liens  allowed  by  law  in  their  favor."  Sec- 
tion ^^105  will  be  found  In  note  to  sectloc  96,  ante. 
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113.  Third-claas  olaims.  The  fil  i  n^  of  a  claim 
within  six  months  after  notice  of  the  granting 
of  letters  of  administration  fixes  its  character 
as  a  claim  of  the  third  class,  without  reference 

■  to  the  time  it  is  established  by  evidence.    Noble 
V.  Morrey,  udmr.,  19  Iowa,  509. 

114.  Copy  of  aocount  should  be  annexed. 
Where  a  claim  is  filed  against  the  estate  of  a 
decedent  under  section  1359  of  the  Code  of  1851* 
a  copy  of  the  written  instrument  or  account 
upon  which  the  claim  is  founded  should  be  an- 
nexed to  the  claim.  Baker  v.  Ghittucks  et  al.,  4 
G.  Gr.  480. 

116.  Administrator  should  be  made  party. 
In  a  proceeding  to  prove  up  a  claim  against  an 
estate,  the  executor,  or  administrator,  and  not 
the  estate,  should  be  made  party  defendant. 
No  judgment  or  adjudication  can  be  rendered 
against  an  estate  as  defendant,  as  against  a 
natural  person.  YoorJvm  dt  Co,  v.  Eubank, 
exr.,  6  Iowa,  274. 

116.  No  Judgment  should  be  rendered.  In 
a  proceeding  against  an  administrator  or  execu- 
tor to  prove  up  a  claim  against  an  estate, 
no  judgment,  in  the  sense  in  which  the 
term  is  ordinarily  used,  should  be  rendered. 
The  object  of  the  proceeding  is  to  ascertain  the 
truth  and  justice  of  the  claim  against  the  es- 
tate ;  and  when  so  ascertained,  it  is  to  be 
allowed,  and  ordered  to  be  paid  from  the  assets 
of  the  estate.  Ibid. 

117.  Nature    of  proceeding:   filing  claims. 

The  stating,  verifying  and  filing  of  a  claim 
against  an  estate,  in  the  county  court,  is  in  the 
nature  of  a  petition ;  when  it  is  based  on  a 
written  instrument,  it  is  sufficient  to  file  a  copy, 
if  the  original  is  produced  at  the  time  of  trial 
or  when  it  is  allowed.  Baker  v.  Chittucks,  4 
G.  Gr.  480;  Braught  v.  Griffith  and  McGleary, 
16  Iowa,  26. 

118.  Withdrawal  of  olaim  for  temporary 
purpose.  When,  after  filing  a  note  as  a  claim 
against  the  estate,  the  creditor  withdrew  the 
original  from  the  county  judge's  office,  for  the 
purpose  of  suing  other  parties  therein,  and 
witliout  intending  to  abandon  the  claim  against 
the  estate,  and  the  county  j  udge  made  the  fol- 
lowing memorandum  on  the  papers  to 
which  the  note  was  attached :  "  Novem- 
ber 2Hth,  John  Peck  this  day  withdrew  the  note 

•  Thlf*  Ruction  of  the  Code  of  1851  in  the  same  as  sec- 
tion SKH  of  the  KeviAion,  and  section  ;i408  of  the  Code 
of  1873,  set  out  in  note,  a/ite,  pa^pe  610. 


for  $1,000  which  was  on  file  in  this  office.  P. 
P.  Henderson,  county  judge,"  which  was  the 
only  entry  made  showing  the  fact ;  it  was  held 
that  the  withdrawal  for  the  purpose  indicated 
was  not  a  withdrawal  or  abandonment  of  pro- 
ceedings to  establish  the  claim.  Ibid. 

119.  Oontingent  claims.  The  filing  of  the 
claim  by  the  creditor  against  the  estate  of  the 
principal  debtor  obviates  any  necessity  for  filing 
the  same  as  a  contingent  claim,  under  section 
2307  of  the  Revision  of  1 860  (§  2414,  Code  of  1873). 
Braught  v.  Griffith  and  MeCleary,  16  Iowa,  26. 

120.  Failure  to  file  Judgment.  That  a  judg- 
ment, obtained  in  the  district  court  against  the 
administrator  of  an  estate,  was  not  filed  as  a 
claim  against  the  estate,  cannot  be  urged  by  a 
fraudulent  vendee  of  land  in  a  proceeding  to 
subject  it  to  the  payment  of  such  judgment. 
Harlin  v.  Stevennon,  80  Iowa,  371. 

121. rights  of  Judgment  creditor.    That 

the  judgment  creditor  in  such  case  would  have 
an  action  against  the  administrator  for  his  fail- 
ure to  have  the  fraudulent  conveyance,  knowing 
it  to  be  such,  set  aside,  and  the  property  sub 
jected  to  the  payment  of  the  debts,  will  not  pre- 
clude him  from  proceeding  himself  directly 
against  the  land  to  subject  it  to  the  payment  of 
his  judgment.  Ibid. 

122.  parties.    The  heirs  of  the  decedent, 

being  concluded  by  the  fraudulent  conveyance 
of  their  ancestor  in  such  case,  are  neither  neces- 
sary nor  proper  parties  defendant  to  such  pro- 
ceeding. Ibid. 

123.  AppeaL  When  a  claim  against  an  estate 
has  been  allowed  in  favor  of  an  administrator, 
the  heirs  interested  may  apply  for  and  prosecute 
an  appeal  in  their  own  names.  The  statute 
contemplates  that  the  appeal,  when  applied  for 
to  the  district  court,  shall  be  allowed  within  one 
year  from  the  date  of  the  act  complained  of ; 
but  when  the  party  applies  for  the  appeal 
within  the  year,  and  is  without  fault,  either  in 
making  the  application  or  prosecuting  the  same, 
he  is  not  concluded,  though  the  order  allowing 
the  same  is  not  made  until  after  that  time. 
Burns  et  al.  v.  KeaSy  admx.,  20  Iowa,  16. 

VII.  Payment  of  Debts  and  Leqacies. 

124.  Order  of  payment  of  claims  against  an 
estate.  The  assets  of  a  decedent  should  be 
applied  in  the  payment  of  claim:?  in  the  follow- 
ing order :  1.  Expenses  of  administration  ;  2. 
Charges  of  last  sickness  and  funeral  expenses  ; 
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8.  Allowances  made  to  the  widow  and  minor 
children ;  4.  Debts  entitled  to  a  preference  under 
the  laws  of  the  United  States ;  5.  Public  rates 
and  taxes ;  6.  Claims  filed  within  six  months 
after  notice  of  the  appointment  of  an  adminis- 
trator ;  and  the  court  should  not  order  the  pay- 
ment of  a  claim  in  the  sixth  class  until  it  is 
shown  that  assets  remain  after  satisfying  the 
claims  belonging  to  the  preceding  classes  ;  and 
assets  thus  remaining  should  be  applied  to  the 
payment  of  all  claims  in  that  class  ratably. 
Assets  remaining  after  the  payment  of  all 
claims  of  that  class  should  be  applied  to  other 
debts  and  legacies.  Hart  v.  Jewett  et  cU.,  11 
Iowa,  276. 

126.  Date  of  filing.  The  filing  of  a  claim 
within  six  months  after  the  notice  was  given 
by  the  administrator  of  his  api)ointment,  enti- 
tles it  to  payment  before  those  filed  after  the 
expiration  thereof,  even  though  it  is  not  admit- 
ted by  the  administrator,  or  passed  upon  by  the 
court,  until  after  six  months.  Gha/uUer  v. 
Hocketfs  Admr.,  12  Iowa,  260. 

126.  Ooonty  court  may  designate  class.  The 
county  court  may  allow  or  disallow  a  claim,  and 
designate  the  class  of  claims  in  which  it  shall 
be  paid.  The  Code  of  1851  contemplated  a  judg- 
ment for  a  specific  sum,  after  the*  assets  were 
ascertained  to  be  insufficient  for  the  payment  of 
all  the  debts  of  any  one  class.  Hart  v.  Jewett 
et  al.,  11  Iowa,  276. 

127.  When  a  claim  has  been  allowed,  and  its 
class  designated  by  the  county  court,  it  should 
be  paid  ratably  with  other  claims  of  the  same 
class,  when  the  assets  are  insufficient  to  pay 
the  full  amount  of  all.  Ibid. 

128.  Judgment  on  third-daBS  claim  in  dis- 
trict court.  When  an  action  is  commenced  in 
the  district  court  upon  a  claim  against  an  execu- 
tor of  which  such  court  has  jurisdiction,  within 
six  months  after  the  publication  of  the  notice 
of  the  appointment  of  the  executor,  the  judg- 
ment, when  rendered,  should  be  allowed,  and 
paid  as  a  claim  of  the  third  class,  notwithstand- 
ing the  claim  is  not  filed  in  the  county  court 
until  after  the  expiration  of  one  year  and  a  half 
after  such  publication.  Cooley  v.  Smith,  exr.,  17 
Iowa,  99. 

129.  Striking  of  dividends.  It  is  the  duty 
of  an  administrator  to  pay  off  the  claims  against 
an  estate  as  speedily  as  possible,  consistent  with 
the  rights  and  interests  of  all  parties  interested, 
and  when  the  assets  are  insufficient  to  pay  off 


the  whole  of  the  debts  of  any  one  class,  the 
county  court  should  from  time  to  time  strike 
dividends,  and  the  executor  should  pay  accord- 
ingly.   Hart  V.  Jeioett,  admr.,  17  Iowa,  234.  ' 

130.  What  legatees  get  Until  the  estate  is 
settled,  it  cannot  be  kno^vn  that  the  legatees 
will  obtain  any  thing  from  the  estate.  McQreg- 
or's  Executors  v.  Vanpel,  24  Iowa,  436. 

VIII.  Accounting  and  Distribution. 

131.  Nature  of  proceeding  to  compel  account- 
ing. A  proceeding  before  a  probate  court  requir- 
ing a  guardian  to  make  a  settlement  of  his  ac- 
counts and  to  ascertain  the  situation  of  the  estate 
of  which  he  is  administrator  or  guardian,  is  in  no 
sense  a  proceeding  to  recover  a  judgment  against 
such  administrator  or  guardian  for  the  money 
received  by  him  or  remaining  in  his  hands.  In 
such  cases  it  is  only  competent  to  ascertain  the 
state  of  the  accounts  in  order  that  the  parties 
interested  may  thereafter  take  such  steps  as 
they  may  deem  expedient  under  the  circumstan- 
ces.   Foteaux  v.  Lepage,  6  Iowa,  123. 

132.  Accounts  cannot  be  Joined.  The  ac 
counts  of  a  persoYi  acting  as  administrator  of  an 
estate  and  also  as  guardian  of  the  minor  heirs 
of  the  decedent  cannot  be  tried  as  a  whole.  1  bid. 

133.  Oompensation !  presumption.  Under 
Revision,  section  2454  (Code  of .  1873,  §  2494), 
the  county  judge  may,  for  extraordinary  servi- 
ces, allow  an  administrator  a  compensation  ad- 
ditional to  that  therein  provided  for  ordinary 
services  ;  and  where  it  appears  that  more  than 
ordinary  compensation  was  allowed,  the  pre- 
sumption is  that  it  was  for  extraordinary  servi- 
ces, in  the  absence  of  evidence  to  the  con- 
trary.  Pattertan,  admr.,  v.  Bell,  admr.,  25  Iowa, 

149. 

134.  Action  for  distributiTe  share  of  de- 
ceased heir.  To  recover  the  distributive  share 
of  a  deceased  heir,  the  action  must  be  brought 
in  the  name  of  the  administrator,  and  not  the 
heirs  of  such  heir.  Eliodes  v.  StoiU,  26  Iowa,  313. 

135.  EzoessiTe  distribution.  That  a  part  of 
the  heirs  received  more  than  their  share  under 
a  distribution  of  assets  by  the  administrator  fur- 
nishes no  cause  of  action  against  the  latter,  if 
the  condition  of  the  estate  is  such  that  the  por- 
tions may  be  equalized  in  future  distributions. 
Patterson  v.  Bell,  25  Iowa,  149. 

136.  Where  some  of  the  heirs  received  more 
than  their  share,  under  a  distribution  by  the 
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administrator,  held,  that  this  constitutes  no 
cause  of  action  agaiust  tlie  administrator's  ad- 
ministrator, by  an  administrator  de  bonis  non. 
Ibid, 

137.  The  right  to  a  distributive  share  vests 
in  the  penon  entitled,  whether  widow  or  next 
of  kin,  instanter  upon  the  death  of  the  intestate, 
and  not  from  the  time  of  distribution  actually 
made ;  and  distribution  gives  to  the  distributee 
no  new  title,  but  only  ascertains  the  property  to 
which  the  title  attaches.  If  the  death  of  the  dis- 
tributee takes  place  before  distribution  is  actually 
made,  his  share  goes  to  his  legal  representative 
or  legatee ;  aud  the  right  of  the  widow  to  her 
distributive  share  is  held  by  a  title  as  high  as 
that  of  the  heir  or  next  of  kin,  and  like  his  is 
not  personal,  but  transmissible.  (Davers  v. 
Detoes,  8  P.  Wms.  40,  note ;  Reeve,  57,  71 ;  Bac. 
Abr.,  tit.  "Exr.  &  Admr."  2  Eq.  Cas.  Ab.  444; 
HaywardY.  Hay  ward ,  20  Pick.  517 ;  followed  and 
approved  in  Kingsbury  v.  Scovill,  26  Conn.  349  ; 
Foster  v.  Fifield,  20  Pick.  67.)  Moore,  ex*r,  v. 
Oord&n,  ex*r,  24  Iowa,  168. 

138.  It  is  a  well>established  rule  of  law,  that 
the  right  to  a  distributive  share  of  personal  es- 
tate, under  the  statute  of  distributions,  is  a 
vested  interest,  vesting  in  point  of  right,  at  the 
time  of  the'  decease  of  the  intestate,  although 
the  persons  to  take  the  amount  to  be  received, 
must  be  ascertained  and  determined  by  a  decree 
of  the  prol^ate  court ;  which,  from  various  causes 
affecting  the  settlement  of  the  estate,  may  not 
be  made  till  long  afterward.  Ibid, 

139.  Accounting  not  finaL  An  interlocutory 
ex  parte  accounting  by  an  administrator  with 
the  county  judge  does  not  conclude  any  party 
interested.     Ctark  v.  Cress,  20  Iowa,  50. 

140.  Oonduidveness  of  settlements  of  ac- 
counts. In  the  absence  of  fraud,  mistake  or 
other  ground  of  equitable  relief ,  an  administra- 
tor's settlement  of  his  accounts  cannot  be  set 
aside  and  reopened,  though  made  in  the  absence 
of  those  interested,  after  the  expiration  of  three 
months.  Rev.,  §§  2447,  2466.  2457  (Code  of 
1873,  g  2474,  et  seq.) ;  Patterson,  admr.,  v.  Bell, 
ndmr.,  25  Iowa,  149. 

141.  collateral  attack.    The  correctness 

and  effect  of  a  settlement  by  an  administrator 
with  a  probate  judge  cannot  be  assailed  in  a  col- 
lateral action  ;  especially  where  there  is  no  basis 
therefor  laid  in  the  pleadings.  Ila/rlin  v.  Stecen- 
son,  30  Iowa,  371. 

See  DS8CSMT,  ante. 
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142.  Sufficiency  of  petition.  Where  a  peti- 
tion for  license  to  sell  real  estate  of  decedent, 
under  the  statute  of  wills,  approved  February 
18, 1843,  alleged  that  the  deceased  died  seized  of 
certain  real  estate,  describing  it,  and  stating  its 
appraised  value  ;  that  the  said  real  estate  was 
all  the  property  of  the  deceased  in  the  county, 
as  far  as  known ;  and  that  the  debts  and  charges 
of  administration  amounted  to  over  a  certain 
sum.  HM,  that  the  petition  showed  sufficiently 
a  necessity  for  a  sale  of  the  real  estate  of  the 
deceased.    LUtle  et  al.  v.  Sinnett,  7  Iowa,  324. 

143.  Notice  of  salOb  Where  a  notice  of  an 
administrator's  sale  of  real  estate,  dated  June  4, 
1847,  named  no  place  of  sale,  and  fixed  the  day 
of  sale  on  the  26th  of  June  next;  held,  that 
without  some  showing  that  an  unusual  or  im- 
proper place  was  adopted  for  the  sale,  or  that 
detriment  occurred  from  the  manner  of  stating, 
the  time  and  place  of  sale,  the  defects  in  tlie 
notice  were  not  sufficient  to  avoid  the  sale.  Ibid. 

144.  Sufficiency  of  notice  a  question  for  the 
probate  court.*  The  probate  court,  July  30 
1846,  ordered  the  administrator  to  give  notice 
by  advertising  in  a  specified  paper  "  for  three 
successive  weeks."  The  report  of  the  adminis- 
trator stated  that  "  legal  notice  of  the  sale  was 
published,"  as  shown  by  affidavit  filed.  The 
court  approved  the  report.  No  notice  of  sale 
was  found  in  tLe  office  ;  but  it  was  agreed  that 
it  was  published  in  the  papers  on  the  31st  of 
July,  and  the  7tli  and  14th  of  August,  and  that 
the  sale  took  place  on  the  15th  of  August.  Held, 
that  the  sufficiency  of  the  notice  of  sale  was  a 
question  for  the  probate  court,  and  if  its  decision 
was  erroneous,  an  appeal  was  the  proper  method 
for  correcting  it.  Held,  also,  that  the  error 
could  not  be  tried  in  this  collateral  proceeding. 
Morrow  v.  Weedy  4  Iowa,  77. 

146.  Notice  of  administrator's  appointment. 
Where  notice  of  the  appointment  of  an  admin- 
istrator does  not  name  the  county  in  which  the 
appointment  was  made,  such  a  defect  will  not 
invalidate  a  sale  of  real  estate  made  by  the  ad- 
ministrator.   IMtle  V.  SintveU,  7  Iowa,  824. 

146.  Notice    to    parties:    record   recitals. 

Where,  in  a  proceeding  in  chancery  to  set  aside  a 
sale  of  real  estate  made  by  an  administrator,  a 
record  of  the  proceedings  of  the  probate  court,  or- 
dering the  sale,  recites  that "  it  appearhig  to  the 
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court  tliat  all  persons  interested  therein  have 
been  duly  notified  "  of  the  application  for  an  or- 
der of  sale,  such  a  recitation  is  evidence  prima 
faHein  a  collateral  proceeding  that  the  notice 
requisite  to  give  the  court  jurisdiction  of  the  sub- 
ject-matter, and  of  the  persons  interested,  had 
been  given,  and  the  fact  that  no  notice  is  found 
is  not  sufficient  to  controvert  the  record.  Little 
V.  Sennetiy  7  Iowa,  324 ;   Cooper  v.  Sunderland, 

3  Ibid.  114;  Wade  v.  Carpenter,  4  Ibid.  361. 

147.  When  Jiuisdiction  becomes  effective. 
The  jurisdiction  of  the  probate  court  over  the 
settlement  of  the  estate  of  a  deceased  person 
attaches  and  becomes  effective  only  upon  the 
granting  of  letters  of  administration ;  and  the 
power  to  make  an  order  directing  the  sale  of 
real  estate  for  the  payment  of  debts  arises  only 
upon  the  presentation,  by  the  legal  and  regular 
administrator,  of  the  petition  prescribed  by  law. 
Long  V.  Burnett,  13  Iowa,  28. 

148.  When  such  a  petition  is  presented,  juris- 
diction over  that  particular  subject  is  acquired, 
and  the  subsequent  proceedings,  although  those 
of  a  court  of  inferior  and  limited  powers,  will 
be  presumed  as  regular  and  conclusive  as  those 
of  courts  of  general  jurisdiction,  and  cannot 
be  collaterally  assailed.  The  presentation  of  a 
petition  is  not  enough ;  it  must  be  done  by  an 
administrator  in  the  full  statutory  meaning  of 
such  a  commissioned  agent.  Ibid. 

149.  Sales  under  statutes  of  1843.  Under 
the  Revised  Statutes  of  1843,  section  3,  page 
675,  the  probate  court  which  granted  the  letters 
of  administration  on  the  estate  of  a  decedent 
had  jurisdiction  to  decree  a  sale  of  his  real  es- 
tate, situate  in  any  county  within  the  territory ; 
and  the  place  of  sale  seems  to  have  been  left 
discretionary  with  the  administrator  and  judge. 
It  was  not  Illegal  to  sell  at  Muscatine  lands 
lying  in  Cedar  county.  Van  Horn  v.  Ford,  16 
Iowa,  578. 

160.  The  petition  under  the  act  of  1843  for 
license  Lo  sell  need  not  state  the  value  of  the 
personal  property,  nor  need  a  specific  account 
of  the  debts  due  by  the  estate  be  filed  with  the 
petiti6n.  The  sufficiency  of  a  petition  cannot 
be  inquired  into  collaterally.    Morrow  v.  Weed, 

4  Iowa,  77. 

161.  Invalid  proceedings :  insufficient  record. 

Where  the  record  of  proceedings  in  the  probate 
court  for  the  sale  of  real  estate  of  a  decedent, 
under  the  provisions  of  the  Revised  Statutes  of 
1843,  failed  to  show  that  any  petition  for  the 


sale  of  the  real  estate  was  filed  by  the  adminis- 
trator, that  any  notice  was  given  of  the  pendency 
of  a  petition  filed  for  that  purpose,  that  notice 
was  given  of  the  sale  in  the  manner  required  by 
law,  that  the  administrator  took  the  oath  pre- 
scribed by  law,  or  other  evidence  of.  the  sale 
itself  than  the  deed  executed  by  the  administra- 
tor ;  it  was  Jield,  that  the  sale  could  not  be  sus- 
tained. Thornton  et  al,  v.  Mvlquinne,  12  Iowa, 
549. 

162.  Regularity  of  order  of  sale.  Under  the 
statutes  of  1843,  it  was  not  necessary  that  the 
claims  against  an  estate  should  be  proved  up 
and  allowed,  before  an  order  was  made,  author- 
izing the  administrator  to  sell  the  real  estate  of 
the  decedent ;  and  the  allowance  of  a  claim  after 
such  order,  and  before  the  sale,  is  sufficient  to 
sustain  the  prior  proceedings.  The  evidence 
upon  which  a  court  of  probate  allows  a  claim 
against  an  estate  need  not  appear  on  the  rec- 
ord; and,  in  a  collateral  action,  neither  the 
supreme  nor  the  district  court  can  examine  the 
evidence  upon  which  the  allowance  of  the  claim 
was  predicated.    Little  v.  Sinnett,  7  Iowa,  324. 

163.  Jurisdiction:  notice.  A  proceeding  by 
an  administrator,  under  our  statute,  to  sell  the 
real  estate  of  the  decedent  for  the  payment  of 
debts  due  by  the  estate,  is  not  a  proceeding  in 
rem,  but  one  in  its  nature  adversary,  and  a  sale 
made  thereunder,  in  the  absence  of  notice  of 
any  kind  to  the  parties  interested,  is  not  merely 
voidable,  but  absolutely  void,  for  want  of  juris- 
diction in  the  court  making  the  order  of  sale. 
{Babbitt  v.  Doe,  4  Ind.  356;  Doe  v.  Anderson,  5 
Ibid.  34 ;  Doe  v.  Bawen,  8  Ibid.  198 ;  Stbley  v. 
WeUs,  16  N.  Y.  185 ;  Bloom  v.  Burdick,  1  Hill, 
140  ;  SMdon  v.  Wright,  1  Seld.  518;  Bigney  v. 
Coles,  6  Bosw.  486 ;  Oorwin  v.  Merritt,  3  Barb. 
341 ;  Stark  v.  Brown,  12  Wis.  572  ;  Setzman  v. 
Paequette,  13  Ibid.  291 ;  OU)Son  v.  Shaw,  17  Ibid. 
197;  Dakin  v.  Hudson,  QCovr.  222;  French  v. 
Hoyt,  6  N.  H. .  Contra,  see  Gregan's  Jjessee  v. 
Astor,2  How.  338;  McPherson  v.  Cuneliff,  U 
Serg.  &  Rawle,  432 ;  Perkins  v.  Fairfield,  11 
Mass.  227 ;  SalstonstaU  v.  MUey,  28  Ala.  164 ; 
Shcldom  V.  Newton,^  Ohio  St.  502  ;  Rttbb  v.  Lessee 
of  Irwin,  15  Ibid.  698 ;  Lessee  of  Paine  v.  Mor- 
land,  15  Ibid.  442 ;  Benson  et  al.  v.  CiUey  et  al., 
8  Ibid.  614  :  TongmY.  Morton,  6  Harris  &  John- 
son, 23;  BoidenY.TJieSUUe,.^  Eng.  519  ;i?ictf 
et  al.  V.  Pa/rkman,  1 6  Mass.  328  ;  Solieir  v.  Mass, 
OenL  Hospitid,  3  Gush.  487 ;  WilkiTison  v.  Le- 
laud  et  (U„  2  Pet.  Go7  ;  see,  also,  7  Ohio,  201 ;  12 
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Ibid.  272  ;  9  Ibid.  119.) ;  Good  v.  IforUsy  et  cU.,  28 
Iowa,  188.  Per  Beck,  J. ;  Cole,  J.,  concur- 
ring.) 

164. infant  heir:  appearance  by  guar- 
dian ad  litem:  waiver  of  notice.  In  order  to 
render  an  administrator's  sale  of  real  estate 
valid  as  against  an  infant  heir,  he  mast  have 
been  served  with  notice  of  the  proceeding,  as 
provided  hj  the  statute,  and  an  appearance  and 
answer  by  a  guardian  ad  litem,  whom  the  pro- 
bate court  has  appointed,  without  such  notice 
having  been  given  to  the  infant  heir,  will  not 
confer  upon  the  court  jurisdiction  of  his  person, 
and  the  proceeding  will,  as  to  him,  be  void.  Ibid. 

166.  The  court  has  no  jurisdiction  in 

such  case  to  appoint  a  guardian  ad  litem,  unless 
there  has  first  been  a  complete  service  en  the 
minor.  Ibid, 

166.  statute  of  limitationB:  void  sales. 

The  limitation  contained  in  section  1356  of  the 
Code  of  1851  (Rev.,  §  2388 ;  Code  of  1873,  §  2401), 
which  provides  that  **  no  action  for  the  recovery 
of  any  real  estate  sold  by  an  administrator  can 
be  sustained  by  any  person  claiming  under  the 
deceased,  unless  brought  within  five  years  next 
after  the  sale "  does  not  apply  to,  and  will  not 
bar,  a  sale  that  is  absolutely  void  for  want  of 
jurisdiction  in  the  court  to  order  it.  Ibid. 

167. The  five-year  limitation  provided  by 

the  statute  applies  to  sales  that  are  invalid  as 
well  as  to  those  where  the  proceedings  are  merely 
defective,  and  the  action  in  the  present  case  was 
barred  thereby.  Wright,  J.,  holding,  in  addi- 
tion, that,  under  the  facts  of  the  case,  the  probate 
court  had  jurisdiction  of  the  parties,  and  was 
authorized  to  order  the  sale.  (Per  Dillon, 
Ch.  J. ;  Wright,  J.,  concurring.) 

168.  The  court,  being  equally  divided  in 
opinion,  the  judgment  of  the  court  below  sus- 
taining the  title  derived  through  the  adminis- 
trator's sale  in  the  present  case,  was  affirmed  by 
operation  of  law. 

See,  further.  Guardian  Sales,  post,  where 
like  principles  are  discussed;  also,  Jurisdic- 
tion ;  Descent. 


EXSMFTION. 


1.  Rules  of  construction.  While  statutes 
granting  exemptions  should  receive  such  con- 
struction as  will  carry  out  the  liberal  and  benevo- 
lent policy  of  the  legislature,  yet  parties  muHt 
bring  themselves  within  their  provisions,  at  leas 
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in  spirit,  before  they  can  claim  exemption  under 
them.  Charless  <fe  Blow  v.  Lamberaon,  1  Iowa,  435. 

2.  Lex  loci  governs  The  exemption  of 
property  from  execution  relates  to  the  remedy, 
and  is  governed  by  the  Ux  loci  and  not  by  the 
lex  loci  contractus.  NevoeU  v.  Hayden,  8  Iowa, 
140 ;  HdfcnMdn  A  Oore  v.  Gave,  3  Ibid.  287. 

3.  Habitually  earns  his  living:  Oode  con- 
strued. The  words  "habitually  earns  his  liv- 
ing," in  section  1898,  Code  of  1851  (Revision, 
§  3304,  Code  of  1873,  §  3072),  refer  to  the  '*  horse, 
or  team,  and  wagon  or  other  vehicle,  with  the 
proper  harness,"  of  any  physician,  farmer,  or 
other  person  therein  named.  Th6y  do  not  refer 
to  the  tools  of  the  mechanic,  or  the  books  of  the 
physician.    Perkins  v.  Wisn^r,  9  Iowa,  320. 

4.  Tools :  Oode  construed.  A  defendant 
claiming  that  tools  are  exempt  must  show 
that  he  is  a  mechanic,  and  that  they  are  the 
proper  tools  of  his  trade.  Ibid, 

6.  Bvidenoe.  Evidence  showing  that  the 
owner  of  a  wagon  used  it  doing  team  work  is 
admissible  for  the  purpose  of  showing  that  he 
habitually  used  it  for  the  support  of  himself 
and  family  though  such  use  was  beyond  the 
limits  of  the  State.  WhieJur  v.  Long,  sheriffs 
etc.,  11  Iowa,  48. 

6.  Head  of  a  fiunily.  An  unmarried  man,  with 
whom  his  brother  and  his  brother's  wife  lived 
and  for  whom  they  kept  house,  he  furnishing 
the  necessaries  for  housekeeping  and  living, 
was  not  the  head  of  a  family  within  the  contem 
plation  of  the  statute.  WTialen  v.  Cadman,  11 
Iowa,  226. 

7.  Uberal  construction.  The  exemption  laws 
should  be  liberally  construed.  Sevan  v.  Hay  den, 
fheriff,  etc.,  13  Iowa,  122 ;  Davis,  Watson  <fc  Co. 
V.  Humphrey,  22  Ibid.  137. 

8.  Team.  A  team  which  has  been  procured 
in  good  faith  for  the  "  habitual  u.se "  of  the 
owner  in  earning  a  livelihood  is  exempt  from 
levy  and  sale  under  execution.  Ibid, 

9.  Thus  if  a  person  abandons  one  employment 
and  procures  a  team  or  a  part  of  a  team,  intend- 
ing to  complete  it,  for  the  purpose  of  using  the 
same  in  good  faith  to  earn  for  himself  a  liveli- 
hood, that  is  such  an  habitual  use  of  the  team, 
in  contemplation  of  the  statute,  as  to  exempt  the 
same  from  levy,  whether  the  party  claiming  the 
benefit  of  the  exemption  law  has  had  an  oppor- 
tunity of  using  the  property  to  any  extent.  Ibid. 

10. physician.  While  a  physician  would 

be  entitled  to  claim  as  exempt  two  horses,  if 
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by  their  use  he  habitually  earned  his  living, 
and  this  whether  ^e  used  them  together  or 
singly,  yet,  in  order  to  avail  himself  of  the  ex- 
emption, he  must  show  this  use  of  both,  for  the 
purpose  and  in  ^he  manner  contemplated  by  the 
statute.    Corp  v.  Qriswold,  27  Iowa,  879. 

11.  The  sufficiency  of  evidence  to  show  that 
a  team  was  "  habitually  used  "  by  the  owner  to 
earn  a  livelihood,  and  was  exempt  from  execu- 
tion, considered.  Ibid, 

12.  A  waiver  of  the  eacemption  laws  oon- 
tained  in  a  note  will  not,  when  a  judgment  is 
obtained'  on  the  note,  entitle  the  plaintiff  to 
have  an  execution  levied  on  property  exempt 
from  execution  by  the  general  law  of  the  State. 
Curtis  V.  O'Brien  <fe  8ear8, 20  Iowa,  876. 

13.  Debtor's  earnings.  Section  8807,  Revis- 
ion 1860  (Code  of  1878,  g  3074),  exempting  the 
earnings  of  the  debtor  for  the  ninety  days  next 
preceding  the  levy,  does  not  authorize  the  hold- 
ing of  earnings  subsequently  accruing,  by  garn- 
ishing the  employer  of  the  debtor.  Da/ois, 
Watwn  d  Co.  v.  Humphrey ,  22  Iowa,  137. 

14i  In  such  case,  the  employer  is  not 

liable  under  the  garnishment,  unless  at  some 
subsequent  time  there  should  be  due  from 
him  to  the  debtor  an  indebtedness  for  more 
than  ninety  days'  labor.  Ibid. 

16.  What  is  exempt:  statute  oonjrtnied. 
Under  section  8304,  Revision  of  1860  (Code  of 
1878,  ^  8072),  the  exemption  is  only  of  neces- 
sary articles,  tools,  instruments,  etc.,  and  not 
articles  and  things  merely  convenient.  Hence, 
a  threshing  machine  owned  by  a  farmer  to 
thresh  his  own  grain  and  that  of  others  for 
hire  is  not  exempt.  Meyer  v.  Meyer,  28  Iowa,  860. 

16.  Trust-deed :  ▼olnnteer  exemption  law : 
statute  oonjrtrued.  Chapter  118,  Laws  1862,  ex- 
empting the  property  of  volunteers  from  sale 
under  a  deed  of  trust,  mortgage  or  execution, 
does  not  apply  to  trust-deeds  made  prior  to  April 
1, 1861  (Rev.,  §  3678),  and  which,  by  law  then  in 
force,  could  be  foreclosed  without  proceedings 
in  court.    Steffenbiel  v.  Oifford,  23  Iowa,  516. 

17.  Attempt  to  seU  exempt  property.  A 
person  owning  property  exempt  from  attach- 
ment has  a  right  to  dispose  of  the  same  by  sale  ; 
if  he  attempts  to  do  so  and  the  property  is  at- 
tached before  the  sale  becomes  effectual  in  law, 
he  will  not  lose  his  rights  under  the  exemption 
law  thereby,  but  may  insist  upon  the  same. 
Per  Lowe,  J.,  in  ^evan  -v.  Hay  den,  sheriff,  etc,, 
13  Iowa,  122. 


18.  Waiver  of  right.  If  an  execution  defend- 
ant voluntarily  surrenders  property  levied  upon 
without  claiming  its  exemption,  he  is  thereby 
estopped  from  afterward  asserting  such  claim. 
RichoA'ds,  Orumbaugh  d  Shaw  v.  Homes  et  al.,  80 
Iowa,  574. 

19.  laife  inaoFtnoe  poUoiea.  While  life  in- 
surance  policies  may  be  exempt  from  execution 
under  our  statute,  property  acquired  by  a  sale 
or  assignment  thereof  is  not.  Friedlander  v. 
Mahoney,  sheriff,  81  Iowa,  811. 

See  Execution;  Tax^ition. 


See  Eyidbitcb  ;  CriminaIj  Law. 


BZ  POST  FAOTO. 
See  CoNBTiTUTiONAii  Law. 


FACTOR. 


See  Principal  and  Aoent 


FALSB  IMPRISONMENT. 

1.  Justification. '  In  an  action  for  false  im 
prisonment,  the  defendant  may  justify  by  aver  ' 
ring  in  his  answer,  that  he  was  acting  as  city 
marshal,  and  that  the  plaintifif  was  so  disturbing 
a  worshiping  congregation  as  to  make  his  arrest 
necessary  ;  and  that  he  was  only  confined  until 
he  became  sufficiently  sober,  or  until  he  could 
be  taken  before  a  magistrate  for  examination. 
HtOehinsan  v.  Songster,  4  Q,  Or.  840. 

2.  Mistake  in  name.  A  mistake  in  the  name 
uf  a  defendant  prosecuted  for  an  offense  will 
not  render  his  arrest  illegal,  nor,  of  itself,  con- 
stitute a  cause  of  action  for  false  imprisonment 
or  assault  and  battery,  done  under  authority  of 
process,  though  innocent  of  the  offense  charged. 
AUen  V.  Leonard,  28  Iowa,  620. 

3. malicious  prosecution.    In  an  action 

for  damages  for  the  arrest  and  false  imprison- 
ment of  plaintiff  as  the  person  described  in  a 
warrant,  he  may  recover  without  any  proof  of 
malice,  if  the  jury  believe  from  the  evidence 
that  the  defendant  was  guilty  of  gross  negli- 
gence in  causing  his  arrest,  and  without  reason. 
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able  caase  to  believe  that  he  was  the  person  who 
committed  the  offense  charged  in  the  warrant. 
Such  an  action,  and  the  law  relating  thereto  dif- 
fers from  one  for  malicious  prosecution.  Ibid, 

4.  BAitigation.  While  an  order  issued  by  the 
adjutant-general  of  the  State,  bj  order  of  the 
executive,  to  officers  of  the  State  militia,  for  the 
arrest  of  certain  persons,  supposed  to  be  con- 
nected with  the  assassination  of  some  govern- 
ment officers,  might  not  justify  such  militia  of- 
ficers in  an  action  against  them  for  false  impris- 
onment in  making  such  arrest,  it  would  never- 
theless  be  admissible  in  mitigation  of  damages. 
Carpenter  v.  Parker  et  al.,  23  Iowa,  450. 


FALSB   PRBTIINSBS. 

See  Criminal  Law  ;  Fraud. 


FALSB    WBIQHTS    AND   MBA8URZI& 

See  Weiohtb  akd  Mbabureb. 


FAMIIjT. 


See  ExRMPTiON  ;  Homestead  ;  Husband  and 

Wife. 


1.  Marshals.  The  act  of  congress  of  Febru. 
ary  28, 1799,  is  the  only  act  regulating  fees  of 
marshals  in  the  territories.  The  act  of  1841 
relates  only  to  the  fee  allowed  for  summoning 
the  jury.  Jolinson  v.  The  United  States, 
Mor.  423. 

2.  Sheriffii  and  clerks.  By  regulation  of  stat- 
utes of  1843,  the  sheriffs  and  clerks  of  the  district 
court  were  allowed  not  exceeding  thirty  dollars 
per  annum  from  the  county  for  services  in 
criminal  cases  where  the  party  was  acquitted, 
and  were  not  entitled  to  any  other  compensation 
in  such  cases.  CuJberteon  v.  TJie  Board  of  Com- 
misnonent  of  Jefferson  County,  1  Q.  Qr.  416. 

3.  The  clerk  of  the  district  court  may  require 
the  payment  of  fees  for  making  out  a  transcript 
before  permitting  the  same  to  pass  beyond  his 
control.    Biekergon  v.  Shelby,  2  G.  Gr.  460. 

4.  Fee  bills.  Cliapter  136  of  the  Code  of 
1851  was  repealed  by  the  Revision  of  1860. 
Ripley  y.  Oifford,  11  Iowa,  367. 


6.  Costs:  attorneys'  fees.  Attorneys'  fees 
cannot,  in  any  case,  be  taxed  to  the  losing  party. 
An  act  to  repeal  part  of  section  845  of  chapter 
81  of  the  Code  of  Civil  Practice,  special  laws  of 
the  Eighth  General  Assembly.  (Rev.  1860,  p. 
627.)    Blake  Y,  Blake,  \^law9L,¥S, 

6.  The  successful  party  in  an  action  on  an 
ordinary  contract,  in  the  absence  of  malice  or 
want  of  probable  cause,  is  not  allowed  attor- 
ney's fees.  NeweU  v.  Sandford  and  ChUds,  13 
Iowa,  463. 

7.  Jurors.  When  a  jury  was  impaneled 
at  noon  on  Saturday,  and  adjourned  for  one 
hour  at  six  o'clock,  P.  H.,  after  which  the  trial . 
proceeded  until  ten  o'clock,  p.  m.,  when  it  was 
adjourned  until  Monday  morning,  when  the 
jury  returned  and  heard  arguments  of  counsel. 
Held,  that  they  were  entitled  to  but  single  mile- 
age, and  per  diem  fees  for  two  days.  Anson  v. 
Bujight,  18  Iowa,  241. 

See  Attorney  and  Client;  Juky  and 
Verdict  ;  Evidence,  sub-title  Witness  ;  Clerk 
OP  Circuit  and  District  Court:;  Shbrifp; 
Counties. 


FSLONT. 

See  Criminal  Law. 


FBBftB  OOVBRT;  FBMB  SOUS. 

See  Husband  and  Wipe. 


FSNOX2S. 


1.  Division  fence.  The  plaintiff  and  de- 
fendant occupied  adjoining  lands.  The  defend- 
ant, having  eighty  rods  of  rail  fence  on  the 
dividing  line,  alleged  that  he  did  not  wish  to 
keep  up  the  entire  partition  fence  at  his  own 
expense,  and  served  a  written  notice  upon  plain- 
*tiff,  requiring  him  to  build  one-half,  whereupon 
the  plaintiff  built  forty  rods  of  post  and  board 
fence,  commencing  at  the  south  end  of  the 
rail  fence.  The  defendant,  subsequently,  at 
different  times,  removed  portions  of  the  rail 
fence  from  the  dividing  line,  each  time  exposing 
plaintiff's  grain,  and  compelling  him  to  build 
more  fence ;  this  was  continued  until  plaintiff 
had  built  one  hundred  and  sixty  rods  of  fence, 
extending  the  whole  length  of  the  dividing  line 
between  their  lands.      Held,  1.  That  plaintiff 
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was  authorized  to  infer  from  the  notice,  and 
the  circumstances  under  which  it  was  given, 
that  he  was  to  huild  and  maintain  but  one-half 
of  the  fence,  and  that  defendant  agreed  to 
either  build  the  other  half  himself  or  to  permit 
so  much  of  the  old  one  as  was  necessary,  to  re- 
main as  a  division  fence.  2.  That  plaintiff  was 
entitled  to  recover  of  defendant  one-half  the 
value  of  the  partition  fence.  3.  That  the  court 
did  not  err  in  instructing  the  jury,  that  if  they 
found  that  defendant  received  a  bene6t  by  the 
construction  of  such  a  fence :  that  he  had  joined 
his  own  fence  to  the  same,  and  that  it  protected 
his  land,  that  they  should  return  a  verdict  for 
plaintiff  for  the  value  of  one-half  the  fence. 
Schnare  v.  Oehman,  9  Iowa,  283. 

2.  The  statute  makes  the  fenoe-viewem  a 
special  tzlbanal  for  the  adjudication  of  the 
rights  and  settlement  of  controversies  of  adjoin- 
ing owners  respecting  the  erection  and  main- 
taining of  partition  fences,  and  no  action  will 
lie  in  the  courts  for  that  purpose  until  the  fence- 
viewers  have  been  applied  to  and  acted  in  the 
premises,  as  prescribed  by  the  statute.  Ijeaw 
V.  VancCy  28  Iowa,  509. 

3.  This  case  falls  within  the  principle,  that 
where  a  statute  creates  a  liability  and  gives  a 
right  not  known  to  the  common  law,  and  at  the 
same  time  points  out  a  specific  mode  for  its  en- 
forcement, that  mode  must  be  followed,  to  the 
exclushon  of  all  others.  Ibid. 

4.  Oommon  Inclosure :  cattle  damage  feasant. 
Where  adjoining  owners  agree  to  inclose  land 
in  common,  such  agreement  releases,  for  the 
time  being,  each  party  from  obligation  to  build 
a  partition  fence ;  and  if  one  of  them  turns  his 
cattle  upon  his  own  land  from  which  they  stray 
upon  the  land  of  the  other,  and  do  damage,  he 
is  liable  therefor,  the  same  as  he  would  be  if 
the  lands  were  separated  by  a  lawful  partition 
fence;  and  the  other  party  may  distrain  the 
cattle  while  thus  trespassing  upon  his  land, 
regardless  of  the  fact  as  to  whether  their  owner 
turned  them  on  his  o^n  land  with  the  intention 
that  they  should  go  upon  the  land  of  the  other. 
Winters  v.  Jacobs,  29  Iowa,  115. 

6.  Notice  of  the  meeting  of  the  fence-view- 
ers to  assign  to  each  of  adjacent  owners  his 
share  of  partition  fence  to  be  built,  need  not  be 
in  writing.  Verbal  notice  is  sufficient.  Gantz 
V.  Clark,  31  Iowa,  254. 

6.  Record  of  decision.  A  failure  to  have 
recorded  with  the  township  clerk  the  assign- 


ment or  division  of  such  respective  shares  will 
not  affect  the  rights  of  either  party  in  respect  to 
building  the  share  assigned  to  the  other  on  his 
failure  so  to  do,  and  the  recovery  of  double 
damages  therefor  as  provided  by  the  statute,  if 
he  had  actual  notice  of  such  assignment.  Ibid. 

7.  Requisites  of  lawful  fence.  A.  fence  of  a 
less  height  than  four  feet  and  six  inches  may, 
under  section  1644  of  the  Revision,  §  1507,  Code 
of  1873,  be  a  lawful  fence  if  it  affords  equal 
strength  and  security  to  the  inclosure.  Phillips 
V.  Oyster,  82  Iowa,  257. 

8.  Svidence.  In  a  contest  respecting  the 
lawful  character  of  such  a  fence,  the  opinion  of 
the  fence- viewers  as  to  its  sufficiency  is  admissi- 
ble in  evidence.  Ibid. 

9.  Instmction.  The  court,  in  an  action  of  tres- 
pass, after  defining  a  lawful  fence,  instructed  the 
jury,  that  whether  the  fence  was  a  lawful  fence 
and  a  good  one,  was  in  the  discretion  of  the  jury ; 
held,  that  the  word  "  discretion,"  in  its  proper 
sense,  implies  judgment;  and  that  used  in  this 
sense,  the  instruction  was  correct.  McManus  v. 
Mnan,  4  Iowa,  283. 

10.  A  fence  built  upon  public  land,  even  by 
mistake,  passes  with  the  freehold  to  the  pur- 
chaser from  the  government ;  and  if  such  fence 
is  detached  from  the  realty  by  a  wrong-doer  the 
purchaser's  right  to  it  is  not  divested.  Hurler- 
son  V.  Teejfie,  2  G.  Gr.  542. 

11.  Rails,  laid  up  in  a  fence  inclosing  a  field, 
or  a  portion  of  a  field,  are  a  'part  of  the  freehold 
although  the  fence  is  not  staked  with  stakes  sunk 
into  the  ground.    Smith  v.  CarroU^-Q.  Gr.  146. 

12.  Duty  of  railroad  companies.  Where  no 
regulation  exists,  defining  the  duties  of  railroad 
companies  as  to  fences,  they  are  under  no  obligar 
tion  to  erect  fences  between  their  road  and  the 
adjoining  land.  Henry  v.  The  Dubuqus  and 
Pacific  Railroad  Company,  2  Iowa,  288;  Ken- 
nedy V.  The  Same,  Ibid.  521. 

13.  Chapter  52  of  the  Code  of  1851,  regulat- 
ing partition  fences,  was  not  applicable  as  be- 
tween the  owner  in  fee  of  land  and  a  company 
having  a  right  of  way  for  a  railroad  over  such 
land.  Henry  v.  The  Dubuque  and  Pacific  Rail- 
road Company,  supra. 

See  Animals  ;  Highway  ;  Railroads. 


1.  On  the  MissiBsippi  river.    The  legislature 
has  the  power  to  grant  ferry  franchises  on  the 
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Mississippi  river,  and  to  make  them  exclusive 
to  a  reasonable  extent.  United  States  ex  rel, 
Jones  V.  Fanning,  Mor.  348. 

2.  Section  12  of  the  act  entitled  "  An  act  to 
regulate  ferries  "  approved  Ffebruary  16,  1843, 
which  provided  that  no  license  to  keep  ferries  on 
the  Mississippi  river  within  two  miles  of  s,nj 
licensed  or  chartered  ferry,  applies  only  to 
licenses  and  charters  granted  under  authority 
of  this  State.    Wdd  v.  Cluipman,  2  Iowa,  524. 

3.  The  General  Assembly  has  the  power  to 
confer  the  exclusive  privilege  upon  individuals 
or  towns  to  maintain  and  keep  ferries  on  the 
Mississippi  river.  PhiUips  et  cU.  v.  The  Town 
of  Bloomington,  l.G.  Gr.  498. 

4.  The  Mississippi  river,  in  so  far  as  it  affords 
facilities  for  transportation,  cannot  be  obstructed 
or  monopolized ;  but  the  legislature  has  power 
to  surmount  the  obstacles  it  presents  to  land 
carriage  by  the  establishment  of  ferry  franchises 
with  exclusive  privileges.  Tlie  United  States  ex 
ret.  Jones  v.  Fanning,  Mor.  353. 

6.  Dubuque  landing.  The  legislature  may 
grant  an  exclusive  ferry  franchise  embracing 
the  privilege  to  use  the  landing  in  front  of 
Dubuque,  and  such  appropriation  is  not  incon- 
sistent with  the  provisions  of  the  act  of  con- 
gress of  1836,  setting  apart  such  landing  and 
appropriating  the  same  for  highways  and  other 
public  uses.  Ibid. 

6.  Forfeiture  of  lease  and  franchise.  Where 
the  condition  and  requirements  of  lease  of  a 
ferry  right  have  not  been  observed  by  the  lessee, 
the  lease  may  be  declared  forfeited  by  a  court 
of  equity.  Philips  et  al.  v.  The  Town  of  Bloom- 
ington,  1  Q.  Gr.  498. 

7.  The  conditions  of  a  lease  of  a  ferry  privi- 
lege required  the  lessee  to  establish  and  keep 
a  good  and  sufficient  ferry  boat  for  the  safe 
conveyance  of  passengers  and  their  property, 
at  all  usual  and  reasonable  times  without  de- 
lay, unavoidable  accidents  excepted.  In  a  pro* 
ceeding  tp  declare    the  lease   forfeited,  held, 

1.  That  evidence  showing  that  persons  frequently 
applied  for  passage  across  the  river  and  were  un- 
necessarily delayed  or  refused  was  admissible ; 

2.  That  the  having  insufficient  fuel  and  having 
his  boat  moored  on  the  side  of  the  river  opposite 
the  persons  making  such  application,  was  no  ex- 
cuse for  refusing  passage ;  3.  That  it  was  compe- 
tent to  prove  that  th«  boat  used  was  unsea worthy 
and  unfit  for  business,  by  an  authorized  sur- 
veyor of  hulls  or  any  competent  person.  Ibid. 


8.  An  ezduBiTe  privilege  cannot  be  inferred; 

it  should  be  expressed  in  the  license  or  charter, 
and  if  not  so  expressed,  it  cannot  be  enforced. 
MeEmn  v.  Taylor,  4  G.  Gr.  532. 

9.  Where  a  license  to  keep  a  ferry  does  not 
give  to  the  ferryman  the  exclusive  privilege  for 
a  certain  distance  above  and  below  his  ferry,  he 
cannot  sustain  an  injunction  against  parties  who 
may  cross  passengers  in  a  skiff  within  that  dis- 
tance ;  especially  if  the  petition  does  not  allege 
that  they  had  no  license  to  keep  a  skiff  ferry, 
and  does  not  aver  that  they  took  pay  for  cross- 
ing passengers.  Ibid. 

10.  On  Des  Moinei  river,  sul^ect  to  the  right 
of  navigation.  A  ferry  may  be  legally  estab- 
lished upon  the  Des  Moines  river,  but  it  must 
be  so  conducted  as  to  avoid  obstructing  its  navi- 
gation. The  right  to  navigate  the  river  is  para- 
mount to  a  ferry  franchise,  and  therefore  a 
steamboat  is  not  required  to  wait  for  a  ferry- 
man to  lower  his  cable  so  as  to  run  any  risk  or 
suffer  any  damage  from  the  delay.  Steamboat 
Globe  V.  Kurtz,  4  G.  Gr.  488. 

11.  Beyond  State  limits.  The  State  cannot 
grant  a  f ejry  franchise  to  be  exercised  beyond  its 
own  limits.     Weld  v.  Chapman,  2  Iowa,  524 

12.  Infringement  on  ferry  franchise.  Any  per- 
son has  a  right  to  transport  himself  and  prop- 
erty over  a  river  in  his  own  boat,  although  there 
may  be  a  ferry  at  the  place  where  he  crosses, 
but  if  he  makes  the  exercise  of  this  right  a 
cloak  for  carrying  travelers,  it  becomes  an  in- 
fringement on  the  ferry  right.  Ibid. 

13.  Neglect:  damages.  Where  the  lessor  of 
a  ferry  delivered  to  the  lessee  an  old  boat,  and 
agreed  to  deliver  a  new  one  at  a  time  named 
and  the  lessee  covenanted  to  keep  said  boat 
in  as  good  repair  as  when  received ;  it  was 
held,  tliat  although  the  covenant  related  to  the 
new  boat  alone,  the  lessee  was  bound  to  take 
due  and  proper  care  of  the  old  one ;  and  that  he 
could  not  recover  of  the  lessor  damages  result- 
ing from  his  own  neglect  to  exercise  such  care. 
Uousen  &  ffousen  v.  Kirtley,  11  Iowa,  565. 

14.  Riparian  rights  at  common  law.  A  pub- 
lic ferry  franchise  can  be  conferred  only  by  the 
government,  and  must  be  founded  on  grant, 
license  or  prescription.  Ownership  of  the  soil 
upon  each  side  of  the  stream  does  not  confer  the 
right  to  establish  thereon,  without  grant  or 
license,  a  public  ferry  at  which  tolls  are  charged. 
The  owner  may  establish  a  private  ferry  for  the 
convenience    of   himself    and    family,  and  at 


526 


FERRIES— PILING  PAPERS. 


Preference  given  to  owner  of  land  —  Ferry  landing :  Right-of-way  act. 


which  he  may  ferry  for  compensation  fixed  hy 
contract,  expressed  or  implied,  when  not  for- 
bidden by  statute,  and  when  this  does  not  affect 
any  established  public  ferry.  Prosser  v.  Wa- 
pello County,  18  Iowa,  327. 

16.  Preference  given  to  owner  of  land.  In 
establishing  a  ferry,  preference  should  be  given 
in  awarding  the  franchise  to  the  owner  of  the 
land  on  which  it  is  established,  if  he  is  a  proper 
person  to  receive  and  exercise  the  same.  Ibid, 

16.  Right  of  way.  The  granting  of  a  ferry 
franchise  does  not  authorize  the  holder  thereof 
to  use  the  land  of  another  without  his  consent, 
or  without  making  dae  compensation.  Such 
authority  may  be  secured  by  contract  or  by 
proper  proceedings  to  confer  the  right  and 
compensate  the  owner  for  it.  Ibid. 

17.  Public  highway.  The  dedication  or  tak- 
ing of  land  for  a  public  highway  does  not,  in 
cases  where  the  owner  retains  the  fee  and  the 
public  have  only  an  easement,  deprive  such 
owner  of  his  preferable  right  to  a  ferry,  if  one 
is  established.  Prosser  y,  Wapello  Countp,  IS, 
Iowa,  328. 

18.  A  ferry  license  to  a  stranger  will  not  au- 
thorize him,  against  the  consent  of  the  owner, 
or  without  compensating  him'  therefor,  to  uce 
the  iermini  of  the  highway  (certainly  above 
Jiigh- water  mark),  for  the  purpose  of  fastening 
boats  and  receiving  and  discharging  freights 
and  passengers.  IMd. 

19.  The  land  within  a  public  highway  at  its 
terminus,  9.m\  above  high- water  mark,  cannot  be 
appropriated  and  used  as  a  ferry  landing  with- 
out the  consent  of  the  owner  of  the  fee,  unless 
condemned  to  that  use,  and  the  owner  compen- 
sated as  required  by  law.  Following  Prosser 
V.  Wcippelo  County,  ante.  Whether  the  same 
rule  applies  to  lands  below  high-water  mark, 
guere,     Prosser  v.  Davis,  18  Iowa,  367. 

20.  Measure  of  damages.  The  earnings  of 
plaintiff's  ferry  should  not  be  considered  in 
determining  the  measure  of  his  damages  by 
the  establishment  of  another  ferry  upon  his 
land  without  compensation.  Prosser  v.  Wapello 
County,  18  Iowa,  327. 

21.  Riparian  owner.  On  the  application  of 
a  riparian  owner,  the  proprietor  of  a  ferry  will 
be  enjoined  from  landing  his  boat  on  the  lands 
of  such  owner.  Following  Prosser  v.  WapeUo 
County,  supra.      Prosser  v.  Davis,  18  Iowa,  307. 

22.  Ferrsrman  is  common  carrier.  A  public 
fcnyman  is  a  common  carrier,  with  like  duties 


and  liabilities.    Slimmer  v.  Merry,  28  Iowa,  91 ; 
Whitmore  v.  Bowman,  4  G.  Qr.  148. 

23.  liability  to  individuals  and  under  city 
ordinances.  Is  liable  to  an  action  by  any  indi- 
vidual who  had  suffered  damages  from  neglect 
of  any  of  his  duties  ;  is  also  liable  to  fine  under 
the  city  ordinances  for  a  violation  of  its  provis- 
ions.   Slimmer  v.  Merry,  supra. 

24.  Must  have  boats  in  running  order.  A 
ferryman,  undertaking  to  carry  persons  and 
property  across  the  river  on  his  ferry-boat,  is 
just  as  answerable  for  failing  to  have  his  boat 
in  proper  running  order  as  for  negligence  or 
carelessness  in  operating  it.  Ibid, 

26.  liabilities  same  as  of  carrier  upon  high 
seas.  The  rule  which  holds  common  carriers  in 
vessels  upon  the  high  seas  to  a  strict  liability 
applies  with  all  its  force  to  carriers  upon  inland 
waters.  Ibid. 

26.  Where  keeper  of  ferry  applies  for  a 
renewal :  no  appeal.  The  provisions  of  Revis- 
ion, section  1203  (Code  of  1873,  §  1014),  that 
preference  must  be  given  to  the  previous  ferry- 
keeper,  is  simply  directory,  and  does  not  divest 
the  board  of  supervisors  of  their  discretion  in 
selecting  the  licensee.  Such  previous  keeper 
can  no  more  appeal  from  the  selection  of  the 
board  than  an  original  applicant.  Lippencoit  v. 
AUander,  23  Iowa,  536. 

27.  Effect  of  death  of  grantee.  A  ferry 
license  is  not  vacated  nor  the  franchise  lost  by 
the  death  of  the  party  to  whom  it  was  granted, 
but  passes  to  his  representatives.  LippencoU  v. 
AUander  et  al.,  27  Iowa,  460. 

28.  Ferry  landing ;  right-of-way  act  Land 
of  an  individual  cannot  be  taken  for  a  ferry 
landing,  under  chapter  55  of  the  Revision 
authorizing  proceedings  to  appropriate  land  for 
right  of  way  for  railroads,  and  for  other  public 
improvements  therein  mentioned.  The  act  must 
be  strictly  construed,  and  cannot  be  extended 
beyond  its  terms.  Sandford  v,  Martin  et  al.,  81 
Iowa,  67. 

See  CoMHOiT  Carrier. 


FILINa  PAPERS. 

When  a  bond  is  deposited  with  the  proper 
officer,  and  in  his  office,  it  will  be  deemed  filed. 
If  he  fails  to  write  upon  it  the  date  of  such  de- 
posit, and  it  b€MM)meB  necessary  to  indorse  it,  it  is 
the  right  and  duty  of  the  officer  to  make  such 
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indorsement,  nunc  pro  tunt,  when  such  omis- 
sion is  brought  to  his  attention.  Stone  y.  Murphy » 
2  Iowa,  88. 
See  Clerk  op  District  and  Circuit  Court. 


FINES  AND  PBNALTIEa 

See  Criminal  Law. 


See  Negligence. 


1.  The  words  ^fixtures"  and  ''appurte- 
nances "  have  acquired  a  peculiar  and  appropri- 
ate meaning,  and  are  to  l>e  construed  according 
to  such  meaning,  having  due  reference  to  the 
context  and  to  the  connectiop  in  which  the 
words  are  used.    PiekereU  v.  Carson,  8  Iowa,  544. 

2.  Nature  of,  and  what  are  fixtures.  Fix- 
tures are  personal  chattels  annexed  to  the 
freehold,  and  which  may  not  be  severed  and 
removed  by  the  party  who  has  annexed  them, 
against  the  will  of  the  owner  of  the  freehold. 
Ibid. 

3.  A  bell  had  been  used  in  the  belfry  of  an 
old  church  edifice  of  a  religious  society  ;  a  new 
building  was  erected  and  the  old  one  sold, 
the  bell  being  reserved ;  a  tower  was  erected 
on  the  new  building  for  the  bell,  and  a  tempo- 
rary frame- work  was  also  erected  upon  the  lot 
upon  which  the  bell  was  placed,  and  used  for 
church  purposes,  with  the  intention  on  the 
part  of  the  authorities  of  the  society  to  place 
it  permanently  in  the  tower.  It  remained  in  the 
temporary  frame  on  the  lot  for  nearly  a  year,  and 
was  then  removed  to  the  place  designed  for  it. 
It  was  ?uld  that  it  never  ceased  to  be  a  fixture, 
and  that  it  was  not  subject  to  the  levy  of  an  ex- 
ecution as  personal  property.  TJis  Congregci- 
tional  Society  of  Dtibuqite  v.  Fletning,  11  Iowa, 
538. 

4.  Ralls  laid  Into  a  fence  are  part  of  the 
realty  and  belong  to  the  owner  of  the  soil. 
Boon  V.  Orr,  4  Q.  Gr.  304. 

6.  Although  the  fence  is  not  staked  with 
stakes  stuck  in  the  ground.  Smith  v.  FairaU, 
4  G.  Gr.  146. 

6.  Trade-fiztures.  On  the  questions  whether 
a  store-house,  consisting  of  a  balloon  frame  set 


upon  posts  extending  into  the  ground,  and  with 
the  fence  around  the  lots  fastened  to  its  cor- 
ners, erected  by  a  lessee  of  the  mortgagor,  with 
privilege  of  removal  at  pleasure,  was  a  trade- 
fixture  ;  and  whether  the  purchaser  on  fore- 
closure could  enjoin  its  removal  by  the  lessee  ; 
the  court  was  equafly  divided.  Oowden  v.  St. 
John,  16  Iowa,  590. 

7.  Where  trade-fixtures  were  erected  on  real 
estate,  with  an  implied  license  from  the  owner, 
they  will  not  in  equity  be  treated  as  a  part  of 
the  realty  in  the  hands  of  a  subsequent  pur- 
chaser, who  acquired  his  title  with  full  knowl- 
edge of  all  the  facts.  WUgus  and  Erving  v. 
Oettings  and  Oiddings,  21  Iowa,  178. 

8.  Nursery  trees.  Nursery  trees  planted  by 
the  owner  of  real  estate  become  a  part  of  the 
realty,  and  pass  as  such  to  a  purchaser  in  the 
foreclosure  of  a  mortgage  executed  by  such 
owner,  though  the  trees  were  planted  after  tlie 
execution  of  the  mortgage.  A  different  rule 
would  apply  as  between  landlord  and-  tenant,  if 
the  trees  were  planted  by  a  tenant  for  purposes 
of  trade.  Price,  amgnee,y.  Brayton,  19  Iowa,  809. 

9.  As  between  mortgagor  and  mortgagee.* 
Fixtures    made  by  the  mortgagor,  after   the 

*  In  favor  of  the  proposition  that  machlner^r  in 
a  cotton  or  woolen  miil«  such  as  looms,  spinning 
jennies,  and  carding  machines,  are  not  fixtures 
that  pass  under  a  mortgage  or  other  conveyance 
of  the  realty,  without  more,  the  following  au- 
thorities on  that  side  of  the  question  collected 
by  one  of  the  authors  hereof,  in  the  counje  of  an 
investigation  of  this  interesting  subject,  are 
here  given,  with  the  remark,  however,  that  the 
question  is  not  free  from  conflict,  and  that  there 
are  cases  taking  the  opposite  view : 

In  Oemon  v.  StovU  17  Johns.  116,  It  was  held,  that 
spinning  frames  and  carding  machines  In  a  mill  fas- 
tened to  the  floor  by  cleats  and  pins,  were  personal 
property,  and  not  fixtures  as  between  mortgagor  and 
mortgagee.  The  mortgage  described  the  piece  of 
land  **  together  with  the  machinery,  wate*'-cour8e, 
etc.,  thereunto  belonging.*'  Subsequentlv,  other  ma- 
ohines  were  placed  in  the  mill.  Heui^  as  above  stated, 
that  they  did  not  become  fixtures,  and  were  not 
covered  by  the  mortgage.  In  Vanderpnel  v.  Van 
AUen^  10 Barb.  157,  a  mortgage  was  executed  on  mil! 
premises.  .The  mortgage  described  the  land  on 
which  the  cotton  mill  stood,  and  Included  *'the  mill 
and  appurtenances."  It  was  heUU  that  spinning 
frames  and  carding  machines  fastened  to  the  build- 
ing by  the  belts  by  which  the  machinery  was  put  in 
motion,  and  by  cleats  tacked  to  the  floor,  were  not 
fixtures,  and  did  not  pass  under  the  mortgage,  and 
the  claims  of  creditors  of  the  mortflngors  were  pre- 
ferred. In  Swift  etcU.  v.  ThompKtn^  9  Conn.  63,  *'  where 
the  machinery  of  a  cotton  manufactory  consisted 

gartly  of  implements  In  no  way  attached  to  the 
ulldlng,  partly  of  spinning  frames  standing  upon 
the  floor,  around  the    feet  of  which   cleats  were 

f>laced  and  naOed  to  the  floor  to  prevent  their  mov- 
ng,  but  such  looms  and  frames  were  not  otherwise 
attached  to  the  building;  and  partly  of  other  ma- 
chinery, to  the  posts  of  which  Iron  plates  were  at- 
tached, through  which  wood  screws  passed  fastening 
them  Into  the  floor,  but  by  unscrewing  such  sc^rews 
the  machinery  could  be  removed  without  Injury ;  it 
was  heldL,  that  the  whole  of  such  machinery'  was  per- 
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mortgage,  become  part  of  the  realty  as  between 
him  and  the  mortgagee,  and  cannot  be  removed. 
Ibid. 

10.  Between  hedr  and  ezeoutor,  Tender  and 
vendee,  mortgagfor  and  mortgagee,  the  rule  as 
to  fixtures  obtains  with  the  utmost  rigor  in 
favor  of  the  inheritance,  and  against  the  right 
to  consider  as  a  personal  chattel  any  thing 
which  has  been  affixed  to  the  freehold.  Grow- 
ing crops,  manure  lying  upon  the  land,  and 
fixtures  erected  by  the  vendor  for  the  purpose 
of  trade  and  manufactures  pass  to  the  vendee 
of  the  land.  Ibid. 

11.  Ohattel  mortgage:  mechanic's  lien.  A 
mortgage  upon  chattels  which  become  fixtures 
by  being  affixed  to  the  realty,  with  the  consent 
of  the  mortgagee,  is  not  affected  by  the  lien  of  a 
mechanic  with  notice,  for  work  done  on  the 
realty ;  and  no  other  person  chargeable  with 
notice  can,  by  purchase  of  the  realty  or  other- 
wise, acquire  from  the  mortgagor  any  title  to 
such  chattels  paramount  to  the  rights  of  the 
mortgagee.  {Ooxdd  v.  Goddard,  14  Barb.  664 ; 
Mott  V.  Palmer,  1  Comst.  564 ;  Smith  v.  Benson^ 
1  Hill,  176  ;  GroM  v.  Marston,  17  Vt.  541 ;  Ford 
V.  CM,  20  N.  Y.  846  ;  White's  Appeal.  10  Barr, 
252  ;  Dams  v.  Dame,  88  N.  H.  429 ;  Beardsley  v. 
Cox,  4  Zabris.  287  ;  KeUey  v.  Drake,  33  Barb. 
410 ;  85  Ibid.  58 ;  Hunt  v.  MaUanphy,  1  Miss. 
508 ;  Mitchel  v.  Friedly,  10  Barr,  198 ;  Amos  & 
Ferard  on  Fixtures,  marg.  p.  10 ;  1  Hilliard  on 
Real  Property,  64,  g  75  ;  Ibid.  54,  §  18.)  5(W0- 
den  V.  Craig,  26  Iowa,  156. 

12. The  constructive  notice  imparted  by 

the  recording  of  such  mortgage  before  the  affix- 
ion  of  the  chattels  is,  it  would  seem,  as  effectual 
to  protect  the  rights  of  the  mortgagee  as  actual 
notice  would  be.  Ihid,  Dillon,  C.  J.,  dissenting. 

13.  Removal  of:  mortgage.  If  fixtures  in  a 
mill  erected  upon  land  on  which  there  are  two 

sonal  property  as  af^ainnt  a  inorteaf^ee."  In  Walker 
V.  Sherman^  20  Wend.  636,  It  was  held,  that  carding 
nia(;h1ne8,  a  packinir  machine,  a  shearing  machine, 
spinninf?  jennies  and  looms,  used  In  i\  building,  were 
not  fixtures  that  would  pass  with  the  land.  In 
Taffe  V.  Wamick^  3  Blacki.  Ill,  it  was  heM,  that  a 
cardlnff  machine  placed  In  a  bulldlnff  erected  for  the 

fmrposeof  currying  on  carding,  the  machine  stand- 
ng  In  its  usual  place  of  operation,  and  ready  to  be 
starteil,  was  not  a  fixture  but  was  liable  to  levy  as 
the  personal  pniperty  of  the  debtor.  In  Tnhia^  v. 
fVaiicte,  3  Vt.  425,  It  was  held,  that  the  machinery  in 
a  wool-carding  factory  was  per^onaltv ;  and  In  Stur- 
(fis  V.  Warren^  11  Vt.,  that  ca-se  was  followed  and  re- 
affirmed by  a  like  holding.  In  the  case  of  Gale  v. 
ll'a?Yf,  U  >la.Hs.  332,  "where  the  owner  of  a  manufac- 
tory had  mortgaged  the  buihlitm  and  apymrtenance* 
fttr  carrui^iQ  t*n  Uie.  xame,  but  still  remained  In  posses- 
sion, it  was  held,  that  certain  cai-diiig  machines  for 
carding  wool,  which  could  not  be  taken  out  of  the 


mortgages,  be  sold  under  execution  by  the  junior 
mortgagee  who  buys  them  in,  severs  them  from 
the  realty,  and  rents  them  to  one,  who,  with  his 
consent,  places  them  back  in  the  mill  for  use, 
giving  his  bond  for  the  return  of  the  fixtures, 
they  thereby  become  subject  to  the  senior  mort- 
gage, and  by  a  foreclosure  thereof,  the  junior 
mortgagee  being  made  a  party,  and  sale  of  the 
land  thereunder,  such  fixtures  pass  to  the  pur- 
chaser ;  and  the  right  of  the  purchaser  under 
the  junior  mortgage  thereby  being  extinguished, 
the  party  hiring  the  fixtures  from  him  is  released 
from  returning  them,  and  will  not  be  held  liable 
on  his  bond  therefor.  Daniels  d  Co.  v.  BoiDe, 
25  Iowa,  403. 


FOROIBIiB    BNTRT   AND   DXITAINZnEL 

1.  The  title  oaxmot  be  tried  in  an  action  of 
forcible  entry  and  detainer.  Little  v.  Hcuson, 
Mor.  112 ;  Ilairaw  v.  Baker,  2  G.  Gr.  201. 

2.  What  the  plaintiff  must  show.  In  an  ac- 
tion of  forcible  entry  and  detainer,  it  is  only 
necessary  for  the  plaintiff  to  show  that  he  was 
actually  in  possession  and  that  the  defendant 
either  forcibly  entered  into  the  possession,  or 
^forcibly  detained  possession,  or  both.    Little  v. 

Heusoti,  Mor.  112. 

3.  In  forcible  entry  and  detainer  it  is  only 
necessary  for  plaintiff  to  show  that  defendant 
has  forcibly  and  illegally  ejected  him  from  the 
possession.  Lorimer  and  Waller  v.  Lewis,  Mor. 
253. 

4.  Actual  force  not  necessary.  Where  a 
party  in  possession  was  frightened  by  threats, 
or  other  circumstances,  to  yield  his  possession 
to  the  defendant,  proof  of  the  same  is  sufficient 
to  show  that  the  entry  was  forcible.  And  threats 
that  induce  fear  of   forcible  entry  and  ouster, 

building  without  first  being  taken  in  pieces,  were 
personalty  and  liable  to  attachment  at  the  suit  of  a 
creditor  of  the  mortgagor."  In  the  case  of  Teajf  v. 
Hnvf.tt,  1  Ohio  State,  .'ill,  the  doctrine  Is  discussed  at 
great  length  and  the  authorities  ably  reviewed. 
The  following  Is  the  holding :  "  The  machinery  In  a 
woolen  factory,  consisting  of  carding  machines, 
spinning  machines,  power  looms,  etc.,  connected 
with  the  motive  power  of  the  steam  engine  by  bands 
and  straps,  but  In  no  wise  attached  to  the  building 
cjreept  by  cleat*  or  itther  meann  to  cimjlne  them  fo  their 
pro))er  ptaeev  fivr  use,  and  car)able  of  removal  when- 
ever convenience  or  business  may  require,  without 
injur>%  are  not  fixtures  but  chattel  property."  It 
was  accordlnglv  held  that  they  did  not  pa.ss  under  a 
mortgage  d«»scrlblng  the  premises  as  **  Lot  Xo.233, 
in  Vler*8  addition  to  the  town  of  Stoubenville,  on 
which  Is  erected  a  woolen  faotrry,'  and  conveying 
the  lot  *'  and  appurtenances." 
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without  fear  of  personal  violence,  are  sufficient 
to  establish  a  forcible  entry.  Harrow  et  al.  v. 
Baker  et  al.,  2  Q.  Gr.  201  .♦ 

6.  When  the  action  Ues.  The  remedy  for 
forcible  entry  or  detention  of  real  property  is 
not  allowable  by  the  Code  of  1B51,  where  the 
defendant  sets  up  a  paramount  title  under  the 
third  division  of  section  2862,  nor  when  the 
question  of  title  is  involved.  Basworth  et  al.  v. 
Farrenholtz,  4  G,  Gr.  440. 

6.  Bvidence  of  service.  The  service  of  a 
written  notice  to  quit,  by  a  landlord  upon  his 
tenant,  cannot  be  proved  by  the  written  return 
and  affidavit  of  the  person  making  the  same. 
HoUinff8U}Oi'th  V.  Snyder,  2  Iowa,  435. 

7.  Limitation:  possesaion.  When  the  bar  of 
the  statute  is  relied  on  in  an  action  of  forcible 
entry  or  detainer,  it  is  necessary  to  show  that 
the  possession  of  the  defendant  has  been  peace- 
able, uninterrupted  and  with  the  knowledge  of 
the  plaintiff,  for  the  time  required  by  the  stat- 
ute.   Fritst  V.  Black,  8  Iowa,  569. 

8.  Actnal  posaession.  Possession  by  a  tenant, 
agent  or  steward,  is  in  law  actual  possession. 
Langworthy  v.  Myere  et  al.,  4  Iowa,  18. 

9.  Ouster  of  complainant.  Section  2362, 
Code  of  1851  (Revision,  §  8952,  Code  of  1873,  § 
8611),  cannot  by  construction  be  limited  to 
cases  where  the  party  complaining  has  been 
ousted  from  the  premises  of  which  he  is  in  the 
actual  bodily  possession  from  day  to  day.  Ibid. 

10.  Ol^ect  of  the  remedy  to  protect  posses- 
sion.  The  remedy  of  forcible  entry  and  de- 
tainer is  designed  to  protect  the  possession  of 
property  against  unlawful  invasion,  whether 
such  possession  be  rightful  or  wrongful.  Ibid, 

11.  Fraudulent  entry.  That  a  party  procured 
a  surveyor  to  make  a  survey  of  a  parcel  of  land 
under  an  injunction  of  secrecy  ;  that  on  the  fol- 
lowing day  he  placed  boards  and  posts  upon  the 
same  and  commenced  the  hasty  construction  of 
an  unsubstantial  fence  on  the  side  thereof 
least  exposed  to  view  ;  that  the  fence  was  put 
up  in  the  utmost  haste  ;  that  in  the  same  man- 
ner a  board  shanty  was  erected  on  the  lot  in  a 
concealed  place  ;  that  these  improvements  were 
made  in  the  utmost  secrecy  and  expedition,  war- 

♦Thls  decision  is  based  upon  the  Revised  Statutes 
of  184.3,  pafre  845,  section  2,  providing  ''  that  if  any 
person  shall  by  such  word  or  actions  as  have  a  nat-^ 
ural  tendency  to  excite  fear  or  apprehension  of 
danger,  or  by  putting  out  of  doors,  or  by  carr>'ing 
away  the  goods- of  the  party  In  possession,  or  by  en- 
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ranted  the  inference  that  the  entry  was  made 
by  fraud  and  stealth.  Ibid. 

12.  Jurisdiction.  The  district  court  has  ap- 
pellate jurisdiction  only  of  causes  arising  under 
section  2362,  Code  of  1861  (Revision,  §  3952, 
Code  of  1878,  §  3611).  IHcks  v.  Hatch,  10  Iowa, 
380. 

13.  In  an  action  of  forcible  entry  and  detainer 
the  jurisdiction  of  a  justice  of  the  peace  is  co- 
extensive with  the  county.  Wright  et  al.  v. 
PldUvps,  2  G.  Gr.  191. 

14.  Amendment  of  pleadings.  Where  the 
cause  of  action  under  said  section  2362,  as  pre- 
sented  in  the  petition  in  the  justice's  court,  is  for- 
cible entry  alone,  upon  which  an  issue  is  joined 
and  tried,  the  plaintiff  cannot  amend  his  petition 
in  the  district  court  by  additional  allegations  of 
forcible  detainer.    IHcks  v.  Ha;tch,  supra. 

15.  Statute  construed.  Section  2362,  Code  of 
1851  (§  3952,  Rev.  1860,  §  8611,  Code  of  1878), 
considered  and  construed. 

16.  T\iG  first  clause  of  said  section  regulating 
actions  of  forcible  entry  or  detainer,  contem- 
plates cases  where  the  defendant  has  obtained 
possession  by  force,  fraud,  etc.  Under  this 
clause  no  notice  to  quit  is  required.  1  bid. 

17.  The  second  and  third  clauses  of  said  sec- 
tion contemplate  cases  where  the  defendant 
originally  went  into  possession  in  a  lawful  man- 
ner, but  unlawfully  detains.  Under  these 
clauses  three  days'  notice  to  quit  must  be  given 
to  defendant  in  writing  before  process  can  issue 
Ibid. 

18.  Under  the  first  clause  the  plaintiff  must 
allege  and  prove  fraud  or  force,  or  some  of 
the  causes  therein  set  forth,  while  tinder  the 
second  and  third  clauses,  he  need  not.  Ibid. 

19.  Pleadings  and  evidence.  The  plaintiff's 
complaint  alleged  that  the  defendant  acquired 
possession  of  the  premises  in  controversy,  by 
fraud  and  stealth ;  and  the  answer  denied  the 
allegations  of  the  petition,  and  set  up  as  a  de- 
fense a  special  contract.  Held,  that  a  demurrer 
to  that  portion  of  the  answer  setting  up  the 
special  contract  was  improperly  sustained  ;  that 
it  was  competent  for  the  defendant  to  show  by 
evidence  that  he  entered  into  the  possession. 


tering  peaceably  and  then  turning  out  by  force,  or 
frightening,  by  threats  or  other  ctrcumstanjes  of 
terror,  the  party  to  yield  possession ;  In  such  case 
every  person  so  offending  shall  be  deemed  guilty  of 
a  forcible  entry  and  detainer  within  the  meaning  of 
this  act." 
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with  plaintiff'e  consent,  under  a  contract  of  pur- 
chase.   Oleson  V.  HendHckaon,  12  Iowa,  222. 

20.  In  an  action  of  forcible  entry  and  detainer, 
based  upon  the  ground  that  the  defendant  holds 
over  after  the  termination  of  his  lease,  the  plain- 
tiff must  recover  upon  proof  of  these  facts,  and 
cannot,  without  amendment  of  his  petition,  re- 
cover upon  the  ground  that  the  defendant  ob- 
tained possession  of  the  premises  by  means  of 
fraud.    Goldsmith  et  al.  v.  BoeracJi,  28  Iowa,  351. 

21. Whether    an    amendment   of    the 

character  above  suggested  would  be  allowable, 
guere.  Ibid, 

22.  Parties.  At  common  law  an  executor  or 
administrator  could  not  maintain  an  action  of 
forcible  entry  and  detainer  for  the  possession  of 
the  lands  of  his  intestate;  but  section  8954, 
Revision  of  1860  (§  2364,  Code  of  1&51* ;  Code  of 
1873,  §  3613),  enlarges  the  rule  and  permits  the 
bringing  of  the  action  by  the  administrator. 
This  action  does  not  deprive  the  heir  of  his 
common-law  right  to  maintain  the  action.  Beez- 
leyj  admW,  v.  Burgett,  15  Iowa,  192. 

23.  Injunction.  A  court  of  equity  may  enjoin 
further  proceedings  in  an  action  of  forcible 
entry  and  detainer,  but  the  power  will  be  exer- 
cised only  where  certain  and  manifest  irrepara- 
ble injury  would  result  unless  it  is  exerted. 
Crawford  v.  Pained  19  Iowa,  172. 

24.  A  court  of  equity  will  not  interfere  by 
injunction  with  proceedings  for  forcible  entry 
and  detainer  when  there  is  no  allegation  of  fraud, 
mistake,  accident  or  surprise.  Lcmb  v.  Drew 
et  oJ^.,  20  Iowa,  15. 

26.  Appeal  bond.  Under  the  Revised  Statutes 
of  1848,  page  350,  section  82,  the  filing  of  an 
appeal  bond  was  necessary  as  a  condition  pre- 
cedent to  the  perfecting  of  an  appeal  in  actions 
of  forcible  entry  and  detainer.  Cudleback  et  al. 
V.  Parke,  2  G.  Gr.  148. 

26.  Defendant's  jKHUieBsion  originally  lawfiiL 

Where  defendant's  possession  was  originally 
lawful,  and  as  against  plaintiff,  wrongful  only 
from  the  time  plaintiff  was  organized  as  a  city, 
defendant's  refusal  to  surrender  the  premises  to 
the  plaintiff  would,  at  common  law,  amount  to  a 
deforcement^  but  mere  entry  would  not  avail 

♦The  following  is  the  section  of  the  Code  of 
1851  and  Revision  of  1860,  referred  to : 

^*  Sec.  2364.  The  legal  representative  of  the  person 
who  might  have  been  plaintiff,  if  alive,  may  bring 
this  suit  after  his  death." 


even  then.   The  City  of  PeUa  v.  SchoUe,  24  Iowa, 

284. 

See  Occupying  Claimant. 


FORBIQN  ATTAOHMZSNT. 

1.  Jurisdiction:  Judgment.  A  judgment  in 
attachment  proceedings,  where  service  of  notice 
is  made  by  publication,  binds  only  the  property 
attached,  and  cannot  be  enforced  in  personam. 
Upon  it,  property  of  the  defendant  other  than 
that  seized  under  the  attachment,  cannot  be 
sold;  nor  does  it  operate  as  a  lien  thereon. 
Bania  v.  Wood  et  al.,  32  Iowa,  460. 

2.  Mortgage.  The  fact  that  the  plaintiff  held  a 
mortgage  upon  lands  other  than  those  attached, 
to  secure  the  claim  sued  upon,  does  not  vary 
the  rule,  nor  render  the  mortgaged  property 
liable  to  be  subjected  to  the  judgment  in  the 
attachment  proceeding.  Ibid. 


poRxiiaNSRa 

See  Aliens. 


FORBIQN  JUDGMENT. 

See  JUDOMBNT. 


FORZUQN  LAW& 

1.  Bffeot  to  be  given  ta  No  such  effect  can 
be  given  to  the  statutes  of  another  State,  as  that 
they  shall  have  an  extra-territorial  operation  in 
furnishing  an  absolute  rule  of  law  for  determin- 
ing, not  the  validity  or  construction  of  a  con- 
tract sued  on,  but  whether  a  release  made  in 
that  State  to  one  partner  shall  or  shall  not  oper- 
ate, in  the  State  of  Iowa,  to  release  and  discharge 
the  other.  Seymour  dk  Co.  v.  Butler,  8  Iowa,  804. 

2.  How  they  must  be  pleaded.  If  a  party 
would  introduce  proof  of  foreign  laws,  it  is  not 
sufficient  to  aver,  as  a  plaintiff,  that  his  right  to 
recover  is  warranted  by  the  law  or  statutes  of 
another  State,  where  his  contract  was  made* 
nor  as  a  defendant,  that  plaintiff  cannot  recover 
by  reason  of  the  provisions  of  such  foreign  stat- 
ute, but  he  must  plead  the  particular  statute 
relied  upon,  and  set  it  out,  as  he  would  any 
other  fact,  that  the  court  may  be  able  to  judge 
whether  the  proceeding  is    warranted,  or  the 
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defense  tenable,  nnder  Buch  law.  Bean  A  Brigg$ 
Y.  FeUhousett  4  Iowa,  464 ;  Taylor,  Shipman  d 
Co.  y.  Bunyan  db  Brown,  0  Iowa,  522. 

3.  It  will  not  do  to  refer  to  foreign  statutes 
by  their  title,  and  date  of  approval,  nor  by  stat- 
ing what  in  the  judgment  of  the  pleader  are 
their  general  provisions  and  requirements. 
Carey  v.  The  Cin,  <fc  Chicago  B.  B.  Co.,  5  Iowa, 
857  ;  Bean  d  Briggg  v.  FeUJufuaer,  4  Ibid.  464. 

See  Contracts;  Evidence;  Judgment  and 
Decree. 


See  Bail  and  Bail  Bond;  Bond;  Corpora- 
tions; Ferry. 


FORaURT. 


See  Alteration  of  Instruments;  Criminal 

Law. 


FORMBR  ADJUDICATION. 

See  Judgment  and  Decree. 


FRAUD. 


I.  Generally. 

IL  Fraud  Between    Vendor    and    Pur- 
chaser OF  Land. 
III.  Fraud  in  Sales  of  Chattels. 
lY.  Evidence  of  Fraud  and  Pleading. 
V.  Rescission. 


I.  Generally. 

1.  What  oonstitates  fraud.  Fraud  generaUy 
consists  either  in  the  misrepresentation  or  con- 
cealment of  a  material  fact ;  and  the  party 
alleging  fraud  should  make  it  appear  that  he 
relied  or  acted  upon  the  representation  made, 
and  that  he  was  vigilant  and  not  careless  in 
making  the  contract.  Mansfield  v.  Watiion,  2 
Iowa,  111. 

2.  Fraudulent  suppression  of  fiacts.  In  an 
action  for  fraudulent  representations  made  in 
the  transfer  of  a  promissory  note,  the  court 
properly  instructed  the  jury  that  if  the  defend- 
ants, or  either  of  them,  fraudulently  suppressed 
or  withheld  facts  material  to  be  known,  such 
suppression  constituted  a  sufficient    cause  of 


action  if  any  injury  resulted  to  the  plaintiff 
therefrom.     Wateon  v.  Chesire,  18  Iowa,  202. 

3.  A  settlement  obtained  by  fraud,  or  under 
false  entries  and  computation,  is  not  valid. 
Jeffereon  County  v.  Ford,  4  G.  Qr.  867. 

4.  Is  a  question  for  the  Jury.  It  is  peculiarly 
the  province  of  the  jury  to  determine  questions 
of  fraud.    Shea  v.  Watkins,  12  Iowa,  605. 

6.  In  equity  the  acts  of  a  drunkard  are 
avoided  on  the  ground  of  fraud ;  in  law,  on 
that  of  incompetency.  Mansfield  v.  Watson,  2 
Iowa,  111. 

6.  Facts  oonstitating  cause  of  action.  When 
the  petition  alleged  that  the  defendant  was 
the  owner  of  certain  lands  which  were  pur- 
chased by  the  maker  of  a  note,  of  which  the 
plaintiff  was  the  payee ;  that  defendant  executed 
and  delivered  to  such  purchaser  a  deed  convey- 
ing said  lands ;  that  such  purchaser  executed, 
for  a  sufficient  consideration,  a  trust-deed  con- 
yeying  the  same  premises  to  a  trustee  for  the 
security  of  said  note ;  that  both  of  said  deeds 
were  deposited  with  a  third  person,  to  be  held 
until  a  patent  was  procured  from  the  proper 
department  conveying  the  premises  to  the  party 
who  entered  the  same ;  that  this  arrangement 
was  within  the  knowledge  of  the  defendant, 
who  knew  further  that  plaintiff*  was  relying 
upon  said  conveyance  as  security  for  the  pay- 
ment of  his  note,  the  maker  thereof  being  a 
non-resident  of  the  State  and  insolvent ;  that 
the  plaintiff  procured  said  patent  and  had 
the  deeds  above-mentioned  recorded,  but  that 
prior  thereto  the  defendant  fraudulently  con- 
veyed said  premises  to  another  party  for  the 
purpose  of  depriving  the  plaintiff'of  his  security, 
by  a  deed  which  was  recorded  prior  to  the  re- 
cording of  the  deeds  above  mentioned,  whereby 
the  title  of  the  trustee  was  rendered  worthless ; 
?i€ldy  that  the  petition,  in  the  nature  of  an  action 
for  damages  caused  to  plaintiff  by  the  fraud  of 
defendant,  stated  a  sufficient  cause  of  action. 
Andrews  v.  Blakeslee,  12  Iowa,  677. 

7.  Abuse  of  process.  The  law  will  not  per- 
mit any  one  to  gain  any  benefit  or  advantage  by 
the  fraudulent  use  and  abuse  of  its  process. 
Patterson  v.  Pratt,  19  Iowa,  358. 

II.  Fraud  Between  Vendor  and  Purchaser 

OF  Land. 

8.  False  representations  in  sale  of  land.  To 
enable  a  vendee  to  recover  damages  of  a  vendor 
for  representations  made  in  a  contract  of  sale. 
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it  must  be  shown  that  the  representations  were 
false ;  that  the  vendor  knew  them  to  be  false 
when  making  them ;  and  that  they  were  made 
for  the  purpose  of  inducing,  and  did  induce, 
the  vendee  to  enter  into  the  contract.  Holmes 
V.  Glarky  10  Iowa,  423;  HaUam  v.  Todhunter, 
24  Ibid.  166 ;  Gates  v.  Reynolds,  13  Ibid.  1. 

9.  Misrepresentations  made  by  a  vendor  of 
land  must  be  willful  to  entitle  the  defendant  to 
recover  in  an  action  at  law  for  damages.  Ihid, 

10.  To  entitle  a  vendee  to  recover  in  an  action 
against  the  vendor  for  damages  sustained  by 
reason  of  false  representations  made  by  the 
vendor  in  the  sale  of  real  estate,  it  must  not 
only  appear  that  the  representations  were  con- 
trary to  the  facts,  and  that  the  contract  was  pro- 
cured thereby,  but  that  the  party  making  them 
knew  them  to  be  false.  Courtney  v.  Ca/rr,  11 
Iowa,  295. 

11.  In  a  case  where  both  parties  had  acted 
under  a  mistake,  plaintiff  would  have  an  easy 
and  full  remedy  in  equity.  Hottnes  v.  Clark, 
supra;  May  v.  Snyder,  22  Ibid.  526. 

12.  A  vendee  cannot  recover  of  the  vendor  for 
damages  by  reason  of  false  representations, 
when  it  is  not  alleged  or  proved  that  the  repre- 
sentations were  known  by  the  party  making 
them  to  be  false,  or  when  it  appears  that  the 
damages  sustained  are  contingent  and  not 
actual.  Kimmans  v.  CTtandler  dh  Lockhart,  13 
Iowa,  327. 

13.  A  vendee  cannot  recover  damages  for  false 
and  fraudulent  representations  of  the  vendor  as 
to  the  quantity  of  land,  unless  he  proves  that 
the  vendor  knew  at  the  time  that  the  represen- 
tations were  false,  and  that  he  relied  upon  them. 
If  vendor  honestly  believed  his  representations 
true,  and  vendee  had  equal  means  of  knowl- 
edge, vendee  cannot  recover.  HcUlam  v.  Tod- 
hunter,  24  Iowa,  166. 

14.  While,  to  sustaip  an  action  at  law  for 
damages,  on  the  ground  of  false  and  fraudulent 
representations  in  the  sale  of  land,  it  must  be 
shown  that  their  falsity  was  known  to  the  party 
making  them,  equity  will,  nevertheless,  grant 
relief,  although  the  party  making  the  represen- 
tations did  not  know  whether  they  were  true  or 
false,  or  though  they  were  made  through  mis- 
take and  innocently,  if  the  purchaser  relied  on 
them  and  was  induced  thereby  to  enter  into  the 
contract.  Wilcox  v.  Tlie  Iowa  Wesleyan  Univer- 
sity et  al.,  y2  Iowa,  ij67,  and  section  11  ante. 


16. 


-Joint  fraud  of  husband    and    wife. 


Plaintiff  was  induced  to  exchange  real  estate 
with  defendant  and  his  wife,  by  the  fraudulent 
representations  of  defendant,  the  title  being  in 
defendant's  wife,  and  the  conveyance  by  plain- 
tiff being  also  to  her ;  the  fraudulent  representa- 
tions  were  in  writing  and  signed  by  defendant 
alone.  HeM,  1.  That  plaintiff  recover  from 
defendants  the  difference  between  what  their 
land  was  actually  worth  at  the  time  of  tithe 
exchange  and  what  it  would  have  been  worth 
had  it  been  as  represented;  2.  That  plaintiff 
recover  against  both  defendants,  notwithstand 
ing  the  instrument  was  signed  by  the  husband 
alone,  she  being  cognisant  of  the  representa- 
tions he  made,  and  reaping  the  benefit  thereof. 
In  equity  there  is  no  difficulty  in  rendering  a 
proper  decree.    McDole  v.  Purdy,  23  Iowa,  277. 

16. where  representationB  are  mere  mat* 

ten  of  opinion.  False  representations  in  the 
sale  of  land,  in  respect  to  a  subject  which  is  a 
mere  matter  of  opinion,  as  the  quantity  of  wood 
there  is  on  the  land,  do  not  constitute  ground 
for  the  rescission  of  the  contract,  or  the  basis  of 
an  action  against  the  vendor.  Longshore  v.  Jack 
&  Co,,  30  Iowa,  298 ;  and  to  the  same  effect,  in 
principle,  see  Bondurant  v.  Crawford,  22  Ibid.  40. 

III.  Frauds  ik  Salbs  of  Chattbls. 

17.  Where  parties  ha^e  equal  means  of 
knowledge :  fEdse  representations,  concerning  a 
matter  in  regard  to  which  the  parties  have 
equal  means  of  knowledge,  will  not  operate  to 
render  a  contract  void.  Bell  v.  Byerson  dh  Bar- 
low, 11  Iowa  233. 

18.  It  is  not  universally  true  that  false  repre- 
sentations, made  as  an  inducement  to  a  contract, 
will  not  constitute  fraud  if  the  other  party  had 
an  opportunity  to  detect  the  falsehood.  Bondu- 
raiU  V.  Crawford,  22  Iowa,  40? 

19.  opinion.    But  while  this  is  so,  it  is 

also  true  that  the  law  requires  of  a  party  a  cer- 
tain degree  of  vigilance  and  caution,  and  he 
cannot  make  the  mere  opinion  of  another  a 
ground  of  fraud,  especially  where  the  opinion 
relates  to  the  value  of  an  article,  or  what  will 
happen  in  the  future,  in  relation  to  which  each 
party  has  equal  opportunities  for  judging  for 
himself.  Ibid.;  and  see  Longshore  v.  Jock  d-  C<k, 
30  Ibid.  298. 

20.  scienter.    Whether  thoro  niav   not 

be  fraud  in  certain  ca.se8  without  knowledge  of 
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the  falsity  of  the  representations ;  as  where  a 
party  having  no  knowledge,  makes  a  positive 
and  unqualified  statement  of  a  fact  as  of  his 
own  knowledge,  upon  which  the  other  party 
acts,  and  from  which  the  party  making  the  state- 
ment derives  an  .advantage,  quere.  Ibid.  Upon 
this  subject  see  the  following  recent  and  im- 
portant cases  :  Bennett  v.  Jud^on^  21  N.  Y.  238, 
1860 ;  opinion  of  Maule,  J. ,  in  Evans  v.  Edtoards, 
76  Eng.  C.  L.  (18  C.  B.)  773,  1853;  Stone  v. 
Denny t  4  Mete.  (Mass.)  151,  able  opinion  by 
Dewky,  J. ;  Thomae  v.  MeCann,  6  B.  Mon.  601 ; 
Monroe  v.  Pritehetty  16  Ala.  785 ;  Lockidge  v. 
Foster,  4  Scam.  569  ;  1  Story  Eq.,  §  198  ;  Story 
Agency,  §  139  ;  Buford  v.  CcddweU,  13  Mo.  477  ; 
compare  and  consult  following  late  English  de- 
cisions, Collins  V.  Beans,  48  Eng.  C.  L.  820,  and 
cases  cited  ;  Bawlings  v.  Bell,  50  Ibid.  591 ;  Ed- 
monds V.  Evans,  supra;  Wilson  v.  Poller,  48 
Eng.  C.  L.  634 ;  Ibid.  1009. 

21.  InBolTenoy  of  ▼endor:  knowledge  of 
vendee.  Mere  knowledge  on  the  part  of  the 
vendee,  of  the  insolvency  of  the  vendor,  will 
not  render  the  sale  fraudulent,  even  if  the  ob- 
ject of  the  vendor  was  to  defraud  his  creditors, 
unless  such  object  was  also  known  to  the  ven- 
dee.   Hughes  v.  Monty,  24  Iowa,  499. 

22.  Badges:  evidence.  That  a  vendor  of  a 
stock  of  goods  was  largely  in  debt  for  them, 
and  that  fact  was  known  to  the  purchaser,  who 
purchases  the  largest  share  of  the  goods  on  a 
credit  extending  beyond  the  time  when  the 
claims  against  his  vendor  become  due,  may  be 
considered  by  the  jury  in  connection  with  the 
other  evidence,  in  determining  the  question  of 
fraud ;  but  such  facts  do  not  of  themselves  raise 
a  legal  presumption  of  fraud.  Ibid. 

rv.  EviDBNCB  OP  Fraud,  and  Pleading. 

23.  Fraud  must  be  proved.  In  law  fraud 
must  be  proved;  in  equity  it  may,  in  certain 
cases,  be  presumed.  Arnold  v.  Grimes,  2  G.  Gr. 
77. 

24.  Want  of  oonaideration.  The  want  of 
consideration  may  be  a  badge  of  fraud,  but  it 
is  only  presumptive  and  not  conclusive  evidence 
of  it,  and  may  be  met  and  rebutted  on  the  other 
side.    Carson  v.  Foley,  1  Iowa,  524. 

26.  Inadequacy  of  piice.  Gross  inadequacy 
of  price  in  the  sale  of  property  by  a  sheriff  is  a 
strong  badge  of  fraud,  and  when  connected  with 
other  circumstances  tending  to  show  fraud,  it 
becomes  conclusive.    Boyd  v.  Ellis,  11  Iowa.  97. 


26.  Fraud  may  be  inferred  from  drouio- 
stancea,  if  the  preponderance  of  evidence  estab- 
lishes it.  Direct  and  positive  evidence  of  the 
fraudulent  intent  is  not  required.  Per  Wright, 
J.,  in  Davenport  v.  Gummmgs,  15  Iowa,  219. 

27.  The  soffioienoy  of  evidence  tending  to 
show  fraud  in  obtaining  a  check,  as  a  basis  for 
an  instruction,  considered.  Terhuns  v.  Henry 
d  Carmiehael,  13  Iowa,  99. 

28.  Latitude  allowed.  In  the  trial  of  ques- 
tions of  fraud,  great  latitude  is  allowed  in  the 
admission  of  evidence  tending  to  show  the  same. 
McNorton  v.  Akers,  24  Iowa,  869 ;  Price  v.  Mor 
honey.  Ibid.  582. 

29.  Burden  of  proof  and  presumptionjk  The 
presumption  is  that  the  transaction  was  fair  and 
honest,  and  the  party  affirming  the  contrary  must 
bring  the  necessary  proof.  If  the  case  is  left  in 
equipose,  the  party  affirming  must  fail.  {Bron» 
son  V.  Wiman,  8  N.  T.  182 ;  Saratoga  and  Schenec- 
tady Railroad  Company  v.  Bow,  24  Wend.  74 ; 
lAoyd  V.  Brewster,  4  Paige,  587 ;  WUmot  v.  BicJi- 
ardson,  6  Duer,  828 ;  Masson  v.  Bovet,  1  Ibid.  69  ; 
Brinley  v.  TSbhets,  7  Greenl.  70;  Lawrence  v. 
Dale,  3  Johns.  Ch.  28 ;  Selway  v.  Fogg,  5  Mees. 
&  Wels.  83.)    Oaks  v.  Harrison,  24  Iowa,  179. 

30.  Fraud  must  be  proved,  and  will  not  be 
presumed.  Mansfield  v.  Watson,  2  Iowa,  ill ; 
Cheuvete  v.  Mason,  4  G.  Gr.  231. 

31.  A  party  alleging  fraud  must  prove  it  by 
satisfactory  evidence.  Fraud  will  never  be  im- 
puted when  the  facts  upon  which  the  charge  is 
predicated  are  or  may  be  consistent  with  honesty 
and  purity  of  intention.  Schofleld  d  Co.  v.  Blind, 
33  Iowa,  175  ;  Hamilton  v.  BiOiop  et  al.,  22  Ibid. 
211 ;  Lyman  v.  Cessford,  15  Ibid.  229. 

32.  Fraud  in  Judgments.  A  judgment  will  not 
be  set  aside  upon  facts  which  might  show  a 
motive  to  fraud,  but  which  are  not  in  themselves 
sufficient  to  establish  it.  Fraud  will  not  be  pre- 
sumed or  inferred.  Moore  et  al.  ▼.  Parker  et  at., 
25  Iowa,  355. 

33.  In  Judicial  Mies  fraud  will  not  be  pre- 
sumed ;  it  must  appear  affirmatively.  Wallace 
v.  Berger,  25  Iowa,  456. 

34.  In  tranafer  of  note*  In  an  action  of  re- 
plevin to  recover  personal  property  sold  by  the 
plaintiff,  on  the  ground  that  the  defendant  repre- 
sented the  maker  of  certain  promissory  notes, 
taken  in  payment,  to  be  good  and  solvent,  when, 
in  fact,  he  was  at  the  time  insolvent,  and  so 
known  to  be  by  tlie  defendant,  evidence  that  the 
maker  was  solvent  when  the  notes  became  due. 
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«Dd  &t  the  time  plaintiff  claimed  to  have  dia- 
covered  the  fraud,  ia  BduiisBibla.  StatUey  v. 
Irmn.9iloyiiiL.ilS. 

36.  Wtiat  miut  be  pleaded.  Fraud  coDButa 
in  thu  iDteutiun,  and  tliac  intention  ia  a  fact 
wliich  must  lie  distinctly  avarred  in  a  plea  ol 
fraad.  An  avennent  of  facta  from  nhlck  the 
jury  may  infer  frand  ia  not  aufflcieot.  Per 
Baldwin,  C.  J.,  in  Oraj/  t.  Bart,  IS  Iowa,  188. 

36.  Id  an  action  of  replevin,  to  attack  plaia- 
tiS'a  right  of  posseMioa  □□  the  ground  that  it 
wtm  obtaiaed  by  fraud,  iIufendaDt  must  plead 
the  tin  ad.  Ibid. 

37.  In  charging  fraud  It  is  not  neceaaaiy  for 
the  pleader  to  set  forth  all  the  minute  facta 
tending  to  establish  or  couGrm  it.  BingUifin  y. 
Seott,  11  Iowa,  089. 

38.  But  to  admit  teatimony,  and  put  respond- 
ents OB  their  defensH,  there  should  tie  agenersl 
statement  of  the  facta.  Ibid. 

39.  Whether  to  impeach  as  Iraudalent.a  aale 
made  for  the  purpose  of  hindering  and  delaying 
creditors  {auch  a  sale  being  a  criminal  offenee 
byoarelatntes),  theisBueof  fraud  muat  be  made 
by  the  pleadings,  qture.  Hutchijuon  A  Go. 
Watkiiu.  17  Iowa,  475. 

VI.  Rescission. 

40.  Frand:    anfflolent  to  rMOind.     Where 
niat«rlal  representation  a  relative  to  the  quality 
of  lands  are  false,  and  so  known  to  be  by  the 
partf  making  them,  this  amounta  to  fraud, 
wliich  a  reaciaaion  of  the  contract  tor  the 
change  of  landa  In  the  negotiations,  respecting 
which  the  representations  were  made,  will  be 
decre<-d,  and  a  reconveyance  ordered.  Miteheli 
Moore  it  Moore,  24  Iowa,  894.  Following  Ilotmet 
V.  CUirk,  10  Ibid.  423. 

41.  A.  return  of  a  deed  executed  in  the  ex- 
change of  lands  iiy  the  party  Id  such  caae  seek, 
ing  the  rescisHiOD,  is  not  suflicient  to  divest 
himself  of  the  title  conveyed  to  him ;  but  if  it 
appears  that  before  salt  he  eipreased  his  will- 
ingness to  reatore  to  defendant  all  he  had  ru- 
celvnd  from  him  in  the  exchange,  npon  defend- 
ant reconveyiDg  the  land  ruceived  from  him, 
which  defendant  refuaed.  It  la  sufficient.  Ibid. 

See,  generally,  as  to  Reachwion  of  Contracts, 
title  Contracts,  ante. 

See  BU.LB  AND  Notes  ;  Equtty  ;  Evidence 
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FRAUBUIiIlNT  OONVBTAMOBS. 

I.  Obnebaixt. 

II.   VOLDNTAItT   COBTBTAMCEa, 

III.  Fkauddlent  Mobtoaoes. 

IV.  FRACDrLEHT  Sale  of  Ceattbls. 
V.  Relief  AOAiHST  COMTBTANCSB.  ,    .^ 


'  7>  ^' 


L./6''i^*,<  &f 

I.  Genbrallt. 
1.  Qood  lalth,  and  foo:  Talno.    It  ia  eaaential, 
order  to  sustain  any  conveyance  aa  against 

either  existing  or  subsequent  creditors,  that  it 
should  be  bona  fidt.    It  is  not  aufficient  that  it 
should  be  npon  good  oonsideration.    Harriton 
V-  Kramer  et  al.,  3  Iowa,  548. 
3.   A  frandolsat   Tmdee    will   be    held  in 


e  for  the  vendor-     Cartg  v 


T!ie  CiTidMiali  A  Chieago  Saiiroad  Co.,5  Iowa, 
357. 

3.  Badgas  of  fraud ;  poweadon  by  the 
gnmtor  after  sale.     The  doctrine  of  ZVyneV 

'Awe,  8  Coke,  BO,  applies  only  to  the  posseaaiou 
of  chattels  by  the  grantor  after  sale ;  and  the 
poeeessiou  of  realty  by  the  grantor,  after  con- 
veyance, ia  not  per  K  either  conclusive  or  pre- 
sumptive evidence  of  fraud  in  the  sale.  Suiter 
V.  Turner  et  al,  10  Iowa,  517. 

4.  But  such  possession  may  l>e  considered  In 
coitnectioQ  with  other  circnmslances  in  determin- 
ing an  issue  as  to  frand  in  the  sate.  Its  weight 
as  an  indication  of  fraud  must  depend  on  the 
circumstancesof  each  case.  Ibid. 

6,  Wbere  It  appeared  (1)  Ihat  the  grantor 
was  in  embarrassed  clrcumi-lancus  ;  (3)  that  the 


conveyance  v 


9  made  about  the  t 


aned ;  (8)  that  It  cnmpiiaed  all.  or  snbstantially 
all.  his  property  ;  (4)  that  it  waK  made  to  his 
Bona.  who  were  irresponsible,  on  ctvdit,  taking 
iheir  notes,  without  security,  running  from  ona 
to  five  years ;  it  was  held  sufficient  to  entabllph 
the  conclusion  of  fraud.  Glenn  v.  Olrnn,  37 
Iowa,  498. 

6,  Bvidenceof  fraud  tofstalilisha  fraudulent 
intent  In  the  execution  of  a  conveyance,  con- 
sidered and  discussed,  tyinan  et  al.  t.  Ce^ford 
et  ^.,  15  Iowa,  329. 

1.  The  fact  tliat  the  con sldi- ration  named  in 
the  deed  Is  greater  than  that  actunlly  paid  is  of 


itself  iuBDOicient  to  set  the  sale  *8ld«.     CuBiert- 
ton  <6  Beno  v.  Lvekey,  13  Iowb,  12. 

8.  But  If  A  makes  a  mortgmge  to  B  for  a  hdui 
l&rger  tban  is  owing,  it  would  tend  Id  the  absence 
of  explanatory  proof,  to  show  an  unfur  and 
fraudulent  purpose.  Havtnport  T.  Ctimmingi, 
15  Iowa,  219. 

9.  OonTsyance  from  pazBnt  to  oblld.  A  sale 
of  real  estiite  by  a  parent  to  a  child,  la  contem- 
plation of  insolvency,  for  a  consideration  differ- 
ent from  that  expressed  la  the  deed,  the  grantee 
not  taklog  posseeBioa  under  the  sale,  and  fil- 
ing lo  file  the  deed  for  record  for  a  considerable 
time  after  the  execution  thereof,  may,  from  the 
nature  of  the  transaction,  and  the  relation  of 
the  parties,  be  presumed  fraudulent ;  but  such 
presumption  Is  not  aufllcieatly  strong  to  over- 
come a  positive  denial  of  fraud  in  a  sworn 
answer.  CulbM'tton  c£  Seno  v.  Luekey  el  al.,  13 
Iowa,  12.  And  see  Johnion  v.  MeOreie,  11  Ibid. 
ISl ;   Wright  t.  White  <ft  Wheeler.  14  Ibid.  8. 

10-  When  the  evideoce  showed  that  the 
grantor  and  grantee  of  real  estate  sustained  to 
each  other  the  relation  of  parent  and  child,  that 
the  grantor  was  indebted  in  a  considerable  sum, 
and  desired  to  avoid  the  payment  of  the  same ; 
that  the  sale  was  made  on  the  day  the  creditor 
demanded  security  for  his  debt ;  that  the  deed 
was  hurriedly  executed  and  placed  on  record  ; 
that  the  grantee  borrowed  all  the  purchase- 
money,  and  the  same  money  was  returned  to 
the  lender  within  a  tew  days,  and  that  the 
property  conveyed  embraced  all  the  property 
belonging  to  the  debtor  and  grantor  not  ex- 
empt from  eieentton ;  It  was  held  snfQcient  to 
overcome  the  allegations  of  an  answer  by  de- 
fendant's denying  fraud.  VandaU  v.  Vandall 
et  al..  13  Iowa,  247. 

11.  Otft  to  ohlld.  A  gift  made  in  good  faith 
by  a  father  to  his  child,  while  he  ig  solvent,  if 
the  poBseielon  of  the  property  shall  be  taken 
by  tbe  child,  and  It  is  held  as  exclusively  bers 
and  under  her  sole  and  exclnaive  control,  will 
not  become  liable  to  the  father's  debt  subse- 
quently contracted,  by  the  simple  fact  that  it 
was  kept  In  his  house  with  hin  other  furniture. 
Piertaa  v.  Heitey,  Slierijf.  IS  Iowa,  114. 

12.  A  father  purchased  and  gave  to  hla 
daughter  a  piano.  It  was  put  into  the  parlor 
where  It  remained  with  the  rest  of  his  fumi- 
tnre,  but  was  treated  as  the  daughter's  property 
and  under  her  exclusive  control.  He  waa 
eoWent  at  the  time,  but  sabseqnently  incnrred 


debts,  to  satisfy  which  a  levy  was  made  on  this 
piano.  H^,  not  liable  to  the  debts  of  the 
father.  Ibid. 

13.  This  case  is  distlngnlshed  from  OdtH  A 
Updegraf  y.  Lee  el  al.,  U  Iowa,  411.  In  that 
case  the  property  belonged  to  the  wife,  and  was 
in  the  possession  of  the  husband,  in  this  the 
possession  of  the  child  is  not  the  possession  of 
the  parent.  Ibid. 

14.  OrantM  ohargeaUe  nith  Intsrest.  The 
grantee  of  property  sold  and  received  for  the 
purposes  of  hindering  and  delaying  credllorH,  is 
chargeable  with  Interest  on  the  value  thereof, 
from  the  time  of  the  oonveraion  of  the  same  to 
his  own  use.     Wilton  v.  Bitrr,  15  Iowa,  489. 

16.  WhauoonveyuioAoaimotboqtiMtlonad. 
When  it  appeared  affirmatively  In  the  r«cord  of 
an  action  by  the  creditor  of  a  decedent,  to  set 
aside  a  conveyance  made  by  such  decedent  of 
real  estate  as  freudulent  against  creditors,  that 
the  claim  of  such  creditor  was  filed  as  a  claim 
of  the  third  ctas^  agidnst  said  estate,  the  assets 
of  which  were  amply  sufficient  to  pay  all  claims 
of  that  class,  it  vraa  hdd,  that  he  could  not  ques- 
tion the  validity  of  the  conveyance.  Jordan  v. 
Bttphenton  et  al.,  17  Iowa,  514. 

16.  Pnrciliaa«r  wltb  notice.  Where  the  vol- 
untary conveyance  is  made  in  good  faith,  and 
the  subsequent  purchaser  or  iDcumbnincer  has 
notice  of  It,  he  cannot  defeat  it.  Wolf  v.  Van 
Metre.  38  Iowa,  3tl7. 

IT,  Oh«i«ot«r  of  intsraat  oonreyad  detar- 
mloea  Iti  validity.  Where  the  property  volun- 
tarily conveyed  is  that  upon  which  tbe  creditor 
had  no  claim,  at  law  or  In  equity,  such  conyey- 
ance  Is  not  fiaudnlent  as  against  such  creditor. 
Ibid. 

18.  It  seems  that  In  England  a  voluntary  con- 
veyance will  not  be  declared  void,  either  as  to 
subsequent  or  existing  creditors,  unless  it  trans- 
fers property  liable  to  be  taken  in  eiecntlon. 
Aliter  in  this  country,  where  it  Is  held  that  if 
the  property  conld  have  been  reached  by  the 
creditor  through  a  court  of  equity,  though  It 
could  not  have  been  seized  on  execution  at  law, 
the  conveyance,  If  to  the  prejudice  of  creditors, 
will  be  declared  void.  Aid. 

19.  Who  ars  anlMMiUBnt  oraditMi.  Where 
a  debtor  executes  a  voluntary  conveyance  to  his 
wife,  and  afterward  assnmes  in  place  of  hin  own 
debt,  existing  at  the  time  of  such  convbyance. 
one  owing  by  his  creditors  to  a  third  party,  the 
latter  will  be  regarded  as  an  existing  rather 
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than  subsequent  creditor,  and  may  attack  the 
validity  of  the  conveyance.  Gardner  v.  Baker, 
25  Iowa,  343. 

20.  Ck>n8truotion  of  statute  27  Bllz.  The 
courts  in  this  country  have  very  generally  con- 
curred in  holding  that  they  could  not  follow  the 
English  courts  in  the  construction  of  the  statute 
27  Eliz.,  in  so  far  as  those  courts  held  that  a 
subsequent  purchaser,  with  notice,  might  avoid 
a  prior  voluntary  conveyance,  made  in  good 
faith,  as,  for  example,  in  favor  of  wife  and 
children,  and  under  circumstances  repelling  any 
idea  of  fraud.  Gardner  v.  Cole  etal.,  21  Iowa, 
205. 

21.  As  to  the  effect  in  case  of  a  fraudulent 
and  voluntary  deed  to  a  subsequent  purchaser, 
who  takes  with  actual  notice,  quere.  Ibid. 

22.  The  statute  of  27  Eliz.,  designed  to  pro- 
tect subsequent  good-faith  purchasers  of  real 
estate  against  fraudulent  or  feigned  and  collu- 
sive transfers,  has  never  been  re-enact«d  in  this 
State ;  but  as  it  antedates  the  settlement  of  this 
country,  it  forms  a  part  of  the  unwritten  or 
common  law.  Ibid, 

23.  As  against  creditors:  fraud  must  be 
mutuaL  To  render  a  conveyance  fraudulent 
as  against  creditors,  it  must  affirmatively  appear 
tliat  the  grantee  participated  in  the  fraudulent 
intent,  as  well  as  the  grantor.  Steele  v.  Ward, 
25  Iowa,  535 ;  Adanu  v.  Foley,  4  Ibid.  44 ;  MUer 
V.  Bryan,  3  Ibid.  58  ;  Fifield  v.  Gaston,  12  Ibid. 
218 ;  Hughes  v.  Monty,  24  Ibid.  499. 

24.  To  impeach  an  absolute  conveyance  for 

fraud,  it  must  be  shown  that  the  grantee  had 

knowledge  of  the  fraud  when  he  parted  with 

the  consideration.  Muble  v.  McDonald,  18  Iowa, 
493. 

26.  Valid  between  the  parties  and  their 
heirs.  While  a  deed  executed  to  defraud  cred- 
itors is  void  as  to  them,  it  is  nevertheless  valid 
as  between  the  parties  and  their  heirs;  and 
equity  will  not  decree  a  re-conveyance,  whether 
the  secret  trust  be  verbal  or  in  writing.  Stephens 
V.  Heirs  of  Harrow,  26  Iowa,  458. 

26.  Equity  will  not  set  aside  a  fraudulent 
conveyance  made,  or  caused  to  be  made,  for  the 
purpose  of  defrauding  creditors,  on  the  applicar 
tion  of  the  parties  thereto.  HoUiday  v.  HoUiday, 
10  Iowa,  200. 

27.  Delivery  for  record  by  grantor.  The 
fact  that  the  grantor  in  a  deed  delivered  the 
same  to  the  recorder  for  the  purpose  of  having 
it  recorded,  may  be  a  circumstance  tending  to 


show  fraud  in  the  transaction ;  but  that  fact  alone 
would  not,  as  a  matter  of  law,  render  the  deed 
fraudulent,  nor  would  it  sustain  a  verdict  of  a 
jury  to  that  effect.  Ward  v.  Wehman„  27  Iowa, 
279. 

28.  Knowledge  of  fraudulent  intent :  by  gran- 
tee when  a  creditor.    Where  two  or  more  bona    x 
fide  creditors  are  engaged  in  a  race  for  priority, 
the  one  securing  it  by  a  mortgage  to  him  from 
the  debtor  cannot  have  his  right  defeated  by, 

or  postponed  to,  a  more  tardy  or  less  fortunate 
creditor,  by  showing  a  fraudulent  intent  on  the 
part  of  the  debtor  in  making  such  mortgage, 
and  knowledge  of  such  intent  on  the  part  of  the 
creditor.  Fraud,  in  its  legal  sense,  cannot,  with- 
out more,  be  predicated  upon  such  a  trans-  ^ 
action.  Chase,  Merritt  <&  Blanc/iard  v.  Walters 
et  al.,  28  Iowa,  460. 

29.  Proceeds  may  be  snl^ected.  Where  the 
property  which  was  the  subject  of  a  fraudulent 
sale  cannot  be  reached,  tlie  proceeds  thereof 
will  be  held  subject  to  the  payment  of  the  debts 
of  the  fraudulent  vendor.  Davis  A  Go.  v.  Gib 
bon,  24  Iowa,  257. 

II.  Voluntary  Convetancks. 

30.  Voluntary  conveyance  not  fraudulent 
per  se.  A  conveyance  merely  voluntary  is  not 
fraudulent  per  «e  as  to  existing  creditors.  Car- 
son V.  Foley,  1  Iowa,  524. 

31.  By  an  agent.  A  conveyance  by  an  agent 
acting  under  a  power  of  attorney,  of  the  prop- 
erty of  his  principal,  without  consideration  and 
for  the  purpose  of  acquiring  the  title  in  himself, 
will  be  treated  inequity  as  fraudulent  and  void. 
MacGregor  v.  Gardner  et  al.,  14  Iowa,  326. 

32.  As  to  subsequent  indebtedness.  A  deed 
valid  and  bona  fide  when  made  cannot  be  ren- 
dered fraudulent  by  the  subsequent  embarras^s- 
ment  of  the  grantor;  and  a  voluntary  conveyance, 
in  the  absence  of  a  fraudulent  intent,  is  good 
against  subsequent  creditors.  Lyman  et  al,  v. 
Oessford  et  (d.,  15  Iowa,  229. 

33.  Presumptions  against  fraud.  Fraud  will 
not  be  imputed,  when  the  facts  upon  which  it 

is  predicated  may  consist  with  honesty  and  « 
purity  of  intention.  To  render  a  voluntary 
conveyance  fraudulent  as  to  subsequent  cred- 
itors, it  must  be  made  to  appear,  either  by  posi- 
tive evidence,  or  by  facts  which  justify  the 
inference,  that  it  was  executed  with  a  fraudulent 
intent  on  the  part  of  the  grantor.  Ibid.,  and  Seiho 
field  V.  Blind,  33  Ibid.  175. 
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34.  From  fttbor  to  eon.  A  conveyance  of 
real  estate  bj  a  father  to  his  eon  in  cotiaideratioo 
of  Bervices  performed  bj  the  latter  for  the  father 
several  years  before,  and  for  which  It  was,  at  the 
time  they  were  Tendered,  agreed  that  the  bod 
ehoald  receive  from  the  father  a  ti«ct  of  land  of 
B  Bpecified  number  of  acres,  is  not  fraudnlent  as 
»«alnst  credllora.     Hant  v.  Hoover,  84  Iowa,  77. 

3fi.  Nor  would  the  fact  that,  at  the  time  of  thn 
conveyance  of  the  land,  by  reasoo  of  its  increased 


valnc 


:   the   I 


I  the 


worlli  considerably  more  than  the  amount  of  tlie 
son's  wages,  affect  the  validity  of  the  convey- 


36.  When    a    father   In     disHlhtitltig  prop- 
erty   to    hlN    children    executed  a  deed    con- 


1.  but 


the  deed  was  not  delivered,  nor  the  possession 
surrendered, 'and  after  the  eipiration  of  about  ten 
years  from  the  execution  of  such  deed,  it  was 
destroyed  by  the  grantor  and  a  new  one  eie- 
cuted  and  delivered,  conveying  the  same  prop- 
erty to  the  wife  of  the  son,  at  his  request,  and 
without  any  knowledge  on  the  part  of  the 
gytuXat  that  the  grantee  was  in  debt,  Htld,  1. 
That  the  mere  eieculion  of  the  detd  without 
delivery  did  not  pass  any  title  to  the  son.aud  that 
the  grantor,  by  retaining  the  deed  and  the  pos- 
sshhIod,  retained  absolute  control  of  the  prop- 
erty. 3.  That  it  was  competent  for  the 
grantor  to  change  the  grantee  and  convey  the 
property  to  the  wife  of  the  son,  instead  of  lo 
the  Bou  himself,  and  that  the  property  in  the 
hands  of  the  wife,  under  a  conveyance  not 
tainted  with  any  fraud  by  the  grantor  or  gran- 
tee, waa'bot  liable  for  the  debts  of  her  husband. 
Wright,  Ch,  J.,  dissenting  as  to  the  application 
of  these  prinraples  to  this  case.  8t<ni:  v.  MUler 
«(a;.,  18  Iowa,  460. 

37.  Teat  of  Talidity.  A  voluntary  convey- 
ance to  a  child,  without  Intent  to  defraud,  will 
be  good  as  against  existing  creditors,  provided 
the  grantor  retains  property  enough  to  pay  them. 
SU'itarl  V.  Rogers,  25  Iowa,  86G. 

38.  In  theabsenceot  an  existing  actual  intent 
to  defraud,  whether  a  voluntary  conveyance  to 
a  child  will  be  void  as  to  the  creditors  of  the 
father  will  depend  upon  its  reason  allien  ess,  and 
the  condition  of  the  grantor  as  respects  his 
ability  to  pay  his  debts  out  of  the  property  re- 
tained by  him.  Ibid.,  and  Carton,  v.  Foieg,  1  Towa> 
534  i  Lyman  v.  Cetuford,  15  Ibid.  238  ;  Hook  v. 


Mou>r6,  17  Ibid.  195;  CattertWJ*  v.  iucty,  18 
Ibid,  13. 

39.  A  anbaeqnent  oredUor  cannot  impeach  a 
conveyance  made  by  the  debtor,  on  the  ground 
mtrelj/  that  it  is  voluntary.  Hook  v.  ifmnre  tt  at., 
17  Iowa,  195. 

4a  But  it  geemt  that  where  a  voluntary  con- 
veyance is  made  and  received  with  the  ictiial 
intention,  of  defrauding  existing  creditors  of  the 
grantor,  it  ia  not  such  a  conveyance  as  will  pro- 
tect the  property  in  the  hands  of  the  fmudu. 
lent  grantee,  against  the  claims  of  subsequent 
creditors  of  the  grantor.  (Parkman  v.  WeMi- 
19  Pick.  231;  WadtBorth  v.  Havens,  3  Wend. 
411;  FUdUr  v.  Da}/,  S  Sandf.  594;  Toung  v. 
Pate,  4  Terg.  164 ;  Damon  v.  Bryant,  2  Pick. 
411;  NrnUAv.  i*w>fii,  6  N.  H.  67 ;  12  Ibid.  403; 
Maton  v.  Sogers.  1  Root,  324;  Hester  v.Willcin- 
son,  6  Humph.  315;  Eoim  v.  Ward,  4  Oreenl. 
195;  Taylor  v.  Jonet,  8  Ark.  600;  Benton  v. 
Jonet,  8  Conn.  190 ;  Butsill  v.  Hammond,  1  Ibid. 
15 ;  Lewi*  v.  Loite's  Heirs,  3  B.  Mon,  34,') ;  .Sands 
V.  Hildreth,  14  Johns.  493 ;  S,  C,  3  Johns.  Ch.  35, 
43;  and  see  particularly  Ch.  Kent's  celebrated 
judgment  In  Beads  v.  Licingston,  3  Johns.  Cli. 
408,  499,  where  the  usual  cases  in  which  snbae- 
quent  creditors  may  impeach,  are  stated.  Sexton 
V.  Wheaton,  8  Wheat.  239,  and  1  Am.  Lead.  Ca-ie, 
33,51;  Roberts  on  Fraud.  Convey.  17,  eiseg.; 
Jackson  v.  Myers,  18  Johns.  425 ;  Cinrk  v.  Vreneh, 
33  Me.  221,  and  note  distinction  drawn  by 
Tknnky,  J.,  between  conveyances  where  there 
is  and  is  not  a  secret  trust  for  the  grantor ;  hold- 
ing that  if  there  is  such  a  trust, subsequent  cred- 
itors may  avoid.  Kditardu  v.  Coleman,  %  Bibb. 
304;  iftn(fer«)Jiv.I>o(M,l  Henley's Eq.  138;  Ridg- 
Wfy  V.  Undeiieood.  i  Wash.  C.  C.  128 ;  Htitek- 
inion  V.  Kettey.  1  Rob.  (Va.)  123;  Story's  Eq. 
Jur.,§361;  SKenfsCom.  442;  JCtnjj  v.Wiieox, 
11  Paige,  589.)  Ibid. 

41.  A  conveyance  which  Is  voluntary  and 
fraudulent  is  void  as  against  existing  and  sub- 
sequent creditors.  Oardner  v.  BiAer,  35  Iowa, 
343. 

42.  But  see,  eontra,  Whitesearter  v.  Bonney, 
9  Iowa,  480,  and  Fijirld  v.  Gaston,  12  Ibid.  218. 
where  it  Is  held  that,  as  a  rule,  it  is  prior  and 
not  Bubsetjuent  creditors  that  can  successfully 
assail  its  validity. 

43.  Burdsn  of  proof.  A  conveyance  by  a 
debtor  to  his  wife,  including  all  his  real  estate 
except  the  homestead,  recited  the  consideration 
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to  be  "  the  nataral  love  and  affection  wliich  I 
have  for  my  wife,  and  the  further  consideration 
of  $5,000  in  hand  paid  to  me,"  etc  Eeld.  1. 
That  OB  to  on  ezistlDg  creditor  the  deed  woa 
Foid  on  ita  foes  to  the  extent  that  it  woa  in  con- 
sideration of  natural  love  and  affection  ;  2.  That 
ihe  burden  of  proof  is  upon  the  defendant  to 
sliov,  that  as  to  the  property  claimed  by  plain- 
tiff, the  deed  wob  made  for  a  valuable  considera- 
tiou;  8.  That  no  proof  being  mode  that  any 
valuable  consideration  whatever  was  paid  for 
the  conveyance,  the  same  ia  declared  voluntary 
and  void  as  to  plaintiff's  claim.  Baldwin  v. 
7'^ttU.  23  Iowa,  6«. 

*4.  The  facts  upon  which  a  conveyance  by  a 
debtor  to  his  wife,  aa  against  an  existing  cred- 
itor, is  fraudulent  and  void,  stated,  Jbid. 

46.  OoUuilve  Judgment;  ezliting  creditoia. 
,A  voluntary  conveyance  is  valid  as  again nt  a 
subsequent  judgment  rendered  agaiDnt  the 
grantor  by  collusion  between  him  and  the  pre- 
tended judgment  creditor,  for  the  pnrpoBe  of 
regaining  the  land.  But  such  conveyance  is 
constructively  fraudulent  aa  against  an  eiiating 
ftonajJd*  creditor  of  the  grantor.  King  v.  Thrap, 
26  Iowa,  283. 

III.  Fraodcxent  Mortoaoeb. 

46.  btant  to  hindsr  and  dialay.  The  intent 
of  tiie  parties  to  a  mortgage  in  executing  the 
same  to  hinder  and  delay  tlie  creditors  of  the 
mortgagor,  in  the  collection  of  their  claims,  ren- 
ders the  mortgage  void  aa  to  existing  creditors, 
notwithstanding  there  waa  no  actual  intent  to 
defraud.    Danenport  v.  Cummingi^  15  Iowa,219, 

47.  A  mortgage  of  property  executed  by  a 
debtor  to  his  creditors  in  good  faith,  to  aecure  a 
debt,  may  be  valid,  notwithstanding  it  operates 
to  hinder  and  delay  other  creditors  ;  but  a  mort- 
gage executed  with  the  inlentlon  to  hinder  and 
delay  is  fraudulent  and  void.  WUton  a 
Horr  el  al.,  15  Iowa,  489. 

48.  A  mortgage  made  in  good  faith  to  i 
aiMnui  fide  creditor  is  not  fraudulent  though  it 
have  the  effect  to  delay  and  postpone  other 
credilore.  Adier  <£  Bro.  v.  Clafiin,  if^in  A  Co., 
17  Iowa,  88 ;  Davenport  v.  Oammingt,  15  Ibid. 


219. 

49.  A  mortgage  executed  by  a  debtor 
creditor,  witli  the  intent  on  the  part  of  the 
debtor  to  delay  or  defraud  another  creditor,  will 
not  be  liuld  fraudulent  and  void,  even  though 
such  intent  ia  known  to  t^e  creditor  receiving 


the  mortgage,  if  he  accepts  it  for  the  pnrpooe  of 
aecuring  a  bona  fiM  debt  dae  him  from  the 
r,  Chim,  Jferritt  *  Blanelvird.  v.  Fat 
ter»  et  al.,  28  Iowa,  400. 

SO.  How  fraud  may  be  ahown.    Fraud  in 

le  execution  of  a  mortgage  may  ire  ahown  by 

rect  and  positive  evidence,  or  may  be  inferred 

from  facts  and  circnmatances  established  by  a 

preponderance  of  teatimony.  Davenport  v.  Cum' 

mingf,  tupra. 

61.  Badge  of  fraad.  That  a  mortgage  on  its 
face  purports  to  be  for  a  larger  coDsideration 
than  the  one  which  actually  passed  between  the 

irties,  is  a  badge  of  fraud.  Ibid. 

62.  DiatribntioD  of  property  to  creditors.  A 
creditor  who  is  a  party  to  a  fraudulent  mortgage 
executed  by  his  debtor  to  hinder  9nd  delay  other 

sditora,  is  not  entitled  to  come  in  pari  patmi 

Ih  the  other  creditora  for  a  diatribntive  share 

oat  of  the  property  which  was  the  subject  of 

the  fraud,  even  for  the  amount  that  is  really 

due  him.     Wilton  v.  Harr,  IS  Iowa,  489. 

63.  As  he  can  claim  no  right  from  his  fraud- 
olent  act,  he  stands  in  no  better  poaition  than 
any  other  creditor  having  a  eimple  debt  against 
the  fraudulent  vendor  or  mortgagor.  Jbid. 

IV.  Fraudulent  Sai.b  op  Chattels. 

64.  Sal*  with  intent  to  defraud  orediton.  A 
sale  of  property,  made  for  the  porpoae  of  de- 
frauding credilOFH,  is  fraudulent  and  void  as  to 
the  creditora.  MiUer  v,  Bryan,  3  Iowa,  58 ;  Dati* 
(E  Ca.  V.  Oiibon.  24  Ibid.  257. 

66,  PoBBsssion  by  vendor.  A  sale  of  personal 
property,  the  posaeaaion  of  which  la  retained 
by  the  vendor,  ia  void  aa  to  creditora  ahd  subse- 
quent purchasers,  without  actual  notice,  or  by 
a  duly  recorded  hilt  of  sale.  Miller  v.  Bryan, 
3  Iowa,  58. 

66.  Pouession  after  sale.  |]iit  lucre  pounce, 
aion  of  peraonal  properly  by  the  vendor  after 
a  sale,  will  not  defeat  it,  un1ee!i  sucli  poiiaeasiaii 
is  cojUinued  until  another  acquires  an  adverse 
right  or  Interest  therein.  Bbike  v.  Oraee*  et  al.. 
18  Iowa.  31-2 

B7.  Badges  of  fraud  aa  against  vendor's  cred- 
Iton.  Whpre  one  purdmsed  goods  on  credit 
and  sold  them  to  defendant,  with  linowledgc, 
who  bought  them  on  credit  extending  beyond 
the  time  wlien  the  claims  against  hia  vendor 
would  beoiinie  due.  //e/(i.  that  such  facts,  if 
proved,  may  bo   conaidered  in  determining  the 
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question  of  fraud  in  tits  sale.    Httght*  T.  MoTUy, 
34  Iowa.  4S9. 

BB.  Pn>oe«ls  may  b«  «nl4feoted  In  &Tor  of 
oredlton.  Where  property,  which  waa  the 
subject  of  frsudulent  ssle,  cannot  be  reached, 
the  proceeds  thereof  are  subject  to  the  payment 
of  the  debts  of  tbe  fraudulent  vendor.  Damt 
<£  Co.  V.  6tU<0R,24  Iowa,  257. 

69.  Oredltan  with  anparior  equitiM.  Where 
defendant  sold  a  stock  of  goods  with  intent  to 
delay  creditors,  and  gave  the  notes  he  received 
therefor  as  security  to  some  of  his  creditors. 
Seid,  tliat  such  creditors  had  equities  superior 
to  that  of  other  creditors  In  having  said  notes 
subjected  to  the  payment  of  their  debts.  Ibid. 

See.  title  Frau»,  sub-t^tle  Feaud  in  Salb  of 
Chattblb. 

T.  Bbliep  aoainst  Cokteiancm. 

SO.  Oonveyanoe  to  admlnlitntor.  A  con- 
veyance uf  a  decedent's  interest  fn  lands  to  his 
admin  is  tratiii,  is  void  as  against  creditors,  and 
will  be  held  by  her  as  the  representative  of  the 
estatA  and  subject  to  the  demand  of  creditors. 
IholitUe  V.  Bridgman,  1  Greene,  895. 

CL  Application  by  party  to  the  fraud.  That 
a  fraudulent  conveyance  is  good  as  against  the 
parties  partidpating  in  the  fraud,  and  will  not 
be  set  aside  on  their  application.  See  ^3S«(«^., 

62.  In  orderto  set  uide,  proof  moat  b«  oloar. 
Where  a  party  sought  to  have  a  deed  set  aside 
on  the  ground  of  fraud,  for  a  failure  of  payment 
as  agreed,  it  was  kdd.  that  the  deed  could  not 
be  mntradicted  in  that  partlcaUr  unless  by  clear 
and  competent  proof  of  fraud  in  the  considera- 
tion.   Rynear  v.  Ifeain,  3  G.  Gr.  310. 

63.  Judgment  creditor  ne«d  not  iasiMezeou- 
tfoo.  In  orderto  remove  apretended  conveyance, 
which  is  alleged  to  be  void,  it  is  not  necessary  for 
the  creditor  to  have  an  execution  returned  nuUn 
Jotio.  before  filing  his  bill,  as  he  would  be 
obliged  to  It  It  were  a  creditor's  bill  to  reach 
equitable  assets  upon  which  the  judgment  was 
not  a  lieu.     Loving  v.  Pairo  et  al.,  10  Iowa,  283. 

6^  OonT»yanc«  obtained  by  fraud :  tnate*. 
A  purchaser  who  acquires  a  title  by  fraud  is 
regarded  as  a  trustee  for  tbe  equitable  owner, 
and  a  court  of  equity  will  compel  him  to  trana 
fur  a  title  thus  acquired  to  sucli  owner,  but  this 
remedy  will  uot  be  enforced  to  the  injury  of  a 
third  party,  who  claims  adversely  to  the  party 
committing  the  fraud.  Barber  v.  Lj/on  et  ai.,  15 
Iowa,  37. 


66.  Oorporatlon;  «qtiitabl«  rdiot  Where  a 
conveyance  is  obtained  by  a  fraud,  it  is  regarded 
in  a  court  of  equity  as  between  the  parties  thereto 
as  if  it  had  never  been  made;  though  the  grantor 
maf  have  parted  with  the  legal  title,  equity 
treats  the  property  as  belonging  to  him ;  and 
where  the  grantee  Is  a  corporation,  the  property, 
under  such  circumstances,  does  not  become  part 
of  the  assets  of  the  corporation,  nor  are  the 
grantor's  rights  thereto  dependent  upon  the 
ability  of  the  corporation  to  meet  its  liabilities. 
Carey  v.  Tbe  Ciiieintuili  db  Chicago  Railroad 
Company^  6  Iowa,  837. 

66.  In  a  proceeding  In  ohanoery  against  a 
ootporation  to  set  aside  conveyances  of  real 
estate  alleged  to  have  been  obtained  by  fraud 
and  misrepresentation  of  tbe  company,  the  fact  as 
to  whether  the  company  ever  luid  any  corporate 
eiistence,  so  as  to  enable  it  in  its  corporate 
name  totabeand  hold  property,  may  be  inquired 
into.  Ibid. 

67.  Oonveyanoe  by  husband  to  wifeL  A 
creditor  of  the  husband  cannot  impeach  a  con- 
veyance of  real  estate  to  the  wife,  on  the  ground 
that  it  was  so  conveyed  tor  the  purpose  of 
defrauding  the  creditors  of  the  liusband,  when 
the  conveyance  was  made  before  the  debt  due 
to  Huch  creditor  was  contracted.  Aliter,  when 
the  conveyance  was  made  with  a  view  to  de- 
fraud the  creditor  in  a  transaction  contemplated 
at  the  time  of  tbe  conveyance.  Whiteiearver 
et  vx.  V.  Bonrtey,  8  Iowa,  480. 

68.  Who  may  take  advantage  of  fraud.  As 
a  rule  it  is  prtor  and  not  subsequent  creditors 
who  can  take  advantage  of  the  fraudulent  pur- 
poses of  parties  in  the  conveyance  of  real  estate 
belonging  to  the  debtor.  Fifield  v.  Oatton,  IS 
Iowa,  318 ;  but  see  Hook  v.  Moure,  IT  Ibid.  106 ; 
Gardner  v.  Baker,  36  Ibid.  343 :  ^  89  e(  aeq.,  ante. 

S9.  Aotoal  frsud  i^os  ot«dltoi.  Where  a 
prior  conveyance  is  actually  fraudulent,  and  the 
property  lias  been  held  in  secret  trust  for  the 
grantor,  who  has  been  permitted  lo  obtain 
credit  on  the  faith  of  his  poHScsEion,  and  appar^ 
ent  and  asserted  ownonihip,  such  a  creditor  may 
be  relieved  agaioBt  the  conveyance.  Hook  v. 
Moareei  ai.,  IT  Iowa,  195. 

10.  A  convayasoa  of  the  home«t«ad  made 
by  separate  deeds  of  husband  and  wife,  In 
which  tbey  do  not  join,  will  not  be  disturbed  by 
a  court  of  equity  on  the  application  of  a  subse- 
quent grantee  who  acquired  his  title  willi  notice 
of  all  the  facts,  for  a  nominal  consideration,  and 
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for  a  fraudulent  purpose.    Luther  v.  Drake,  21 
Iowa,  92. 

71.  Subsequent  purchaser  without  actual 
notices  A  conveyance  which  originates  in  a 
fraudulent  purpose,  and  is  without  any  consid- 
eration or  value,  the  grantor  remaining  in  pos- 
session and  claiming  ownership,  is  void  as  to 
a  subsequent  purchaser  from  such  grantor  who 
buys  without  actual  notice  of  the  prior  deed, 
and  for  value.     Gardner  v.  Cole,  21  Iowa,  205. 

72.  When  fraudulent  as  to  creditors:  knowl- 
edge by  vendee  of  vendors  insolvency.  Mere 
knowledge  of  the  vendor's  insolvency  by  the 
vendee  does  not  make  a  sale  fraudulent,  even 
though  the  vendor's  object  was  to  defraud  his 
creditors,  unless  such  object  was  known  to  the 
vendee.    Hughes  v.  Monty,  24  Iowa,  499. 

73.  Conveyance  to  child :  on  what  validity 
depends.  Whether  a  voluntary  conveyance  to 
a  child  will  be  void  as  to  creditors  of  the  father, 
in  the  absence  of  an  existing  actual  intent  to 
defraud,  will  depend  upon  its  reasonableness, 
and  the  condition  of  the  grantor  as  respects  his 
ability  to  pay  his  creditors  out  of  the  property 
retained  by  him.  Stewart  v.  Rogers  et  of.,  25 
Iowa,  895. 

74.  In  April,  1860,  R.  conveyed,  without  con- 
sideration, eight  hundred  acres  of  land  to  his 
children,  in  pursuance  of  a  previous  purpose  to 
make  provision  for  them.  In  March,  1861,  he 
conveyed  without  consideration,  to  two  of  his 
said  children,  and  two  sons-in-law,  three  hun- 
dred and  sixty  acres  more.  Plaintiff  was  a  cred- 
itor of  R.,  in  January,  1860.  Held,  that,  consid- 
ering the  large  indebtedness  of  R.,  in  April, 
1860,  and  since,  the  comparatively  small  amount 
of  property  retained  by  him,  the  large  amount 
of  property,  conveyed,  and  his  confessed  insol- 
vency, plaintiff  is  entitled  to  subject  said  land  to 
the  payment  of  his  debt.  Ibid. 

76.  Where  lands  were  purchased  with  the 
means  of  the  father  and  conveyed  to  his  son  for 
the  purpose  of  defrauding  the  former's  creditors, 
said  lands  may  be  subjected  to  the  payment  of 
such  creditors'  debts.  State  Bank  of  Indiana 
V.  BarroWj  26  Iowa,  426. 

76.  Where  fraudulent  vendee  exchanges  for 
other  property.  Where  a  debtor  transferred 
property  for  the  purpose  of  defrauding  his 
creditors,  and  his  vendee  parted  with  it  in  ex- 
change for  other  property,  it  was  Iield,  that  the 
title  and  right  of    possession    thus  acquired. 


vested  in  the  vendee  and  not  in  the  debtor,  and 
that  a  judgment  creditor  of  such  debtor  could 
not  hold  the  same  by  virtue  of  the  levy  of  an 
execution.  Butledge  v.  Emns,  Sheriff,  11  Iowa, 
287. 

77.  Resulting  trust  in  flavor  ok  creditors: 
subrogatioii :  surety.  The  petition  alleged  that 
plaintiff  became  surety  for  D.  upon  a  note  pay- 
able in  October,  1860,  upon  which  J.  &  S., hold- 
ers thereof,  q]t>tained  judgment  against  D.  and 
plaintiff,  D.  shortly  afterward  conveyed  cer- 
tain real  estate  to  defendant,  fraudulently  and 
without  consideration,  which  defendant  fraudu- 
lently accepted  and  paid  no  valuable  considera- 
tion therefor,  and  which  he,  in  1862,  fraudu- 
lently conveyed  to  D.'s  widow  for  a  stated 
consideration,  and  said  widow  sold  the  same  to 
bona  fide  purchases.  That  D.'s  estate  had  no 
property,  and  that  in  1865,  plaintiff  was  com- 
pelled to,  and  did,  discharge  said  judgment,  for 
which  amount  he  prays  judgment  against  the 
defendant,  etc.  Held,  1.  That  the  facts  stated 
in  the  petition  gave  plaintiff  a  cause  of  action ; 
2.  That  D.'s  conveyance  to  defendant  was  a  fraud 
upon  D.'s  creditors ;  and  that  J.  &  S.,  such  cred- 
itors, could  have  subjected  the  land  in  defend- 
ant's hands  to  the  payment  of  their  judgment 
against  D. ;  3.  That  plaintiff,  as  surety,  on  pay- 
ment by  him  of  J.  &  S.'s  debt  against  D.,  became 
subrogated  to  all  their  rights  and  remedies; 
4.  That  though  the  deed  to  defendant  is  abso- 
lute on  its  face,  this  does  not  prevent  the  cred- 
itor from  showing  it  to  be  fraudulent.  Pratt  v. 
Green,  25  Iowa,  39. 

78.  Participation  in  fraud  by  vendee.  Wliere 
a  vendor  conveys  property  with  the  intent  of 
defrauding  his  creditors,  and  such  fraudulent 
intent  is  participated  in  by  the  vendee,  his  title 
to  the  property  will  not  be  protected  notwith- 
standing he  paid  a  sufficient  consideration 
therefor.  C/iapel,  Ecker  A  Dowley  et  al.  v. 
Clapp  et  al.,  29  Iowa,  191. 

79.  Husband  and  wife:  trust.  Where  a 
husband  who  is  entirely  solvent,  witliont  any 
fraudulent  intent,  directs  his  vendor  to  execute 
the  conveyance  to  his  wife  and  this  is  done  by 
the  vendor  with  full  knowledge  of  all  the  facts, 
the  conveyance  will  not  be  regarded  as  fraud- 
ulent or  as  a  trust,  and  the  lands  conveyed  sub- 
ject, on  that  ground,  to  a  claim  of  the  vendor  or 
his  assigns  against  the  husband  for  the  purchase- 
money.  Shepard  v.  Pratt,  32  Iowa,  296 ;  Lyman 
v.  Cessford,  15  Ibid.  299. 
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80. ▼endor's  lien.  And  it  seems  that  the 

land,  the  title  to  which  she  is  thus  invested 
with,  cannot  in  such  case  be  subjected  in  her 
hands  to  a  lien  of  the  vendor  for  the  purchase- 
money  due  from  her  husband.  Ibid, 


FRAUDS,  STATUTES  OF. 

See  Statute  op  Frauds. 


See  Fixtures. 
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